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PRESENT    STATE    AND   FUTURE; 
PROSPECTS  OF  THE  PROEESSlON.i 

fr«&cominencenzent  t>f  a:  new  legalyear,: 
aid  of  a  new  volume^  •  nearly  oonteoip^H 
saiweHiiiy  with  .the  opcnuig  <#f  -Ike  ^rst 
mmaa  of  a  Mm  ptMrnmemi  ^naiarally 
foggests  BOBK  obtervatYOQs  with  refercnee 
to  the  present  state  of  the  legal  profesfeioa 
and  its  fataye/ pPMpieti> 

Undoabtedly,  the  profession  hi  all  its 
brandies,  besides  participating,  as  it  always 
musty  in  the  general  depression  and  stag- 
nation of  business  piodacod  by  monetary 
embarrassmeoiBv-has  many  peciidiar  grior- 
aaees  to  coi^lain  of.     By  an  exaggeea- 
tion  of  unavoidable  evil8»— «by  fostermg, 
in  the  first  instance,   erroneeus  views  of 
iwemimed    defects,    and    a^iiiog    tkem- 
sdves  of  nnibundedprejadices,  a  party  of 
restless,  thsogh  it  may  be  well-meaning, 
persons  have  had  sufficient  tafluence,  within 
the  last  few  years,  to  originate  and  carry  | 
oat  a  series  of  legislative    experiments 
aerioasly  afPecting  the  interests  of  tiie  'pro- 
fession, and  ttkimately  opecttiog  to  the 
great  detriment  of  the  piiblio.    Whether 
these  systematic   attacks  apon   the  law 
through  its  professors  are  to  be  persevered 
in,  or  whether  the  Coitnty  Courts  Act  is 
supposed  to  have  enmned  the  work,  and 
satisfied  the  views  of  those  who  aeted  am  if 
they  designed  to  render  the  administration 
of  jostice  odieas:and>oontemptible,  wrsball 
not  venture  to  anticipate.    We  inclkse  to 
think,  however,  that  the  crusade  can  no 
longer  be  prosecuted  with  success.    The 
public  already  begin  to  be  sensible  of,  and 
win  at-  no  very  -distant '  peried  become  in- 
dignant at,  the   deception  *  practised   on 
Vol.  xxxt.  No.  1,026. 


them.  As-aoon  •as^tliis  is  feirly  and  ftilly 
understood,  tbe«i9<nfatliies«#f  ail  who  de- 
sice,  to  facilitate  the  maintenance  of  public 
and  private  rights  and  to  protect  property 
cannot  &iL«o>  be  enUs4ed  en  the  side  «f  the 
professfteciy'andttlie  ^namipii  of  tnilh  will 
be  oomplet^.  We  are  iamgutne  enough  to 
think  .t^at  meaiM(  now  exist  for  advaaoiog 
the  profesmen  in  public  estimation,  which 
were  hevetofbi^-waaiaAgi  vTkenewipariia- 
meat,  as  our  readers,  have  been  already  in- 
fonned,  contains  an  increased  nunfber  of 
kiwyers,a9  compared  with  that  which  was 
recently  dissolved  :  it  is  to  be  hoped  some 
o£  the  new  members  will  fee),  that  a  diligent 
disdiarge.of  dtsty'to  their  ^oastAtaeau  is 
not  inconsistent  witli  a  deteraiination  to 
watch  over  and  uphold  the  interests  of 
their  professional -brethren,  and  that  it  can 
no  longer  be  said  the  iaw  is  the  only  pro- 
fession unrepresented  in  parlintaent*  The 
cordial  spirit  of  uaien,  and  desire  to  co- 
operate for  all  legitimate, purposes,  which 
at  present  prevails  amongst  the  <  existing 
law  societies^-'^old  and  f>ew«--also  affords 
reason  to  suppose,  that  any  fature  attempts 
to  weaken  the  « respect  for  tlie  law  by 
tcampKngopon  those  concerned  in  its  ad> 
ministration,  would  be  sttcoessfoily  resisted. 
Let  us  add,  that  the  measures  expected  to 
besimultaneeutlyadopted  by  both  branches 
of  tlK  profession  for  the  pMaioiioo  and 
maintenaiiice  of  a  sound -system  df  ^gal 
adacallen,  oanmit'fail  to  strengthen  and 
augment  the  just  ihfluenee  of  the  profes- 
sion, whilst  they  may  ba^said  iodeprive  its 
adTersariea  of  one  of  their  osost  fonnidtible 
weapons. 

Reverting  Irom  geoeral  topics  to  more 
detailed  oonstdemtiens,vWe'«are' (breed  to 
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admit  that  the  immediate  prospect  of  busi- 
ness is  by  110  means  encouraging.  In  the 
courts  of  equity,  as  well  as  the  courts  of 
law,  the  number  of  causes  standing  over 
from  the  last  Term  is  comparatively  trivial, 
and  we  know  not  in  what  quarter  we  can 
look  for  even  an  average  proportion  of  new 
business.  The  circuits  yielded  too  little  to 
afford  any  expectation  that  they  can  supply 
the  courts  in  Term  with  much  business. 
Kailway  operations  in  parliament  and  else- 
where are  paralysed,  and  notwithstanding 
the  financial  embarrassments  of  the  com 
mercial  and  trading  community, from  causes 
we  have  endeavoured  already  to  point  out, 
the  suitors  in  the  Court  of  Bankruptcy 
have  not  increased.  On  the  present,  as  on 
other  occasions,  it  will  be  found  that  the 
profession  can  only  thrive  in  seasons  of 
general  prosperity. 

It  may  be  considered  premature  to 
discuss  the  measures  affecting  the  admi- 
nistration of  the  law,  which  the  ensuing 
session  of  parliament  is  likely  to  produce. 
It  can  readily  be  imagined  that  the  state 
both  of  this  country  and  of  Ireland  create 
so  many  urgent  claims  on  the  attention  of 
government,  that  topics  of  a  less  pressing 
nature  can  obtain  little  consideration.  The 
difficulties  in  working  the  County  Courts 
Act,  however,  are  found  to  increase  so 
much' every  day,  that  we  apprehend  it  will 
be  impossible  to  allow  the  session  to  con- 
clude without  some  attempt  at  its  amend- 
ment. Passing  events,  also,  demonstrate 
more  than  ever  the  necessity  for  a  thorough 
revision  of  the  Law  of  Bankruptcy  and  In- 
solvency, which  has  been  long  promised, 
and  cannot  much  longer  be  safely  post- 
poned. The  state  of  the  revenue,  it  will 
again  be  said,  does  not  render  the  present 
the  most  promising  period  (when,  in  the 
name  of  justice,  will  the  time  arrive  ?)  for 
pressing  the  repeal  of  that  monstrously 
unjust  impost-«-the  Certificate  tax ;  but  this 
matter  should  never  be  lost  sight  of,  and 
whenever  any  modification  or  revision  of 
the  general  taxation  is  contemplated. 


The  establishment  of  a  General  Registry 
for  Deeds ; — the  creation  of  a  new  Com* 
mission  for  Superintending  a  large  chiss  if 
not  all  Charitable  Trusts ; — and  a  compre- 
hensive alteration  of  the  Jurisdiction  of  Ec- 
clesiastical Courts  will  probably  afford  mate- 
rials for  early  discussion.  Upon  all  these 
and  many  other  questions,  the  vigilance  of 
each  individual  member  of  the  profession, 
and  the  combined  exertions  of  all,  will  be 
required,  no  less  to  redress  present  wrongs 
and  avert  threatened  evils,  than  to  derive 
advantage  from  favourable  opportunities. 
Apathy  and  disunion  have  deprived  the 
profession  of  its  just  influence.  If  for  these 
we  substitute  energy  tempered  by  discre- 
tion, and  a  cordial  desire  to  co-operate  for 
general  purposes,  the  future  may  be  con- 
templated— ^not  without  anxiety — ^but  with 
hope  and  well-founded  confidence. 
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occasion  must  be  found  to  force  the  sub- 
ject on  the  consideration  of  government 
The  enormous  "  taxes  on  justice  "  in  the 
shape  of  fees  of  office,  amounting  probably 
to  half  a  million  a  year,  should  also  be 
again  brought  before  parliament.  So,  like- 
wise, the  important  subject  of  the  removal 
of  the  courts  from  Westminster  to  the 
vicinity  of  the  Inns  of  Court, — towards 
which  desirable  end  many  circumstances 
have  of  late  favourably  combined, — will, 
we  trust,  be  revived  with  renewed  energy. 


Upon  questions  of  general  polity  the 
newspaper  press  is  truly  independent,  and 
exhibits  every  variety  of  opinion  ;  but  when 
an  individual  unconnected  with  any  par- 
ticular party,  and  who  happens,  moreover, 
to  be  connected  in  any  respect  with  the 
law,  is  to  be  reproached  or  condemned,  the 
habits  of  our  contemporaries  are  grega- 
rious, and  their  "unanimity"  is  wonderful  I 
An  incident  which  occurred  at  the  last  Old 
Bailey  Sessions,  in  reference  to  whicli  a 
great  deal  of  well-expressed  indignation 
has  been  lavished,  has  afforded  occasion 
for  a  remarkable  display  of  the  spirit  we 
have  noticed. 

It  seems  that  a  person  named  Tarrant 
was  indicted  for  stealing  lambs,  which  were 
found  in  his  possession,  and  dealt  with  by 
him  as  his  own,  very  shortly  afler  they 
were  missed  by  the  owner.  Tarrant,  when 
charged  with  the  robbery,  admitted  that 
he  had  sold  the  lambs  in  a  public  market, 
but  alleged  that  he  had  done  so  at  the  in- 
stance of  a  person  named  Roadnight,  the 
an  I  son  of  a  farmer  well  known  in  the  neigh- 


bourhood. He  also  stated,  that  Roadnight 
had  come  to  him  after  he  had  gone  to  bed 
for  the  night,  and  awoke  him  by  throwing 
gravel  at  the  window  of  the  room  in  which 
he  slept,  and  then  asked  him  to  take  the 
lambs  to  market  and  sell  them,  which  the 
prisoner  said  he  did,  paying  over  the  pro- 
ceeds to  Roadnight,  with  the  exception  of 
a  small  sum  owed  to  him  by  Roadnight, 
and  which  he  (Tarrant)  retained.  Mr. 
Ballantine,  as  counsel  for  the  prisoner, 
elicited  by  cross-examination  the  statement 
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poaed  upon  the  sheriff,  to  proride  for  the  paj- 
ment  of  the  rent  before  Belling  the  goods,  and 
the  consequent  necessity  of  his  ascertaining 
vfaether  the  claim  for  rent  is  well  founded. 
Inrtead  of  ^t  duty  by  the  118th  section,  he  is 
enthled  to  call  upon  the  court  to  adjudicate  as 
to  the  validity  of  the  daim  made  (inter  alia) 
by  any  landlord  for  rent  upon  goods  seized  in 
execution,  or  their  proceeds.  It,  therefore, 
appears  to  me  that  this  is  the  proper  course  for 
bom  to  take  in  all  cases  where  there  is  not  sufH- 
dent  property  to  satisfy  both  demands ;  and 
I  that  this  provision  is  expressly  intended  to  give 
the  landlord  an  opportunitv  of  establishing  the 
daim  on  which  he  founds  his  right  to  priority, 
and  would  be  perfectly  nugatory  if,  upon  esta- 
blishing it,  he  had  no  such  priority.  If  he  had 
none,  t£e  execution  creditor's  right  could  not 
be  affected  by  the  validity  of  a  claim  for  rent 
which  would  only  be  a  deot  of  an  inferior  grade 
to  his  own ;  as  I  think  it  could  hardly  be  in- 
tended that  the  landlord  should  have  this 
opportunity  of  proving  that  the  goods  were  the 
property  of  a  third  person,  and  not  the  tenant, 
and,  therefore,  not  liable  to  be  taken  in  execu- 
tion for  the  tenant's  debts. 

*'  An  argument  in  favour  of  the  prior  right 
of  the  execution  creditor  was  founded  on  the 
latter  part  of  the  107th  section,  which  directs, 
ID  ease  of  replevin  being  made,  that  so  much 
coly  of  the  goods  shaU  be  sold  as  shall  satisfy 
the  execution  and  costs  of  sale.  But  it  must 
be  remembered  that  in  replevin  the  landlord 
has  security  for  his  rent  in  the  sureties  to  the 
bond,  and  therefore  has  no  object  in  retarding 
unnecessarily  the  sale  of  the  ^oods  until  after 
the  determination  of  the  suit  in  replevin. 

For  these  reasons,  therefore,  my  judgment 
will  be  in  favour  of  the  clsum  of  the  landlord, 
but»  in  consideration  of  the  difference  of  opinion 
upon  the  subject,  the  costs  will  be  divided  be- 
tween him  and  the  execution  creditor." 

[From  the  Sherborne,  Doncaster,  and  Taun- 
ton Joumah'] 


VISITS  TO  THE  OLD  LAWYERS. 


LORD   KBNYON. 

Mr.  Kenyon  served  a  diligent  clerkship 
with  Mr.  Tomkinson,  a  solicitor  of  ^ood  prac- 
tice at  Nantwich,  in  Cheshire.  His  services 
were  much  approved  of,  and  his  master  wished 
to  engage  him  as  a  partner,  but  they  could  not 
agree  on  the  terms.  The  clerks  of  that  day  did 
not  select  what  is  now  called  the  better  part  of 
practice,  leaving  all  drudgery  to  others ;  but 
one  of  their  accomplishments  was,  to  write  a 
good  hand  and  engross  papers,  wills,  and  deeds, 
and  thev  were  not  allowed  to  leave  the  engross- 
ing as  being  wholly  unworthy  of  an  articled 
clerk's  attention.  Clerks  do  not  know  that 
the  engrossing  of  a  well-drawn  will  or  deed 
would  amply  nmv  them  with  the  information 
it  contained,  ana  tne  manner  in  which  the  facts 
are  stated  and  in  which  the  object  of  the  deed 
is  expressed. 

Time  rolled  on,— Mr.  Tomkinson's  clerk  be- 
came successively  and  deservedlv,  Queen'6 
Counsd,  Master  of  the  Rolls,  and  CJnief  Justice 
of  England. 

While  Lord  Kenyon,  as  Chief  Justice,  was 
sitting  at  Nisi  Prius,  engaged  in  the  bustle  and 
hurry  of  a  cause,  Mr.  Tomkinson,  then  an  old 
man,  was  called  as  a  witness  to  prove  a  deed. 
Lord  Kenyon  did  not  know  it  was  •his  old 
master.  The  deed  was  proved,  and  Lord 
Kenyon  requested  the  old  gentleman  to  read 
the  aeed;  he  was  confused  and  flurried,  and 
read  the  deed  with  some  hesitation.  Lord 
Kenyon  told  the  witness  that  if  he  could  not 
read  the  deed,  he,  the  Chief  Justice,  would 
read  it  for  him,  which  he  did  in  a  very  fluent 
way.  Tlie  old  master  was  ruffled,  sat  down, 
and  whispered  to  a  friend  who  sat  next  him, 
'*  HB  may  well  read  it,  for  he  engrossed  it  him- 
self, while  he  was  in  my  office  !'* 


ATTORNEY'S  ADMISSIONS. 


Michaelmas  Term,  pursuant  to  Judges'  Orders. 

fQuecn's  IBznti. 
[See  the  previous  lists,  34  L.  O.,  pp.  321, 266.] 


Clerhs*  Names  and  Residences. 

Alderaon,  Philip  Robert,  53,  Gloucester  Place, 
Portman  Square;  Risby;  and  Park 
Street  

Bunidge,  Arthur,  Bradford;  and  Yeovil 

Byan,  William  Henry,  80,  Bishopsgate  Street ; 
Church  Row ;  and  Islington     . 

Hinton,  Richard  Thomas,  "^l^^ock 


To  whom  Articled,  Assigned,  Sfc. 

James  Sparke,  Bury  Saint  Edmund's 

George  B.  Gregory,  Bedford  Row 
Thomas  Lyon,  Yeovil 

Richard  John  Bridges,  Bristol 
Humphrey  Hinton,  Wenlock 

Robert  Henry  Barnes,  Verulam  Buildings 
John  Lowrey,  North  Shields 


Lowvey,  Frederic,  23,  Weston  Place,  Pancras    John  Umrej, 

Road Hen.  A*  de  Medina,  Thavies'  Inn 

Story,  John  Mellor,  60,  Lincoln's  Inn  Fields, 

and  Hemingfield John  Birks,  Hemingfield 

Templeman,  John  Marsh,  jun«,  Crewkeme      •  John  M.  Templeman,  sen.,  Crewkerne 
Walpole,   WDliam   Stnrman,   22,  Clarendon 

Square;  Norwich;   and  Bcyton  Lodge.  Jonas  Walpole,  Northwold. 


Svperior  Courts:  'L^rdUkoHeeOor. 
RECENT  DECISIONS   IN  THE  SUFEHilOR  COURTSi 

RBPOBTSD  BY  BABEI8TXB8  OF  tOK  BBTMUU.  GOOBSB/TIZ^:— 


Oroam  v.  SiiiU<m.    Nov.  2  &  3«  1847. 

VACATING     INKOCKSNT    OF     DXCRBS. 

Service  of  notice  of  an  order  for  rehearing  the 
cause  will  not  prevent  the  inrolment  of  the 
decree.  The  order  must  be  passed,  entered, 
and  served  before  the  doqquet  has  been 
signed. 

Mr.  RoU,  ^ntii  wkom  wts  Mr.  Terr^,  nade 
liw  present  motran,  ^^ikh  was  in  thenatare  of 
sa  original  app]tcatioQ>  for  raeadng,  nnder  the 
following  circumstances,  the  inrolmeBt  «f  the 
doesee  pronovnced  in  this  cause  by  the  Vice- 
Qhanceilor  of  England.  On  the  7th  of  July 
laflt,  the  decree  was  left  ^th  the  ChanceUor's 
secretaiy,  for  his  lordship's  fiat  for  its  inrol- 
ment A  caveat  having  been  prnvioosly  en- 
taved,  the  fiat  was  sosp^ded  for  28  days,  vis., 
•mtil  the  Sth  of  August  following.  Notice  of 
Ibe  defendant's  intention  to  appeal  had  also 
been  given  to  the  plaintiff's  solicitor.  On  1^ 
itodof  Auffust,  a  petition  of  appeal  was  pre- 
•Mted  by  Sue  defendant,  and  the  fiat  for  rehear- 
ing  affixed  on  the  sane  day.  The  petition  was 
answered  by  his  lordship's  secretary  on  the 
3rd»  and  the  order  to  set  down  the  appeal  for 
rehearing  was  left  with  the  registrar  on  the  4th, 
die  common  undertaking  given  for  payment 
of  the  costs,  and  the  usual  sum  oi  20/.  de- 
posited. As  this  order  could  not  be  passed 
and  entered  before  the  next  day,  the  defendant, 
between  9  and  10  o'clock  <m  the  foUowing 
morning,  gave  notice  to  the  plaintiff,  that  the 
order  for  rehearing  had  been  obtained,  and 
that  it  would  be  duly  served  as  soon  as  it  could 
be  passed  and  entered.  About  1 1  o'clock  on 
the  same  morning,  his  lordship  affixed  his 
signature  to  the  docquet  of  inrolment,  and  be- 
tween 12  and  1  o'clock  on  the  same  day,  the 
order  for  rehearing  having  been  duly  passed 
and  entered,  was  served  upon  the  plaintiff's  so- 
licitor. Under  these  circumstances,  the  learned 
counsel  submitted  that  the  inrolment  would  be 
vacated;  and  they  referred  to  Robinson  v. 
Newdick,  3  Mer.  13. 

Mr.  James  Parher  opposed  the  motion,  and 
urged  that  not  only  must  the  petition  for  re- 
hearing be  presented  and  answered,  but  the 
order  for  rehearing  must  also  be  paased,  en- 
tered and  served,  and  that  service  of  notice  that 
such  order  had  been  obtained  was  not  suffi- 
cient. Dearman  v.  W^ch,  4  Myl.  &  Or.  560.; 
Stevens  v.  Gappy,  there  leforred  -to ;  Barnes  v. 
Wilson,  1  Russ.  &  Myl.  486. 

Mr.  Amphlett,  on  the  sane  md^  dCtfd 
Wardle  v.  Carter,  1  MyL  &  Cr..3g3. 

Mr.  Rolt,  in  reply,  contended  that  the  order 
for  rehearing  had  baan  afltna%  sude  JMlm 


the  doo^et  for  inrolment  had  been  sigiied«aad 
that  the  plainliff  had  received  notice  of  it. 

Nov.  3.  TkeLord  Chanoeller,  after  rrfeiriag 
to  the  case  of  JioMnaon  v.  NewdM,  and  dia- 
tiuguishiBg  it  from  the  present,  remarked,  that 
the  cases  and  practice  tiad  been  reviewed  liy 
him  in  Deisrmmt  v.  9Vych,  (suprk,)  whese  he 
had  laid  doWn  a  principle  from  which  he  mmi 
not  now  inclined  to  dq>art.  He  thoofi^t  ^uan 
was  no  foundation  for  the  present  motion,  aad 
that  it  must  be  dismissed  with  costs. 


FUher  v.  Fisher.    May  22, 1847. 

BVIDBNCB   OF   INSOLVENT   PX«AINTIFF. 

A  pkdntiff  who  kcis  become  insolvent  dmmg 
the  suit  omtnet  he  examned  by  his  attignoea 
as  a  witness  in  their  bill  of  revivor  ansdmsp' 
pkment  in  the  asuse. 

This  was  an  appeal  from  Vice-ChanceUor 
Wigram,  and  the  case  is  reported  in  the  last 
volume  of  the  Leg.  Ob.,  p.  597,  where  his  Ho- 
noar's  judgment  will  be  found  at  length. 

Mr.  J.  HusseU  and  Mr.  Sidney  Smith  ap- 
peared for  the  plaintiffs,  and  argued  in  support 
of  the  motion.  In  addition  to  the  cases  men- 
tioned in  the  above  report,  {suprd,)  they 
referred  to  Goss  v.  TVacy,  1  P.  Wms.  287,  and 
Haws  V.  Hcznd.  2  Atk.  615. 

The  Lord  Chancellor,  without  heaiintf  Mr. 
Bagshawe,  who  opposed  the  motion,  saio,  that 
the  only  point  for  consideration  was  the  prac- 
tice of  the  court,  which  was  founded  upon  the 
plaintiff  being  stUl  a  party  to  the  record,  and 
not  because  he  was  objectionable  on  the  ground 
of  interest.  No  cases  had  been  produced  in 
which  a  co-plaintiff  had  been  permitted  to  be 
examined  by  *and  for  a  co-plaintiff.  There  ware 
several  cases  against  it.  Lord  Denman's  Act, 
(6  &  7  Vict  c.  85,)  had  nothing  whatever  to  do 
with  it.  The  practice  that  no  nafty  to  the 
record  could  give  evidence  had  oeen  settled 
ever  since  1785,  when  it  was  held  to  be  so  in  a 
case  of  bankruptcy  which  would  be  more 
favourable  than  in  the  present  case  of  in- 
solvency. In  the  case  alluded  to,  {Hewatson 
v.  Tookty,  2  Didc,  799,)  Lord  Kenyon,  when 
Master  of  the  RoUs,  had,  in  the  first  instance, 
allowed  a  motion  for  such  an  examinatioB, 
upon  the  authority  of  a  case  of  Tronghton  v. 
Getley  ;  but  from,  the  report  of  the  case  by  Mr. 
Dickens  before  Lord  Thurlow,  it  appeared  that 
his  lordship  reprobated  the  decision,  as  all  rule 
and  principle  were  against  it.  Many  cases  in 
Dickens  were  open  to  objection,  but  in  many 
he  inveat^ted  the  ptactice,  ancLrepoited  it  to 
the  court,  and  these  eases  have  always  been 
considered  vaiy  valuable.  This  was  one  of 
tbem.  In'Mwer  "v^Mkmsom,  2  €ox,  203»  seA 
which  oQCuirbd  nine  ^foan  oftennudiw  'Lord 
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the  commissioner.    According  to  this  con- 

stmGtiitni  as  we  comprehend  it,  the'  costs 

inovred  by  a  plainUBE'  between  final  judg- 

mont  and  de&nk  in  payntant  imder  an 

oidns  which,  of  coarve,  inelude  tihe-  cosU 

of  the  application  for  anorderfor  paymcirt, 

camiot  be  enforced  against  Ae  debtor  in 

any  event*     By  the  defective  state  of  the 

lan^  tJiese  costs  are  thrown,  not  upon  the 

cflBtumacioas  debtor,  butufwn  the  diligent 

creditor,   a  result  the  injuidoe  of  whioh 

dbea  not  require  to  be  enlarged' upon. 


NOTICES  OF  NEW  BOOKS. 

J»  Jmifytieal  Oiffesi  rf  SdecUd  Practice 
Camt^  decided'  iu  th»  Common^  Lam 
Ckmrts^  to  Tkini^Termf  1847  ;  cemmgBd 
nmder  the  several  Heads  ofPractiicet  fi^ 
the  FcunUty  ofR&ferenee.  By  Richard 
MbRRis,  of  the  Middle  Temple,  Bar- 
rister-at^Law«  London:  Stevens  and 
Norton.     1847.     Pp.  a81».lxxxiii.. 

Our  readers  are  aware  that  "  The  Ana 
ijtical  Digest  of  Cases  Reported  in  all  the 
CmutBj"  which  had  been  for  many  years 
pnUiahed  separately,  waatwo  years  ago  in* 
corporated  into  tha  Legal  Gbiierver,  upon 
a.|daa.  which  appeared  to  be  net  only  de- 
sindiie  for  the  purpose  of  convenient  sub- 
division, but  affording  to  the  reader  the 
means  of  easy  reference;  each  section 
con^sing  one  entire  subject,  viz«y— -L 
Principles.  2.  Pleading.  Si  Practtoe«  4» 
Evidence,  &c.^ 

ISiia  pl«i  appeare  to  have  struck  Mr. 
Mbrrisy  the  present  author,  as  a  useful  one, 
for  he  states  that 

*'Tiie  design  of  the  prssent  Digest  has  been, 
to  iamish  a  selection  oi  casts  connected^  witb 
tbe^pnctice  of  the  oommen  lum  conzts,  with 
a  epeeUd  vkw  to  an  himediaU  tmd  emy  re- 
/ffeaee/ and,  in  that  ptrticidar,  to  obviate  an 
meommnituiB  inctdenttd  to  die  arrangement  of 
dte  aeveial  existing  ]}iguUy  wfaieh  embrace 
with  practice  Upal  detaOi  gemmraUy.  With 
respBct  to  the  classified  arrangement  of  the 
flaneci<matter,  coapled  wiA  the  Asoalytical 
laaMCy  the  compiler  is  IkA  to  hope  die  work 
win  be  found  to  answer  the  purpose  con* 


adopted,  when  generally  understoed'by  tfe 
profession,  wiU  be  dbl^  appreciated,  and 
llhat  future  digests  will  be  compiled  on  a 
similar  footing. 

We  are  gratified  that  the  arrangement 
adopted  in  die  Legal  Observer  has  thus 
far  been  approved  by  the  learned  compiler 
of  the  present  work,  which  comprehends 
the  Practice  of  the  Common  Law  Courts, 
and  takes  in  sufficient  of  the  past  decisions 
on  that  subject  inform  a  very  useful  book  * 
of  reference  in  the  office  of  the  practitioner 
The  subjects  comprehended  in  the  volume 
are  arranged  in  alphabetical  order  as 
follow  :— 

Abatement  of  Suit.  Admission  of  Docu- 
ments. Affidavit.  Amendment.  Appearance. 
Arbitration.  Arrest.  Attachment  Attomsi'. 
Award.  Bail.  Bill  of  Efccepttons.  Certificate. 
Cognovit.  Computation  of  Time.  Consoli- 
dation of  Actions.  Costs.  Declaration.  De- 
murrer. DIseontinuance.  Dtstringae.  ^ect- 
ment.  Error.  Execution.  Inferior  Gouits* 
Inspsotion  of  Doenments.  Interpleader..  If* 
regularity.  Judgment.  Jnry.  Motions.  New 
Trial.  NisiPrins.  Nolle Proseaui.  Nonpros, 
Nonsuit.  Notice  of  Action,  of  Trial,  and  to 
Produce.  Nul  tiel  Record.  Office  Co^es. 
Order  of  Judge.  Outlawry.  Oyer.  Particu- 
lars of  Demand.  Pftuper.  Pleading.  Prisoner; 
ProcbeinAmy.  Recognisance.  Record.  Roles* 
Sheriff.  Setting  aside  or  Staying  Prooeedi^p. 
Special  Case;  Tasation.  Term's  Notioa 
Venue.  Veidict.  Warrant  of  Attorney.  Wit"-* 
ness.    Writ.    Writ  of  Trial. 


VACAIJCY    IN    THE    OFFICE    OP 
TAXING  MASTER  IN  CHANCERY. 


We  have  no  doubt^he  arrangement  here 


<  We  are  thus  enabled  to  place  before  the 
ptactitiener  all  the  cases*  within  a  oertain 
period;  upon  any  topic  of.  his  investigation, 
idlli  references  to  the  antharities*  cited  in  the 
judgments.  The  student,  also,  instead  of  a 
miacellaneous  collection  of.  decisions  on  all 
sovlB  of  subjects,  is  presented  with  a  consecutive 
and  readable  article. 


Gbobob  Gatty»  Bsq^  one  of  the  Tax^ 
ing  Masters  in  the  Court  of  Chancery,  hm^ 
ing  resigned,  his  office,  a  vacancy  has  oc- 
curred, which  it  is  in  the  gift  of  the  Lord 
Chancellor  to  fill  up  by  the  appointment  of 
a  solicitor  of  12  years  standing.  The  salary, 
it  will  be  recollected,  is  2,000/.  a  year. 

The  Suitors'  Fee  Fund,  which  is  charged 
with  Mr.  Gatty's  oompensation,  will  simbr 
by  this  resignation  to  the  extent  of  about. 
200/.  a  year  only.  It  was  erroneously 
supposed  by  aome  persons  tliat  the  whole 
salary  waa  deducted  from  the  compense- 
tion^  but  the  difference  will  be  of  small 
lamount  to  the  fund,  though  large  to  the 
^ate  Master.  He  will  receive  5^424/.  14»)4tf< 
^year,  instead  of  7,282/.  19«.  Icf.,  aooordi 
Ing  to  the  Order  of  6th  Dec.  1848.*^ 
!  Hiis  is  one  of  the  the  few  appointment^ 
llioth  honourable  and  lucrative,  to  which 
jBolidtors  are.eligible. 


'  See  27  L.  0. 134. 
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;bumoured  resignation  of 
lord  denman. 

It  was  currently  reported  in  West 
minster  Hall,  on  the  first  day  of  Terin, 
that  the  noble  and  learned  Lord  Chief 
Justice  of  the  Queen's  Bench,  having  pre- 
sided in  that  court  for  a  period  of  fifteen 
years,  had  intimated  some  disposition  to  re- 
tircy  and  that  his  successor  would  probably 
be  Lord  Campbell.  We  have  been  unable 
to  trace  the  rumour  to  any  sufficient 
authority,  and  believe  that  its  confirmation 
would  be  received  with  regret  by  the  pro- 
fession as  well  as  the  public. 


BUSINESS  OF  THE  COURT  OF 
REVIEW. 

We  understand  that  the  appointment 
ofVice-Chancellor  Wigram  as  judge  in  mat- 
ters of  Bankruptcy,  as  stated  in  a  late  num 
ber,  (34  L.  O.  579,)  was  made  in  reference 
to  his  position  as  Vacation  Judge  in  Equity, 
as  a  temporary  arrangement,  to  prevent 
inconvenience,  and  not  witli  any  intention 
of  transferring  to  him  the  business  formerly 
transacted  in  the  Court  of  Review.  That 
Court,  as  our  readers  are  aware,  was 
abolished  by  the  recent  statute,  10  &  1 1 
Vict.  c.  102,  but  the  jurisdiction  will  con- 
tinue to  be  exercised,  as  before  the  pass- 
ing of  the  act,  by  Vice-Chancellor  Knight 
Bruce.  The  misapprehension  which  ex* 
isted  in  the  profession  on  this  matter  was 
adverted  to  by  Vice-Chancellor  Wigram, 
on  the  first  day  of  Term,  and  its  origin 
explained. 


YEOVIL   SMALL   DEBTS    COURT. 

[Before  E.  3f.  Carrow,  Esq.,  Judge.] 
Andrews  v.  Hammond.    Oct.  23, 1847. 

This  was  a  case  under  the  Interpleader  Act, 
in  which  the  landlord  of  a  house  claimed 
priority  over  the  goods  of  his  tenant,  (William 
Netdeton,  of  Marston,)  which  goods  had  been 
seized  under  an  execution  issued  b^this  court. 
In  lliis  case  his  Honour  delivered  judgment  in 
the  following  terms : — 

''This  was  an  application  niade  by  the  high 
bailiff,  under  the  1 18  sec.  of  9  &  10  Vict.  c.  95, 
in  consequence  of  a  claim  for  a  year's  rent, 
made  by  the  landlord  of  the  house  occupied  by 
the  defendant,  in  respect  of  certain  goods  there- 
in taken  in  execution,  under  a  judgment  of  this 
court,  for  20/.  and  costs. 

'*  At  the  hearing  of  the  interpleader  summons 
it  was  not  disputed  by  the  execution  creditor! 


that  the  rent  was  due,  but  it  was  contended 
that  the  107th  section  of  the  act  has  dmived 
landlords  of  all  the  privileges  conferred  upon 
them  bv  the  8th  of  Anne,  c.  14,  s.  1,  and 
several  aedsions  of  other  County  Courts  were 
cited,  in  which  the  rulings  ot  the  learned 
judges  appear  to  be  directly  at  variance. 

*'  In  deference  to  these  conflicting  opinions, 
I  thought  it  right  to  take  time  to  consider  this 
case,  and  the  result  of  my  consideration  is  to 
confirm  my  opinion  that  the  landlord  is  not  by 
the  latter  act  deprived  of  his  priority  over  the 
execution  creditor. 

"The  statute  of  Anne,  entitled  'An  Act  for 
the  better  Securitv  of  Rents,  and  to  prevent 
Frauds  committea  by  Tenants,*  in  providing 
'  for  the  more  easy  and  effectual  recovery  m 
rents,'  enacts,  that  no  goods  or  chattels  what- 
soever 8hall*be  liable  to  be  taken  by  virtue  of 
any  execution,  or  any  pretence  whatsoever,  un- 
less the  par^  at  whose  suit  the  execution  is 
sued  out,  snaU,  before  the  removal  of  such 
goods  from  off  the  premises  by  virtue  of  such 
execution,  pay  the  landlord  of  the  premises  the 
rent  due  at  the  time  of  taking  the  goods  and 
chattels  by  virtue  of  such  execution — not  ex- 
ceeding one  year's  rent, 

"The  9  &  10  Vict.  c.  95,  s.  107,  enacts,  that 
so  much  of  the  statute  of  Anne  as  relates  to  the 
liabilities  of  goods  taken  by  virtue  of  any  exe- 
cution, shall  not  be  deemed  to  apply  to  ffoods 
taken  in  execution  under  the  process  of  any 
court  holden  under  this  act. 

"  The  question,  therefore,  to  be  considered  is, 
what  was  the  UabUity  created  by  that  statute ; 
and  it  appears  to  me  that  the  difficulty  in  these 
cases  has  arisen  from  the  use  of  the  word 
'  liability  j'  and  that '  non-liability*  or  'exemp- 
tion  from  liability,'  would  have  more  clearly 
expressed  what  I  apprehend  to  have  been  the 
intention  of  the  legislature  in  the  Counlv 
Courts'  Act,  vis.,  mat  the,  liability  of  sucn 
goods  was  an  exemption  from  liability  to  be 
taken  in  execution  until  after  the  execution 
creditor  should  have  paid  a  year's  rent  to  the 
landlord ;  and  as  it  was  probably  considered 
that  the  continuation  of  such  an  enactment 
would  be  unjust  to  creditors,  and  productive 
of  great  fraud  in  cases  of  smdl  debtors,  whose 
rents  could  often  be  received  monthly  or  even 
weekly,  the  section  goes  on  to  enact  under  what 
limitations  the  landlord's  rights,  conferred  by 
the  statute  of  Anne,  shall  be  protected— not,  as 
it  appears  to  me,  with  a  view  of  taking  away 
the  priority  given  by  that  statute,  or  repealing 
the  statute,  but  only  of  removing  the  obstacles 
in  the  way  of  an  early  sale  of  the  goods. 

"  For  this  purpose  it  enacts  that  the  landlord 
shall  deliver  to  the  bailiff  a  claim  for  the  rent 
in  arrear,  not  exceeding  four  weeks  in  weekly 
lettings,  or  two  terms  in  other  cases,  so  as  not 
to  exceed  in  any  case  one  year's  rent ;  and  if 
such  claim  be  made,  the  bailiff  is  to  distrain 
both  for  the  amount  of  the  execution  and  for 
the  rent,  and,  after  five  days,  may  sell  the 
goods. 

"  It  win  be  observed  that  this  act  takes  away 
from  the  bailiff  the  obligation,  previously  im- 
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made  by  him  to  the  police  constable  who 
tock  him  into  custody,  and  the  confirmatory 
fact,  that  upon  going  to  the  prisoners 
hooae,  some  small  gravel  stones  were  found 
OD  the  window  sill,  as  if  they  had  been 
thrown  at  the  window.  It  was  also  stated, 
that  Roednight  had  previously  been  an  ob- 
ject of  some  suspicion,  and  that  he  was  in 
the  court  or  its  vicinity  during  the  trial. 
Under  these  circumstances,  Mr.  Ballantine, 
in  Jiis  address  to  the  jury,  commented 
strongly  on  the  fact,  that  although  Road- 
night  was  in  court,  and  might  have  been 
called  to  contradict  the  prisoner's  state- 
ment, the  counsel  for  the  prosecution  did 
not  think  fit  to  put  him  in  the  box,  from 
which  the  jury  were  asked  to  infer  that  the 
prisoner's  statement  was  well  founded,  and 
that  he  acted  as  the  servant  of  Roadnight, 
and  without  any  guilty  knowledge  that 
the  lambs  were  not  his  property.  The 
Recorder,  who  presided,  adopted  the 
l^uned  counsel's  suggestion,  that  Road- 
xkigbt  ought  to  have  been  examined  for  the 
prosecution,  and  the  jury,  probably  in- 
finenced  very  much  by  this  circumstance, 
acquitted  the  prisoner.  it  afterwards 
turned  out  that  Roadnight  attended  the 
trial  in  pursuance  of  a  subpoena  served  on 
him  by  the  solicitor  for  the  prisoner,  and 
when  Uiis  fact  was  disclosed,  the  Recorder 
^ipears  to  have  felt  that  in  summing  up 
he  had  attached  undue  weight  to  the  fact 
that  Roadnight  was  not  called  for  the  pro- 
secution, and  he  complained  that  an  advan- 
tage had  been  taken  of  the  jury,  and  that 
the  court  was  deceived  by  the  prisoner's 
comisel. 

Now,  with  every  inclination  to  defer  to 
the  learned  Recorder,  we  must  be  per- 
mitted to  express  our  doubts  whether  the 
judicial  rebuke  which  he  administered, 
and  which  has  been  made  a  text  for 
many  severe  remarks,  was  justly  merited. 
Whether  Roadnight  was  subpoenaed  at  the 
instance  of  the  prosecutor,  or  by  the  dili- 
gence of  the  prisoner's  solicitor,  can  make 
no  material  difierence  in  the  merits  of  the 
case.  He  was  in  attendance,  and  might 
have  been  called  upon  by  either  party. 
The  question  was,  which  party  ought  fairly 
to  have  been  expected  to  examine  Road- 
night  as  a  witness  ?  The  prisoner  made  a 
statement,  which,  if  correct,  was  consistent 
with  innocence,  and  Roadnight  might  have 
affirmed  or  contradicted  the  prisoner's 
statement.  To  have  affirmed  the  prisoner's 
statement,  however,  Roadnight  must  have 
admitted  that  he  had  committed  a  felony, 
whilst  in  contradicting  the  statement  he 


would  have  discharged  himself  from  the 
imputation  of  being  concerned  in  the 
robbery,  and  at  the  same  time  demolished 
the  alleged  defence.  The  counsel  for  the 
prosecution  advisedly  declines  putting  a 
witness  into  the  box  under  such  circum- 
stances. Is  not  this  a  legitimate  topic  for 
observation  on  the  part  of  the  prisoner's 
counsel  ?  But  the  observation  would  have 
lost  half  its  force  if  the  witness  had  not 
been  present.  The  prisoner  s  advisers  had 
taken  the  precaution  of  enforcing  the  at- 
tendance of  Roadnight,  before  his  counsel 
challenged  those  who  conducted  the  prose- 
cutioix  to  place  him  in  the  box.  Had  this 
been  formally  announced,  we  cannot  con- 
ceive that  it  would  have  told  unfavourably 
for  the  prisoner.  It  would  have  demon- 
strated mat  the  prisoner  was  not  afraid  of 
the  production  of  a  witness  whose  testi- 
mony, if  credible,  might  falsify  the  state- 
ment on  which  his  defence  rested.  To  en- 
title his  counsel,  however,  to  announce  the 
fact  that  the  prisoner's  solicitor  had  sub- 
poenaed Roadnight,  he  must  be  prepared 
with  evidence  to  support  the  assertion,  and 
the  production  of  such  evidence  would  have 
laid  his  client  open  to  the  disadvantage  of 
a  reply  from  the  prosecuting  counsel.  Mr. 
Ballantine,  judiciously,  as  we  conceive, 
omitted  to  state  by  whom  Roadnight  was 
subpoenaed.  For  this  he  is  charged  with 
something  unworthy — with  a  trick  and  a 
deception.  We  are  at  a  loss  to  see  in  what 
the  deception  consisted.  He  mis-stated 
nothing.  He  referred  to  the  corporal  pre- 
sence of  Roadnight,  and  asked  why  is  he 
not  called  for  the  prosecution  ?  Whether 
the  Crown  Office  subpoena  was  put  into 
Roadnight's  hand  by  the  solicitor  for  the 
prisoner,  or  the  solicitor  for  the  crown,  was 
immaterial,  and  afforded  no  reply  to  the 
question  put  by  the  prisoner's  counsel. 
The  head  and  front  of  Mr.  Ballantine's 
offending  appears  to  be,  that  he  omitted 
formally  to  state  an  unimportant  fact, 
which,  if  it  had  any  effect,  tended  favour- 
ably to  his  client.  Surely  he  was  not 
bound  to  do  so.  Let  us  add,  that  whilst  it 
is  most  desirable  that  the  members  of  the 
^bar  should  conduct  themselves  with  uni- 
form deference  and  respect  to  those  placed  • 
in  judicial  authority,  and  scrupulously  ad- 
here in  all  their  statements  to  the  truth,  it 
behoves  the  bench  to  be  most  guarded  and 
cautious  in  reflecting  on  the  motives  and 
conduct  of  those  practising  before  them. 
A  censure  pronounced  under  such  circum- 
stances carries  with  it  the  weight  of  the 
judge's  station  superadded  to  the  opinion 
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of  the  individual.  A  hasty  or  ilMbonded 
reproof  adtninistered  under  such  circum- 
stances amounts  to  a  judicial  indiscretion, 
and  maybe  productive  of  greater  injury  thac 
could  have  been  intended  or  designed. 


COSTS  UNDER  THE  SMALL  DEBTS 
ACT,  (8  A^  9  Vict,  o..127> 


A  JUDICIAL  opinion  has  been  giren  by 
Vice-Chancellor  Sir  Knight  Druce,  as  to 
the  proper  construction  to  be  put  upon  the 
8rd  section  of  the  Act  "for  the  bstter  se- 
curing the  Payment  of  Small  Debts,"  in 
reference  to  a  matter  on  which  great  doubt 
and  uncertainty  has  hitherto  prevailed. 
As  uiider  the  late  act,  10  &  11  Vict.  c.  10^, 
the  Small  Debts  Act  is  iu  future  to  be  ad- 
ministered by  tlie  Commissioners  of  the 
Insolvent  Court,  and  the  judges  of  the 
several  County  Courts  throughout  the 
kingdom,  it  is  desirable  that  our  readers 
should  be  in  possession  of  the  learned 
Vice-Chancellor's  views  upon  a  questioi> 
admitted  to  be  one  of  some  difficulty. 

Tlie  1st  section  of  the  Small  Debts  Act 
provides,  that  if  any  person  is  indebted  in 
a  sum  under  201.,  besides  costs  of  suiti  by 
force  of  any  judgment,  the  creditor  may 
obtain  a  summons  from  any  Commissioner 
of  Bankruptcy  for  the  district  in  which  the 
debtor  lives,*  and  the  debtor  appearing  be- 
fore the  commissioner  shall  lie  exjtmined, 
&c. ;  and  it  shall  be  lawful  for  the  commis- 
sioner to  make  an  order  on  tbe  debtor  for 
^he  payment  of  his  debt  by  instalments  or 
otherwise,  and  if  he  shall  not  pay  the  same 
at  such  time  as  the  commissioner  shall 
order,  the  commissioner  may  order  the 
debtor  to  be  committed  to  gaol' for  any 
term  not  exceeding  40  days.  In  this 
section,  it  will  be  observed,  that  no  roeij- 
tion  is  made  of  any  costs  other  than  the 
"  costs  of  suit,'*  which  are  the  costs  in- 
curred in  the  action,  and  ascertained  be- 
fore final  judgment  is  signed.     The  3rd 


section,  however^  enacts,  ^  that  anypema 

skaU  h«F© 


•  By  the  act  of  last  session,  (10  &  11  Vict 
c.  102  J  the  jurisdiction  of  the  Courts  of  Bank^ 
ruptcy  under  this  act  is  transferred  to  the  Ift- 
•  solvent  Court,  where  the  debtor  Ikis  resided  for 
six  calendar  nmiths  witbia  any  parish  the 
church  of  which,  is  xnoi .  morst  tnan  30  ™^^« 
from  the  Geoaral  Post  Office,  and  to  the 
County  Courts,  ia  all  cases  where  the.  debtor 
resides  elsewhere,  and  has  resided  for  six  caleu- 
dar  months  next  immediately  preceding  the 
time  of  the  application  iu  the  district  of  the 
County  Oovrt  to  which  the  plaiatiff  shall  ap^y. 
SeetlM  statatf,  ssctioii  6,  34  L.  O.  3U. 


inprtsoned  under  the  aetv  who 
paid^or  satisfied  the  debt  or  demand,  oi^the 
imtalments  thereof -payable,  and  C6ai9  re^ 
maimnff  du9  B^  the  tioie  c^  the  order  of 
imprisonBient  being  made,  and  ail  tmbie-^ 
queni  coets^  shall,  upon  entry  of  paymoDt 
inddrsed  on  the  order  of  imprisenoMnt,  to. 
d^harged.'^    Tbe  proceeding  before  the 
commrasioner^  upon  an  application  for*  an 
ord^ib'r  payment,  was  necessarily  attended 
with  some  expense,  and  when  an  ordte* 
was  made  to  pay  by  instalments,  that  ord^v 
disregard^;  and  a  werrani  ol^  commitmeni 
tssned'andr  exeouted,  the  costs  were  pto* 
pertioaably  increased.  The  question,  there^ 
fore,  arose  in  various  cases,  whether  a  eoof^ 
turaacious  debtor,  committed    to    priaoa 
under-  the  commissioner's  warrant,    was 
bound  to  pay  any,  and  if  aay,  what^  pvopor^ 
tion  of tbosei costs,  under  the  wordeof  the 
drd    section.       The    Bankrupt    CoRDmis* 
sioners,   although'  fVeqoently  appealed-  to 
upon  the  subject,  did  not*  feel  thenaselfM 
called  upon  to  decide  what  was  the  true 
construction  of  the  drd  section,  and  no 
judicial  opinion  appears  to  have  been-  pro^ 
nounced  upon  it,  until  the  case  of  EiepwH 
Skueketrd,  in  re  Archer,^  cane  belope   Str 
J;  L.  Knight  Bruce.     In  that  case*  ft  war* 
rant  was  issued,  and  threatened  to  be  en» 
forced,  unless  a  sum  of  about  71,  was  pswl 
for  costs,  upon  which  the  debtor  (Shuddird) 
paid  the  sum  demanded  under  protest,  to 
avoid  being  sent  to  gaol,  and  appliied  f6if 
redress  to  the  Court  of  Review.    It  does 
not  appear  from  the  report,  that  any  ques- 
tion arose  as  to  his  Honour's  jurisdictbii'to 
determine  a  matter  arising  under  theSmall 
Debts  Act,  and  both  parties  agreed  to  treat 
the  matter  as  an  application  to  tax  the 
costs  claimed  by  Mr.  Archer,  the  solieilOB 
of  the  judgment  creditor.     The-  prnctple 
upon  which  the  bill  shbuld  be  taxed,  with 
reference  to    the   language   of  thie^  3rd 
section,  vras  discussed,  however,  and  the 
Vice-Chancellor    (after    consulting    Mt« 
Commissioner  Fane)  expressed  his  opinion 
that  the  words  "  costs  remaining  due  al 
the  time  of  the  order  of  imprisonneet 
being  made,'*  meant  the  costs  mentioned  in 
the  commissioner's  order  for  payment^  and 
which  were  incurred  before  the  application 
for  such  order ;  and  that  the  words,  **bH 
subsequent  costs,'*    meant,  dte  costs<  iti» 
curred  by  reason  of  the  debtor's  default  m^ 
payment  pursuant  to  the  order  node  by 
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Sv^perior  (kmrt$  '-^Bolit.^V.  C.  Knight  Bruee. 


Kenyon  thought  it  necessary  to  strikeout  from 

tlM  w)  the  name  of  the  plaiiitiff  whose  evidence 

wm  retpanA,  and  he  innst   therefore   have 

teuKfat  that  the  evidence  conld  net  he  i«eeiT«d 

whiht  B9th  plaiAtiff  was  a  party  to  the  record. 

Htoltfrdship  then  reoiatkea,  that  ^  ]>riBCiple 

W9m  not  merdy  founded  upon  a  decimon  of 

Lord  Tlrarloiir  and  Lord  Kenyon,  hnt  was  esta- 

UUhed  hy  a  long  coarse  of  practice.  He  could 

not  depart  firom  the  practice  of  the  court  which 

had  Iwen  estahlished  for  sixty  years,  and  he 

illuBul  this  notion  with  costs,  because  there 

was  a  decided  case  against  it,  and  be^Mse  he 

thffii^t  it  was  contrary  to  the  practice  of  the 

eentt. 


^inUi  Cowrt. 
(HUty  T.  Cl^.  Dec.  1, 1346,  and  Ang.d,  1647 

COSTS. 
Wiere  a  gmt  wag  prolonged  for  the  sake  of 
the  costs,  after  the  question  in  dispute  be- 
twem  the  parties  had  in  (ffect  been  decided, 
the  court  refused  to  give  costs  on  either 
side, 

T^ia  suit  was  instituted  for  the  porpose  of 
cAtunaaqr  payment  of  the  amount  due  upon  a 
paticy  of  TDSuiunce  effected  in  the  Protector  In- 
aaanoe  Office,  on  the  life  of  the  plaintiff's 
bnther,  and  which  had  been  assigned  to  the 
piamtiff  by  way  of  security.  The  policy  was 
vibctodin  July,  1S36,and  in  February,  1842, 
die  pbantiff -gave  notice  to  the  office  of  its  being 
deposited  with  bim,  and  shortly  afterwards  the 
nKignment  was  made,  by  which  it  was  declared 
that  die  receipt  of  the  jilaintiff  should  be  a  foil 
'discharga  for  any  monies  that  might  become 
payable  in  respect  of  the  policy,  and  that  it 
should  not  be  necessary  for  the  office  to  hare 
Ihe  concurrence  of  any  other  party  for  any 
payments  that  might  be  made  by  the  directors 
on  acooo&t  of  it.  In  May,  1843,  the  brodier 
idied,  having  left  a  will  and  appointed  an 
eneeator,  and  in  about  a  month  afterwards  the 
phaatiff applied  for  payment  of  the  aaK>u&t  due 
Ml  the  policy,  and  at  the  same  time  furnished 
the  office  with  a  copy  of  the  assignment. 
Seecral  letters  then  passed  between  the  solici- 
fofa  for  the  plaintiff  and  the  office,  and  nlti- 
mately  the  ofBce  refused  to  satisfv  the  claim 
wishobt  having  a  discbarge  from  the  executor, 
wbepeupon  the  present  aait  was  instituted.  At 
int  the  executor  was  not  made  a  party,  but  he 
^aas  afterwards  brought  before  the  court  by 
sopplemetttal  billy  and  tiie  objection  made  by 
the  office  being  thus  removed,  theonly  question 
was,  upon  whom  the  costs  of  the  suit  should 

tan. 

Mr.  Kiadersiey  and  Mr.  Heaihjield,  for  *  the 
plaintiff,  insisted,  that  as  a  full  copy  of  the  as-i 
signment  was  furnished  to  the  office,  and  thai 
oontanied  an  absolute  discharge  for  any  pay-i 
aaent  they  might  make  in  respect  of  the  policy, 
these  was  no  pretence  for  their  roquiring  tiie 
^iBeurrence  t>f  the  executor. 

Mr.  Shnier  and  Mr.  Stevens,  contri^  ^n^gsd, 
thatdBB  the  pohcy  was  amen  ohose  inaction,  it 


was  not  assignable,  and  that  the  office  would 
not  have  be^  safe  hi  oomplyhig  with  the  plain- 
tiff's reqaest.  The  question,  as  regarded  the 
oosts,  was,  who  was  right  and  who  wrong  at 
the  filing  of  the  bill  ?  {Bushman  v.  Morgan,  5 
'Smb.  835,)  and  that  question  was  answered  in 
fovonr  of  the  defendants  J>y  the  fact  of  the 
plaintiff  hating  subsequently  made  the  exectitor 
a  Pjuty  to  the  mAt, 

The  Mmter  qfthe  Rolls  said,  the  only  ques^ 
tion  was  as  to  the  costs  of  the  eint.  His  iord^ 
ship  then  stated  the  facts  of  tho  case  and  con- 
tinued-.-^The  kilters  were  not  quite  such  as 
might  have  been  expected  on  the  part  of  the 
office ;  there  was  some  reserve ;  but  in  the  end 
they  only  required  a  concurrent  discharge  from 
the  executor.  On  the  part  of  the  plaintiff  it 
was  said,  that  according  to  the  construction  of 
this  deed,  in  which  assignment,  and  truBt,  and 
mortgage  were  combined,  the  concurrence  of 
the  executor  was  unnecessary,  and  the  suit  was 
instituted  on  this  foundation.  It  was  clear, 
however,  the  bill  was  filed  in  error,  for  the 
original  claim  was  given  up,  and  a  supple- 
mental bill  was  filea  making  the  executor  a 
paitjr.  Then  it  was  said,  the  plaintiff  refused 
to  give  an  indemnity  on  the  ground  of  its  bind* 
ing  up  the  assets ;  but  there  could  be  no  such 
binding  up  if  there  were  no  risk.  .His  lordship 
added,  he  thought  the  suit  might  have  been 
avoided,  but  he  would  look  through  the  plead- 
ings and  e\ddence  before  deciding  the  question 
of  costs. 

August  2nd.  Lord  Langdale,  after  recapitu- 
lating the  facts  of  the  case,  said,  that  when  the 
supplemental  bill  was  filed  to  bring  the  execu- 
tor Defore  the  court,  the  question  between  the 
parties  was  really  at  and  end.  The  subseouent 
continuance  of  the  suit  was  only  for  the  sane  of 
victory  and  for  costs.  He  had  defeiTed  judg- 
ment for  a  long  time,  in  the  hope  that  the 
parties  would  come  to  some  arrangement,  but 
as  they  had  not  done  so,  he  should  order  pay- 
ment of  what  was  due  on  the  policy,  and  give 
no  costs  on  either  side. 


^ift'CJatutllDr  IStnfjrtt  BSracc. 

Parker  v.  Constable,  Same  v.  Sturc/ts.   July  15, 
1847. 

SUPPJ-EMBNTAL    BILL.  —  INSOLVENT. — 
ASSIOKBB. 

Where  a  supplemental  bill  had  been  fled 
against  the  general  assignee  ff  insolvent 
debtors,  and  a  creditor's  assignee  was  flp- 
pomted  only  ten  days  before  the  hearing  of 
the  original  cause,  and  two  years  after  the 
appointment  of  the  general  assignee,  and 
both  causes  were  set  down  for  hearing, 
Held,  that  a  supplemental  bill  against  the 
crediiar's  assignee  was  iteeessery,  . 

'These  causes  coming  on  to  be  heard,  the  de- 
fendant, Mr.  Sturgis,  the  general  assignee,  did 
not  appear.  The  counsel  for  the  defendant. 
Constable,  objected,  that  on  the  ITth  of  June, 
18-17,  her  soficitor,  Mr.  Kirk,  had  been  ap- 
pointed her  assignee,  in  the  place  of  Mr. 
Sturgis. 
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Mr.  Swamton  and  Mr.  Steere,  for  the  plain- 
tiff,  stated,  that^the  defemlant.  Constable,  be- 
came insolvent  on  the  19th  of  April,  1845 ; 
that  she  had  been  continued  a  defendant  ever 
since,  being  the  executrix  of  the  testator ;  and 
that  Mr.  Kirk  was  then,  and  had  acted 
throughout,  as  her  solicitor;  that  witnesses 
had  been  examined,  and  that  the  causes  were 
set  down  to  be  heard  on  the  2  Ist  of  May,  1847,' 
publication  haying  passed  in  all  the  causes  on 
the  19th  of  June.  1847.  The  defendant's 
counsel  produced  the  appointment,  on  parch- 
ment, of  Mr.  Kirk  as  assignee,  in  the  place  of 
Mr.  Sturgis. 

Mr.  Bussell  and  Mr.  Taylor,  for  the  defend- 
ant, the  insolvent  debtor,  in  answer  to  an  ap- 
plication by  the  plaintiff's  counsel  and  the  in- 
Suiry  of  the  court,  declined  to  appear  for  Mr. 
:u-k,  without  a  supplemental  bill  being  filed 
against  him. 

Sir  J.  L.  Knight  Bruce,  V.  C,  said,  he 
considered  that  appointments  of  this  kind  were 
exceptions  to  the  ordinary  rule.  The  legal 
estate  must  be  considered  as  having  passed  to 
Mr.  Kirk,  and,  in  his  opinion,  a  supplemental 
bill  was  necessary.  The  costs  of  the  day  must 
stand  over. 


(Before  the  Four  Judges.) 

In  re  Macey.     Wood  v.  Lord  Portarlington. 
Nov.  2,  1847. 

STRIKING  ATTORNBY  OFF  THE  ROLL, 

Having  reported  the  judgment  of  the  court 
by  which  Mr.  Macev  was  ordered  to  be  struck 
off  the  Roll  in  Trinity  Term  last,**  it  is  but  an 
act  of  justice  to  state  the  grounds  of  the  appli- 
cation on  his  part  to  review  the  decision,  al- 
though the  court  has  not  yet  determined  the 
question. 

Sur  Fitzrov  Kelly  said,  that  Macev  was  attor- 
ney for  the  defendant  in  the  case  of  "  Wood  v. 
the  Earl  of  Portarlington,'"  an  action  for  the 
recovery  of  the  amount  of  two  acceptances  by 
the  late  earl,  given  some  years  ago  to  the  plain- 
tiff. It  was  allied  that  Mr.  Macey,  while 
breakfasting  at  Brighton  with  one  Wallis,  m 
the  presence  of  the  attorney  for  Wood,  just 
before  the  cause  came  on  for  trial  at  Lewes, 
put  into  Wallis's  hand  a  written  paper,  con- 
taining a  suggestion  that  he«  Wallis,  had 
heard  the  plaintiff  admit  that  the  conside- 
ration for  the  bills  was  a  gambling  trans- 
action; and  that  at  the  bottom  the  sum  of  5/. 
was  mentioned,  so  as  to  imply  that  that  amount 
of  money  would  be  given  for  evidence  to  the 


*  Publication  was  enlarged  several  times  by 
the  Master,  and  ultimately  he  made  it  a  condi- 
tion that  the  plaintiffs  should  be  at  liberty 
to  set  down  the  cause  notwithstanding.  In 
consequence  of  the  rapidity  with  which  the 
business  of  the  court  was  transacted,  the  cause 
came  into  the  paper  before  the  depositions 
could  be  obtained. 
•    **  Set  34  L.  O.  328. 


effect  indicated:  whereas,  in  point  of  het, 
Wallis  knew  nothing  of  any  such  admission* 
and  had  never  led  Mr.  Macey  or  any  other 
person  to  suppose  that  he  could  proveany 
such  admission.  At  the  time  that  the  matter 
came  before  the  court,  Mr.  Macey  could  not 
recall  to  his  mind  the  quarter  from  whence  he 
derived  the  information  upon  which  he  had 
acted,  and  was,  therefore,  silent  on  that  point 
in  the  affidavit  put  in  in  exculpation;  and  con- 
siderable stress  was  laid  by  Lord  Denman 
upon  that  silence. 

Since  that  period  Mr.  Macey  had  been  ena- 
bled to  place  the  matter  in  a  very  different 
point  of  view.  Mr.  Pyne,  for  many  years  of 
the  firm  of  Pyne  and  Richards,  who  had  been 
dangerously  ill,  but  having  recovered,  had  now 
come  forward  and  deposed  to  facts  to  the  ef- 
fect following : — ^That  ^pc  and  Richards  were 
solicitors  to  the  late  Earl  of  Portarlington ; 
that  the  noble  earl  wished  him  (Mr.  Pyne)  to 
undertake  the  case  relative  to  these  bills, 
stating  that  Wood  was  the  proprietor  or  keeper 
of  a  gaming*  house  in  St.  James's ;  but  as  per- 
sonal exertion  was  necessary,  and  Mr.  I^me 
having  been  threatened  with  paralysis,  he  re- 
commended the  noble  earl  to  employ  Mr. 
Macey;  that  Wallis,  at  the  time  spoken  of, 
was  managing  common-law  clerk  to  ryne  and 
Richards,  and,  as  such,  would  be  necessarily 
cognisant  of  all  the  business  of  that  kind 
coming  into  the  hands  of  the  firm.  That  the 
noble  earl  told  deponent  at  the  time,  five  or  six 
years  ago,  that  the  consideration  for  the  bills 
was  a  gambling  transaction;  and  that  the 
plaintiff  himself  had  made  an  admission,  in 
Pyne  and  Richards's  ofiSce,  to  the  same  effect, 
in  the  presence  of  Wallis.  These  facts  had 
been  communicated  to  Mr.  Macey  by  Mr. 
Pyne,  and,  of  course,  had  made  a  due  impres- 
sion, except  that  Mr.  Macey  did  not,  when 
taken  at  a  nonplus,  recollect  their  source. 

The  court  would  therefore  perceive  that 
however  open  that  gentieman  might  be  to  the 
imputation  of  forgetfulness,  or  even  negligence^ 
he  had  done  no  wrong  in  making  the  proposal 
to  Wallis,  inasmuch  as  he  had  reason  to  think 
that  that  person  could  help  his  cUent  to  an  ef- 
fective defence  to  the  action.  In  addition  to 
the  affidavits  to  these  facts  he  also  had  others 
from  nersons  of  great  respectability,  setting 
forth  that  the  deponents  had  known  Mr.  Macey 
for  a  number  of  years,  and  that  he  had  always 
borne  a  high  character  for  integrity,  &c.  As 
to  the  memorandum  of  the  5/.  at  the  bottom  of 
the  paper,  Mr.  Macey  deposed  that  he  did  not 
know  why  it  had  been  put  there,  or  what  it 
meant. 

Lord    Denman. — ^The    memorandum    was. 

Query.  5/."  Have  you  anything  on  this 
point? 

Sir  F.  ^e%.— >Onlv  that  Macey  swears  he 
never  intended  to  make  any  offer  of  money  for 
improper  swearing.  Under  all  these  circom- 
stances  I  trust  your  lordships  will  see  reason 
to  re-consider  this  painful  case.  Mr.  Pyne  is 
quite  ready  to  be  examined  in  any  way  the 
Vcoort  ma    think  proper,  and  so  are  the  other 
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p«rti88.  It  is  quite  right  that  the  profession 
should  be  guarded  from  dishonour,  but  that 
task  maj  be  safely  left  to  the  Incorporated 
Law  Society.  Certainly  Mr.  Macey  has  shown 
yery  strong  reasons  why  he  ought  to  be  re- 
heiRBd  from  the  terrible  consequences  of  the 
court's  decision. 

Lord  Denmau, — The  court  think  that  it  is 
not  adrisable  to  make  any  remarks  on  the  case 
at  this  moment,  though  many  suggest  them- 
sdyes  to  the  mind.  It  will  oe  proper  to  look 
at  the  affidayits  before  coming  to  a  determt- 


D#w  y.  Harris.    M.  T.  1847. 

AGSXSlfKNT.— TIMB. — APPOINTMENT  OF 
RBFSREB. 

An  agreement  to  tqfpoint  referees  on  a  day 
certain  includes  in  it  the  notification  of 
that  appointment  by  each  party  to  the^ 
other.  When  thertfore  the  appointment 
was  made  by  one  party  on  the  stipulated 
day,  but  no  notification  was  given  of  it  to 
the  other  party  till  the  next  day :  Held, 
that  the  agreement  had  not  been  compUed 
wUh, 

This  was  an  action  on  an  agreement  for  the 
sale  of  a  cropping  of  grass.  The  yalue  of  the 
cropping  was  to  be  ascertained  by  referees  and 
iimpires.  The  agreement  stated  that  the  plain* 
tiff  and  defendant  seyeraUy  undertook  to  no- 
minate and  appoint  a  referee  on  the  31st  of 
May,  and  that  the  referees  were  to  choose  an 
umpire  between  that  day  and  the  3rd  of  June, 
on  which  latter  day  they  were  to  proceed  to  a 
valuation.  The  cause  was  tried  at  the  last 
assizes  at  Warwick  before  Lord  Denman,when 
one  of  the  issues  being  whether  the  plaintiff 
had  nominated  and  appointed  a  referee  within 
the  meaning  of  the  agreement,  it  was  proyed 
that  the  plamtiff  had  made  the  nomination  on 
the  Slat  of  May,  but  that  it  was  not  commu- 
nicated to  the  defendant  till  the  1st  of  June. 
Upon  this  proof  being  giyen,  Lord  Denman 
told  the  jury  that  in  his  opinion  nominating 
and  appointing  a  referee  witnin  the  meaning  of 
this  agreement  included  the  giying  notice  of 
such  nomination,  and  that  consequently  the 
plaintiff  had  not  compUed  with  the  terms  of 
the  agreement,  and  on  this  issue  the  yerdict 
mpst  be  for  the  defendant.  The  jury  accord- 
ingly found  a  yerdict  for  the  defendant  on  the 
issue  in  question. 

Mr.  fVkUekurst  now  moyed  for  a  rule  to 
show  cause  why  the  finding  should  not  be  en- 
tered for  the  plaintiff,  notwithstanding  the  yer- 
&t.  He  contended  that  upon  this  point  there 
had  been  a  misdirection  of  the  jury.  The 
plaintiff  had  the  whole  of  the  3l8t  of  May 
within  which  to  nominate  the  referees,  and  he 
could  not  \fe  rec^uired  to  do  anything  besides 
making  the  nommation  on  that  day,  for  if  so 
he  would  then  be  depriyed  of  a  part  of  the  day 
which  otherwise  ought  to  be  enturely  at  his  dis- 
posal for  the  purpose  of  making  the  appoint- 
ment. 
Mr.  Justice    Coleridger^ThQ   direction  of 


Lord  Denman  appears  to  me  to  haye  been 
quite  correct.  It  is  assumed  that  the  plaintiff 
had  the  whole  of  the  31st  of  May  within  which 
to  appoint  a  referee,  and  that  do  part  of  that 
day  could  be  required  to  be  employed  by  him 
for  any  other  purpose.  But  in  my  opinion  he 
had  the  whole  of  that  day  to  appoint  the  referee 
in  a  complete  manner,  and  tne  appointment 
was  not  complete  without  being  notified  to  the 
other  party.  Suppose  both  parties  had  chosen 
the  same  referee,  opportumty  ought  to  haye 
been  giyen  for  a  change  of  choice ;  or  suppose 
there  had  been  just  and  well-founded  objec- 
tions to  the  referee  chosen  by  either  party, 
surely  the  other  party  ou^ht  to  haye  had  the 
opportunity  to  object  to  bun.  No  such  oppor- 
tunity was  giyen  him.  The  appointment  was 
therefore  incompletely  made,  and  the  direction 
was  right,  and  tne  finding  cannot  be  disturbed. 
The  other  judges  concurred. 

Rule  refused. 

The  Queen  y.  The  Inhabitants  of  Hartpury. 
Trinity  Term,  1847. 

PBACTICB. — 8BB8IONB.— SPECIAL  CA8B. 

Where  a  writ  of  certiorari  has  been  granted 
to  bring  iip  an  original  order  of  removal, 
and  also  a  special  case  from  the  Court  of 
Quarter  Sessions,  the  court  will  not  permit 
any  other  objections  to  be  taken  than  those 
reserved  by  the  special  case,  although  it  was 
mentioned  to  the  court  when  the  writ  was 
moved  for,  that  it  was  intended  to  make 
such  other  objections  to  the  order,  and  al^ 
though  the  rule  i^Km  which  the  argument 
took  place  was  to  show  cause  why  the  origin 
nal  order,  as  well  as  the  order  cf  sessions, 
should  not  be  quashed,  the  points  reserved 
by  the  special  case  not  applying  to  the  ort- 
ginal  order  at  all. 

On  appeal  against  an  order  of  two  justices 
for  the  remoyal  of  a  pauper  from  the  parish  of 
MonmouA,  in  the  county  of  Monmouth,  to  the 
parish  of  Hartpury,  in  the  county  of  Gloucester, 
the  quarter  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  court  on  a  case. 

Mr.  Qreaves,  in  the  following  Term,  moyed 
for  a  writ  of  certiorari  to  bring  up  the  original 
order  of  justices,  and  also  the  special  case,  and 
mentioned  to  the  court,  as  was  done  in  Begina 
y.  Heyop,^  certain  objections  which  appeared 
on  the  tace  of  the  original  order  of  remoyal, 
but  which  were  not  resenred  by  the  case.  The 
order  and  the  case  haying  been  Drought  up  in 
Trinity  Term  foUowing,  he  obtained  a  rule 
callmg  upon  the  prosecutor  to  show  cause  why 
the  origmal  order,  and  also  the  order  of 
sessions,  should  not  be  quashed. 
4 1  Mr.  Keating  and  Mr.  Smythies  now  showed 
cause.  The  applicants  are  not  entitled  to  be 
heard  on  any  points  which  are  not  resenred  by 
the  special  case.  The  rule  is  in  the  usual  form. 
[Lord  Demnan,  C.  J.     It  giyes  notice  of  an 


*"  31  L.  O.  677,  and  3  New  Sessions  Cases 
270. 
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objection  to  tbe  original  order ;  the  point  re- 
ierved  by  the  case  does  not  ^spMr  to  any  ob- 
jedaon  to  the  original  order.]  The  ol^ic^n 
to  Hie  order  was  Mtf  diseuased  before  tbe 
seselona,  but  they  dechned  gnmting  sny  case 
&n%  and  only  reserved  a  point  on  Ae  suffi- 
dittM^  of  the  examinations  and  gtoonds  of 

"Mr.  iSremee,  contrL  Hieproper  course' has 
here  been  adopted.  Hie  o'bjectkm  to  the  order 
was*  mentioned  to  the  court  when  the  writ  of 
eeitiorari  was  mored  for.  Tht  Master  certified 
tSiat  the  motion  -was  ooxMct,  and  tiie  writ  was 
granted  in  open  court.  An  objection  arising 
on  tbe  face  of  the  order  need  not  be  reserved 
by  a  special  case.  It  is  only  necessary' for  ^e 
sessions  to  reserve  objections  vtrbich  do  not 
^pear  on  tbe  face  of  the  order.  This  case  is 
ffiStinguishable  from  Regiitay.  St.  June's, 
Westminster,^  because  titere  no  mention  was 
made  of  the  other  points  at  the  time  of  moving 
for  the  certiorari,  but  the  rule  was  for  quash- 
ing the  order  on  a  ground  in  addition  to,  and 
independent  of,  the  grounds  reserred  in  the 
case. 

Lord  Denman,  C.  J.  We  must  treat  this 
case  on  general  principles.  When  the  sessions 
have  decided  a  point,  and  gninted  a  ease,  the 
writ  of  certiorari  issues  ibr  iftie  sole  purpose  of 
bringing  the  case  up,  that  we  may  decide  the 
mestion  which  is  asked  by  the  sessions,  and 
»at  cur  answer  may  assist  them  in  giving  their 
iieeision.  It  is  quite  inconsistent  with  aU  prin- 
ciple tiiat  we  should  enter  into  any  o^er  ques- 
Ikm  than  Ibe  one  reserved  by  the  case.  If 
otherwise,  all  the  proceedings  would  be  unra- 
▼eUedy  and  long  arguments  founded  upon  them, 
by  •which  the  time  of  the  court  woold  be  en 
tvely  taken  up,  and  the  channds  of  justice  ob- 
Mrocted.  I  think  when  a  certiorari  has  issued 
to  remove  a  case,  that  the  points  reserved  by 
the  case  alone  are  before  us;  and  that  thougn 
the  original  order  is  mf  ntiooed  in  this  rule,  yet 
as  no  point  upon  it  is  reserved  by  the  special 
case,  we  ought  not  to  permit  any  objection  to 
be  now  taken  to  it;  and  that  the  ruie  has  been 
improperly  drawn  up,  and  ought  only  to  have 
been  granted  on  tbe  points  ceserved  by  the 
ease.  This  practice  must  be  put  «n  end  to, 
and  we  will  adhwe  to  the  rule  laid  down  by 
Lord  Ellenborottgh,  C.  J.,in  Bmv.  GwUd/ord.^ 
Patieson,  J.  I  am  of  the  same  ofinion. 
There  has  been  some  doubt  as  to  the  practice 
on  this  point.  When  a  case  has  been  reserved, 
it  is  not  competent  to  go  into  any  other  points 
than  those  mentioned  in  t^  case :  but  it  is 
said  to  be  competent  to  take  objections  mstng 
on  the  face  of  the  original  order.  I  think  that 
this  practice,  which  has  only  pre^raikd  for  a 

short  time,  is  bad,  and  ought  to  be  putan«nd 
to.  We  will  only  consider  the  posats  reserved 
by  the  case  for  this  reason, — ^that  if  tlus  point 
had  been  relied  upon  at  the  sessions,  s»  it 
ai^t  have  been  under  one  of  the  gfnauids  ^oi 


appeal,  the  court  of  quarter  sessions  might 
have  rsftMBd  to  ganit  laoase  on  the  facts,  amissB 
liieohJectioMtolheixRm  of  this  onier  ware 


^  33  L. 
517. 


O.  305,  and  2  New  Sessions  Cases, 
«  2  Ghitty  1L  284. 


Wi^kluummuiiJSrk,  i^xoncurred. 

.  Jodf^oMMt  acconliiigly. 

^uttxei  iSsxu^  9cacttca  Coirtt* 

(Befaie  Mr.  Joslaee  Patleaon.) 

.Ba^Mffeiknias.    MictaMfeBaaa  Tcnn.    Nov.  2, 

1^47. 

ATTOni^BY.^WBiraWAL'OV  CaRTlTICAT*. 
An  attorney  took  out  a  certificate  to  practise 
for  the  first  year  after'  his  admission:  he 
afterwirds  neglected  to  do  so  fir  about  ten 
years,  during  a  areatpart  of  which  time  he 
acted  as  managmg  ^cierk  in  an  attorney's 
office:  he  then  gaee  the  proper  notices  for 
the  renewal  of  Ms  certificate,  under  the 
rule  of  Easter  Term,  1846,  on  the  last 
day  ef  the  present  Term,  cm  application  &e- 
mgncnmade  under  special  circumstances 
for  Urn  to  he  permitted  to  take  out  his  cer^ 
tificate  at  onee. 

Held,  thut  the  court  had  no  power  to  inter' 
fere  and  enable  him  to  do  so,  but  that  he 
must  wait  until  the  last  day  of  Term  to 
make  Ms  application. 

Unthemk  moved  that  Mr.  Barnes,  an  attor«> 
ney  of  this  court,  be  at  liberty  forthwith  ta 
takejout  a  stamped  certificate  to  enable  him  to 
practise  without  waiting  until  the  last  day  of 
die  present  Term.  Ite  application  waa  made 
on  affidavits  wMch  stated  that  Mr.  Barnes  had 
been  admitted  an  attorney  about  deven*5j^at8 
since,  and  had  then  taken  out  a  stamped  «8tti- 
ficate  for  a«e  year ;  sinoe  that  time  he  had  not 
taken  out  any  certificate,  but  bad  for  a  gtaat 
part  of  tile  last  ten  years  been  engaged  as  a 
naanaginfr  ckrkin  an  attorney's  ofEce :  lie  was 
BOW  annaus  to  be  allowed  to  renew  his  certifi- 
cate, having  the  o^er  of  a  business  at  Stocks 
port.  He  had  given  his  notices,  and  they  ware 
all  regular,  for  an  application  to  the  court  on 
tiie  last  day  of  the  present  Term,  pursuant  to 
the  rule  of  Eaatcr  Term,  1046 ;  and  the  preacnt 
application  was  one  maiie  to  the  court  andar 
the  peeaiiar  dreumstanoas  of  the  case,  wliich 
were  that  tile  business  which  Mr.  Barnes  mtaa 
anxioas  to  take  was  liiat  of  a  solicitor  very  t»- 
centiy  deceased,  and  therefore  it  was  of  mat 
impoitance  that  Mr.  Barnes  should  becnafakd 
to  enter  upon  it  at  once.  Under  these  ctreona- 
stances  it  was  submitted  that  tile  court  in  its 
discretisii  would  dispenae  with  the  appKoaol^ 
waiting  until  the  last  day  of  Term  until  hie 
notices  Ind  expired,  bat  xranld  give  him  per- 
mission to  take  out  his  certifioate  at  onca. 

PaMssea,  J. .-^Have  1  any  autirarity  to  do 
diis? 

Unthank.^l  hare  not  been  able  to  find  any 
direct  aathotity.  in  point»  but  the  rule^-Re^. 
€len.  U.  T.  a  W.  4>  which  Tequires  tAiesMtiaaa 
to  ba  given  "^tiirse  days  at  ieast  beteetbe 
ennnancementofthe-lenn,"  by  persons las^ 
ing  to  be  admitted  under  that  call,  has  tam 
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place  of  akMdoicwn  dewilhv^Mv'Hit;. W./  and 

il^;,  that  tbe  deacription  was  insufficient 
and  could  not  be  aided  by  a  reference  tothe 
list  of  voters,  so  as  to  show  ttiat  the  pl&ce  call- 
ed "  The  Oaks**  was  in  the  pariah  of  St.  W.; 
and  that  the  objection  was  not  reiapved  by  the 
finding  of  the  revising  barrister  that  the  p)ace 
Teferrnl  to  was  in  fact  in  the  pariah  of  St.  W. 
IFooae<f,app.,Darw,re8p.  cC.JBaiS^,  See 
6  8c  7  Vict.  c.  18,  a.  7- 

IfOViCS  or  APPKAA^ 

1.  Postponing  the  hearing, — ^The  court  wHl 
90t  postpone  tibe  hearing  of  an  appeal,  in  order 
to  aiSbra  time  to  give  tihe  necessary  notice, 
upon  a  suggestion  toat  the  difficulty  has  arisen 
firotn  the  circumstance  of  their  having  appoint- 
ed an  unusually  early  day  for  the  haurmg'of 
appeals ;  there  having  been  arajde  time  to  give 
the  notice  between  the  day  appointed  and  the 
day  on  which  the  decision  of  the  revisini^  bar 
rister  was  pronounced,  illfey,  app.,  H4U,  reap., 
4  C.  B.  38.    See  6  &  r  Vict.  c.  18,  s.  02. 

2.  Constructive  appeanmee, — An  application 
by  the  respondent  for  leave  to  dddver  paper 
books  after  tiie  proper  time,  does  not  dispetlse 
with  the  notice  required  to  be  served  upon 
him  by  the  6  &  7  Vict,  c.  18,  s.  62.  Grotw, 
app.,  BontemSy  reap.    4  C.  B.  70* 

3.  Signature  of  appellant. — ^The  ootlce  of  the 
appellant's  intention  to  prosecute  his  appeal 
under  the  6  &  7  Vict.  c.  18,  s«  62,  mnat  be 
signed  by  the  appellant  himssffj.  tbs  signature 
of  an  agent  will  not  suffice. 

Where  an  appeal  was  teodefed  witMn  the 
first  four  days  of  the  term,  with  a  notice  im- 
perfectly signed,  the  ooiHt  refoaed  to  aUow 
the  appeal  to  be  entered  (the  defeet  being 
cured)  on  the  5th  day.  Pethsrhridge,  app.. 
Ash,  rcsp.,  4  C.  B.  74 ;  see  6  &  7  Vict,  c  18, 
a.  62. 

4.  Postponement  of  A«aru^«— Where  it  ap- 
peared that  ten  clear  days'  notiea  of  appeal  had 
not  been  given  to  the  respondent  before  the 
first  day  appointed  by  the  court,  for  the  hear- 
ing of  the  appeals,  the  notice,  however^  having 
been  served  within  the  foor  first  days  of  the 
term,  the  court  refused  eithit  to  hear  th^  ap- 
peal, or  to  postpone  the  faeafimg  under  the  dis- 
cretionary power  given  by  the  62nd  see  off'  the 
6  &  7  Vict.  c.  18,  sufficient  time  fi»r  giving  the 
notice  having  elapsed  since  the  deosion  of  the 
revising  barrister,  S.  C.  4  C.  B.  32.  Norton, 
app..  Me  Town,  Clerk  of  Salisbury,  i^p*  33 
L.  O.  114. 

QUAiaflCULTIONk 

House  and  shop  noiwOkin  one  eurtUage. — 
Appurtenances. — A.  occupied -a  shop,  which, 
ti^^her  with  a  house  and  other  premises,  also 
occupied  by  him»  constituted  a  sufficient  quali- 
fication in  point  of  value*  but  neither  being  suf- 
fident  alone.  The  shop  was  sapanted  horn 
the  rest  of  the  premises  by  a  yard^  in  the  ex- 
clusive occupation  of  A.,  but  theierwas  no  com- 
plete curtilage  or  fence  surrounding  the  whole, 
the  yard  being  approached  by  a  passage  at  the 
side  of  the  shop,  open-to  the  street,  which  was 


also  the  property  of  Asp  bst  used  by  the  tenant 
of  the  aajoining  house,  in  ooiunon  witbhim : 
•--Held,  thai  the  thop  couldnot  be  joined  with 
the  other  premises,  so  as  to  constitute  onei  iiifv 
tire  qualincatimi.  undor  &e  atatute  2  W^  4»  c. 
45,  s.  97.  PosoeUf  apg^f  Prise,  reap.,  4  C  B. 
aos ;  aae  2  W.  4,  O;  45,  a.  27. 

SBNTiCBA&OK. 

Ssisim^in.kmv^^''Aetmai  poMMfHNik<— The  aa^i 
a^nee  of  a<  ranttehaiigavia  Jiot  antitiied  to  be  rev 
gistered,  unkaa  ha  hwi  been  in  th»  actoal  re- 
ceipt of  it  for  six  months  before  ^a  laat  du^of 
July.  Hay  den,  app.,  TWrto^i^resp.,  4  C«S..  t. 
See2  W.4|C.45,  s.  26,. 

SCOT  AWD  LOT. 

Reserved  mto.— >A  party  entitled,  before 
the  passing  of  the  2  Wm.  4,  c  .45,  to  vote  as 
an  inhabitant  houaeholder  paying  scot  and  loi^ 
does  not>  by  the  33rd  section  of  that  act,  lose 
his  qualification  by  having  omitted  for  one 
year  to  pay  his  rates  before  last  day  of  July* 
Nicks,  app..  Field,  reap.,  4  C.  B,  63. 


CHANCERY  CAUSB  LISTS. 

Mkhailmat  Ttrm,  latf  • 
AT  weamxsrsTBB. 

Harlr  Ctanrtller. 


APrSALS. 


Wood 

Foller 
f  Lancaster- 
\Ditto 

Swinnerton 

Sharp 

Fordyce 

Lancashire 

Crockett 
/Ware 
t  Ditto 

Trulock 

{White 
Ditto 
Ditto 
Ditto 
!  Groom 
Ditto 
Ditto 
Ditto 
AUfrey 

!  Wilson 
Ditto 
Ditto 

{Nighdngisla. 
WhittingtoD 
Axe 


WaUa^iehg. 


appeal 

do. 
do. 
do 
do. 


Moiler  1 

Hemiog, 

Taylor, 

Bndges, 

Lanoaahtre^ 

Crockett  do. 

Robey,  appeal. 

BrigM 

Wardroper  i -.^.^^ 

White  hW^- 

Ditto 

StintoQ 

f^:r  ^^^ 

Ditto 

AUfrey,  3  caoses  appeal 

Wilson ) 

Ditto    V  a|^»etl. 

Foster  ) 

Goolham     1  j_ 

Nightingale  J  ^**- 

Andrews         do. 


peai 

!■ 

Up 


ittaatft  of  t(e  «uaif. 

FLiAS  AMD  DttMraaaas. 

Stand  ovSTy  Dean  of  Ely  v.  Gayford,  six  pleas. 
Wenham  v.  Bowman,  dem. 
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ChoMcerff  CmiHlMM. 


CAUSES. 

Short  Um,  Elderton  v.  Lack. 

Part  heard,   Cbarchman  «•  Oapon,  fur.  din.  and 
costs. 
Easter  Term,  Same  v,  Same»  supple. 

To  present  petitim,  Stourton  v.  Jerningham. 

Part  heard,   Attornej-GeDeral   v.  Wright,  fur* 
dirs.  and  costs. 

Same  v.  Same,  supple,  bill. 

First  cause  day  after  Tsrw,  Hooper  v,  Denoon, 

Short  linel  Attomey-General  ,r.  Gilbert. 
(  Same  v.  Birmiogbam  School. 
S.  O.  Short,  Hollowaj  v.  Jacobs, 
To  come  on  I  Leake  v.  King        ) 
foith  the  fur,  I  Same  v.  Snow        \  exons. 
direetiont.    [  Same  v.  Bridger    } 
S,  0,  to  amend,  Williamson  v.  Gordon. 

iGibbins  v.  The  Board  of  Man- 
agement of  the  North 
Eastern  Metropolitan 
Asylum  district  and 
another. 
Dayis'v.  Hotchkiss. 

C  Leake  v.  King     "^ 
<  Same  v.  Snovr       >far.  dirs.  and  costs. 
C  Same  v.  Bridger  3 
Part  heard,  Sanderson  v.  Dobson,  fur.  dirs.  and 
costs. 
Ashwell  V.  Tajlor. 
First  cause  day.  Knight  c.  Knight. 
S.  O.  J  Murray  v.  Scarborough )  ,fur.  dirs.  and 
Short,  \  Same  v.  Grafton  (         costs. 

i  Hemming  v.  Archer   . 
Same  v.  Same.  I  fnr.  dirs. 

Same  v.  Same.  V     and 

Same  v.  Same.  i     costs. 

Raworth  v.  Same.       J 
Master  o.  Marquis  de  Croismare,  fur.  dirs.  and 

Peily  V.  Hall. 


fDibbs ».  Goren }  -      ,.  , 

Samei;.Dibbs    {  <^«>^  <J»"- »°d 


costs. 


NSW  CAUSES. 

Tugwell  V,  Hooper. 
Glover  V.  Rogers. 
Sinderson  9.  Williams. 

!  Greedy  v.  Lavender  J 
Same  v.  Qv^en  i- 

Same  v,  Parrott         j 

I  Knight  V.  Majoribanks  ) 
•<  Same  v.  Same  y 

(Samev.Gibbs.  } 

Hooper  v.  Salmon. 

{Page  V.  Broom 
Same  v.  Page 
Same  v.  Harris 
Same  t.  Edwards       L  exceptions. 
Same  v.  Broom 
Same  v.  Wbitmore 
Same  v.  Markland 
M'Michael  v.  Kipling,  exceptions. 

{nwth'^to^T&^e^i  f«^-;ii"-«>dcosU. 

{Attorney -General  9.  Chorchill. 
Same  v.  Same. 

Boobbyer  v.  Boobbyer. 

First  cause  day,  Philipe  v.  Watkins  pro  confesso. 


Viu^SUnttUot  of  fittgUtOi. 

PLSAS»    DXMVRREBS,     CAUSES,    AVO     FUKTBBR  DI- 
RBCTIOKS. 

Haddan  v.  Smith,  dem. 

Holroyd  v.  Griffiths,  exons.  as  to  pleading. 

Gough  V.  Bult.  dem. 

Joseph  V.  Belcner,  dem. 

Harris  v.  Brunton,  plea. 

{Myers  v,  Macdonald ) 
Ditto  V.  Stratford       3 
Macdonald  v.  Myers,  by  order. 
S.  O.  G.  Wastell  u.  Leslie,  8  oauses,  exons.  and 
far.  dirs. 

(  Attorney-General  v.  Grainger  1 
I  Governoreof  Christ's  Hospital  [  pt.bd. 
(     V.  Grainger  ] 

Webb  V.  Webb. 

iHiies  o.  Moore  ) 

Same  v.  Gleadow       L 
Same  v.  Moore  j 

Steward  v.  Forbes. 

Anningv.  Hurley,  fur.  dirs.  and  costs. 
Rand  «.  M'Mahon,  exons.  2  setts,  and  fur,  dirs. 

iHickson  v.  Mainwaring.    \ 
Same  v.  Smith  | 

Haygard  v.  Anderton,  fur.  dirs.  and  petn. 

Carter  v.  Barnard. 

Strother  v.  Dutton,  exons. 

Walsh  V.  Trevanion,  S  causes. 

Jarvis  v.  Wardale. 

Sewell  V.  Murray,  otherwise  Clarke,  4  causes. 

Smith  V.  East  India  Company. 

Edee  u.  Duke. 

Hodge  V.  Ghorcbward. 

Fetre  v.  Petre. 

M*Nair  v.  Brebner 

Tanner  v.  Tanner. 
S  Hitchcock  V.  Jaqoes,  fur.  dirs. 
I  Ditto  V.  Bart,  cause. 

Cork  V.  Spain, 
r  Brown  ».  Robertson 
\  Ditto  u.  Brown 

{Smith  V. Plummer 
Ditto  u.  Smith. 
Edwards  o.  Barker. 
Bushell  V.  Giles,  2  causes. 
Rackshaw  u.  Meacher. 
Hopkinson  v.  Metaxa,  fur.  dirs.  and  costs. 
Wame  0.  Wratten. 
Chancellor  o.  Morecraft. 
Gallafent  v.  Brown. 
Fanshawe  v.  Walter. 
Clark  V.  Wyburn. 
Simpson  v.  Ramsden. 
WilcockS  V,  Butcher,  exons. 
Swift  V.  Graiebrook,  exons.  and  fur.  dirs. 
Short,  Law  v.  Rendle. 
Pesterre  v.  Willis,  t  causes. 
Stiles  V.  Guy,  exons.  2  sets,  and  fur.  dirs. 
Chambers  v.  Siggers. 
Rice  9.  Gordon,  5  causes. 
Short,  Robert  v.  Snead. 
Attorney-Gen.  9.  Lord  Clifton. 
Vaughan  9.  Rogers,  3  causes. 
Mills  9.  Smith. 
Suter  9.  Seamark. 
Bird  u.  Ford. 
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amd  mukei  no  admi$$um  at  to  t^  tuidme, 
Unoim eompHUmee wUk  the  firovitiong  </ 
tie  $iaMe  54-6  Vtet.  e.  123,  and  amomUs 
to  am  act  of  hankntptey  on  the  part  of  the 
debtor. 

Turn  trader,  John  I^nk,  who  was  descrihed 
as,  of  and  carrying  on  business  at  the  Lord 
Hin  imblic-hoose,  Westboume  Plark,  in  the 
connty  of  Middlesex,  was  served  with  a  sum- 
mons under  the  5  &  6  Vict.  c.  122,  by  William 
Nicholson,  and  William  Nicholson  the  younger, 
who  claimed,  by  thor  particuhurs  of  demand, 
from  the  trader  (Pink)  a  debt  amounting  to 
436/.  I7s.  2d.  Fbk  appeared  by  counsel  be- 
fore Mr.  Commissioner  Shepherd,  at  the  time 
appointed  by  the  summons,  and  sti^  that  he 
had  filed  an  affidavit,  in  the  form  provided  by 
the  Act.  [Schedule  B.  No.  2.]  The  affidavit 
was  as  IbUows . — '*  Thomas  Pink  of,  &c.,  being 
sworn,' &c.,  upon  his  oath  saith,  that  he  verily 
believes  lie  has  a  good  defence  to  56/.  6«.,  part 
of  the  demand  hereinafter  mentioned  of  Wil- 
liam ^cholacr  an  i  William  Nicholson  the 
younger  ^  ^  /C -a  >c  of  the  said  Thomas 
nnk  the  bum  o  40  tlljs.  2(/.,  for  a  debt 
alleged  to  be  due  and  owing  from  the  said 
ThomttFink  to  the  said  William  Nicholson, 
and  William  Nicholson  the  younger,  as  stated 
in  the  affidavit  of  the  said  William  Nicholson 
the  voonger,  filed  in  this  honourable  court, 
and  bearing  date  the  4th  day  of  October,  1847 
Swoni,"  Ac. 

Upon  motion  to  discharge  the  aummons 
with  coats,  the  ouestion  raised  was,  whether 
the  affidavit,  without  more,  was  a  sufficient 
compliance  with  the  statute  to  prevent  an  act 
of  bankruptcy  ? 

Cooke,  on  behalf  of  the  summoning  creditor. 
Under  Uie  12th  section  of  the  Act,  the  trader 
summoned  is  bound  to  state,  "  whether  or  not 
he  admits  the  demand  of  such  creditor  so 
sworn  as  aforesaid,  or  any  and  what  part 
thereof;  and  if  such  trader  shall  admit  such 
demand,  or  any  part  thereof,  to  reduce  such 
admission  into  wnting  in  the  form  specified  in 
the  schedule."  TB.  No.  1.]  The  15th  section 
then  inrovides,  that  if  the  trader  so  summoned 
shall  aisn  an  admission  for  part  only  of  such 
and  shall  not  make  a  deposition  in 


the  form  required,  that  he  believes  he  has  a 
good  defence  to  the  residue,  then,  upon  fulinff 
to  satisfy  the  debt,  the  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  on  the 
fifteenth  day  alter  service  of  such  summons. 
The  statute  contemplated  that  the  trader  debtor 
should  discharge  nimself  from  the  whole  de- 
mand, by  admitting  or  denying  the  whole,  or 
admitting  a  part  and  denying  the  residue,  or 
denying  a  iMut  and  admitting  the  residue. 
Here  the  deotor  swore  to  a  good  defence  as  to 
56/.  6s.,  leaving  the  balance  <^  the  demand 
unanswered.  He  denies  a  part  and  admits 
nothing. 

Sturgeon,  contriL  The  trader  debtor  has 
complied  with  the  re<}uirements  of  the  Act* 
The  12th  section  provides,  that "  it  shall  be 
lawful  for  such  court  to  allow  such  trader 
upon  his  said  appearance  to  make  a  deposition 
upon  oath,  in  writing  under  his  hand,  to  be' 
filed  in  such  court,  in  the  form  specified  in  the 
schedule,  [B,  No.  2.]  that  he  verily  believes 
he  has  a  good  defence  to  the  said  demand,  or 
to  some  and  what  part  thereof."  The  debtor 
has  sworn  to  an  affidavit  precisely  in  the  form 
prescribed,  which  is  already  filed.  According 
to  the  arguments  now  used,  the  trader  should 
sign  an  admission  as  to  part  of  the  debt,  and 
make  an  affidavit  of  a  good  defence  as  to  the 
residue,  using  the  two  forms  specified  in  the 
schedule  B.    This  has  never  been  the  practice. 

Mr.  Commiss.  Shtpherd  observed,  that  if  the 
arguments  of  the  debtor's  counsel  prevailed,  a 
debtor  prepared  to  denv  only  one  smiling  of  a 
large  debt,  might  render  the  Act  inoperative. 
He  could  not  conceive  that  such  an  absurd  re- 
sult was  contemplated.  As  the  practice,  how- 
ever, had  been  referred  to,  he  should  consult 
his  brother  commissioner  who  was  then  sittina. 
The  learned  commissioner  afterwards  stated, 
that  Mr.  Commiss.  Evans  entirely  agreed  witii 
him,  that  the  debtor  had  not  complied  with 
the  Act,  and  he  therefore  refused  to  discharge 
the  sununons. 

At  the  expiration  of  fifteen  davs  from  the 
date  of  the  summons,  a  fiat  issuea  against  the 
trader  Pink,  who  was  adjudicated  a  bankrupt, 
upon  an  act  of  bankruptcy  founded  on  this 
proceeding,  and  was  gaxetted  on  the  22nd 
October. 
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REGISTRATION  OF  VOTERS  ATELBC- 
TION8  FOR  MEMBERS  OF  PARLIA^ 
MBNT. 

[In  commencing  a  New  Series  of  the  Analy- 
tical Digest,  we  select  most  of  the  decisions  from 
the  able  report  oi^  Regittration  Appeals  by 
Messrs.  Manning,  Granger,  and  Scott,  to  which 
we  have  added  some  cases  which  were  first  re- 
ported in  the  Legal  Observer.    The  assembling 


of  the  new  parliament  may  render  these  ad- 
judged points  more  than  usually  interesting.] 

BIRTH   RIGHT. 

Reserved  Rights, — Burgesses  or  freemen  by 
right  of  birth, — ^The  corporation  of  M.  consists 
of  four  classes  of  burgesses  or  freemen,— 1. 
Capital  burgesses,  (in  whom  alone  was  the 
right  of  voting  prior  to  the  passing  of  the 
Reform  Act);  2.  Assistant  burgesses;  3. 
Landholders ;  4,  Free  burgesses  or  commoners. 
Vacancies  in  the  third  dass  are  supplied  from 
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the  fourth,  by  seniority  and  in  .the  other  daases 
reepectively  by  ekction  2  fleftt  that  one  who 
^B  a  member  of  the  fourth.  cla«8|  iy.  right  of 
hktk,  before  the  let  Miarch,  1831,  and  became 
'^'•capital  burgeBa'"by  election,  after  that  day,, 


is  not  disqualified  as  an  elector  by  the  2  W:  4,, 
c;45, 8.  32.  Gak,  Aftx„C»ttW,Re8p.,4  C.B.41. 

BUAOAOB  T»HfUIB>. 

I'VweftoW  inierest-^A,  claimed  to  vot^  in  !»*• 
sps^  of  a  buiigager  tenement  in  an  aseient- 
borough.  The  case  founds  that  brnq^age  tene^ 
mspte  widrin  the  borough  had-  always  been 
conveyed  by  deed  of  grants  or  bargain  and  sal«, 
without  livery  of  seisin,  and  without  a  lease  for 
a/aar^  or- any  inrolment ;  that  no  surrender  or 
adnnttanee  was  required,  norwas  aoy  fine  paid 
gpon  descent  or  aUenation;  that  the  mode  of 
daaotnt  was^  agreeably  to  the  common  law;  ex* 
OBpt  that  females  inherited,  not  as  coparceners^ 
Py  by  seniority;  that  the  interest  of  a  fimt 
oMWff  was  passed  without  any  separate  ezami- 
n^on  of  the  wife;  that  the  widowof  a  person 
dying  seised  of  a  burgage  tenement  had  the 
wheJ^  during  her  chaste  viduitjr ;  that  buiigage 
tSHonents  had  always  been  derisable  in  the 
aww  way  as  ordinary  freeholds;  thattheywere 
arid  subjeet  only  to  the  payment-  of  certain 
find  ammal  rents,  pa^nable  to  some  individual; 
and  that  no  other  services  had  been  performed^ 
orpayments  made  in  respect  of  tliem : — 

tow,  that,  in  the  absence  of  evidence  on  the 
faee  of  the  case  to  show  that  the  freehold  was 
in  any  other  person,  it  must  be  assumed  l)iat 
i#.  had  such  a  freehold  tenure  as  to  entitle  him 
to  be  registered,  the  value  being  suisficient 
Busker,  app.,  Thompstm,  resp.,  4  C.  B:  48. 
See  2  W:  4,  c-  45,  8. 19. 

naUVBBY  OF  PAKBB  BOOKS* 

In  registration  appeals,  the  delivery  of  the 
paper  books  is  a  matter  entirely  within  the  dis- 
cretion of  the  court,  and  where  they  had  not 
been  delivered  to  the  judge^s  clerks  four  days 
before  the  first  day  of  hearing  the  appeals,  the 
oomt  allowed  the  d^very  of  them  mmc  pro 
iwmc,  there  appearing,  from  the  positbn  of  the 
partieular  appeals  in  the  list,  to  be  sufficient 
time  before  they  could  be  heard;  and  where  the 
appeal  stood  fourth  in  the  list,  it  wae  ordered ' 
to  oe  put  at  the  bottom.  EUiott  v.  The  Cher^ 
msrs  qf  SL  Mary  JVUhin^  Cumberland  :  Busker 
V.  Thompson;  and  Gale  v.  Ckubb,  33  L.  O. 
191;  S.  C.  4  C.B.  76. 

BKTBRING  APPEAIm 

1.  Application  to  enter  nunc  nro  tunc,^ 
Where  it  appeared  that  owing  to  aelay  on  the 
paxt  of  tilie  appaUanft'j  attoniey,  the  requisite 
notice,  of  apiMal  had  not  been  proocumU  so^  ae 
to  be  lodged  with.  the.  Master  within  the  first 
four  days  of  the  Term,  aa  required  by  the  62nd 
aection  of  the  6  Vict.  c.  18,  the  court  refused  to 
allow  the  appeal  to  be  entered  nunc  pro  tunc» 
Feikerbridge,  app.,  Ask^  resp.,  33X.  0.  72; 
S.C.4.C.B.74. 

2.  Entering  an  appeal  after  ike  M  day  of 
tht  T^m^^lK  is  necessarfr  that  the  indorsement 
required  by  the  42nd  sectioB  .of  the  6  Vict*  o* 


IS^i*^^^^  be  siffued  by  the  revising  barrister 
bemre  the.  aimeu  from  nis  decision  can  be  pro- 
perly entered:  Where,  however,  it  ajppeared 
that  such  signature  could  not  be  obtamed  in 
time  to  enter  the  appeal  within  the  first  four 
days  of  the  Term,  as  required  by  the  62nd 
sectWB,  the jeopit. allowed. A  subsequsBt  oalty 
•1010  |Nv.tkNM^the.nspDndent. being  aft.  liberty^ 
to  <^jeet  to  such  entry;.  Brinff,  app.,  Bstoefusii 
re8p«,.3a  Lu  O. .47 ;  S.^C.  4.a  B.  7l« 


IMDOB8BMKMV  OP  APPBAL. 

CmmMeted  ofpeei^r^Whs  nmy  be,uemedi». 
apg^eltelkr-Tbe iadoraemmitiof  ani^neal  not. 
having  besn  sippied  by  tho.  revisinpt.  Wristor 
until;  tho  fijkh  dsf'  of  Miofaaefana»TBnn«  tb* 
conrtrefuflod  to  Bllow4h»Bppellant  to  be  hftaid. 
Otgrr^ .Whejhsrt aimere  ag^ni,  not  neraonally 
intensted  in  the  avbjiert-matter,  can  oe  names 
astappeUaat.to  pioeeento-a  consolidated  ap{»aL 
fVaukhfm^tapu,  WoUeit,  reep.,.  4  C.  B.  86. 
S06c6  &7  Vict..c.  18i  aa.  «2,  44»  46. 

NOTICB  OP  OBJECTION* 

iM.Desosifiiomqf  theohfector. — In  a  notaee 
of  oUectioB,  uttderths  6  &.7  Vict,  c  16^  s.  17» 
the^oDjeGtor  was  deacribedias,  **  ILT.,  o^  &e^ 
oUithn.  list  of.  voters,  fior  the  borough  oi'JjJ* 
Thoragiaterof  voters  for  the  borong^  of  !«.. 
conaiate  of  fbur  separate  lists*  via. :— nme  of 
101;  housaholdun  £preach  of  three  towvahiw 
comprised  in  it';  and  one  of  the  frseBsn  of  the 
borough.  The  objector's  name  was  on.  t3» 
hHt*aientM»nedli8t:onfy:  Heid,  that  he  wnain- 
snfficicntly  described  inihe  notice ;  and  tliaft. 
thftinatcuracyol  daacriptiMi  waa  not  oarad  by. 
thft  lOlat  aedioii.  Btd^ortk,  app^  Unmsr^ 
resp.,  4  C.  B.  9. 

2.  D«tfe:aiid;MrMee  of  notice^ — ^A..  notm  of 
ob^BctioB  under  liis  6  &  7  Vict,  c;  18^  8.17* 
dated  of  the  day-andmontih,  without  the  yew^ 
la  insufficient.  Hie  list  ofToters  was  aigaed 
by,  thraei  of  die  overseers:  aad  one  of'  ikm 
churchnardenay  andthe  aervioe  of  the  notiea-of 
objcetion  was  upon  another  chuichwardBn, 
who  had  not  signed  the  list:  Heidi  that- the. 
notiee  waa  well  served.  Beenlen,  app.,  iieetiB^ 
roB|v».4  G.  B>  19. 

3u    How  adflb«cseii'->A.  notice,  of*  oh 
addreaasdjto  the  voter  at:  A.,  describ 

Elace  of  abode  in  the  boroujg;h  list,  was  left  at 
is  office  in  B.  The  office  in  B.  was  not  the 
•voter's  pine  o£abod^.and  he  had  no  residence 
in  A. 

The  vevising  barrister  decided  that  the  no- 
tice bad  not  been  given  to  or  left  at  the  place 
of  abode  of  the  voter  as  stated  in  the  list, 
within  the  meaadng  of  <  the  6  &  7  Vict.  c.  18,  s. 
17.. 

Hdd,  that  his  deeiaioa  wb»  oonect.  AUm, 
app.,  ChreensiU,  resp.    4  C.  B.  100. 

4.  Description  of  the  objector's  place  qf 
abode.— In  a  notice,  of  objection^  the  pbuceof 
abode  of  the  objector  waa  described  aa  ''Hw 
OikAi**  (without  the  addition  of  any  pariah» 
township,  or  othec  diatrid;)  "  on  thfrr^jntec 
of  voters  for  the  Rarish  of  St.  W.''  In  the  Hat 
of  voters  for  the  parish  of  ;l^.  W.  the  oltteetor*a 
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ifinmed  with  m  the  case  of  esparie  BUurt, 
(S  DoirL  231j)  jnd  in  the  cue  of  exparte 
JV3»oft»(Ib.  375»)  «o  attorney  was  admitted 
the  uaual  notacee  uiuler  npedal  cir- 
I  am  alto  infomied  tnere  was  a 
i ia^MMt  Term  of  ejquarteWfpmoutk,*  wheve 
tibe  Bodcee  were  dispensed  with. 
FaiUtom,  J.— I  mH  consult  the  Master 
that  case,  and  jfive  my  jud^ent  to- 
At  present  T  am  of  opinion  -that  I 
liMrsBo  antfaonty  on.  the  sutject. 

Cwr.ad.vuli. 
Not.  3rd. 
HUemm,  J.-^I  find  that  the  case  of  esparie 
Wepiumih  is  not  quite  a  siniilar  case  to  the  one 
now  before  the  court.    There  a  gentleman  had 
passed  his  examination,  and  had  t>een  admitted 
an  attoniey,  but  had  neglected  Co  take  out  hia 
osrtificate  ihthin  twelve  months ;  he  had,  how- 
ewer,  not  piactiBed,  and  under  special  drcum- 
\  nib  court  dispensed  with  his  giving  the 
k  notices  ander  the  rule  of  EaHer  Term, 
1346.     In  tbe  present  case  there' has  been  i 
certificate  taken  out  for  one  year  and  a  prac- 
laaii^  sndar  it,  and  the  notices  for  the  renewal 
of  the  certificate  have  been  giyen  in  the  regular 
way.     Under  these  circumstances  I  do  not 
think. I  have  any  authority  to  interfere.    The 
p«tf  must  wait  until  the  last  day  of  Term. 

Rule  refused. 


(Before  Mr..  Justice  Erie.) 
y.  Smulers.    Trinity  l^m,  June  61&, 
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IT   MAY 


4UBOMXNT   OP   NON  PROS. — WKSN 
BB  8IGNBD. 

IMB^i^mdoKt  obitmed  mm  mrdir  /wrpariim' 
•  Uin  of  the  fbmUiff^^demmd  before  deeUh- 
trntUm,  with  o  stay  if  pfoceedif^s  mntil 
deUveryi  and  vjkem  two  terms  had  tiepsed 
wUkomt  aay  Mwery,  he  obi&med  am  order 
So  reeemd  his  former  order,  amddememded 
mdechraiion,  med  efi/er  femr  days  signed 
jmdpme^t  of  nempree,  (fn  n  moison  to  set 
usUts  mseh  jmdgmosi  for  frrefnlorieytT— 
Held,  ihea  thejmdgmmi  ws»  regtdor. 

Tbis  was  a  role  cafltng  upon  die  defendant 
to  show  cause  why  the  judgment  of  nem  pros. 
sgned  in  this  cause  should  not  be^t  asioe  for 
irregularity.  The  writ  of  summons  in  tUs  ease 
havuw  been  duly  served,  an  appearance  was 
entesea  by  the  defendant  on  the  1 1th  of  August, 
1346,  who  immediately  afterwards  took  out  a 
fumnons  for  particidars  of  the  j^lidntiff 's  de- 
mand, whereupon,  on  the  .14th  of  the  same 
taotttii,  an  onder  was  made  by  the  Lord  Qiief 
Baron  for  the  delivery  of  such  particulars,  with 
a  jlo^  qf  proceedrnpebs  <*e  meaiUime.  The 
plaintiff  not  complying  with  this  order,  the  de-i 
iendant,  on  the  following  24th  of  Febmaryi 
uliedSsr  and  obtained  an  onkr<tf  Mr.  Jus* 
«ee  Brie,<hat  he(th0  dafiendant)  "  should  be 
al:lifcmj  to  praosed  in  tfais«actien,  notwith^ 


•tfteportsdin  the  Lspl  Obs«mr:isr.auly 


standing  the  order  made  herein  ontlie'Mthof 
August,  1846.**  Upon  bemg  scrred  wWi  this 
oniar,  Ihe. plaintiff  teok  out  a  summons  for 
lunelo  declsMv  whsdi  was  dismissed  on  the 
gromd  of  ita  being  picnatave,  «s  there  had 
been  no  disnswd  of  dedsiation.  On  thelbl- 
lowinv  Mth  of  Fsbniary  tbe  defendant  ob. 
tainea  an  orisr  sesdnding  the  order  of  dw 
LordQuef  Baron  of  the  14th  of  August,  and 
on  sarying  the  same  Ufpon  the  plaintiff 's  attor- 
ney, he  served  alao  a  demand  of  deciaratian, 
which  not  bsB^  ddiyered,  the  defendant  on 
the  4th  of  Mardi  signed  judgment  of  iioiiv|irss. 
Ite  gnoond  upon  mieh  the  present  rule  was 
obtained  was,  that  dnring  the  existence  of  the 
Older  for  pttticulars  of  demand,  time  did  not 
mn  i^ainst  the  plaintiff. 

Osirttv,  who  showed  cause,  contended  that, 
eh  aa  tbe  deb^  in  dehvering  the  parti- 

wns   the  phuntiff's   own  neglect,  he 

ought  not  to  be  jpermitted  to  take  advantai^ 
of  his  own  wsongnil  act,  and  that  time,  there- 
(aeo,  was  <against  him.  Kirby  v.  Snowim,  4 
BomL  191. 

Peiersdorjff  oontsdi,  argued  that  the  order  £ar 
particulars  being  a  bar  to  all  fordier  proceed- 
ings until  they  were  dehvered,  the  plaintiff  had 
the  same  time  alter  the  order  was  set  aside, 
that  he  had  before  it  was  made ;  the  general 
rule  being  that  where. proceedings  are  staved, 
they  are  to  he  resomed  at  the  point  at  wnich 
they  were  arrested.  13  Car.  2,  stat.  2,  c;  2, 
s.  3. 

Cur,  adv.  vidt. 

Wightman,  J.  (deliyeriog  the  iudgment  of 
Erie.)  In  this  case  the  defendant  had  obtained 
an  order  for  particulars  of  the  plaintiff's  de- 
mand before  dedaration,  with  a  stay  of  pro- 
ceedings imtil  ddiv«ry,  and  when  two  terms 
had  elapsed  without  any  delivery,  he  ebtained 
an  order  to  rescind  the  former  order,  and  de- 
manded a  declaration,  and  after  four  days 
signed  jadgusnt  of  iion  pros.  The  plaintiff 
has  moved  to  set  aside  this  judgment,  contend- 
ing that  he  had  tbe  same  time  for  declaring 
after  the  onler  rescinding  the  order  for  parti- 
culars had  been  obtainea,  as  he  had  when  the 
order  for  particulars  was  obtained.  But  I  am 
of  opinion  that  tiie  judgment  is  regular.  The 
non-delivery  of  particulars  by  the  plaintiff  was 
a  default  on  his  part,  and  his  default  does  not 
deprive  his  opponent. of  any  benefit  from  the 
lapse  of  time. 

Rule  discharged,  with  costs- 

Cammtta  fiUM. 

Qrsmd  Jemctien  Watenoorhs  Cbmpaay  v.  itsy. 

Trinity  Term,  1347. 

WRIT  OF  StJMMONS, — fiSRVICB  OP.— 'BMTIR- 
INO  APPEARANCB. 

The  odmssion  by  the  defendant,  an  attorney 
earry¥$g  on  business  in  London,  qf  the 
receipt  of  an  original  writ  qf  smnmons, 
issued  into  MidMeseg,  4md  a  copy,  boih 
hnmna  been  sent  by  post,  accompanied  \y 
Hhe  i^endmfs  promise  to  enter  an  Of" 

gpeamncs,  is  not  sq/ieient  to  mUitle  apUm^ 


14 


S^eriar  Cowrti :  Camwum  Pleas.'-Exehepier.—Bamkngvtey. 


Hffio  fMre  than  a  rule  niti  to  aUer  an 
appearance  for  the  defendant, 

Scotland  moyed,  on  behalf  of  the  pbiintiffe, 
for  leave  to  enter  an  appearance  for  the  de- 
fendant. The  affidavit  in  support  of  the  mo- 
tion stated  that  a  writ  of  summons  had  been 
issued  into  Middlesex  against  the  defendant, 
an  attorney  carrying  on  his  business  in  Lon- 
don. The  original  writ  and  a  copy  were  sent 
by  post  to  the  defendant's  place  of  business, 
andthereupon  the  defendant  went  to  the  office 
of  the  plaintiffs'  attorney,  admitted  the  receipt 
of  the  writ  and  copy,  and  promised  to  enter  an 
appearance.  Shortly  after,  no  appearance  hav- 
ing been  entered,  the  plaintiffs'  attorney  caUed 
and  saw  a  partner  of  the  defendant  at  thdr 
office,  who  said  that  the  defendant  had  re- 
quested him  to  attend  to  the  business,  which 
he  would  do.  Neither  the  writ  nor  copy  were 
retained  by  the  defendant,  and  no  appearance 
had  been  entered. 

Wilde,  C.  J.  As  a  general  rule,  the  judges 
will  not  aUow  any  equivalent  for  personal  ser- 
vice in  cases  of  this  kind.  The  writ,  admitted 
in  the  present  case  to  have  been  received,  is 
sent  into  a  different  county  from  that  in  which 
it  could  properly  be  served,  and  there  is  no 
ffood  reason  why  personal  service  should  not 
have  been  effected.  The  affidavit  does  not  dis- 
close more  than  sufficient  to  entitle  the  plaintiff 
to  a  rule  nisi  to  enter  an  appearance. 

Rule  nisi  accordingly. 

Garwood  v.  Ede,    Michaelmas  Term,  Nov.  3, 

1847. 

RAILWAY   COMPANY.— DEPOSIT. — ALLOT- 

TBK  OP  8HAIIK8. 

An  allottee  of  shares  tit  a  prweeted  railway 
company  paid  thedeposit^andsigned  the  par- 
Uamentary  contract  and  subscribers^  deed, 
wherebp  he  authorised  the  directors  to  apply 
the  money  which  should  come  to  their  hands 
for  deposit,  as  required  by  parliament,  or  for 
salary  or  expenses,  as  they  should  thinhfit. 
The  conmany  was  afterwards  abandoned : — 
Held,  that  the  plaintiff  could  not  recover 
bach  the  deposit. 
This  was  an  action  for  money  had  and  re- 
ceived for  the  use  of  the  |>laintiff.    The  defend- 
ant pleaded  non  assumpsit 

At  the  trial  before  the  Lord  Chief  Baron  at 
the  London  sittings  after  Trinity  Term,  it  ap- 
peared that  the  action  was  brought  against  the 
defendant  as  one  of  the  provisional  committee 
of  a  projected  railway,  to  oe  caUed  the  "  Direct 
Western  Railway,"  to  recover  back  the  deposit 
paid  upon  the  allotment  of  shares.  The  usual 
prospectus  had  issued,  stating  the  capital  of 
the  company  to  consist  of  3,000,000/.  in  12,000 
shares,  of  25/.  each.  The  plaintiff  applied  for 
shares,  and  in  answer  received  a  letter  of  allot- 
ment for  20  shares,  and  he  paid  the  deposit  of 
2/.  125.  6d,  per  share.  The  companv  was 
afterwards  abandoned.  The  plaintiff  had 
siffned  the  parliamentary  contract,  and  dso  the 
~v)8criberr  deed.    This  deed,  which  was  be- 


tween the  shareholders,  the  provisional  com- 
mittee, and  the  trustees,  gave  to  the  directors 
full  power  to  carry  the  undertaking  into  effect, 
or  to  abandon  it ;  to  apply  at  that  or  at  any 
other  session  for  an  act  of  parliament ;  to  pay 
monies  which  should  come  to  their  hands  for 
deposit  required  by  the  standing  orders  of  the 
Houses  of  Parliament,  or  for  s^ary  or  ex- 
penses, as  they  should  think  fit.  -  The  Lord 
Chief  Baron  thought  that  the  deed  prevented 
the  plaintiff  from  maintaining  the  action,  and 
directed  a  verdict  for  the  defendant,  at  the 
same  time  reserving  leave  for  the  plaintiff  to 
move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  he  was  entitled  to 
recover. 

Knowles  now  moved  accordingly.  It  is  ad- 
mitted that  the  plaintiff  cannot  recover  back 
that  part  of  the  deposit  which  was  paid  for 
ffeneral  purposes,  for  the  deed  authonsed  the 
directors  to  apply  it  as  they  thought  fit ;  but 
with  respect  to  so  much  of  the  deposit  as  was 
paid  for  a  specific  purpose,  they  had  no  power 
to  retain  it.  The  7  &  8  Vic.  c.  110,  s.  23,  re- 
quires a  deposit  of  10  per  cent.  That  is  for 
Uie  protection  of  tiie  shareholders,  and  if  the 
company  is  abandoned  it  ought  to  be  returned 
to  them.  A  shareholder  cannot  give  the  di- 
rectors any  authoritv  to  apply  the  money  to 
any  other  purpose  than  that  required  by  the 
act  of  parliament. 

Pollock,  C.  B.  This  case  is  distinguishable 
from  Walstabb  v.  Spottiswoode,  5  M.  &  W. 
501,  for  there  the  plaintiff  paid  money  in  order 
to  obtain  something  which  she  did  not  get, 
and  was  therefore  entitled  to  recover  back  the 
money  paid  as  upon  a  consideration  which 
failed.  Here  the  defendant  has  executed  a 
deed  which  gives  him  a  joint  interest  with  the 
defendant  in  the  general  adventure. 

Parke,  B.  By  the  terms  of  the  deed,  the 
plaintiff  has  agreed  that  the  money  paid  by 
nim  as  deposit  may  be  applied  by  the  directors 
to  payment  of  any  expenses.  Suppose  the 
terms  of  the  deed  liad  been  that  the  directors 
should  receive  10  per  cent,  to  be  applied  as 
required  by  the  act  of  parliament,  and  that  if 
the  company  was  abandoned  thev  might  pay  it 
in  liquidation  of  any  expenses,  how  could  the 
plaintiff  recover  it  back  ?  This  was  in  effect 
the  same,  and  there  never  was  a  sum  of  money 
received  by  the  defendant /or  the  use  of  the 
plaintiff. 

Alderson,  B.  Why  may  not  a  shareholder 
agree  by  deed  that  the  directors  of  a  projected 
company  may  dispose  of  the  monies  paid  as 
deposit  m  any  way  they  may  think  fit. 

noffe,  B.,  concurred.  Rule  refused. 

Danfcruptcs. 
Nicholson  v.  Pink.    October  12th,  1847. 

TRADER  DBBTOR'B  SUMMONS  ITNDBR  5  &  6 
VICT.,  C.  122. — AFFIDAVIT  OP  GOOD  DR- 
PRNCB  TO  PART,  WITHOUT  ADMITTING 
RBBIDUR. 

An  affdavit  in  which  the  defendant  deposes 
to  a  good  dtfence  as  to  part  only  of  a  d^t. 


Ckmetry  Cmm  LItlt.— *Qm0ii'«  BmMk^Cmmi,  P^per, 
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OAVStt,  ru BTHBJl  DIBlCnOlft,  Alto  BZOBPTIOIfl. 

OibboB  «.  Fletebar,  d«fad«iit's  objtotion  u  to 
pMtim. 

Holte  V.  Eatwitk,  dflm. 
Jones  «.  Harriton*  ditto. 
Aimiger  v.  Earl  Spenoor,  ditto. 

{Dodoworth  «.  Lord  Kinnaidy  at  roqiiMt  of  doft. 
Ditto  V.  Ditto. 

Snadi  V.  Smith,  3  cansM. 

5. 0.  Boufiald  «.  Mould,  S  oauM  pC.  hd. 

Watiofl  V.  Spottitwood. 

S.  O.  ScboBeld  v.  Callioae. 
Robinson  tr.  Bodkin, 
c  ^  /  Parker  v.  Coaa^le. 
*  *'' I  Ditto  ».  Stnri^ea. 

Banks  v.  Whittall. 

Callow  «.  Howie. 

PiCT  ».  Bradlej. 

Brooks  •.  Coe. 

Shaw  «•  Sykes. 

Sbadciotanv.  Satelilie. 

Reeve  o.  Richer. 

Boll  V.  Bonfield. 

Johnson  v.  Johnson,  far.  dirs.  and  eoitt. 

J^0v.  8th,  Nottv.Nott. 

Wilkinson  v.  Leaky  ezons. 

{GloTsr  «.  East. 
Ditto  V.  Ditto. 
BnU«.  Kisg. 
ReTSBs  V.  Bird,  f  eaosei. 
Ystes  V.  Flambe 

f eistead  «•  Yorke,  ditto. 

Harrison  «•  ^ith, 

Hohboose  «.  Holoombe. 

Ohrij  V.  Jenkins. 

Smilh  V.  Warr. 

Robinson  r.  Bell. 

Choo  9.  Alexaoder. 

Jfev.  SOth,  Penyman  v.  Bell.] 

Ockkaton  v.  Heap. 


17icuC)8n(clUr  QaCiram. 


CAUSU,  FVaTHSa  niRBCTIONS,  AND  BZOBPTIONS. 

Meozies  e.  Desanges. 

Attomej-General  v.  Ward. 

To  fix  (  Moor  e.  Vardon,      ) 

a  dmf  \  Ditto  e.  Lachlan.      ( 

ij.         5  Harrej  e.  Towell,  J     far.  din.  and 

^"'^     ^  Ditto «.  Gornej,     J  costs. 

!>th  Nov,  Parsons  v.  Mantz. 
I  Harrop  v.  Howard,  exons. 
I  Ditto  9.  Hejwood,  fur.  dirs.  and  costs. 

{GrsAnway  v.  Ganragb, 
Ryd«r  v.  Ditto. 

Porter  v.  Troughton. 

Boose  V.  Way. 

Blaon  V.  Bell. 

Harper  v.  Laogler. 

S,  O.  Rogers  v.  Nowell,  far.  dirs. 

5.0.  James  v.  Williams,  ezons.  and  far.  dirt. 

Marsh  v.  Kingdon,  fur.  dirs.  and  costs. 
t  Erie  r.  Dyson  I  ....^ 
1  Ditto*.  Ditto  i**'**^- 

Clementi  v.  Fielding. 

Kent  9.  Tspley. 

Short,  Clifton  a.  Pell. 

Cbampneya  v.  Dobbs. 

Wade  V.  Vernon,  ezons. 

Rott  r.  Wedd. 

Carliof;  v.  Flight,  ezons. 

5.0,  Easts.  Hoars. 

Sarage  v.  Lane. 


^wmei  Bcn^.-^Trofem  9«fcr* 


JVsAsslmafl  7c«w,  1847. 

Bttdb.— The  Qoeen  s.  The  Great  Western  Rail, 
way  Company. 

Ssme  a.  Ssme. 

TFerwiefc— The  Queen  «.  Thomss  Collins,  (part 
heard,  to  stand  orer  till  judgment  given  in  Chan- 


.) 


Thomas   Phillips 
The  Inhabitants  of 


IKraitadkasi.— The   Qoeen 
end  snother,  Jostioes,  &c. 

Mi<i(Uiittr.^-The  Queen  «. 
St.  George,  Bloomsbory. 

Cbniwa(<.— The  Qaeen  v.  the  Inhabitants  of 
Mylor. 

ift^dlcMr^— The  Qaeen  v.  The  Inhabitants  of 
St.  Clement  Danes. 

CftsiAtrs.— Ths  Queen  a.  The  Inhabitants  of 
Dnkinfield. 

lancoiAtrf.— The  Qaeen  v.  The  Inhabitants  of 
Leeds,  Yorkshin. 

MiddUm^^ThB  Queen  a.  William  Belton. 

MieUltMr.— The  Queen  v.  Charlea  Safirey. 

Jf iddZm*^— The  Queen  v.  .Morris  Myers. 

Bti^fci^— The  Queen  «.  Tho  Churchwardens  of 
parish  of  Ashe,  Hantt. 

IfSiicUiMdrw— The  Queen  «.  The  InhabitanU  of 
Hammeramith. 

CftstJktrs.— The  Queen  v.  The  Inhabitants  of  Mac- 
clesfield. 

5tojferdiUrf.F— The  Queen  a.  John  Keen. 

ChmarsoRiftirs. — ^The  Queen  «.  The  lahsbitants 
of  Holywell,  FlinUbire. 

tVn«Mii(.^The  Qaeen  «.  Henry  Niobolls. 

TToreailinfttrt.— The  Queen  «.  The  Commission- 
ers of  Dudley  Improveoients. 

JLaneaiAtfv.— The  Queen  v.  Jsmes  Lord. 

ITt/ts.— The  Queen  a.  The  Inhsbitsnts  of  St. 
Thomas,  New  Ssmm. 

/indMy.— The  Queen  a.  The  Inhabitants  of  Con- 
ingsby. 

West  Riding,  rorMtrv.— The  Queen  v.  The  In- 
hsbitants  of  Carlton. 

H^sft  Hiding,  roritfctrs.r— The  Queen  v.  The  In- 
habitants of  Addiogham. 

fFtlts.— The  Queen  v.  The  Inhabitants  of  Coleme. 

D«M>R«Htr«i«— The  Queen  a.  The  Inhsbitsnts  of 
Esst  Stonehouse. 

WsU  Hiditg,  ]rorft«;Ur«.— The  Queen,  v.  The  In- 
habitants of  Uomerssl. 

LeterftsriAtrtf.— The  Queens.  The  Rot.  £.  B. 
Shaw,  elk. 

Middluex^-ThB  Queen  o.  The  Commissioners  of 
Sumps  snd  Tazes. 

fFotaiortlandL— The  Queen  v.  Martin  Inring, 
Esq.  (Con?,  of  Anderson.) 

A^Mtmorsland.  —  The  Queen  a.  Msrtin  Irring, 
Esq.  (Conr.  of  Robinson.) 

jifu/d/cief  ^-The  Queen  a.  The  Inhsbitsnts  of  St. 
Psncrss,  (with  Hsekney.) 

AftdU/dex.— >The  Qoeen  «.  The  InhabitanU  of  St. 
Psneraa,  (with  St.  Luke.) 

5KiTcy.— The  Queen  v.  The  London  and  South 
WesUrn  Railway  Company. 

We9i  Riding,  VorfciUrs.— The  Queen  a.  The  In- 
habiunu  of  Monk  Breton. 

Iancaif«r«— The  Queen  v.  John  ArmiUge. 

Ester.— The  Queen  v.  The  InhabiunU  of  Witham. 

Surreyr—The  Queen  v.  The  InhabitanU  of  White- 
ehspel,  (Middleeez.) 

ComwalZ.— The  Queen  v.  Richard  William  Rilev. 

Wnt  Biding,  Yarkthire.—The  Queen  v.  The 
Churchwardens  Joyerseers,  and  InhabitanU  of  Long- 
wood. 


^ 


Vnton  !Pi9«r.— IWi  Pfim^aMiB  lAttt^WaUem. 


Devonthire.^The  Qoeenr  WWtt.  W«R«titfJoUien. 

England, — ^The  Quooa  #>  Judm  Chadwiok. 

OimMiM.— The  QoMfi  v.  Ilia  OohabUutt  of 
Aibwell,  HerU . 

5iimj^.— 'Tbe  Qaeen  v.  HMiy  ChnMiofB. 

TTeft  iZUtn^  ef  Yorhhkt.-^The  QuMS  «.*I%e  III' 
babitants  of  OveDden. 

Wta  Biding  &f  YorhMf€ir^7h»  QvaMi  v.  Tbe 
iBhabitantB  of  Aldboyoii{^. 

CkMihire,—ThB  Quedn  «.  Tbe  InbabitanU  of 
PottSfarigley. 

Durham.^The  Queen  v.  ]Ai]ror,  ftc*,  of  Sander^ 
liiid* 

Wett  Riding,  Yor1Mn.^Th9  QneeA  t .  James 
PirefCOO. 

W$tt  Riding,  yorMirt^— Tbe  Queen  v.  Joaepb 
Longbottom. 

XancuUrt.— Tbe  Queen  v.  Tbs  InbAbitantB  of 
Sbeffleld  (Settlement  of  Ann'KiirbT  &  Co.) 

Xancai^rf.— Tbe  Queen  v.  Tbe  aame  (Uirtba 
Lye,  &c.) 


CWeft«iMr.«^Tbe  QttMn  ir.  Tlie  InbabitanU  of 

» r«ano«tfct'in>/-MTliO  Qoeon  »v.  Tbe  Orenaom  of 
iSaUord. 

England.  —  Tbe  Queen  v«  The  CoomiaaioiMrs 
ifor  England  and  Wales. 

WeU  Riding,  Yarkthin.^ThB  Queen  v.  Tbe  In- 
babitMMStoCjkliiw  (vpitbAUwiok.) 

Middluex.r-Th9  Queen  v.  Tbe  Inbabitaota  d 
Harrow  on  tbe  Hill. 

jr«n«.— TboQaeenv.  tboJababilMiU  of  Gbatham. 

WoreesUnhire.—TU  Queen  «.  JobnM.  Clwek 
and  anotber.  Justices,  ^ce. 

TV^ifts.— Tbe  Queen  v.  The  InbabitanU  of  Shop- 
ton  MaOett. 

Cheihire,'— The  Queen  v,  Tbe  lababitants  of 
Glosaop. 

W(mDiMur€.~-T\M  Queen  v^  Tbe . InbabitanU  of 
St.  Micbael,  Coventry. 

Wett  Riding,  Yorhhire.^The  Queen  v.  Tbe  In- 
babitants  of  Halifax  (witb  Risbwoitb,) 
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£.8ntttb 

J.  Duncan 

Clayton  and  8. 

Ricbard  and  Collett 

£.  M.  Elderton 

Loreland 

C^>osandStuast 

Melton 

Cell  and  Harwood 

Capee  and  Stuart 

^urgoyne  and  Oo. 

Skianer 

Parker  and  Co. 

WUkuwonCandP. 

Same 

Burffoyne  and  Go. 

W.  M.  Wilkinson 

Stoart 

▲•  Dobie 

Same 


pirsir. 
Middlesex. 

S*J.  Daintree 

S.J.  WiUiams 

S.J.  Hargrave 
'B.J.  Key 

8.  J.  Lord  A.  Conyasbam 

S.J.  Nortb 

Sr  J.  Groom 

S.  J.  Countess  Waldegrare 

8.J.  De  Burgb 

S.  J.  Visct.  Curzon 

8.  J.  Cox 

S*  J.  Sir  W.  Gossett  &  otbers 
Eagle.  Esq. 
Alezaader  and  otbers  S.J.  Mangles  and  otbers     • 
Cucbow  and  otbers     S.J«  Same 
Gardner  Lord 

M.  £.  Smitb  S.  J.  D.  T.  Conlton 

Alton,  assignee,  &c.  S..  J.  Russell,  Esq. 


Day 

Stead 

Hasgrave 

Wjd 

Newton 

Gilbert 

Tasker 

J.  G.  Peam 

Dickinson 

Joll  sad  aaotbor 

EioffdoiB 

Busb 

Taylor 


G.  Fincb 

Wireand  Cbild 

Sidney  and  Sidney 

Clowea»WedlakeicCo 

H.  £.  Brown 

A*.V.Cbsiaberkyne 

J.  P.  Bassett 

W.  Wilkinson 

Pearson 

T*Fsrk«r 

tl.  C.  Barton 


Cell  and  H. 
J»TbistIewood 
S.  Bicknell 
K«mBSoa,G^Aa 
J.  Williams 
J.  J.  SoiUer 
Edwards  and  Ca 
A.W«nand 
Same 

S..M.  Cooper 
Bisknell  and  B. 
Amstrong  «aiiik  F« 
Cspes  and  S. 
T.Hill 
W.  Smitb 


TboDison 

Miller 

Parratt 

Fincb 

Doe  d#  Stevens 

Sanders 

Roper  end  snotber 

Palmer 

Cbamberlayne 

Kendall 

Abitbol 

EUicombe 

Orenston 

Doe  d.  Gaines 

Duncsn 

Edwards 

Waters 

Bicknell 

Deans  and  otbers 

Jackson 

Rogeu  sad  aaotber 

Tamer 

Swaby 

Buteber 

Austin 

WelUaga 

Becber 

Anderson 

Broadbridge 

Goswick 


Webb»  Bart. 

Same 

Cornfoot 

Miller2 

Larking 

Andrade 

Keeper 

Baylisa 

West 

Watk^ns 

Moore  and  otbers 
S.J.  Aabpitel 

Archbold' 

Roasb 

Ward 
S.J.  De  Burgb 

Glasse 

Challbner 

Haigb 

Reece 

Tererabam 

Wballey 

Hiatt 

Lamb 

Morrison 

Firkins 
.  Anderson 

Tubey 

Uarriaon ' 

Monro 


Prom.  H.IU  Hill 

Ca.  Hodgson  and  B. 

Pram.  W.  and  R.  B.  Bsiker 

Ca.  Woolley 

Prom.  Paliaer  and  Co. 

Dt«  Capesisad  Stoan 

Oort.  'Fiddpy 

Prom.  Penoo 

•Pyoflu.  Koaae 

Prom.  Keaao 

Prom.  W.&H.  P. Sharp 

Powell  and  Co. 
Prom.  BIsgood 
Piwa.  Yo«iig,V.ft  Y. 
Proni«  Saaio 

-CoTt.  Daviea  Son  and  Co. 
Oa.  jObureh 
Prom.  Maples  and  Co. 
Dt.  Cbauntler  and  W. 
Dt.  Same 

*Prom«  Elmslie  and  Co. 
Repl.  FrankbamandD. 
Eject.  Carlon  and  H. 
Ca.  Sidney  Smitb 
Dt.  Hindman  and  H. 
Prom.  Cleobury 
prom.  Cbilcoto 
Dt.  Waller 
Dt.  G.  Brace 
Prom.  Ru»b 
Dt.  J,  Lewis 
Eject.  W^adeand  P. 
Dl  Dixon  and  Co. 
Ph>m.  Keane 
Ca.  Cocksedge 
Ca.  Webb 
Trom.  Holt  and  A: 
Psoas.  "K.  Sargent 
Dt.  Wballey 

Baxters 
Dt  R.'B.  Cbamben 
Dt.  £.  Elkins 
Prom.  CoUinridge  said  Co. 
Prom.  J.  BilUnga 
Tres.*  Lofty,  P.  and  SoQ 
^Dt.  Kempster 
PrOm.  James  and  Son 
Prom.  C  Appleyard. 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  NOVEMBER.  13.  1841., 


**  Quad  magiuid  nos 
PMtiDcft,  et  BCMira  raaliiia  wt,  agitcaui^" 


Hcnur. 


r'^ni-i-iri-r 1' 


THE   COMMERCIAL   FAILUKBS    AND 
THE  COURT  OF  BANKRUPTCY. 


Thb  nercbaot  prioeesi  who-  have  bowed 
their  heads  in  the  passing  slomi,  have  stfll» 
wiAoat  a  single  emxatian,.  contrived  to 
afOfd  the  Court  of  Bankruploj  :  it  is  only 
the  small  deer  wha  have  been  driven  to 
take  shelter  within  its  walls.     Some  sharp- 
sighted  persons,  however,  suppose  that  the 
asen^ition  genevoosly  extended  to  those 
whose  debCB  exceed  100,000/.— "*  say  abun^ 
deed  thousand" — is  oniy  to  be  consi^red  in  \ 
thft  nature  of  a  temporary  privilege,  and 
that  iBsohiency  will  ultimately  be  found —  j 
like  death— to  level  all  distinotions,  and  in-  { 
ipoduce  the  messenger  of  the  Court  of  | 
Bankruptcy  into  the  palace  of  the  great, 
merchant  as  well  as  into  the  parlour  of  the  j 
smaU  trader.     It  is  not  that  the  court  has  j 
impoeved  in  general  estimation,  or  that  the ; 
defeteoce  for  wealth  has  abated,  or  that. 
any  disposition  exists  amongst  the  com-' 
wercial  coointunity  to  confound  the  unsuc- 1 
Gcssfiil  speculator  in  shiploadaof  cotton  and 
plantations  of  sugar,  with  the  raiserabie 
shopikeeper  who  finds  himself  unable  to  pay 
fiir  the  last  ^^  lot  of  goods "  he  ovdered. 
The  disinclination  to  resort  to  the  court 
continues^  and  the  distinction  between  the 
beads  of  great  houses  and  petty  traders  is 
as  fidly.  appreciated  in  the  city  as  it  has 
been  at  any  former  period.    It  begins  tx> 
be  more  than  SMspected,  however,  that  the 
great  fiiiiures,  in  many  cases,  partake  of 
the  nature  of  great  swindles*    It  turns  out 
thafe  men  who  rode  every  day  to  thecorner 
of  Princes'  Street  in  their  own  carriages^ 
With  two  footmen  behind,  had  they  adopted 
a  ^le  of  travelling  proportioned  to  uieir 
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capital,  would  scarcely  have  been  justified 
at  any  time  in  indulging  in  the  luxury  of  a 
full-priced  omnibus.  It  tome  out  that,  in* 
fact,  they  never  possessed  any  actual 
capital,  but  traded  from  first  to  last  en> 
credit.  Discounts  supplied  the  pabmktm 
whieh  enabled  them  to  make  such  magni*- 
ficent  appearances,  and  undertake  such 
gigantic  speculations^  and  when  the  supply 
was  suddenly  withdrawn,  down  they  fb» 
from  ^eer  inanition^  It  is  now  clearly 
perceived  thi^  the*  statements  putfbrward^ 
in  the  first  instanea*  on  behalf  of  the  de- 
faulting houses,  derived  their  imposing' 
character  in  a  great  degreor  if  not  a\Uh- 
gether,  fnim.  the  ingenoity  of  the  Ae«> 
countants,  a  class  rapidly  assumtng  that  poi- 
sition^  in  socie^  which  must  entitle  them' 
to  rank  with  our  best  novelists.  The 
figures,  of  course,  were  in  general  correct^ 
but  the'  inferences  suggested  were  most 
delusive.  The  praoticBl  result  is,  that 
amongst  the  ddiossal  establtsUments  which* 
have  fallen  widiin  the  last  three  months, 
theie  is  hardly  one  in  twenty  from  which' 
the  creditors  can  reasonably  calculate  upon 
a.dividend  of  tea  shillings  in  the  pound. 

The  knowledge  and  appreciation  of  these 
curcumstaaces  is  working  a  great  revolution 
in  the  sentiments  oi'  the  poblie,  and  espe^ 
cially  of  the  sufierers  by  the  late  failures. 
The  sympathy  felt  in  the  earlier  stages  for 
thesei^who  used  to  hold  tlieir  heads  so  high' 
on.  the  excbange-^^*  to  come  so  smug  upon 
the  mart  "—-is  fiist  ooeii^  away,  and  giving 
pfaae^  to  an  impression  that  a  state  of 
things  so  unsound  and  discreditable  oi^ht 
to  ba  probed  to  the  bottom,  and  exposed'  ;• 
and  that  this,  can  only  be  effected  by  ere* 
ditars  aaailiag  themselves  of  the  nnichinery. 
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defective  as  it  m,  which  the  Court  of  Bank- 
ruptcy affords.  But  here  the  lavr  conve- 
niently interposes  to  assist  the  debtor  who 
is  averse  to  having  his  affairs  administered 
under  the  Bankrupt  Laws,  and  raises  an 
obstacle  which  the  creditor  has  some  diffi- 
culty in  surmounting.  Any  creditor  whose 
debt  amounts  to  50/.,  or  upwards,  may 
cause  a  fiat  in  bankrdptcy  to  be  sued  out, 
but  this  proceeding  is  a  nullity,  unless  the 
creditor  is  prepared  to  prove, — 1st,  his  own 
debt;  2ndly,  tliat  the  debtor  is  a  trader 
within  the  meaning  of  the  Bankrupt  Laws ; 
and  lastly,  that  he  has  committed  an  act  of 
bankruptcy.  Now,  the  trading  and  debt 
are  in  general  easy  of  proof,  but  when  the 
debtor  is  disinclined  to  afford  the  oppor- 
tunity, it  is  frequently  impossible  to  esta- 
blish an  act  of  bankruptcy.  Although  the 
debtor  stands  in  his  counting-house  and 
tells  all  his  creditors  that  he  is  unable  or 
unwilling  to  satisfy  their  demands,  or  ad- 
dresses to  them  a  circular,  in  what  may  now 
be  called  the  common  form,  regretting  to 
state  that  he  is  compelled  to  suspend  pay- 
ment, &c.i  there  is  in  the  eye  of  the  law 
no  act  of  bankruptcy.  The  course  of  pro* 
cedure  required  to  establish  an  involuntary 
act  of  bankruptcy  against  a  trader,  under 
the  statutes  I  & '2  Vict.  c.  110,  s.  8,  and 
5  &  6  Vict.  c.  122,  s.  11,  is  also  dilatory 
and  uncertain.  The  debtor,  therefore, 
who  is  not  liable  to  be  taken  in  execution, 
may  avoid  an  act  of  bankruptcy,  and  with- 
out any  infraction  of  the  law,  hold  his  ere* 
ditors — great  and  small — ^at  arm's  length 
for  a  considerable  period,  unless  they  fall 
into  his  terms.  The  case  here  put  is  not 
conjectural.  Nearly  three  weeks  ago,  a 
fiat  issued  against  a  firm  carrying  on  busl 
ness  in  the  neighbourhood  of  Charing 
Cross,  whose  suspension  created  no  small 
consternation,  and  whose  estate,  we  under- 
stand, is  expected  to  realize  a  dividend  of 
between  U.  6d.  and  2s.  6d.  in  the  pounds 
One  of  the  partners  in  this  firm  resided 
out  of  town.  It  was  impossible  to  show 
that  he  had  absented  himself  from  his  cre- 
ditors, or  committed  any  act  cf  bankruptcy. 
The  commissioner  refused  to  adjudge  the 
party  a  bankrupt  on  the  evidence  adduced, 
and  the  fiat  could  not  be  prosecuted.  In 
another  case,  also  a  West-end  firm,  where 
the  difficulty  of  proving  an  act  of  bank- 
ruptcy was  anticipated,  a  creditor  desirous 
of  issuing  a  fiat,  proceeded  by  filing  an  affi- 
davit of  debt  under  the  1  &  2  Vict.  c.  1 10 ; 
but  was  unexpectedly  met  by  a  notice, 
that  the  partners  in  the  defaulting  firm, 
who  were  avowedly  thm  undble  to  meet 
their  engagemenU,  were  nevertheless  pre- 


pared to  enter  into  a  bond,  with  two  auffi* 
cient  sureties,  to  pay  such  sum  as  should 
be  recovered  in  any  action,  or  to  render 
themselves  to  prison,  pursuant  to  the  pro- 
visions of  the  statute.  By  this  means  the 
object  the  creditor  had  in  view  was  frus* 
trated,  and  bankruptcy  for  the  present 
averted. 

In  all  these  cases  the  evil  day  is  only 
postponed.  Those  engaged  in  various 
capacities  in  winding  up  the  affairs  of  the 
insolvent  concerns,  may  indeed  have  reason 
to  congratulate  themselves.  If  there  be 
any  assets  remaining,  the  arrangement  can- 
not fail  to  be  profitable  to  them.  Whether 
this  new  system  of  administering  bankrupt 
estates  under  the  superintendence  of  a 
committee,  and  dispensing  with  the  assist- 
ance and  protection  afforded  by  the  Bank* 
rupt  Laws,  will  ultimately  prove  advantage- 
ous to  the  bankrupts  themselves,  or  to  the 
general  body  of  creditors— to  those  who 
have  no  tricks  of  trade  they  desire  to  con- 
ceal, and  no  exposure  to  apprehend — ^is,  to 
say  the  least,  doubtful. 


EXEMPTION    OF     MEMBERS    OF 
PARLIAMENT  FROM  ARREST. 


The  Court  of  Exchequer  has  evinced  a 
remarkable  disinclination  to  entertain  the 
question,  how  far  a  member  of  parliament 
is  privileged  from  arrest  on  civil  {irocess* 
Our  readers  may  recollect,  that  in  a  case 
of  Gaudy  v.  Buncombe,  M.  P.,  Mr.  Justice 
Williams,  during  the  long  vacation,  decided^ 
that  the  defendant  should  be  discharged 
from  custody,  on  the  ground  that  he  was 
privileged  as  a  member  of  parliament.  An 
attempt  was  made  on  Saturday*  last  to  re- 
view that  decision,  by  moving  for  a  rule  toxe- 
scind  the  learned  judge's  order.  The  court, 
however,  suggested,  that  it  was  waste 
of  time  to  discuss  the  question  now,  as  the 
defendant,  even  if  he  had  been  properly  ar- 
rested in  the  first  instance,  would  clearly 
be  entitled  to  his  discharge  upon  the  meet* 
ing  of  parliament,  and  the  learned  counsel 
who  made  the  application  was  advised  to 
postpone  it,  and  significantly  informed,  that 
he  might  renew  it  on  the  19th  instant, 
parliament  having  been  summoned  to  meet 
on  the  18th. 

Now,  we  are  well  aware  that  the  couru 
of  justice  have  uniformly  discountenanced 
speculative  attempto  to  obtain  their  opinion 
upon  questions  of  law  not  necessarily 
arising  in  the  progress  of  a  cause.   Indeed 

•  The  motion  was  renewed  onThundaj  last,  and 
heard,  and  the  court  took  time  to  consider  whether 
the  rule  should  be  granted. 
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the  discasBion  df  abHiBCt  questiont  Ibunded 
upon  a  fctitieiu  state  of  cnrcaniataDces 
would  be  a  grievous  misappKcation  of 
public  time*  But,  it  may  be  doubted 
whether  the  question  uusuccessfully  at- 
tempted to  be  iM-ought  under  the  conside- 
ration of  the  court  in  Goudy  v.  Dttncombef 
was  fairly  open  to  any  such  objection.  The 
question  presents  itself  in  this  form  !-^Tfae 
]^aiotiffin  the  action  having  obtained  the 
judgment  of  a  competent  tribunal-— of  the 
Court  of  Exchequer  itself— that  the  de- 
fendant was  justly  indebted  to  her  in  a 
specified  sum,  sues  out  a  writ  of  execution 
addressed  to  the  sheriff  of  Yorkshire,  who 
arrests  tlie  defendant,  but  is  directed 
shortly  after  by  the  order  of  a  judge  to  dis- 
diarge  his  prisoner,  on  the  ground  that  he 
was  a  member  of  the  House  of  Commons, 
and  by  reason  of  that  distinction,  protected 
from  a  species  of  executi<m  available 
against  the  bulk  of  the  Queen's  subjects. 
The  order  was  made  by  a  single  judge, 
ntting  in  a  moderately  sized  room  behind 
Chancery  Lane,  with  probably  one  hundred 
impatient  suitors  standing  either  at  his 
elbow  or  outside  the  door,  without  much 
time  for  consideration,  and  no  opportunity 
for  consultation.  The  judge's  order  was 
obviously  of  the  utmost  importance,  both 
to  the  plaintiff  and  the  defendant.  It  is 
quite  possible— not  to  say  probable — that 
if  DO  such  order  had  been  made,  her  judg- 
ment would  ere  this  have  been  satisfied, 
or,  in  the  absence  of  such  satisfaction,  the 
defendant  would  have  remained  in  gaol 
untO  discharged  by  due  course  of  law.  The 
eourt  whose  judgment  has  been  rendered 
unavailing  by  the  judge's  order  mnde  under 
such  circumstances,  is  respectfully  asked, 
whether  that  order  is  in  conformity  with 
the  law  ?  and  it  is  said  the  answer  to  that 
question  is  immaterial,  because  in  twelve 
days  hence  the  defendant  would  certainly 
be  entitled  to  his  discharge  from  custody. 
The  alleged  reason  for  the  indisposition 
manifest^  to  enter  upon  the  matter  is 
scarcely  conclusive.  Tlie  possible  event 
suggested  by  the  learned  counsel  for  the 
plaintiff, — that  of  thedefendant  ceasing  tobe 
a  member  of  parliament  before  the  1 8th, — 
is  not  the  only  event  that  can  be  conceived 
in  which  a  decision  of  the  court,  rescinding 
die  order  of  Justice  Williams,  would 
operate  beneficially  to  the  plaintiff.  The 
present  parliament,  like  other  sublunary 
things,  will  come  to  an  end  sooner  or  later. 
How  long  is  the  exemption  of  a  member 
of  this  parliament  to  continue  after  its  dis« 
solution  ?  or,  in  the  event  of  his  re-election, 
when  does  he  begin  to  wear  the  mantle  of 


protection  ?  There  are  other  pfauntifis  and 
defendants  interested  in  the  determinatihn 
of  these  questions,  besides  Mrs.  Goudy  and- 
Mr.  Duncombe. 

It  will  be  readily  admitted,  that  it  is  not 
a  light  occasion  which  would  justify  one  of 
the  courts  of  law  in  entering  upon  a  discus- 
sion that,  by  possibility,  might  terminate 
in  a  collision  between  the  courts  and  one 
of  the  three  estates  of  the  realm.  When 
such  an  occasion  arises,  however,  it  should 
be  treated  with  a  gravity  proportioned  to 
its  importance.  The  newspapers  state, 
we  hope  not  correctly,  that  the  application 
in  Goudy  v.  Duncombe,  and  the  manner  in 
which  it  was  treated,  created  much  merri« 
ment  in  court  It  need  not  be  wonderiod 
at,  if  the  plaintiff,  Mrs.  Goudy,  and  others 
who  may  be  similarly  circumstanced,  find 
it  extremely  diflBcult  to  comprehend  in 
what  the  jest  consists. 


ATTORNEY'S  LIEN  ON  PAPERS. 


An  unsuccessful  attempt  was  made, 
during  the  last  Term,  in  a  case  recently 
reported,*  to  disturb  the  principle  on  which 
an  attorney's  lien  on  papers  rests,  under 
the  following  circumstances  : — Mr.  Brome- 
head  was  employed  as  an  attorney  by  a 
person  named  Dewsnap,  to  conduct  the 
proceeedings  in  a  case  of  17i£  Queen  ▼. 
Alger,  and  in  other  matters.  In  the  month 
of  January,  in  the  present  year,  Dewsnap 
changed  his  attorney,  leaving  a  balance  due 
to  Mr.  Bromehead  of  99/.  10#.  6d,  to  re- 
cover which  an  action  was  subsequently 
brought.  Pending  this  action,  Dewsnap,  . 
through  his  new  attorney,  took  out  *a 
summons,  returnable  before  a*  judge  at 
chambers,  calling  upon  his  former  attorney 
to  show  cause  why,  upon  payment  of  the 
sum  claimed,  under  protest  and  subject  to 
future  taxation,  he  should  not  deliver  up 
the  papers  held  by  him  as  the  attorney  of 
Dewsnap.  Mr.  Justice  Erie,  before  whom 
this  summons  was  heard,  refused  to  make 
any  order  upon  it.  A  rule  was  subsequently 
obtained  in  the  Bail  Court,  calling  upon 
Mr.  Bromehead  to  show  cause  why,  upon 
payment  of  the  sum  claimed  into  court,  or 
into  the  hands  of  the  Master,  subject  to 
the  verdict  of  a  jury,  the  papers  in  his 
hands  should  not  be  delivered  up.  The 
affidavit  upon  which  the  rule  was  moved 
stated,  that  the  papers  were  necessary  in 
the  action  brought  by  Bromehead  against 
Dewsnap;    that  Bromehead's  claim  was 


^  Inre  Bromehead,  16  Law  Joar.  366,  Q.  P 
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llMn»A  hy  the  Statute  of  Iaoiita«iiii»^  and 
tibat^  aoi  iwdartakiiig  %Hwild.  ii#  giiwii  h^ 
]&airspa|)  do  produM  thft  papava  an  tba 
trial,  if  required. 

Mr.  JuaticQ  Wtgkbnam^  before  whom 
Ae  rule  was  argued*  ^intedly  inquired*  if 
tlusra  was  say,  authority  for  such  an,  agipli- 
QaljoQi?  It  was  qiNta  deac^  usoAt  the 
authority  of  EKggina  lu  iSi^»^  toat  the 
Statul/e  of  Limita^ionikdid  aatafiact.aaatK 
tomay's- lien»  for  the  statttta;appU^to  the 
ram^y  only^  not  thadebt. 

The  counsel  for  tbe  applicant  insisted* 
that  Mr..  Bsomehead  eauld  not  ha  pra-« 
judifiad  by  delivering,  u^  the  paijiar^  as 
tba  amount  of  his  Han  neould  ba  paid,  intn 
tha  bands  of  the  Master>.  and  it  was.  sug:^ 
gaatad,  tjtot  as  an  offinar  og  tha  Qourtb  the. 
cmat  Bught  pjK^^y  iaiai£wre»  and  raquira. 
hjaa  ta  delivac  up  papaas  whicbi  ware  ma^ 
terial  and  necessary  for  tba  trialof  a.cauaa 
actually  depending. 

Justice  WigfUmcm  Ibojugfat  it  would  be 
against  all  principle  to  deprive  an  attorney 
of  bis  lien,,  and  substitute  spmething  of  a 
diffisrent  nature  from  that  which  bet  pos^ 
sfiaaad»  An  attorney^  under  such  aircum- 
stances^  did  not  stand  qu  a  different,  footing 
firom  other  parties.  As  the  applioation 
was  contrary  to  principle,  and  unsupported 
by  authority,  the  rule  was- discharged  with 
qQSts. 

me   LORD   CHAI^CEIJUOB'S    ORDEE 

O^  TKB  BASIGNATllON  0#  0^»:  OV  TBB  Xikl^ 
IN&MASTBKS.. 


Friday  the  5th  day  of  November,  in  the 
eleventh  year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria*.  1847. 

Whbbbas  George  GaUy»  Gsq^^  aii»  af 
the  Taxing  Makers  of  the  Hig^  Coufit  of 
Chancery,  did  on  the  2nd  day  of  N.ovem«^ 
bar  instant*  cesign  his  office  as  one  of  tba 
said  Taxittg  Masters ;  and  whereas  it  is 
enpadient  that  provision  should  be  made^ 
for  the  due  dispatch  of  suah  cansas  and 
matters  as  stand  referred  ta  him;,  his 
Lordship  doth  order  that  all  causes  and 
matters  which  standi  raferrad  to»  tha<  said 
George  Gatty-  be*  transferred  to-  B^wsy 
Ramsay  Baines^.  Roberti  Bayly  Eollatt, 
Philip  MartineaU)  Richard  Miflsi  and  John* 
Wainewright,  some  or  one  of  thani»  to  be 
taken,  by  them  respectively  in  suph  order 
as  the  said  Ricband  Mills  shall  direct ;  and 
bis  lordship  doth  further  ondar  tbat  the 
said  Tabling  Masters  to*  wheat  such  clauses 

»»  3.Ba».«rA4.«3>, 


and  QwttarsabaUraqyafitiKaljr  biR.AMJap«^ 
do.  pcecaad  and  act  tberaia  as.  i\\»  sajd* 
€ieo9ga-Gaay  wna  to,  baiMt  dane,..anA  hm 
thatpuffposa  all  hnoka»  papars,  daeds,  w»^ 
iogp  and  aficouata  tbal  coacam  the  aauaas^ 
and  other  mattei^  whi«b  Caraiecly  stood  oe* 
ferrad  t».  the  said  George  Gatty,  shall  ha 
tcanaferxed  tn^  tbe^said.Tasing  Uastacs  rs> 
spactLv^ly  tn  whom  the  said  causes  wit 
malters  shall  ha  so-  asaigaad  asyafeswaMii^ 
and' this  ordar  ia  to.hftdcawn  up  and  eaip. 
teiad  by  tbe^  ra^rar  o£  the  said  cnust. 
B.  l«47,.foL2iR.Q.W., 

GBca  Mqnbo»J?^- 


NOTICES  OF  NBW  BOOKS. 

Mkitnud  of  the  Lawqf  SdaikmdL  ByJ:>art 
Hill  Bcjrtonv  Advocate,  Author  of  a 
Treatise  oo  the  Law  o£  Bankruptcy)  Lik 
solvency)  and  Mercantile  SafuestraaaU' 
in  Scotland.  An  two  v^ismaa;  Sacavi 
EdMoiB^  enlarged.  Edi^borgh:  Ottm 
A  Boyd.  Loiidim :  SMlpkif^  MarsbA 
.ft  Co.     184(7;    Pp.  4d7,  60tt. 

This  work  is  much  esteemed  amonffst 
our  northern  brethren,  and  deserves  to  he 
introduced  to  the.  notice  of  the  English, 
student  and  practitioner.  Tt  contains  a 
concise  but  clear  view  of  the  law  of  Scot- 
land, ably  written  and  welt  arranged.  Ih 
these  days,  when  the  lawyer  is  incited  tp- 
pursue  his  studies  on  a  more  comprehensive 
and  scientific  plan  than  heretofore,  worfcs 
like  those  of  Mr.  Burton  are  particularly 
acceptable. 

Our  readers  are  acquaihted  with  many 
parts  of  the  mercantile  tew  of  Scotlana, 
which  have  been  ably  stated  in  the  I-^S^ 
Observer  by  one  of  its  contributors  weff 
versed  in  that  branch  of  Jurisptudenoe. 
The  present  author  has  divided  his  treatiiic 
into  two  volumes,  .the  one  on  public,  the 
other  on  private  law..  He  has  shoivn  an 
extensive  knowledge  of  his  subject,  and 
displayed  great  labour  and  research  and 
power  of  condensation  in  the,  execution  ot 
his  work.  The  volume  on  public  law  com- 
prehends that  department  of  the  law  m 
which  the  public  at  large,  or  individuals  ^ 
members  of  the  body  politic  are  interested. 

'' It  relates  to  the  public  institutions*  so  fsa  a^ 

the. citizen  is  caHea  on  to  act  in  "^**'*^wij? 
them  within  Scotland,  from  parliament  ana  me 
superior  courts  of  law  down  to  public  coffl^ 
panics  and  friendly  societies;  to  the  ^^*2^ 
regulations  by  which  the  legislature  has  am 
time  to  time,  on  the  gfonads  of  public  e«ps- 
diency,  or  ftwn  othar  mptivesi  made  «"ff*^5!' 
restricting  trades  and  oecupations>  or  djctattnas 
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in  iMeh  iliey  «« to  "be  eonaueted, 
i  euiTwMLiiiy  liitUii  one  omninon 
vm  vnAMD^  00|nmito  'pvovnioiw  of 
tbft  iKtonr  ngnlntinM  on  'te  one  Inmd,  snd 
thenmettwson'flieoAer*  Hie  poor  law  de- 
wiiiied  n  place  aa  an  important  feature  in  local 
laxaSknv  end  if  it  had  not  been  tfane  aeeitftted 
to  the  iBial  depattment  ot  the  work,  would,  as 
the  machinery  for  protecting  the  impoveriihed 
part  of  the  popnntion  from  flestitation,  have 
CBflHidea  attention  in  tiie  pnrt  dedicated  to 
IheJawof  police,  in  Whh^  the  Mreral  precao- 
^iBiy  and  vcmeffid  meaamei  for  piotecttni^ 
tne  cnsenTrom  calamhiea  and  inconvemencee 
cniaed  by  accident  or  deaign  are  set  forth. 
Hk  pofafic  laws  relating  to  the  means  of  con^ 
vcynce,  ImA  by  land  )uid  water,  demanded  a 
place,  and  the  criminal  code  had  un- 
l  daims  to  be  embiaoed  within  the 
of  die  Volame. 
"^Tlie  powoTB  and  duties  of  magistrates  and 
officers  of  the  law — a  matter  more  or  less  con*- 
neded  with  every  department  of  the  work — 
reqmred'to  be  kept  contiiraally  in  view.  In 
tbeabeence  of  any  new  effition  of  Mr.  Tan's 
eaeeQeiit  '  Jostice  of  the  Peace/  or  of  any 
ettuer  late  work  calcidated  to  continue  it  down 
to  die  present  day  by  embodying  a  notice  of 
tile  mnhitadinons  statutes  by  which  new  f  unc- 
ttas  have  within  these  past  few  years  been 
ennfofied  on  the  unpaid  magistracy,  the  author 
baa  had  in  view  tne  object  of  making  tins 
volume  snpply  the  place,  in  so  far  as  its  limits 
im  permit,  of  the  aort  of  digest  whkh  is  gene- 
ra!^ termed  a  *  Justice  of  Peace.* 

**  In  a  woric  within  so  small  a  compass  the 

pnctising  magistrate  must  not  expect  to  find 

anytlmw  to   supersede  the  statutes,  by  the 

letter  ol  wUch  he  is  bound,  and  the  express 

tanns  of  whidi  lie  ought  to  consult  on  every 

occasion  on  which  he  enfoices  them«    Bum's 

lattice  of  Peace,  which  professes  to  enibody  in 

full  all  the  clauses  of  the  acts  giving  power  to 

jnstiees  of  peace  in  England,  occupies  about 

seven  thousand  verv  closely  printed   pages. 

AldiDtigh  a  smaller  Dolk  would  contain  all  the 

abdntes  with  which  justices  of  peace  in  Scdt- 

laiid  have  to  deal,  a  work  embooying  them  ver- 

baikn,  and  supplying  the  pkce  of  the  statutes 

Aemselves,  would  be  many  times  the  sixe  of 

dna  small  volume.    It  is  almost  unnecessary, 

luiwever,  to  sav,  that  the  Justice  of  peace,  like 

every  other  judge,  must  mid  use  in  diffests  and 

eommentaries.     They  phce  liefore  him  the 

general  result  of  the  complex  and'  apparentiy 

conficting  clauses  of  various  acts, — snow  tfale 

ntaion  of  different  parts  to  each  other, — con- 

ileiise  the  meaning  of  lonjr  involved  enactmenU 

into  brief  nropo6'aions,—mu8trate  the  ooeration 

of -die  act  by  decisions,— wid  probably  the  most 

inanortant  function  of  all,  afford  a  means  of 

^^foence  to  the  statute  law  on  particiAar  heads* 

and  indicate  the  acts  which  liave  been  from 

time  to  tnne  passed  for  the  ntiipoae  of  repirail- 

BV,  steering,  amending,  explaining,  orconso- 

liOMhig  previous  enactments.*' 

The  contents  of  this  vobme  on  Public 
Law  are  thus  arranged  :  -^ 


1.  Courts  dri«w. 

2.  The  Members  of  die  Legislature. 

3.  Public  Ohil  InsdtotMms. 

4.  institotions  osanscted  widi  fialigioB  and 

%.  ilss9BnuB  and  Ttacstion. 

6.  KegidaliODs  and  Eestrictions  of  Tradea 
and  Occnpations. 

7.  Regulations  as  to  IVansit. 

8.  Public  Pohcs. 
,9*  Criflainal  Law. 

The  volume  on  the  Law  of  Private  Righta 
end  Obligations  is  thus  introduced  : — 

**  It  embraess  those  poidons  of  the  origimi 
editien  of  The  Ifaooal  of  die  Law  of  Scol-> 
land  *  which  relate  to  the  private  rights  and 
obligations  of  individuals,  whether  arising  from 
contract  or  from  the  operation  of  the  law. 
Some  adffitions  have  been  made,  embnielns 
departments  wfaieh  had  been  dther  overlooked 
or  bnt  partialhr  attended  to  in  the  first  edition; 
and  an  effort  nas  been  made,  by  noticing  ths 
substance  of  recent  legislation  and  the  princi- 
ples of  late  decisions,  to  cany  the  Uw  down  to 
the  present  day.  The  general  scope  of  the 
volume  rdates  to  property  and  its  tenures,  the 
domestic  relationa,  succession,  contracts,  vnd 
transmissions ;  the  remedies  for  the  fiMlnRnlt 
of  obligations,  the  law  of  debtor  and  creditor, 
and  the  commercial  code  in  general. 

*'  In  some  departments  of  the  book  the 
Anthor  has  made  occasional  references  to  his 
moie  elaborate  and  detailed  woric  on  the  Law 
of  Bankruptcy  in  Scotland,  which  the  reader 
will  mdentand  as  merely  a  brief  method  of 
citing  the  authorities  which  may  be  fonnd  at 
lengtii  in  that  book,  in  support  of  the  princi- 
ples embodied  in  the  abridged  compilation. 

The  Author  has  prefixed  to  the  volume  a 
notice  of  the  Histoiy  of  the  Law  of  Scotland, 
the  sources  whence  it  is  derived,  and  the  Uts* 
rature  in  which  it  may  be  studied,  calcnlated, 
he  hopes,  to  be  tiseful  to  the  student  in  the 
absence  of  any  more  full  and  authoritative 
weik  on  this  important  subject.** 


This  portion  of  the  work  is  thus  sub- 
divided : — 

1.  Persons  in  their  Relations  to  each  other. 

2.  The  various  classes  of  Property,  and  tkcir 
respective  value. 

3.  Succession. 

4.  Obligations  and  Contracts. 

5.  The  Contract  of  Sale. 

6.  Contracts  involving  Copartnership. 

7.  Contract  of  Insurance. 

8.  Contracts  of  Suretyship. 

9.  Contracts  of  Trust  and  Service. 

10.  The  Contract  of  Letting  and  Huring  oT 
Property. 

11.  Bills  of  Exchange  and  other  Negotiabls 
Obligations. 

12.  Securities. 

13.  Insolvent  and  Bankruptcy. 

14.  Legal  Remedies. 


Town  P^ici  Cltm$u  Act. 


TOWN  POLICE  CLAUSES  ACT. 


10  &  11  Vict.  c.  89- 

This  is  an  Act  for  consolidatinif  in  one  Act 
certain  Provisions  usually  contained  in  Acts  for 
regulating  the  Police  of  Towns.  It  received  the 
royal  assent  on  the  32nd  of  July  last. 

It  recites  that  it  is  expedient  to  comprise  in 
one  act  sundry  provisions  usually  contained  in 
acts  of  parliament  for  regulating  the  police  of 
towns  and  populous  districts,  and  that  as  well 
for  avoiding  the  necessity  of  repeating  such 
provisions  in  each  of  the  several  acts  relating 
to  such  towns  or  districts,  as  for  ensuring 
greater  uniformity  in  the  provisions  themselves : 
Be  it  enacted.  That  this  act  shall  extend  only  to 
such  towns  or  districts  in  England  or  Ireland 
as  shall  be  comprised  in  any  act  of  parliament 
hereafter  to  be  passed  which  shall  declare  that 
this  act  shall  be  incorporated  therewith;  and 
all  the  clauses  of  this  act,  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  any 
such  act,  shall  apply  to  the  town  or  district 
which  shall  be  comprised  in  such  act,  and  to 
the  commissioners  appointed  for  improving 
and  regulating  the  same,  so  far  as  such  clauses 
shall  be  applicable  thereto  respectively,  and 
shall,  with  the  clauses  of  every  other  act  which 
shall  be  incorporated  therewith,  form  part  of 
such  act,  and  oe  construed  therewith  as  form- 
ing one  act. 

2.  Interpretations  of  words  in  this  act. 

3.  Interpretations  in  this  and  the  special  act 

4.  Short  title  of  the  act :  "  The  Town  Police 
Clauses  Act,  1847." 

5.  Portions  of  this  act  may  be  incorporated 
with  other  acts. 

Constables. 

6.  Appointment  of  constables.  2  &  3  Vict, 
c.  93.     3  &  4  Vict.  c.  88. 

7.  Power  to  apply  for  additional  constables 
in  case  of  need. 

8.  Constables  to  be  sworn  in. 

9.  Expenses  of  prosecutions,  and  allowances 
to  constables. 

10.  Constables  not  to  resign  without  leave 
or  notice. 

1 1.  Constables  dismissed  to  deliver  up  ac- 
coutrements. 

12.  Penalty  for  unlawful  possession  of  ac- 
coutrements, or  for  assuming  the  dress  of  con- 
stables. 

13.  Power  to  provide  offices,  watchhouses,  &c. 

14.  Duties  of  constables. 

15.  Power  of  police  constables  and  persons 
aggrieved  to  apprehend  offenders  punishable 
on  indictment  or  as  a  misdemeanor. 

16.  Penalty  for  neglect  of  duty. 

17.  Power  of  constables  to  take  recogni- 
zances. 

18.  Form  of  the  recognizances. 
10.  Recognizances  to  be  registered  and  re- 
lumed to  the  justice. 

20.  Penalties  on  persons  assaulting  con- 
stables. 

Obstructions  and  Nuisances. 

21.  Power  to  prevent  obstructions  in  the 
streets  during  public  proeesaions,  &c. 


22.  Power  to  regulate  the  roateorpenowidKv- 
ing  stage  carriages,  &c.,  during  divine  service. 

23.  Proprietors  of  slaffe  carriages  deviating 
from  route  by  order  free  from  penalty. 

24.  Power  to  impound  stray  cattle. 

25.  Power  to  sell  stray  cattle  for  penalty 
and  expenses. 

26.  Persons  guilty  of  pound-breach  to  be 
committed  for  three  months. 

27.  Power  to  provide  a  pound. 
^8.  Penalty  on  persons  ccmimitting  any^ 

the  following  offences  : — 

Every,  person  who  exposes  for  show,  hire^ 
or  sale  (except  in  a  market  or  market-place  or 
fair  lawfully  appointed  for  that  purpose)  aaj 
horse  or  other  animal,  or  exhibits  in  a  caravan 
or  otherwise  any  show  or  public  entertainment^ 
or  shoes,  bleeds,  or  farries  any  horse  or  animal 
(except  in  cases  of  accident),  or  cleans,  dressen, 
exercises,  truns  or  breaks,  or  turns  loose  any 
horse  or  animal,  or  makes  or  repairs  any  part 
of  any  cart  or  carriage  (except  in  cases  of  acci- 
dent where  repair  on  the  spot  is  necessary)  : 

Every  person  who  suffers  to  be  at  large  any 
unmuzzled  ferocious  dog,  or  sets  on  or  urges 
any  dog  or  other  animal  to  attack,  worry,  or 
put  in  fear  any  person  or  animal : 

Every  owner  of  any  dog  who  suffers  such 
dog  to  go  at  large,  knowing  or  having  reason- 
able  ground  for  believing  it  to  be  in  a  rabid 
state,  or  to  have  been  bitten  by  any  dog  or 
other  animal  in  a  rabid  state : 

Every  person,  who  after  public  notice  given 
by  any  justice  directing  dogs  to  be  confined  on 
account  of  suspicion  of  canine  madness,  suffers 
any  dog  to  be  at  large  during  the  time  specified 
in  such  notice : 

Every  person  who  slaughters  or  dresses  any 
cattle,  or  any  part  thereof,  except  in  the  caae 
of  any  cattle  over-driven  which  may  have  met 
with  any  accident,  and  which  for  the  public 
safetv  or  other  reasonable  cause  ought  to  be 
killea  on  the  spot : 

Every  person  having  the  care  of  any  waggon, 
cart,  or  carriage  who  rides  on  the  shafts  Uiere- 
of,  or  who  without  having  reins,  and  holding 
the  same,  rides  upon  such  waggon,  cart,  or 
carriage,  or  on  any  animal  drawing  the  same, 
or  who  is  at  such  a  distance  from  such  waggon, 
cart,  or  carriage  as  not  to  have  due  control 
over  every  animal  drawing  the  same,  or  who 
does  not,  in  meeting  any  other  carriage,  keep 
his  waggon,  cart,  or  carriage  to  the  left  or  near 
side,  or  who  in  passing  any  other  carriage 
does  not  keep  his  waggon,  cart,  or  carriage  on 
the  right  or  off  side  of  the  road  (except  in 
cases  of  actual  necessity,  or  some  sufficient 
reason  for  deviation),  or  who,  by  obstructing 
the  street,  wilfully  prevents  any  person  or  car. 
riage  from  passing  him,  or  any  waggon,  car, 
or  carriage  under  bis  care : 

Every  person  who  at  one  time  drives  more 
than  two  carts  or  waggons,  and  every  peraoh 
driving  two  carts  or  waggons  who  has  not  the 
baiter  of  the  horse  in  the  last  cart  or  waggon 
securely  fastened  to  the  back  of  the  first  cart 
or  waggon,  or  haa  such  halter  of  a  greater 
length  from  such  fastening  to  the  horse's  head 
than  four  feet : 
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vBywjFpeiiKmwhDrijbsordriTcsftiriouaiyOTy 
hone  9r  emiagt,  «r  driveB  furiously  any  cattle : 

fipBfV  penon  who  causes  any  pubiic  car- 
nage, sied^  truck»or  bairow,  with  or  without 
horses,  or  any  heast  of  burden,  to  stand  lonj^er 
than  18  necmary  for  loading  or  unloading 
goods,  or  for  taking  up  or  setting  down 
passengen  (except  hackney  carriages,  and 
horses  and  other  beasts  of  draught  or 
bmthen,  standing  for  hire  in  any  place  ap- 
poinlsd  for  that  purpose  by  the  commissioners 
or  other  lawful  authority),  and  every  person 
who,  by  means  of  any  cart,  carriage^  sledge, 
tnodE,  or  barrow,  or  any  animal,  or  other 
vsaiis,  wilfully  interrupts  any  public  crossing, 
or  wflfully  causes  any  obstruction  in  any 
public  ficMtpath  or  other  public  thoroughfare : 
-  Every  person  who  causes  any  tree  or  timber 
or  iran  beam  to  be  drawn  in  or  upon  any  ear- 
ns^ without  having  sufficient  means  of  safely 
gmdiagthe  same: 

Every  person  who  leads  or  rides  any  horse 
or  other  ammal,  or  draws  or  drives  any  cart  or 
enii^ge,  sledge,  truck,  or  barrow  upon  any 
laotway  of  any  street,  or  fastens  any  horse  or 
o^eranisoal  so  that  it  stands  across  or  upon 
any  footway: 
every  person  who  places  or  leaves  any  fur- 

mbin^  goods,  wares,  or  merchandize,  or  any 
calk,  tub,  basket,  pail»  or  bucket,  or  places  or 
OSes  any  ctanding^place,  stool,  bench,  stall,  or 
showboard,  on  any  footway,  or  who  places  «iy 
Uind«  shade,  covering,  awmng*  or  other  pro- 
jectioa  over  or  along  any  such  footway,  unless 
sndi  blinds  shade,  covering,  awmng,  or  other 
pSQJeeSioQ  is  eight  feet  in  height  at  least  in 
every  part  thereof  from  the  ground : 
.  Ewry  person  who  places,  hangs  up,  or 
adieiwlse  exposes  to  sale  any  goods,  wares, 
merobandixe^  matter,  or  thing  whatsoever,  so 
that  the  same  project  into  or  over  any  footway, 
or  bcryond  the  Hue  of  any  house,  shop,  or 
buildiiig  at  which  the  same  are  so  exposed,  so 
as  to  obstruct  or  incommode  the  passage  of 
tfiy  person  over  or  along  sudi  footway : 

'  Svcxy  person  who  rolls  or  carries  any  cask, 
tab,  hoop,  or  wheel,  or  any  ladder,  plank,  pole, 
tinsber,  or  log  of  wood,  upon  any  footway,  ex- 
tept  lor  the  purpose  of  loading  or  unloading  any 
cart  or  carnage,  or  of  crossing  the  footwav : 

Every  person  who  places  any  line,  cora,  or 
pole  acroes  any  street,  or  hangs  or  places  any 
doSfaes  thereon : 

Every  common  prostitute  or  nightwalker 
katecingand  importuning  passengers  for  the 
purpose  of  prostitution : 

Erery  person  who  wilfully  and  indecently 
cxpoeea  his  person : 

Every  person  who  publicly  offers  for  sale  or 

distribotioii,  or  exmbits  to  public  view,  any 

mtj^e,  indecent,  or  obscene  book,  paper,pirint, 

dnsriiig^  painting,  or  representation,  or  sings 

any  profane  or  obscene  song  or  ballad,  or  uses 

any  pro6me  or  obscene  language : 
Every  peraon  who  wantonly  dischargee  any 

ftcearm,  or  throws  or  discharges  any  stone  or 

«ther  missile,  or  makee  any  bonfire,  or  throws 

or  sets  fire  to  any  firework : 

Every  person  who  wilfuUy  and  wantonly  dis-| 


turbs  any  inhabitant,  by  pulling  or  ringing 
anv  door  bell,  or  knocking  at  any  door,  or  who 
wilfully  and  unlawfully  extinguishes  the  light 
of  any  lamp : 

Every  person  who  flies  any  kite,  or  who 
makes  or  uses  any  slide  upon  ice  or  snow : 

Every  person  who  deanses,  hoops,  fires, 
w^hes,  or  scalds  any  cask  or  tub,  or  hews, 
saws,  bores,  or  cuts  any  timber  or  stone,  or 
slacks,  sifts,  or  screens  any  lime : 

Every  person  who  throws  or  lays  down  any 
stones,  coals,  slate,  ehells,  lime,  bricks,  timber, 
iron,  or  other  materials,  (except  building  mate- 
rials so  inclosed  as  to  prevent  mischief  to  pas- 
sengers) : 

Every  person  who  beats  or  shakes  any  car- 
pet, rug,  or  mat  (except  door  mats,  beaten  or 
shaken  before  the  hour  of  eight  in  the  morning) : 

Everv  person  who  fixes  or  places  any  flower- 
pot or  box,  or  other  heavy  article,  in  any  upper 
window,  without  sufliciently  guarding  the 
same  agamst  being  blown  down : 

Every  person  who  throws  from  the  roof  or 
any  part  of  any  house  or  other  building  any 
slate,  bricks,  wood,  rubbish,  or  other  thing, 
except  snow  thrown  so  as  not  to  fall  on  any 
passenger : 

Every  occupier  of  any  house  or  other  build- 
ing or  other  person  who  orders  or  permits  any 
person  in  his  service  to  stand  on  the  sill  of  any 
window,  in  order  to  clean,  paint,  or  perform 
any  other  operation  upon  the  outside  of  such 
window,  or  upon  any  nouse  or  other  building 
within  the  said  limits,  unless  such  window  be 
in  the  sunk  or  basement  story : 

Every  person  who  leaves  open  any  vault  or 
cellar,  or  the  entrance  from  anjr  street  to  any 
cellar  or  room  underground,  without  a  suffi- 
cient fence  or  handrail,  or  leaves  defective  the 
door,  window,  or  other  covering  of  any  vault 
or  cellar,  or  who  does  not  sufficiently  fence  any 
area,  pit,  or  sewer  left  open,  or  who  leaves 
such  open  area,  pit,  or  sewer  i^nthout  a  suffi- 
cient light  after  sunset  to  warn  and  prevent 
persons  from  fallinff  thereinto  : 

Every  person  who  throws  or  lays  any  dirt, 
litter,  or  ashes,  or  nightsoil,  or  any  carrion, 
fish,  offal,  or  rubbish,  on  any  str^t,  or  causes 
any  offensive  matter  to  run  from  anv  manufac- 
tory, brewery,  slaughter-house,  butcner's  shop, 
or  dunghill  into  any  street :  Provided  always, 
that  it  shall  not  be  deemed  an  offence  to  lay 
sand  or  other  materials  in  any  street  in  time  of 
frost,  to  prevent  accidents,  or  litter  or  other 
suitable  material  to  prevent  the  freezing  of 
water  in  pipes,  or  in  case  of  sickness  to  prevent 
noise,  if  tne  party  laying  any  such  things 

causes  them  to  be  removed  as  soon  as  the  oc- 
casion for  them  ceases : 
Every  person  who  keeps  any  pigstye  to  the 

front  of  any  street,  not  being  shut  out  from 

such  street  hy  a  sufficient  wall  or  fence,  or  who 

keeps  any  swine  in  or  near  any  street,  so  as  to 

be  a  common  nuisance. 

29.  Penalty  on  drunken  persons,  &c.,  guilty 
of  riotous  or  indecent  behaviour. 

Fires. 

30.  Penslty  for  setting  chimneys  wilfdlly  on 
fire. 
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31v  Penfilt}f  finr  aceideotallf  allowiog  cbink> 
iU9»  to  catch  fire>. 

32.  Fire  enii^Det:  and  ilrcnrant  touf  b«>  pio*. 
yided  by  the  Commissioners. 
^  33.  Yive  police  permitted  to  g9  b«yond  the 
limits  of  the  act  on  dofraying  tha  cxpcQ«e4 
Piaoes.  of  public  resork ' 

3«.  Ptoalty  on  victualkrs  harbouring;  eon- 
stebles  while  on  dotyk 

35.  Penalty  on  coffiee-shop  keepes*  harhour* 
iXfg  disorderly  persons. 

36.  Penalty  on  persona  keeptnf;^  places  for 
beap4>ai£uig^  eock^hting>  &c. 

Hackney  carriage9. 

37.  Hackney  carriages  to  be  licenced. 
/  38.  Hackne3r  carnages  defined  as  standing 
or  plying  for  hire  in  any  street  within  the  pre- 
scnbed  oistance^  and  every  carriage  stanoing 
upon  anv  street  within  the  prescribed  distance, 
luving  thereon  any  niud>ered  plate  required  by 
this  or  the  special  act  to  be  fixed  upon  a  hack 
ney  carriage,  or  having  thereon  any  plate  re- 
sembling or  intend^  to  resemble  any  such 
plate  as  aforesaid. 

39.  Fee  to  be  paid  for  licence. 

40.  Persons  appl}dng  for  licence  to  sign  a 
requisition  for  the  same. 

41.  What  shall  be  specified  in  li»  Ilcencee. 

42.  Licences  to  be  registered. 

43.  Licence  to  be  in  force  for  one  year  only. 

44.  Notice  to  be  given  by  proprietors  of 
hackney  carriages  of  any  change  of  abode, 

45.  Penalty  for  plying  for  hire  withonft  a 
licence. 

46.  Drivers  not  to  act  without  first  obtaining 
8  hcence. 

47.  Penalty  on  drivers  acting  without  U- 
cence. 

48.  Proprietor  to  retain  licence  of  drivers 
▼hen  in  his  employ,  and  to  produce  the  same 
\idlen^ummoned.  Justices  may  endorse  con- 
victions upon  licences.  Penalty  on  proprietors 
$ttt  neglect. 

49.  Proprietors  to  return  licence  to  drivers 
when  quitting  his  service  if  they  behave  well, 
if  otherwise  proprietors  to  summon  them. 
Compensation  in  case  of  licence  being  impro- 
perly withheld. 

50.  Licences  to  be  suspended  or  revoked  for 
misconduct. 

51.  Number  of  personr  to  be  carried  m 
a  hackney  carriage  to  be  painted  liiereon. 

62.  Penalty  for  neglect  or  for  refusal  to 
carry  the  prescribed  number. 

5a.  Penalty  on  driver  for  refusing  to  drive; 

64.  If  the  proprietor  or  driver  5  any  such 
hackney  carriage,  or  if  any  other  person  on  bis 
behalf,  agree  beforehand  with  any  person  hiring 
such  hackney  carriage  to  take  for  any  jcrt>  a 
maxxU$s  than  the  ftare  allowed  by  ^is  or  the 
special  act,  or  any  b]^e-law  made  tiiereunder, 
such  proprietor  or  driver  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  if  he  exf 
act  or  demand  for  such  job  more  than  the  fare 
90  agreed'upon.^ 

55.  Agreement  to  pay  more  than  the  legal 

*  This  is  an  hnportant  section. 


fa»aofc.toibtt  lwi£ng».aod  man  paklbaiiQiid 
tha  pvoper  fan  ma^hn  noDvered  heck. 

66.  IJ9  tbe  pfoptitflwror  driver  of  any  soch 
hBcJfinejr  carriage^  on  H  any  o^bec  persoa  oa  hit 
bdhal&.agDiewiithaiiyperaott  to  catiyiaorhy 
suah  haohney  canuge  parsona  not  esoaediag 
in  nnmbv  tiie  number  so  painted  on  such  esiK 
rnge  as  aforeaaid,  for  a  distawse  to  be  ia  te> 
discretion  of  such  pvopcietor  or  driver^  and  l» 
a  sunt  agreed  vpa/a,  auch  pr^ndetor  or  dabaat 
shall  be  liable  to  a  penalty  no(t  exeeeding  fadbt 
shillmgs,  if  the  diataaea  which  he  eanies  suck 
persona  be  under  that  ta  which  they  wece  es!^ 
tilled  to  be  oamsd  foe  the  sum  so  wreed  upon 
according  to<  the  fore  allowed  b^  thie  or  the 
special  act,  or  anjr  bye-knr  mads  m  pnnuance 
thanoL^ 

57.  Depoaitto  be  made  for  eairiagea  wait- 
ing, Penislty  oa  tha  dnver  refonng  to  wait^  ot 
to  account  for  tha  depoeit; 

58.  Overcharge  by  hackney  coachmen^&c 
to  be  indnded  in  eonvietion,  and  returned  to 
aggrieved  pacty^ 

59.  Penalty  for  pemutting  pensons  to  ride 
withoat  eoneent  of  &e  hirer. 

60.  No  person  to  act  as  driver  of  any  e»> 
riage  without  the  consent  of  the  proprietor. 

61.  Penal^r  an  driven  misbehaving. 

62.  Penalty  for  laaving  carnages  uRattandsd 
afc  placee  of  public  nsort^ 

63.  In  eveiy  ease  in  whteh  asf  hurt  or 
damage  has  beeit  cansed  to  any  person  or  pn^ 
party  as  aforeaaid  by  the  driver  of  any  carnage 
let  to  hire,  the  justice  before  whom  aneh  dmat 
has  been  convicted  may  direct  that,  tiia  pea< 
prietor  of  such  carriage  shall  pay  such  a  sum 
not  exceeding  five  pouade  aa  appeals  to  te 
jnstice  a  reasonidila  compensation  for  such 
hurt  or  damage;  and  every  proprietor  aha 
pays  any  audi,  compensaiion  aa  afonsaaid  my 
recover  the  saoie  from  the  driver,  and  san 
compensatioa  shall  be  recovendile  Ironr  such 
proprietor,  and  by  hioK  from,  such  drrveiv  ^ 
damagse.* 

64.  Imppoperiyataaduig  with  carriage;:  rsfo^ 
ing  to  give  wayr  toy  or  MMtmcting  any  dler 
driver;  ordeprivinghimof  hisfore.  PenaltySO^ 

65.  Jinstices  empowered  to  award  compensa* 
tioa  ta  drivers  for  loaa  of  time  in  attabdiDg  ta 
answea  complaintsnot  sabetaatiatedv 

66.  Penalty  for  refiming  to  pay  the  ffiTB. 

67.  Penalty  for  damaging  < 

68.  Commissioners  may  maka  ' 
rqgnliUang  hackney  carriages. 

ITaMt^g. 

69.  Regulation  of  bathing  machines. 

70.  Regulations  as  to  rates. 

71.  Bye-laws. 
79.  Tender-ef  amende. 

Recovery  ^  damayea  and  penaHiafi 

73.  Recovery  ofdamages  and  penaltiea^^ 

74.  In  ft^dtod  part  of  penalties  to  be  paw  !• 

guardiane  of  unions.  . 

76.  All  thmga  required^  to  be  dbne  by  W* 
justices  mayj  in  certain  eases,  ba  done  hfcme. 


^  This  also  is  a  material  chuse.  ^^ 

*  This  ckuse  effecta.an  afteration  in  tBa »^ 


*'^.^^er8oii3  pmg  ^he  evidence  liable  to'  'tUfe  dsy,  ikt  -ttadent  k  Teqoirfed  to  lmv«  % 


fMaltijQS  Qfperjmy. 

Acce88  to  ^peeiai  adt. 

77*  t^ies  of  special  act  to  be  kept  and  de- 
aoiitaa  and  allowed  10  U  ia^eoted.  7  W.  4, 
&1  Viot.c.  83. 

7B.  Tcnalty  on  filing  to  keep  or  dqiosit 
tti^4;qpiea. 

LEGAL  EDUCATIOIJ  REPORT. 


4Mr0OArBS,  WmTBW  TO  Tft£  8I«NBT,  AffD 
BOLICITOBS  IK  ^COTLAlVt^ 

Halting  in  the  last  volume  extracted 
bom  the  Refuirt  of  the  Committee  the 
<Aet  of  dieir  ww  oi  the  evidence  regard- 
ing Ifae  exisiing  state  of  Legal  Education  m 
£«g]Bid  and  Irofatod,  and  also  in  Gernuiiiy,^ 
we  proceed  now  to  Their  statements  relat- 
ii^  to  Seolkmd. 

"13ie  Facnlty  of  Advocates  represent  the 

legal  l>ody  in  Scotland,  and  only  take  cogn>- 

saaee  of  the  legal  instmction  given  in  the 

Xlinvenity  of  Edinbmgh  by  the  professors  of 

dnrillaw  and  of  Scatoh  law  in  that  university. 

Diis  Ws  necessarily  had  an  effect  upon  the 

hgA  education  of  the  other  universities.  Tbttae 

k  in  &ct,  no  bar  except  in  EdinlMirgb,  .and 

itgal  education  is  very  .im]ierfect  in  all  except 

in  Glasgow.  In  Glasgow  it  is  made  princi|niUy 

snboervient  to  the  wants  of  the  bode^  of 

Procmators,  who  correspond  to  the  English 

md  Irish  soliciloia.    The  gensnd  oanrse  of 

aaB%  being  in  leferanoe  to  the  peculiar  vchaiac- 

ler  a  Scotch laiw» andr^posii^,  as  in  a graat 

ifai^c  it  does,  upon  the  civil  code,  embraces 

asits  chief  object  the  civil  law;  the  Scotch 

tomdng,  as  it  were,  (he  practical  application. 

Hiia  course  forms,  in -some  degree,  the  faculty 

4d  law  at  each  of  the  wuversitiaB.    It  is  carried 

out  by  means  of  lectures,  and  followed  by 

Mioaical  and   final   examinations.     Wh«re 

ihaae  regulations  are  aealously  conducted  in 

fmsAce,  the«ducationi8,  on  the  whole, -as  far 

as  it  goes,  efficient;  but  even  at  Edinburgh,  to 

Jn<^  .from  the  evidence  of  Lord  Brougham, 

holii  lectoces  and  examination  have,  in  many 

IWfticulaia,  lost  much  of  their  original  energy. 

*!  4iUQr  safely  say,'  si^  the  noble  lord, '  that 

ihia  ^axmnination  is  Aext  to  nugatery.    It  is  a . 

little  better  than  the  English  iorxa,  but  it  is 

aat  auich  better  ibrgioonding  the  student  in 

ihe  kmniAedge  of  his  profession.'    And  this 

oandusion  seems  amp]y  liorne  out  by  his  jire- 

vioBs  statement.   After  re£am^g  to  the  neglect 

of  l^gal  educatisa  in  the  inns  of  couft  in 

Ifciyland,  he  continues  4  '  In  Scotland  the  case 

is  not  {{idte  the  same,  but  it  is  tending  towards 

Am  same.    Formerly  two  examinations  must 

^  |M»e  through  by  the  candidate  before  he 

ooud  he  what  is  called  passed  or  admitted  to 

^^socate,  which  ia  tantamount  to  our  call  to 

4hebat.    One  was  in  ^il  law,  and  the  other 

i&  Soolch  law^  and  4it  sJi  time^  and  up  to 


^  Bee  34  L.  O.  I62^.ai4,^63,  380, 488,  501. 


course  of  lectures  on  civil  law,  upon  the  ttt- 
atitutee,  and  another  course  of  lectures  i^pon 
the  pandectsi,  and  also  a  thkd  course  upon 
Scotch  law,  by  the  Scotch  Law  Professor, 
who  is  appointed  %y  Ae  Faculty  of  Advocates, 
whidi  is  the  leg^  body  in  Scotland.  Tbe 
attendonos  upon  those  classes  is  the  <sn^ 
thing  that  now  venams  likely  to  be  ««fly 
effectual,  as  imposing  the  duty  of  being  edn- 
cated  upon  those  who  are  about  to  be  made 
advocates.  TTie  certificate  of  the  professor  is 
Tequired  that  the  party  has  attended  the  tixUfie 
chnses,  but  then  is  tio  examination  wbatevtsr 
of  the  pupO  by  the  professor  in  the  Scotch  %tw 
ctes,  tfaonfljh  there  is  the  examination  "by  the 
Oivfl  Law  Professor,  "in  the  two  civil  law 
classes.  Ncrvtertheless,  these  examinations  liave 
exceedingly  little  of  ^sdlty  or  use  in  them. 
When  I  attended  the  class,  it  was  perfect^ 
we!l  known  that  the  answer  to  each  question 
eotdd  be  kftown  befoi«hand ;  for  if  the  profes- 
sor began  his  question  (the  examination  beiiur 
in  Latin)  with  "  An,"  the  answer  was  "  Non,* 
in  the  negative,  whatever  the  question  was. 
If  he  began  his  question  in  "  r^onne,"  •&« 
answer  was  •*Etiam,"  whatever  the  question 
was.  That  I  can  speak  to,  from  my  own  «t^ 
perience,  to  have  been  the  constant  well-known 
course  df  sxamination  at  the  late  Professor 
Dick's  class  ;  whether  the  examinations  hav^s 
contimied  since  or  not,  I  am  not  able,  of  my 
own  knowledge,  to  speak.  I  never  remember 
an  examination  in  the  Scotch  Law  class.  The 
only  other  test  of  proficiency  is  by  the  exami- 
nation which  the  candidate  for  the  bar  undeiw 
goes  before  seven  examiners  in  the  Scotch  law, 
and  nine  examiners  in  the  civil  law,  belonging 
to  the  Faculty  of  Advocates.  As  each  exami- 
ner takes  a  title  of  the  institutes  in  one  case, 
and  Of  the  pandects  in  the  other,  to  examine 
the  pupil  out  of,  if  each  examiner  were  to  maloe 
the  candidate  undergo  a  Yeal  examination  upon 
'Aie  title,  the  result  would  be,  ftiat  he  would  be 
examined  strictly  upon  seven  titles  of  -the 
Scotch  law,  and  eighteen  titles  of  the  civil  law, 
which  if  the  party  conld  answer  upon,  mi^ 
be  taken  to  be  an  exceedin^f  rigorous  test  df 
the  proficiency  in  those  sciences.  But,  tmfor- 
tanateljr,  whatever  may  have  been  the  orif^nttL 
of  ^tiiat  practice,  in  nict,  it  has  become  not 
much  l)€tter  tiian  nugatory  or  formal ;  for  it  is 
the  invariable  custom  for  the  candidate  to  wsit 
tq)on  those  examiners  one  after  another,  and 
each  Teceives  him  civilly,  and  upon  his  goinff 
away,  te^s  Imn  he  may  look  over  such  ana 
sucn  a  thle ;  the  consequence  of  which  is,  thtft 
he  knows  exacthr  upon  what  title  he  is 'to  lie 
examined,  and  therefore,  although  it  is  bettar 
perhaps  than  nothing,  inasmuch  as  itreqmrss 
mm  to  have  made  Inmsetf  master  of  these  "SS 
titles,  yet  it  is  equally  dear,  that  as  he  can 
midce  himsi^  master  of  those  for  the  particular 
purpose  of  the  moment,  lie,  in  all  probabiU^V, 
has  entinsly  forvotten  every  tittie  oi  such  tifie 
a  wei9c  after,  unless  ne  happens,  indepmdsilify 
df  this  vxaminatiDn  and  of  these  exigences,  to 
hav«  made  hiBBiS  master  of  the  scAjsbt. 
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Therefore  I  may  safely  say  this  examination  is 
next  to  nugatory/ 

Such  was  the  state  of  legal  education  at 
Edinburgh  in  Lord  Brougham's  time.  Pro- 
fessor Maconochie^  the  present  Professor  of 
Civil  Law  in  the  University  of  Glasgow, 
gives  a  somewhat  more  favourable  view  of 
the  state  of  legal  instruction  in  that  uni- 
versity at  present 

**  Now^  as  then,  the  education  for  both  pro- 
fessional and  unprofessional  men  is  inadequate 
and  unsatisfactory,  but  there  seems  at  least  a 
more  distinct  recognition  of  its  value  and  ne- 
cessity. There  is  no  course  of  legal  study 
intenaed  for  general  students  in  any  of  the 
universities  of  Scotland ;  in  no  portion  of  the 
course  in  the  Faculty  of  Arts  is  there  even  an 
elementary  course  of  law  introduced ;  no  time 
is  given  for  it ;  nor  is  it  considered  as  neces- 
sary or  auxiliary  to  the  obtaining  a  degree. 
The  Faculty  of  Law,  wherever  it  exists  in  those 
institutions,  is  totally  distinct  from  the  usual 
curriculum  of  study;  so  that  a  young  man 
may  take  his  de^e  of  Master  of  Arts,  and 
have  the  pretension  of  being  educated  in  all 
branches  of  literature,  and  yet  be  utterly  igno- 
rant of  the  first  principles  of  the  laws  and  don- 
stitution  of  his  own  country  (the  case  of  a 
great  majohty  of  the  students  in  the  Scotch 
universities),  and  h  fortiori  of  those  of  other 
nations.  An  endeavour  was  made  in  some 
degree  to  supply  this  want  in  Edinburgh  and 
Glasgow.  In  the  former  there  was  a  chair 
"  of  the  Law  of  Nature  and  Nations,"  which 
was  occupied  by  the  first  Lord  Meadowbank, 
but  this  again  formed  no  part  of  the  usual 
curriculum  of  the  university ;  it  gradually  fell 
into  disuse,  and  is  now  completely  abandoned. 
In  the  latter.  Professor  Miller  aelivered  lec- 
tures upon  "General  Law.'*  At  that  time, 
men's  minds  were  particularly  turned  to  the 
discussions  then  going  on  in  Europe,  regard- 
ing the  principles  of  government,  (the  French 
revolution  was  in  progress,  political  economy 
and  the  knowledge  of  tiie  theory  of  government 
only  in  its  infancy,)  and  all  these  circumstances 
excited  more  attention  to  such  a  course  tlum 
it  would  be  now  possible  to  obtain.  It*is  also 
observable  that  at  that  period,  from  this  or 
other  causes,  the  attendance  of  Englishmen, 
and  the  sons  of  gentlemen  from  the  country, 
in  Glasgow,  was  greater  than  it  is  at  present. 
'In  Scotland,'  says  Lord  Campbell,  'almost 
all  the  gentry  usea  to  attend  lectures  upon  the 
dvil  law,  municipal  law,  and  were  passed  as 
advocates,  that  is,  were  called  to  the  bar,  and 
certainly  derived  great  advantages  from  that.' 
The  present  course  of  instruction  appears  to 
be  considered  as  exclusively  destined  for  the 
profession,  and  those  portions  only  are  attended 
to,  which  are  considered  of  immediate,  practi- 
cal, professional  use.  Even  this  provision 
still  continues  scanty  enough.  There  is  no 
preliminary  examination  either  for  advocate  or 
writer  of  the  signet,  or  procurator,  which 
might  go  to  test  the  general  education,  ac- 
qnironents,  or  habits  of  the  candidate  previous 


to  his  being  admitted  to  the  study  of  the  pre- 
fession.  'Hiis  is  a  very  serious  omission,  and 
felt  injuriously  in  many  instances  by  the  can- 
didates during  the  whole  course  not  only  of 
their  legal  studies,  but  of  their  after  profes- 
sional ]Se.  In  Edinburgh  the  Faculty  of  Law 
in  the  university  comprises  three  chiors,  filled 
by  three  professors,  two  of  them  members  of 
the  bar,  and  one  of  them  a  writer  of  the  signet. 
The  first  is  Professor  of  Scotch  Law,  the 
second  is  Professor  of  Civil  Law ;  the  third  is 
Professor  of  Conveyancing;  but  it  is  to  be 
observed  that  these  three  gentlemen  are  gen- 
tlemen exercisinff  their  professional  avocations, 
and  attending  the  courts  of  law  durinor  die 
day.  The  consequence  is,  that  the  duties 
which  they  perform  in  Edinburgh  may  be 
performed  in  Glasgow  by  one  inc&vidual  who 
can  devote  his  whole  time  to  instruction.  In 
Edinburgh  the  course  of  each  professor  does 
not  much  exceed  four  months,  and  consists  of 
only  four  lectures  a  week  and  one  examination. 
The  examination  required  is  in  civil  law  the 
first  year,  and  in  the  following  year  in  Scotch 
law,  somewhat  more  strict  than  it  appears  to 
have  been  in  Lord  Brougham's  time ;  its  dura- 
tion for  each  candidate  is  on  an  average  half 
an  hour,  and  it  is  of  suflicient  rigour  to  let  the 
examiners  know  they  are  not  admitting  an 
absolute  ignoramus  into  their  profession,  bnt 
quite  inadequate  to  test  any  complete  know- 
ledge of  the  candidate's  profession,  and  utterly 
inadequate  to  test  the  fact  of  his  having  had 
previously  a  gentleman's  education." 

With  regard  to  the  writers  of  the  signet, 
(the  body  of  practitioners  next  to  the  bar>) 
they  have  a  pretty  rigorous  examination, 
and  they  require — (what  it  is  remarkable 
the  body  of  advocates  do  not) — a  certifi- 
cate of  attendance  upon  the  civil  law  class. 

"  Professor  Maconochie  is  the  sole  member 
of  the  Faculty  of  Laws  in  the  Glasgow  Univer- 
sity, and  embraces  all  the  departments — the 
teaching  of  the  civil  law,  of  Scotch  law,  and  of 
conveyancing.  His  predecessor  had  only  a 
commission  as  professor  of  the  civil  law ;  hut 
on  a  representation,  it  appears,  of  the  procura- 
tors of  Glasgow,  that  is,  of  the  members  of  the 
legal  profession  of  that  town,  he  was  asked  by 
the  Lord  Advocate  on  the  part  of  the  crown  to 
deliver  lectures  upon  Scotch  law.  Professor 
Maconochie  agreed  to  do  so  upon  receiving  a 
royal  warrant  to  that  effect,  and  thus  he  be- 
came teacher  of  civil  law  and  Scotch  law  in 
that  university.  He  is  bound  by  the  statuted 
to  deliver  five  lectures  upon  civil  law  per  week 
during  the  session,  provided  not  less  than  five 
students  offer  themselves  to  attend  that  course. 
Notwithstanding  all  his  anxiety  to  promote  its 
study,  his  efforts  to  coDect  a  regularly  attended 
civil  law  class  in  Glasgow  have  been  hi^erto 
imavailing.  This  is  owing  to  the  peculiar  po- 
sition of  those  who  would  be  likely  to  form 
his  audience.  The  law  students  of  Glasgow 
are  young  men  either  exercising  the  functions 
of  clerks  in  the  procurators'  offices,  or  ^ley 
are  the  'unior  membera  of  that  profession 
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meUjoStf  ongpged  in  profMsioiud  avocsdons 
jqelding  them  pecuniary  advantages;  their 
lime  therefore  is  extremely  limited :  the  only 
hoar  at  which  they  can  attend  is  from  nine  to 
ten  o'clock,  after  their  own  breakfasts,  and 
preceding  the  opening  of  the  offices  for  legal 
Mifliness.  Add  to  this,  that  the  only  certificate 
of  attendance  required  by  the  Society  of  Pro- 
cnrators  for  admission  to  the  profession  is  that 
.  of  a  single  course  of  the  Scotch  law  lectures. 
Hie  Scotch  law  lectures  in  return,  as  may 
natorally  be  supposed,  are  well  attended,  more 
numerously  indeed  than  at  any  previous  period 
in  the  university.  The  present  average  of  the 
class  is  somewhat  about  thirty,  composed 
partly  of  students  of  the  first  year,  and  partly 
of  students  who  attend  a  second  course.  The 
system  of  instruction  combines  lectures  aud 
examinations.  A  civil  law  course  (from  the 
inqKMsibility  of  obtaining  a  class)  being  out  of 
the  question,  the  lectures  are  confined  to  the 
Scotch  law;  but  the  professor,  in  order  to 
obviate  this  defect,  has,  as  he  states,  endea- 
voured along  with  the  practice  of  the  law  to 
carry  on  the  history  of  the  law,  and  to  trace  it 
back  to  the  principles  of  the  Roman  law,  and 
thns  to  compel  tne  students  who  attend  his 
Scotch  law  class  to  carry  away  with  them  as 
much  of  the  principles  of  jurisprudence  as  his 
lifflited  time  will  admit  of.  The  course  pursued 
is  neariy  as  follows :  After  delivering,  some- 
what on  the  plan  of  the  German  universities, 
three  or  four  introductory  lectures,  which 
contain  a  sort  of  synopticsd  view  of  the  busi- 
ness of  the  session,  and  which,  from  enabling 
the  student  engaged  in  professional  avocations 
to  economise  his  time,  and  to  studv  so  as  to 
prepare  himself  for  the  lectures,  wnich  he  is 
thus  enabled  to  anticipate,  are  found  to  be  of 
great  advantage,  the  professor  proceeds  to 
embrace  the  whole  subjects  of  the  municipal 
law  of  ScoUand,  illustrated,  as  already  stated, 
by  a  recurrence  to  the  principles  of  the  Roman 
law  and  of  international  law.  For  this  piupose 
he  enlarges  one  year  upon  particular  subjects ; 
these  he  condenses  in  the  following  year ;  so 
that  students  attending  two  years,  or  if  they 
please  three  years,  may  get  an  eidarged  view 
of  the  wnole  municipal  law  of  Scotland.  It  is 
to  be  observed,  however,  that  this  arrangement, 
under  the  particular  circumstances  of  the  case, 
has  its  inconveniences,  as  in  one  session  a 
subject  is  more  fully  carried  out  than  in 
another ;  in  one  session,  for  instance,  mercan- 
tile law,  in  another  feudal ;  and  as  attendance 
lor  one  session  only  is  required,  as  already 
stated,  in  order  to  qualify  for  admission  to  the 
profession,  it  may  so  happen  that  a  student 
may  obtain  a  certificate,  and  so  pass,  with  a 
oompelent  knowledge  of  a  particular  branch  or 
brmcfaes  of  law,  and  yet  be  completely  igno- 
rant of  all  others.  It  is  also,  as  might  under 
present  arrangements  be  expected,  usual  to 
meet  with  attendance  on  such  lectures  only  as 
are  inmiediately  conducive  to  pecuniary  ad- 
vantage. Professor  Maconochie  gives  a  strong 
Hhistration  of  this  fact :  '  I  always  find  that 
when  mjr  lectures  are  to  be  upon  the  history 
Of  priadplea  of  our  law,  the  attendance  of 


students  is  comparatively  small;  but  when  I 
lecture  upon  the  mercantile  parts  of  our  system 
of  jurisprudence,  and  more  especially  when, 
last  winter,  I  delivered  lectures  upon  the  law 
relative  to  joint-stock  companies,  my  class- 
room was  crowded.'  These  deficienoes  he  has, 
as  far  as  he  could,  attempted  to  remedv.  He 
has  prolonged  the  term,  and  induced  tne  stu- 
dents to  attend  for  a  fortnight  or  three  weeks 
beyond  the  period  of  the  close  of  the  ordinary 
session  of  the  college,  and  has  occasionally 
obtained  their  attendance  during  an  extra  hour 
in  the  week,  but  with  great  difficulty,  for  the 
reasons  already  specified.  The  dass,  too,  from 
which  they  come,  and  the  objects  they  have  in 
view,  naturally  enough  account  for  this.  There 
are  one  or  two  genUemen  who  attend,  sons  of 
citizens  of  Glasgow,  whose  object  it  is  after- 
wards to  go  to  Edinburgh,  ana  become  mem- 
bers of  the  Faculty  of  Advocates ;  but  these 
are  exceptions." 

The  mass  of  the  students  are  those  who 
intend  to  become  practitioners  either  in 
Glasgow,  Paisley,  Ayr,  the  neighbour- 
ing towns  in  the  west,  and  are  destined 
to  the  profession  of  procurator,  equivalent 
nearly  to  the  English  solicitor,  but  who 
have  the  privilege  of  practising  in  the  local 
courts  of  the  resident  sheriffii. 

To  give  ffreater  efficiency  to  his  instruction. 
Professor  Maconochie  has  instituted  class  ex- 
aminations upon  the  subjects  of  the  preceding 
lectures.  These  examinations  are  held  gene- 
rally twice  a  week,  sometimes  oftener,  some- 
times seldomer,  according  to  the  subject.  From 
the  age  of  some  of  the  students,  it  is  not  to  be 
expected  that  all  the  gentlemen  attending  the 
class  wiU  submit  to  the  exposure  of  a  public 
examination;  he  is  therefore  obliged  to  put 
it  to  the  option  of  the  students  themselves 
whether  they  will  stand  upon  his  examination- 
list  or  not ;  he  has  generally  found,  however, 
that  the  majority,  at  least  two-thirds  of  the 
students,  have  agreed  to  that  ordeal,  encou- 
raged no  doubt  by  this,  that  he  gives  no  certi- 
ficate of  abilitv,  and  no  prize  to  a  student  who 
does  not  stana  upon  sucn  list.  In  addition  to 
the  above  mode  of  instruction,  he  has  occa- 
sionally given  questions  in  law,  to  be  answered 
in  writing,  special  cases  for  the  opinions  of  the 
students,  desiring,  of  course,  reference  to  be 
had  to  well-known  cases.  This  arrangement 
is  assisted  by  the  discussions  of  the  '  Law  De- 
bating Society,'  which  he  instituted  himself, 
and  in  which  questions  are  argued  bv  the  stu- 
dents, which  he  himself  had  previouslv  pointed 
out  and  called  their  attention  to.  The  utili^ 
of  such  a  system  cannot  be  too  highly  ratea, 
both  in  reference  to  the  teacher  and  to  the 
taught.  Professor  Maconochie  gives,  from 
his  own  experience,  a  very  striking  testimony 
in  its  favour.  It  is  remarkable  that  no  fined 
examination  is  required  (the  certificate  of  at- 
tendance already  noticed  is  held  to  be  suffi- 
cient); and  still  more  so,  that  a  profession, 
which  of  all  others  one  would  suppose  wv 
most  likely  to  be  guided  by  uniformi^  of  pri 
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JcifSe  and  pme^ce,  shooia  uSiopt  differeiftlxsts 
"for  ouifinctftioB  in  -diffcfBiit  locafities.  In 
C^m)ttil^,  tsalneady  nodoed,  ihe  writers  af 
the  signet  Teqnke  m  certificale  of  attendance 
^pon  the  oml  law,  for  admisncffi  fnto  tlieir 
body,  Irat  do  not  eKsmme  upon  it ;  wliilst^  on 
^e  (kbtx  Me,  they  «saimne  upon  Scotch' law 
7bA  oonveyandng.  In  Glasgow  they  reqtnre 
no  attendance  on  cnil  law  lectures,  and  do  not: 
ecamine  on  Scotch  law,  thou^  they  reqnhe 
vttendance.  In  Aberdeen,  neither  is  very 
strictly  insisted  on ;  hs  mn^  chair  of  law 
owes  its  institution  to  ihe  practitioners  or  at- 
torneys, who  elect  one  of  their  own  body  to  fill 
It ;  and  m  St.  Andrew's,  there  is  no  chair  of 
law  at  an.  Combined  with  this  rery  dnifty 
•provision  for  legal  instmetion,  we  must  also 
olMerve,  the  opportunities  afforded  for  indi- 
iridual  industry  ttnd  study  are  fewer,  and  the 
period  reqinred  for  preparation  much  shorter, 
than  in  England. 

"^'In  Scotland,**  says  Lord  Brbugham, 
"  there  is  no  substitute  for  legal  education, 
such  as  we  have  in  England,  by  the  prac- 
tice of  attendmg  a  conveyancer  and  equity 
draftsman,  or  a  special  pleader.  Some  ad- 
vocates before  being  admitted^  have  at 
tended  a  conveyancer ;  that  is  to  say,  a 
writer  to  the  signet,  who  generally  acts 
also  as  an  agent,  that  ts  to  say  «  solidtor 
in  causes.  Saoh  obtain  a  very  oonsiderabk 
-m'actica]  knowledge  of  their  profession. 
DUt  rt  is  by  no  means  common ;  it  is  what 
Tias  happened  to  very  few  of  my  friends 
within  my  own  Imowledge;  and  I  only 
JcBOw  one  on  4he  Isench  in  Scotland  at  this 
snoment  who  underwent  that  discipiine; 
and  I  believe  he  underwent  it  accidentaUy 
irom  having  intended  to  be  a  conveyancer 
or  writer  to  the  signet,  and  having  after- 
wards changed  his  plan,  in  being  called  to 
the  bar ;  and  his  case  is  therefore  a  very 
rare  one,  and  rather  an  exception  to  the 
role. 

"The  period  required  bylaw  for  preparation 
previous  to  admission  is  not  more  than  18 
months.  ^A  man  in  six  months,'  says  Pro- 
fessor Maconochie,  *  may  qualify  himself  to 
pass  his  cinl  law  examination.  He  may  then 
in  the  following  year  go  up,  and  he  does,  prac- 
tically speaking,  then  go  up  for  bis  Scotch  law 
exammation ;  and  therefore  the  answer  to  the 
^estion  is  18  months.'  There  is  thus  no 
netter  security  in  Scotland  than  in  other  parts 
of  the  United  Kingdom  against  incompetency 
in  the  professional  man ;  no  evidence  of  com- 
petency beyond  what  may  be  collected  from 
public  opimon  and  the  position  he  holds  in  his 
profession.  This  may,  in  some  degree,  be 
itlKed  on  in  the  case  of  the  barrister.  In  the 
tatse  of  the  solicitor,  the  test  is  more  dubious, 
and  tiie  consequences  of  incapacity  more  dan- 
tterons ;  nor  is  the  client  protected  from  sudi 
ilanger  by  the  damages  which  the  law  allows 


Ifim  In  'ease  of  pdpable  mistake  In  praete, 
'^fainAtiie  solkntor.  On  "Qie  whole,  <dien,  so 
lar  from  preeentmg  a  model  to  giude  tn  in  the 
imwapvement  or  extennon  of  lecnd  edncalim 
in  England  or  Ireland,  tlie  Scotch  system  and 
ptactice  seem  to  stand  in  need  of  considerable 
improvement  themsdves.** 


MVERPOGL  LAW  SOCIETT. 

HKPOKT  OF  THE  COMMTTTEB  VOR  TRV  TVAB 
BKBING  1st  NOVKWBBR   1847. 

The  committee  have  to  report,  that  duriiu; 
the  last  year  five  new  members  have  been  ao- 
ndtted,  and  the  society  has  lost  one  by  death, 
namely,  Mr.  Mathews. 

It  will  be  seen  from  the  treasurer's  account 
that  there  is  a  balance  now  standing  to  ^ 
credit  of  the  society  of  1235/.  19«.  4d. 

Your  committee  have  to  mention,  as  a  sub- 
ject of  great  interest  to  the  profession,  the  pro- 
ceedings that  have  been  taken  in  reference  to 
the  formation  of  the  Metropolitan  and  Provin- 
cial Law  Association. 

Your  committee  regard  the  establishment  of 
ifhis  institution  as  one  of  those  very  important 
steps,  to  which  many  members  of  the  profes- 
sion have  been  aroused  by  the  proceedings 
which  took  place  about  two  years  since,  in 
connexion  with  gentlemen  at  Manchester, 
Leeds,  and  other  places. 

At  the  beginning  of  this  year  a  correspond- 
ence was  opened  with  the  council  of  the  Law 
Institution  of  London,  who  consented  to  re- 
ceive a  deputation  from  the  Provincial  Law 
Society's  Association,  to  consider  the  best 
course  that  could  be  adopted  for  the  establish- 
ment of  a  society,  consisting  of  members  of 
the  profession  throughout  me  kingdom,  in 
order  that  their  interests  might  be  watched 
over,  and  unfair  encroachments  guarded  against ; 
whilst,  at  the  same  time,  the  improvement  of 
the  law  should  have  due  consideration  frata 
such  a  society. 

Upon  the  first  meetiM  of  the  deputation 
vnth  the  council  of  the  Law  Institution,  that 
body  received  them  most  courteously;  bctt, 
whilst  ^e  individual  members  of  the  cotmeil 
promised  to  enrol  themselves  as  members  of 
any  institution  that  might  be  formed,  the 
council  decided,  that,  as  a  body,  the  terms  of 
their  charter  prevented  any  such  connexion. 

The  provincial  deputation  then  had  several 
meetings  with  their  metropolitan  brethren,  at 
which  members  specially  deputed  by  "Ais 
society  attended,  and  the  result  has  been,  the 
formation  of  the  Metropolitan  and  Provincial 
Law  Association,  with  a  working  committee  af 
London  and  provincial  men. 

Various  meetings  have  been  held  by  that 
committee,  and  very  great  exertions  used  to 
increase  the  number  of  the  members  of  the 
society ;  and  your  committee  have  pleasure  in 
mentioning  that  the  names  have  become  now 
sufliciently  immerous,  both  in  town  and  in  the 
provinces,  and  the  amount  subscribed  to  the 
general  fund  sufficiently  large,  to  warrant  Ae 
committee  taking  energetic  steps  for  the  re- 
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moni o£  thfi  cvila.a«t  ovl  ia  tbe  rmoit  cirei»- 
lated  throughout  tbt  profesaiaot,  and  carrying 
OQtwthe  siiflBeBtiona  &>c  amendmeiit  thereiaaet 
forth. 

Xour  conunittea  have,  duziag  the  paat  year, 
taloa  hito  coaaideratioa  the  propviety  of  fraxa- 
iag,  bills  of  coats,  in  respect  of  several  busi- 
nflaaw  of  common  occurrence,  with  a  view  to 
umfbnnity  of  charges  m  the  profession.  These 
forma  of  bills  are  not  quite  ready,  but  the 
cQoainktee  hope  to  lay  them  before  the  mem- 
bers in  a  few  weeks  for  thdur  consideration,  and 
tniat  this  will  prove  a.  great  convenience  to 
practitioners  in  generaL 

The  members  of  the  committee  who  now  re- 
tina from  office  are,  Messrs.  Eden,  Morecroft, 
Snofvball,  and  Webster. 


TAKING  OUT  AND  RENEWAL  OF  AT- 
TORNEYS' CERTIFICATES. 
I^Mt  dag  of  Michaelmas  Term,  1847. 

423vttnV  VrncO. 

Brown,  Thomas,  16,  Seacoal  Lane,  Skinner 
Street ;  and  Farringdon  Street 

Clarke,  C.  Harwood,  53,  Upper  Badfbrd 
Fbce 

Ghcpiun,  Charles,  2,  Albany  Road,  Clun- 
benred 

Dor,  William  Henry»  Worcester 

Fraaer,  William,  19,  Montpelier  Square, 
Brompton;  Poland  Street;  and  King  Street 

Fora,  H.,  Bar  Hill,  near  Manchester ;  Bruns- 
wick Square ;  and  Svdenham 

Gibeon,  William  Kenshaw,  Manchester 

Gray,  W.,  13,  Martha  Street,  Cambridge 
Heath 

Hawley,  Henry  John  Tooney,  1  Camden 
Street  North,  Camden  Town;  and  Barton 
Place 

Hadwen,  1L  S^  i,  NewChnrch  Road»  Camr 
binrell;:  Old  Kent  Road;  Walworth 

Ifcitc&iifion,  Thomas^  Hautkpool 

Jackson,  Henry,  Derby 

Jame^Uisnry  George,  Sheibonie 

JainaoD,  J.  f  ortin,  9,.  Brook  Street,  Lask- 
bilk ;:  and  Waleot  Square 

Maaday,  John,  Norwich 

Keaiby,  C.  J.>  2^  Chapel  Temce!,  Kilbum 

Naiabald,  Henry,  Loath 

Neidl,  Ekhard,  Tamwortibi 

Husaaa,  G.,  4,  AldacmaBbury  Chuveh  Yavd  ;• 
awl  XaTiawdK  Place 

Sadki^  Thomas,  Beptoa;  and  Aldingboume 

Tadtar,  Andrew,  Plymouth 

Waxd»  W.  C  49»  GrealPetac  Scnet,  Westr 


AppHcatioH  to  renew  CartifiQaU  ta  MicboBlmas 
Term,  pmrwuamt  to  a  BMk  of  Court 
BateliffeK,  Kobert^  New  MillB»  Derby  ^  and 


Tddmaoui  md  renmoing  Certificates  before  a 
isfynU  Cbambers,  on  the  26th  qf  NovmUter. 
AMwatABacbard  Henny,I8»BebnirTcaraQe,. 

TvnML Bridge  Road;  SwaaMa.^  and  PiasUfio 
,  J^30»  HarriaonSinat*  Gsay'a  fan 


Road.;  KnigbtlHidge;.  BfiomptoDi  and  Uar- 
risoa  Street. 

Barnes^  Henry»  Wakefield 

Baynes,  E.  R.»  Aylesbury ;  and  Adam  Street 

Blandford»  Joseph,  86,  Tauxhall  Street 
Vauzhall 

Brown,  William,  Kingsholm 

Bullock,  IL,  13,  William  Street,  Hampstead 
Road;  Paddington;  Islington;  and  Suther- 
land Terrace 

Chalk,  J.  Gust.,  Cookham,  near  Maidenhead 

Catchpole,  William  S.,  47,  Windsor's  Grovci 
Old  Kant  Road;  Gorleston;  and  Leadenhall 
Street 

Cardwell,  Henr^^,  96,  Tib  Street  Manchester 

Dalton,  G.  Wilkinson,  Berwick-upon-Tweed;, 
and  Southampton 

Eliot,  J.,  12,  South  Street,  New  North  Road; 
and  Battersea 

Prankish,  Samuel  Cook,  Malvern  Cottages, 
Clapham  Road ;  and  Wells  Street. 

Fumer,  F.,  1,  Lansdowne  Terrace,  Newing^ 
ton ;  asd964^  Albany  Road 

Gottgh,  Thomas  Tvndale,  Dulverton 

Gxeeo,  Jamaa  Forobam,  Ware,  Herts 

Hooper,  John,  14,  King  Edward  Street, 
Westminster  Road 

Hayiie,  W.  W.,  6,  Dorset  Square ;  Croydon 

Hodgson,  John,  U  Wells  Street,  St.  James's 
Square 

JardSne,  John  Beary,  Stiike  by  Clare 

Johnson,  H.  Levees,  24,  Rurk  Street,  Cam- 
berwdl 

Langham,  James  George,  jun.,  Uckfield; 
Arlington  Street,  Elisabeth  Terrace;  Shoreditch 

Langhao^  Thomas  Paricer,  Hastmgs 

Langhalm,  S.  F.,  jun.,  10,  Bartlett's  Build- 
ings 

Liddell^  Richard,  Cheltenham;  Grafton 
Street 

Lander,  George  Moseley,  86,  Park  Street; 
Camden  Town;  and  Gloucester  Street 

LcHcd,  Thomas,.  ^  Queen's.  Terrace,  Baysi- 
water 

Lodges  James,  Baee,.  near  Lancaster. 

Maddy.  T.  W.,  Sutton  Court,  near  Hereford 

Maude,  Arthur  Grey,  14,  Great  George 
Stiaet,  Westminster 

Morel,  Charles  Baptiste,.  2,  Viae  Cottage, 
Queen  Street^  Chelsea 

NixoiT,  Charles,  Lenton 

Needham,  Joseph,  50,  Prospect  Place,  South- 
wark;.  Appleby ;  and  Wolverhampton 

Newman,  S..  17,  Chester  Street,  Grosvenor 
Pfece 
'  Newland;  Henry,  Chichester 

Pruice,  Courtney  Connell,  2S,  Whartoa 
Street;  Uoyd  Square,  Plymouth;  Holford 
Square 

Paley,  Charles  EdWard,  York 

Petherick,  J.  W.,  106,  Great  Russell  Street, 
BToomsbunr 

Pearse,  r.  J.  T.,  jun.,  2  Lamb's  0>ndnit 
Place ;.  Great  James  Street,  and  Bernard  Street 

Phillips,  John  W.,  River  Street,  Myddeltoa. 
Square ;  and  Haverford  West 

P&rkin,  George  Lewis,  43,Bastbonie  Terrace, 
Pliddihgton;  and  Regent  Square 
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Rowles,  G.S.  S.,  10,  Prospect  Terrace,  Gray's 
Inn  Road;  and  18,  Queen  Street,  ClerkcnweH 

Sanders,  Robert  Muriel,  98,  Stamford  Street; 
Hart  Street;  Dean  Street;  Prince's  Street 

Smith,  Charles,  3,  Vcrulam  Buildings,  Gray's 
Inn 

Scott,  M.  D.,  50,  Upper  Berkeley  Street ; 
Hamilton  Terrace,  St.  John's  Wood;  and 
Grove  End  Road 

Smith,  J.T.,  27  &  34,  Bernard  Street,  Russell 
Square 

Taylor,  John,  36,  Hemingford  Terrace 

Taylor,  David  Passmore,  64,  Chalton  Street, 
Somers  Town ;  and  Harp  Lane 

Wood,  Frederick  John,  Brown's  Terrace 
Canonbury 

Woodhouse,  Richard,  Hereford 

Wodehouse,  C,  Momingthorpe;  Bedford 
Street 

Were,  Robert  Arundel,  Wellington ;  Bodmin 


Warren,  Henry,  30,  W^lMngftmi  8twet,  Nfiir 
Kent  Road;  and  Charlotte  Terrace 

Worman,  Robert  Aloysius,  2,  flouthgite 
Yillas,  Hackney 

Whitcombe,  Robert  H.,  Edghaston;  Dudley ; 
Bewdley ;  Frederick  Street ;  and  Gowcr  Plaec. 


ADMISSION  OF  SOLICITORS  AT  THE 
ROLLS. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  Nov.  2  4th,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  soticitors. 

Every  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad- 
mission or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rolls 
Yard,  Ch^cery  Lane,  on  or  before  Tuesday, 
Nov.  23. 


ATTORNEYS'  ADMISSIONS.-ADDITIONAL  NOTICES. 

Mickaelmas  Term,  pursuant  to  Judges'  Orders, 
Oueen's  Vtncft. 
[See  the  former  List,  p.  7,  ante.'] 
Clerks*  Names  and  Residences,  To  whom  Articled,  Assigned,  ^c. 

Young,  Horace,  36,  Lincoln's  Inn  Fields;     John  Young,  Sise  Lane 

and  Church  Row,  Limehouse           .        .       J.  Whitehouse,  Lincoln's  Inn  Fields 
Yates,  Alfred,  7,  Liverpool    Street,    Broad     S.  Yates,  Bury  Street,  St.  Mary  Axe 
Street E.  I.  Sydney,  Liverpool  Street 

RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RRPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS^  VIZ. : — 


leuintf  Court. 

In  re  Foulkes.    Nov.  3,  1847. 

BILL     OF     COSTS. — TAXATION. — TRUSTEE. — 
SOLICITOR. 

A  soUcitor  acting  as  self -constituted  trustee, 
cannot  make  any  charge  for  time  or  trou- 
ble, and  a  bill  of  costs   containing  any 
charges  qf  this  nature  wiU  be  taxable  after 
payment,  unless  the  payment  has  been  vo- 
luntary, and  after  a  full  opportunity  of  ex- 
amining the  items  of  the  bilt. 
This  was  a  petition  to  obtain  the  taxation 
of  a  bill  of  costs  relating  to  inquiries  respecting 
a  deceased  legatee  under  the  following  circum- 
stances:— ^The  legatee  was  a  soldier  of  the 
name  of  Roland,  who,  from  entries  in  the  War 
Office,  appeared  to  have  been  killed  in  Spain 
in  1812.    The  legacy  did  not  become  payable 
until  1843,  on  the  death  of  the  testator's  widow, 
who  had  abo  become  his  administratrix,  in 
consequence  of  the  death  of  his  surviving  exe- 
cutor intestate.     Mrs.  Meeson  appointed  as 
one  of  her  executors  a  Mr.  Rlchara  Lowe,  who 
was  head  clerk  to  Messrs.  Foulkes  and  Parker. 
Mr.  Lowe  died  about  thirteen  months  since, 
but  during  his  life  he  had  got  in  the  estate  of 
Mrs.  Meeson,  and  paid  all  claims  upon  it  ex- 
cept this  legacy,  which  was  invested  by  Mr. 


Foulkes  in  his  own  name  to  preserve  it  for  the 
party  properly  entitled.  The  present  petitioner 
was  aoministrator  of  the  original  legatee.  The 
bill  of  costs  objected  to  amounted  to  402.  The 
petitioner  had  offered  to  pay  35/.,  if  Mr. 
Foulkes  would  give  up  the  claim  upon  which 
he  insisted  to  have  a  bond  of  indemnity.  This, 
however,  Mr.  Foulkes  refused  to  do.  At  the 
time  when  this  negodation  took  place  the  bill 
had  been  delivered,  but  the  amount  of  the 
charges  had  only  been  roughly  ascertained 
from  the  books  of  Messrs.  Foulkes  &  Go. 
Subsequently,  Mr.  Foulkes  sent  the  petitioner 
a  cheoue  for  the  balance  due  upon  his  legacy, 
after  deducting  the  amount  of  his  bill,  whidi 
was  delivered  simultaneously  with  the  che(}ue. 
The  bill  contained  a  variety  of  charges  for  time 
and  trouble.       ^ 

Mr.  MaUns  relied  upon  this  circumstance 
as  making  the  bill  taxable. 

Mr.  Kindersley,  for  Mr.  Foulkes. 

Lord  Langdale  said,  that  this  bill  having 
been  paid  was  not  taxable  as  of  course.  He  coU 
lected  that  Mr.  Foulkes  had  made  himself 
trustee  of  the  propertv.  In  doing  so  he  ap. 
geared  to  have  actea  with  great  propriety. 
The  inquiries  made  for  the  representative  of 
the  legatee  seem  to  have  been  neoesRarily  es« 
pensire,  and  may  have  been  ^te  justifiabk 
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but  Ae'jmfmimtmwB  oola  pajniMiit  of  money 
down ;  it  was  not  made  auer  an  opportnnity 
had  been  oflftred  of  examining  the  items  of  the 
b91,  but  by  deducting  the  amount  of  the  bill, 
and  henaing  over  the  balance.  Had  this 
tranaaction  &en  an  agreement,  after  delivery 
of  the  bill,  the  cases  have  gone  so  fieur  as 
to  refuse  taxation.  Bat  this  was  not  the  case. 
Still  taxation  could  not  be  ordered  without 
showing  specific  errors,  but  in  this  case  the  so- 
licitor hAd  made  charges  for  his  own  time  and 
trouble;  therefore,  although  with  reluctance, 
he  must  order  the  taxation. 


fBitt'€iMnuUax  at  englnar. 
Fhtden  v.  Stephens,    August  2, 1847* 

lKTKRI«OCUTORT    APPLICATIONS,-— COSTS.' 

45th  obdxr,  mat,  1845. 

After  the  filing  of  a  biU,  plaintiff  gave  notice 
of  motion  for  an  injunction,  which  motion, 
at  the  reqwtst  of  defendants^  stood  over  :  m 
the  meantime  atfendants  filed  a  demurrer, 
which  was  over-ruled,  but,  on  appeal,  al- 
lowed.    Plaintiff  being  ordered  to  pay  the 
costs  of  the  demurrer  and   the  costs  of 
the  suit.    Held,  that  the  drfendants  were 
not  entitled  to  the  costt  incurred  by  them  in 
preparing  to  resist  the  nuftion. 
This  was  a  petition  by  the  plaintiff,  seeking 
to  hare   certain   costs  disallowed,   and  the 
Master's  report  reviewed ;  it  stated  that  the  bill 
was  filed  on  the  14th  of  August,  1846,  and 
a  notice  of  motion  for  an  injunction  was  served 
on  the  ISth  of  August,  and  came  on  to  be 
heard  on  the  2l8t,  but,  at  the  request  of  the 
defendants,  stood  over  until  the  26th ;  that  on 
the  22nd  of  August,  the  defendants  ^ed  a  de- 
murrer to  the  bill  for  want  of  equity ;    on  the 
31  St  of  August  the  demurrer  came  on  to  be 
heard,  but  was  ordered  to  stand  over  until 
Michaelmas  Term,  irhen  it  was  overruled  by 
the  Vice-ChanceUor ;  that  a  petition  of  rehear- 
ing was  presented ;   that  on  the  1 1th  of  De- 
cember the  Lord  Chancellor  aUowed  the  de- 
murrer, and  ordered  that  it  should  be  referred 
to  the  taxing  master  to  tax  the  defendants  their 
costs  occasioned  by  the  demurrer,  and  also 
their  costs  of  this  smt  j  and  that  such  costs, 
when  taxed,  should  be  paid  by  petitioner  to  the 
defendants.    The  petition  went  on  to  state, 
that  although  notice  of  motion  had  been  given 
by  petitioner,  no  order  had  ever  been  made 
on  the  merits ;  that  the  taxing  master,  in  taxing 
the  defendant's  bill  of  costs,  had  allowed  the 
defendants  all  their  costs  incurred  in  preparing 
to  resist  the  motion  for  the  injunction,  which 
the  petitioner  insisted  he  ought  not  to  have 
done. 

Mr.  BetheU  and  Mr.  Moxon,  for  the  petition, 
contended  that  as  the  demurrer  by  the  defend- 
ants had  been  overruled  by  the  Vice-Chancdlor, 
plaintiff's  motion,  if  it  had  been  made,  would 
probably  have  been  successful,  in  which  case 
plainti^s  costs  would  have  been  costs  in  the 
cause,  but  defendant's  costs  would  not  have 
bean  costo  in  the  cause;  that  the  costs  of  in- 
t^loGUtory  applications  were  not  costs  in  the 


canse,  and  the  Lord  Chancellor,  on  appeal,, 
having,  in  the  order  made  by  him,  said  notning 
as  the  costs  of  the  motion,  they  could  not 
under  that  order  be  considered  as  costs  in  the 
cause.  They  cited  Lewis  v.  Armstrong,  3  Myh 
&  K.  69;  Farquharson  v.  Pitcher,  4  Russ. 
510;  FTiUfe  V.  LisZe,  4  Madd.  226. 

Mr.  Stuart  and  Mr.  Basalgette,  contrk,  cited 
the  45th  Order  of  May,  1845,  under  which  they 
contended  defendants  were  entitled  to  their 
costs  of  the  motion.  The  order  was  to  the 
effect,  that  where  a  demurrer  to  the  whole  or 
part  of  a  bill  was  allowed  upon  argument,  the 
plaintiff,  unless  the  court  ordered  me  contrary, 
was  to  pay  to  the  demurring  party  the  costs  of 
the  demurrer,  and  if  the  demurrer  was  to  the 
whole  bill,  the  costs  of  the  suit  also.  They 
cited  Dugdale  v.  Johnson,  5  Hare,  92. 

The  vice-Chancettor  said,  this  was  merely  a 
question  of  costs.  The  Lord  Chancellor  had 
made  an  order  which  directed  that  it  should  be 
referred  to  the  taxing  master  to  tax  the  costs  of 
the  defendants  occasioned  by  the  demurrer  and 
the  costs  of  the  suit  The  only  question  was, 
whether  the  costs  occasioned  by  interlocutory 
applications  on  collateral  proceedings  were  to 
be  included  in  such  costs ;  his  opinion  was 
that  they  were  not.  If  the  circumstances 
under  which  the  motion  had  been  made  and 
abandoned  had  been  mentioned  to  the  Lord 
Chancellor,  he  might  in  his  order  have  gone  on 
to  say,  "  and  also  the  costs  of  the  motion," 
and  that  would  have  settled  the  auestion. 
Suppose  the  costs  had  been  incunrea  by  the 
defendants  themselves,  for  instance,  if  they  had 
moved  to  alter  the  bill  off  the  file,  on  account 
of  its  not  having  been  filed  with  the  authority 
of  the  pluntiff,  and  that  the  plaintiff  might  give 
security  for  costs ;  such  motions  as  those 
might  nave  been  made,  and  yet  the  defendants 
might  afterwards  have  thought  proper  to  file  a 
demurrer.  Would  the  costs  of  those  motions 
go  as  costs  in  l^e  cause  i  The  rule  was,  that 
those  costs  only  which  were  necessary  for  the 
purpose  of  carrying  on  the  suit  to  a  hearing, 
were  included  in  the  costs  of  the  cause,  but 
that  those  which  were  merely  optional  and  did 
not  necessarily  arise  in  bringing  the  suit  to  a 
determination,  were  not  indu&d.  He  thought 
the  costs  sought  to  be  disallowed  in  the  present 
instance  were  of  this  latter  description,  and 
must  therefore  be  disallowed. 


Witt'€banttlUn  Winiffyt  Bruce. 

Callow  V.  Howie.    Nov.  5, 1847. 

wife's  sbparate  estate.— solicitor  and 
client. — costs. 

A  solicitor,  who  had  transacted  business  in 
reference  to  the  separate  property  of  a  mor* 
rted  woman,  both  previously  and  subse^ 
gnenth  to  her  marriage,  and  who  had 
proved  against  her  husband  for  the  amount, 
under  a  fiat,  filed  a  biU  against  the  husband 
and  wife,  and  the  trustees  of  the  settlement, 
^seeking  to  charge  the  wif^s  separate  estate 
'in  respect  of  the  debt. 

Held,  that  the  wife*s  estate  was  not  dsreetkf 
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UaUe,  and  thai  the  mmMMbt^HrnksmUm. 
against  tie  hmband  andw^e^wikaai  oaf/% 
and  0$  againBt  tia  trwttaea,  witk  aoats. 

Tbs  bill  in  thi&CBM  vwikd  br  Mr.  Jwapk 
CAiu%  a  aoiicitcN^  praTio^  that  ii«  mightW 
dadaced  tntidod  to  itaitd  aa  a  cfeditov  of  tfie 
separate  estate  of  Hon  daiaudmt,  Mriw  EOxA, 
comfmsad  ia.  lier  eettlemeDl^  Inr  •»  mack  of 
bit:  bills  of  coats  as  beeaoM  due  6ok  busiaesa 
dooa  by  bim,  bgr  ber  directioii^  oa  accoomfc  of 
b«v  aDdi  of  ber  separate  estate ;  that  be  bad  a 
lion  upon  the  leaaebdd  estates  eospnsed?  in, 
siisb  setdemeot,  upon  tlie  settfeamit,  and  upon 
deeds  of  appointment  of  new  tnisteesy  for  saek 
bifis  of  coste;  tbatbemigbtbe  dedared  eotU 
tied  to  bave  tbe  amount  due  to  bam  in  lenect 
of  such  part  of  bia  bills  of  costepndoat  ofidie 
rents  and  profits  of  the  leeaehold  estetea  aecni*. 
inST  during  Mrs.  Elliot's  bfe^  and  tbat  tbe 
tBOBtees  under  ber  settlement  inubt  be^orderad 
tap^t^  same  accordingly;  The  defeodanto 
were  Mr.  and  Mrs^  Elliott,  and  the  tmsteea  of 
Ute  settkment.  fiy  the  joiBe  and  ssnaatto  an- 
s^mr  of  the  bmband  and  wife,  they  denied  diat 
angr  contvact  had  been  entersd  into  on  die  wife's 
psKt,  rendering  her  separate  estate  babb.  It 
appeared  tbat  the  plamtiff,  Mr.  Cdbnr,  bad 
aoted  for  Mrs.£Iliott  previously  to  her  mafriage, 
ia  lefemnce  i».  the  pvopertv  settded  afterwards 
taber  separate  use  &r  ber  bfe,  and  afterwaids 
ta  each  purposes  aasbe  should  appoiaL  Be 
bad  also  acted  in  tbe  preparation  of  tbe  settle- 
msQl,  and  in  tbe  appKntmeat  of  two  trustees. 
Tbe  biOs  of  costo  bad  been  delivered  to  die 
baribBBd,  Mr.  Elliott,  who  bad  pdd  a  portion  on 
aocooDt  Mr.  Elliott,  dte  bufiiiand,  afterwaida 
became  bankrupt,  and  tbe  scdidfeoa  proved 
ubAsi  the  iat  for  his  bill,  wbicb»  on  taxation, 
bai'  been  reduced  very  slightly.  The  banlfr. 
ruatTaestate  did  not  produce  a  dmdend  of  a 
bMfoenay  ia  tbe  pound. 

Wigram  aad  YoiM^e  for  tbe  plaintiff,  dtod 
JUmray  v.  Borfce,  4  Sim.  83,  S.  C.  7  Skn.  l«4v 
aad  3  My.  &  Keen,  aog,  ujpoa  appeal;  Oieeiie 
▼«  DMensoa,  1  Craig  &  Phil.  48. 

Kenifouy  Parker,  and  Spmrim,  for  the  de- 
feadants,  but  wen  not  desired  to  be  beard  by 
the  court. 

fSbJ.L.KnifkiBrwee,V.a  In  daacase^ 
aa^e^esdoa  of  the  penoaal  liabiiily  of  tbe 
trustees,  or  either  of  tbem,  ta  tbe  amount  o£  the 
bill  of  costs,  or  any  part  of  it,  ia  not  before  me, 
I  give  no  opinion  upon  it.  Nor  is  the  question 
before  me,,  whether,  i£  the  tenstoea  bare  paid, 
or  shall  pay,  any  part  of  the  bill,  they  will  be 
entitled  to  aeduct  tbe  amount ;  but  the  question 
befeve  me,  is  whether  Mr.  Galiow,  tiie  jdaiatiff, 
the  solicitor,  who  baa  a  moat  just  demand,— 
tiuKt  ia»  lost  against  some-  person  or  persons,— 
tbft  <|piestion  is,,  whether  he  baa  a  dmct  right 
taaaairt  to  the  sepaiate  iM»perty  of  this  kdy  ? 
Ksng  cestainly,!  cannot  think  tbat8hebaa,eitber 
in  wnlang  01  ¥erbaUy>eka4Hp4ksr  piiop«rtf,or 
has  aqnessly  contRicted  ok  preaused  to  pay, 
eiliMK  mm  ber  sepacatei  estate  or  otfaanwise. 
TlMattemytto^eseate  a  dianM^^iaiBSt  bet  pro- 
perty is  put  upon  an  imgliect  oDBtcaa^  i^uoi  is 
aop^osed  to  e3dst  on  ber  pact,,  ariaing,  frona  tbe 
nature  of  the  business,  oecause  it  was  done 


imakili;  kr.  resaaet  of  bar  sspante  estate^  I 
[muat^saf^ancfperbapa  with  some  regret,  that. 
ttim  eaae  amncs  ta  me.  £»  that  purpose^  tor 
;tally  to  &if  la  evecy  otfaar  raspect  than  as  it 
^nokites  tatbe  deedi^or  one  of  the  deeds,  ii^ 
[dorsed  upon  the  settlement;  upon  wbiiek  I 
ahall  say  a  word  praaently.  In  my  judgmnt, 
the  mere,  drcumstanoe  of  the  business  bong 
dona  hi  respect  of  tbe  separate  prc^rty  of  a 
mamed  woman*,  vested  in  tmatooB,.  is  msafi* 
cieat  to  show  that  the  pioperty  of  a  manded 
woDiaa  is  liabk  dksectly  te  the  attorney,  for 
expenses  incurred  in  support  of  that  property. 
The  trustees  may  be  liable,  or  some  other  per* 
son  or  persons  may  be  liable,  but  it  does  not 
in  my  opinion  follow  that  the  property  of  the 
wife,  or*  tbat  tbe  wife-  in  respect  of  tne  property 
is  of  neceasity  Iiabbs«.  There  ia  an  absence  of 
any  proof  of  liability,  and  an  absence  of  any 
ground  of  inferaoce  of  liability.  With  rogp^d 
to  tbe  deeds  indorsed,  tbe  case  as  to  one  of 
those  daeds,.  at  least,  would  give  rise  to  a  ^ues-, 
tionof  more  diffieultv,  but,  for  the  course  tiuit 
baa  been  tekea  by  Mr.  CaHow,  with  respect  to 
thia  demand.  He  had  delivered  the  bill  for  all 
the  business  done  (including  this)  to  the  bus- 
band,  and  in  the  husband's  nanw,  treating  the 
husband  solely  as  his  debk>r..  He  has  pro- 
cured the  bill  to  be  taxed  upon  that  footin|^  aa 
between  him  and  the  husband.  He  has  ob- 
tained a  rule  or  order  for  a  judgment  against 
the  husband  alone  for  the  amount,  and  upon 
the  footing  of  the  taxation.  The  taxationjmj 
be  crediteole  to  him  in  respect  of  ite  verysmaD 
amount.  The  husband  became  bankrupt,  al- 
most, if  not  quite  contemporaneously  with  the 
taxation.  And  iften  Mr.  Callow  under  the 
bankruptcy  proved  tiie  whole  amount,  ex- 
cept as  reduced  by  taxation  under  tbe  fiat 
against  the  husband,  as  a  debt  due  from  1^ 
husband  alone.  Taking  aE  the  circumstances 
together,  I  am  of  opinion  that  tbe  court  can 
neither  accede  to  tiie  demand  made  against  the 
separate  estate,  or  direct  a  course  of  inquiry 
for  the  purpose  of  charging  it.  Witb  wlu^ 
ever  regret  r  ma^  come  to  that  conclusion,  it 
ia  only  one  to  which.  I  can  come  to  in  this  esse. 
I  am  afraid  tbat  I  must  give  the  trustees  their 
coate.  With  regard  to  Mr.  and  Mrs.  Elliott; 
they  stand  upon  a  diflbrent  footing.  I  win 
hear  their  counsel,  if  they  wish  to  say  anything 
upon  tiie  subject. 

palmer  and  j^inirrier  were  then  beard 
the  question  of  coste,  and  insisted  that 
must  be  borne  by  the  plaintifl^  wbo  had 
bis  election  by  proving  against  the  bankrupt*^' 
estete,  and  tiiat  naving  turned  out  to  be  fruit- 
less, bad  madb  an  experiment,  by  this  bilt 
against  the  wifels  estete,  in  which  he  had  also 
fiuled. 

Sir  J.L..Kniffkt  Biruee,  Y,C.  Dismiss  tbe 
bin  as  against  Mr,  and  Mrs.  Elliott,  without 
coate.  ' 

Qaf£si1tf  Xend^. 

CBafm  Oialour  Jadgea.) 

JSnama  v.  jBew. 

BIIilSi  OF  SXCETANtia. — PLKADTira. 

A  deelaration  onabiU  qf  exchange  foUomed 


9i||Mf9of  Qwff^: 


'«Bhieib.<-*t|MM^BnioJI  Vradtiee  Vmrt. 


* 


f»  Ifttf  ^ocft,  wta-tf  Me  oKly  iSkgtttimi 
fvasy  that  **  the  d^/kndant  HsreparM  U$ 
promise  and  undertaking,  imd  M  wit  pay 
the  mid  bia,"^  hut  tmMid  to  aidike  words, 
"  when  it  hacamt  due,**  Special  dmuurer 
on  this  ffroand.  Held,  thai  fkie  deamrrer 
mightbeeet'aaideasfiioehua. 

Mr.  Phipson  moved  lor  aTule  to  «ho«7  o«t^ 
wfagr  an  order  af  Mr.  Justice  Patteeon  made  in 
this  case  sbonld  not  be  set  aside.  This  was  an 
oeiioa  npon  a  bil  <]f  exchange  by  an  indorser 
aj^annt  ilie  acceptor,  and  ibe  dedanttion  fol- 
hmeA  the  fomw  givan  under  flie  nefir  rtikB,* 
■nd  alleged  that  the  Wl  ''Teqmred  tbe  de- 
fiendmt  to  pay  to  A»  B.  '(the  cvawer)  or  order 
-^.  'diree  months  after  date  lihereof,  wfaieh 
period  has  now  iSapsed."  Bat  iht  new  roles 
l^ewiae  directed  that  tbe  declaration  shoidd 
go  on  to  allef^  that  "Ibe  defendant  did  not 
nay  tiie  amount  tiiereof  when  it  became  due.*' 
m  the  declaration  in  IIbb  case  the  phhxtiff  al- 
leged the  drawing,  acceptance,  and  indorse- 
meMt,  and  went  on  thas,  "  of  all  which  the  de- 
fendant then  had  dne  notice,  and  then  promised 
lAie  plaintiff  to  pay  the  amount  tberedf  accord- 
ing to  the  tenor  and  efihct  thereof,  and  of  9iis 
aeoQiluice  thereof."  The  breach  was  tlins 
fllMed^that  ^  defendant  ''  disregarded  fais 
«id  pronnse  and  nndertaldng,  and  &A  not  pay 
the  Bmmmt  of  the  said  bin/'  omitting  iSie  ad- 
diliimal  words,  **  when  it  became  doe.**  There 
Wis  a  demurrer  to  1^  declaration,  assi^n^ing 
lor  emse  that  the  breach  was  msnfiicient  for 
not  alleging  that  tbe  bill  bad  become  doe. 
Hie  case  had  been  taiken  before  Mr.  JtMtlce 
fktaoBon  at  chambers  on  a  sammons  to  set 
«Ae  the  demarrer  as  liivoloas.  Ifis  lordship 
i  order  to  that  efect.  This  order  is  incor- 
It  is  at  all  events  a  Tery  new  and  docdA- 
M  ^estlon  whether  this  declaration  can  be 
aunKitted ;  and  it  was  ao  treated  by  Mr.  Baron 
•MMaon  in  a  ease  >of  exactly  the  same  kind 
^wngbt  before  him  at  chsoenbers,  in  whidh  be 
aefbaed  to  raalEe  an  order,  declaring  iStse  de- 
anrrer  to  be  fm<Aa\n,  The  «ld  form  of  de- 
obRmtion  on  a  Mflof  exehan||e  prevented  oncb 
A  question  as  this  from  aming,  for  it  alleged 
^ht  acceptor  to  beeome  liaMetopaytheamoant 
of  the  bill  "  according  to  the  tenor  and -effect 
of  the  said  bill  of  excoange,*^  and  then  averred 
his  promise  consequent  upon  that  liability,  and 
concluded  by  a  distinct  averment,  "  that  he 
hatfa  not  yet  paid»^  &c.  llie  <Ad  tem,  there- 
fore, included  the  •days  Of  grace  under  the 
words  "  tenor  and  effiact  of  the  bill."  The 
form  under  the  new  rules,  that  the  defendant 
£d  not  pay  when  the  bill  became  due,  was  no 
doubt  intended  to  supersede  the  lengthened 
form  previously  in  use,  bnt  here  the  plaintiff 
W  nefcher  followed  iSie  one  nor  the  other. 
The  aBegation  that  ibe  defendant  hath  disre-* 
garded  his  pronnse  is  not  anfficient  to  raise  a 
Mgd  liabihty.  {Xfovd  Denman.  Cannot  the' 
breach  of  the  piumise  be  referred  to  the  pro« ; 
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utiseilsdr,  ao  aft  to  see  ti^at  it  is  th«tfh»  de- 
fendant has  disregarded  ?3  ^  cannot.  The 
bSl  as  sdt  Yorth  niowa  apromise  to  pay  at 
tuffte  motrffas  altBT  'date.  There  is  uothiug  on 
tte  Ihce  of  this  dedaration  to  show  th«t  tiiere 
are  three  days  dfmceto  be  added  to  the  three 
uabtlistrf  oats.  The  hnadi  of  the  i^romise 
may  be  a  Ineach  at  the  date  of  tbe  three 
tnoxrths,  and  not  of  llie  three  months  and  three 
days.  IVne  is  now  no  aBegation  of  the 
"tenor  and  ^ect  ctf  liie  bill,*  for  otberwise 
as  the  custom  of  metrhants  has  been  imported 
into  the  law  of  the  land,*"  the  allegation  might 
be  sofficient.  But  imon  this  dedwalion  it  ly- 
pears  that  the  defendant  aooepted  a  biQ  thrae 
months  after  dat^  and  nromisod  to  pi|y4hiae 
months  after  di^  and  broke  his  promise. 
But  then  as  the  law  allows  thne  days  beyond 
the  three  months  the  dedaration  i^peaia  to  be 
for  a  cause  of  action  which  had  not  in  law 
arisen,  litirihree  OMmths  alone  are  spoken  <ef, 
and  nothii^  is  said  ef  tiie  three  daya. 

The  court  intiinaled  that  perhaps  a  referaaoe 
to  the  writ  and  the  declaratk>B  would  diow 
that  the  writ  was  not  issued  till  moie  than 
three  days  after  the  three  months,  and  then  the 
allegation  in  the  declaration  that  at  the  time  of 
the  dedaration  1^  defiemdant  had  not  oeifaEm- 
ed  his  promise  night  get  over  the  oifficullgr- 
But  the  judges  desirad  not  to  be  considered  as 
eaqfmssingany  oj^mon  on  this  pdnt,  and  dicy 
reserved  Sieir  decision  on  the  application  untd 
they  should  have  an  ofpportnnity  of  consulting 
Mr.  Justice  Patteaon. 

Cur.  ad,  vaiU, 

Mondoff,  Nov.  -S.  On  this  d^  at  the  sitting 
of  thecoorty 

Lord  DenmoM  said*  We  have  consulted  my 
brother  Patteson»  who  oontinues  to  be  of  the 
same  opinion  as  wiien  he  made  the  order  whidi 
it  is  now  sought  to  aet  aside.  He  thinks  ibaX, 
thete  must  luive  been  some  diffisrenoe  in  the 
facts  of  the  ease  said  to  have  oocuxred  before 
Mr.  BarDQ  JUderson.  My  brother  Pattesan 
thinks,  and  we  all  concur  with  him  in  the  •«' 
nion,  that  this  demurrer  is  frivolous.  Ijia 
order^  therefore,  wiU  stand*  and  the  present  4^ 
plication  be  Miused.  ^Rale  refused* 

^mmH  ttan^  Iksctte  Court. 
(Before  Mr.  Justice  Wightman,) 

BmIL    IVinitf  Tenn,  iuae^ftlS, 

1847, 

jim«tfKivT  AS  *»  CASK  6v  wowimr. 

Where,  ta  the  Couit  ff  Qaeen^e  Bench,  ardle 

for  Judgment  as  in  oase  ef  a  nonstdt  ^has 

heen  discharged  an  a  pereii^oiy  underiak'^ 

ing,  it  is  sacamfrea^  on  the  plaintiff'  to  'dntff 

eg)  the  rule  andtake  noHce  of  the  oamB^Dn 

^fponeohieh  the  rule  which  would  otherafke 

have  leen  made  absolute  was  dStcftorgretf. 

Where,  theptfore,  a  rule  for  judgment  at^ 

eatt  ^  >a  aoaialf  was  diseheerged  an  a 

pereofptorv  undertaking  to  trg,   and  ^ 

plaaafff^mdnotgototrialpureuaittto'ltii 


^  Brown  v.  Harraden,  4.  Term  Rep.  146. 
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undertaking,  imon  which  the  drfmdamt  ob- 
tained a  rule /or  judgment  as  m  case  qf  a 
nonsuit  and  signii  judgment,  the  court  re- 
fused to  set  aside  the  judgment  on  the  appU- 
caJtion  of  the  plaintifft  on  the  ground  that 
he  had  not  been  served  vfith  a  copy  of  the 
rule  discharging  the  rule  for  judgment-as  in 
case  of  a  nonsuit  on  the  peremptory  under- 
taking in  time  to  give  notice  of  trial  in  time 
to  comply  with  the  undertaking.  Semble, 
that  the  practice  has  been  different  in  the 
Court  of  Common  Pleas. 

This  was  a  rule  obtained  by  BramweU  to 
amend  a  rule  for  judgment  as  in  case  of  a  non- 
suit, made  hereon  on  the  8th  of  May  last.  It 
appeared  by  the  affidavits  used  in  moving  for 
tne  rule,  that  issue  was  joined  in  the  cause  on 
the  22nd  of  Mav,  1846,  and  that  notice  of  trial 
was  given  for  the  26th  of  that  month.  This 
was  continued  to  the  sittings  after  term,  and 
was  countermanded  on  the  6th  of  June.  On 
the  21  St  of  January,  18479  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonsuit  was  obtained, 
which,  on  the  1st  of  February,  was  discharged 
on  a  peremptory  undertaking  by  the  plaintiff, 
to  try  at  the  firsc  sittings  uter  Easter  Term. 
This  he  did  not  do,  nor  did  the  plaintiff's  at- 
torney draw  up  the  rule  dischargmg  the  judg- 
ment as  in  case  of  a  nonsuit.  The  rule  was 
drawn  up  by  the  defendant's  attorney,  but  not 
effectually  served  on  the  plaintiff's  attorney 
imtil  the  10th  of  April,  which  was  too  late  to 

S've  the  plaintiff  time  to  give  notice  of  trial  for 
le  first  sittings  in  Easter  Term,  in  pursuance 
of  his  peremptory  imdertaking.  On  the  8th  of 
May  a  rule  for  judgment  as  in  case  of  a  nonsuit 
was  obtained  a^ust  the  plaintiffs,  for  not 
trying  at  the  sittings  in  Easter  Term,  pursuant 
to  his  peremptory  undertaking,  and  judgment 
was  signed  upon  it.  Subsequentiy  (on  the 
20th  May)  BramweU  obtained  a  rule  to  set 
aside  the  judgment  on  the  ground  of  irregu- 
larity, ana  contended,  that  it  was  for  the  de- 
fendant to  have  drawn  up  the  rule  of  the  1st  of 
February,  discharging  the  judgment  as  in  case 
pi  a  nonsuit,  and  have  served  it  in  time  to  en- 
able the  plaintiff  to  give  notice  of  trial  for  the 
first  sittings  in  Easter  Term.  He  cited  Gingell 
V.  Bean,  1  Man.  &  Gr.  50 ;  Scott,  N.  R.  153 ; 
Knight  v.  Smith,  6  M.  &  6. 1016,  and  13  Law 
Jour.,  N.  S.,  C.  P.  115  ;  Sawyer  v.  Thompson, 
9  M.  5c  W.  248. 

Worlledge  now  (9th  June)  showed  cause,  and 
contended  that  the  judgment  signed  hereon 
was  perfectly  regular.  iNo  doubt  it  had  been 
lulea  in  the  Common  Pleas  that  it  was  for  the 
defendant  to  draw  up  a  rule  discharging  a  rule 
for  a  peremptory  undertaking  and  serve  it  on 
the  plaintiff,  but  in  the  Court  of  Queen's  Bench 
the  practice  is  different,  and  it  is 'for  the  plain- 
tiff to  draw  up  the  rule.  With  regard  to  the  case 
of  Sawyer  v.  Thompson,  (9  M.  &  .W.  248,)  that 
could  hardly  be  said  to  be  an^  decision,  as  Mr. 
Baron  Alderson,  who  was  sitting  alone,  decided 
the  case  upon  the  authority  of  uingelly,  Betm, 
(1  Man.  &  Gr.  50,)  and  the  practice  of  the 
Queen's  Bench  was  not  brought  under  his 
notice. 


BranweU  a|»eared  to  support  his  rule. 

WtghtmaUf  J,  I  suppose,  Mr.  BramweU, 
you  rely  on  the  cases  of  Gingdl  v.  Bean  uid 
Knight  v.  Smith. 

BramweU.  Yes,  my  lord,  confirmed  by 
Sawyer  v,  Thompson,  in  the  Exchequer. 

Wigktman,  J.  This  is  a  matter  upon  which 
it  is  desirable  that  the  courts  shoula  agree,  it 
being  a  mere  matter  of  practice.  I  will  see  the 
other  judges  on  the  subject. 

Cur.  adv.  milt. 

Wigktman,  J.,  (12th  June,)  gave  judgment. 
In  this  case  Mr.  BramweU  moved  to  set  aside 
a  rule  absolute  for  a  judgment,  as  in  case  of  a 
nonsuit  after  a  peremptory  undertaking.  The 
question  is,  whether  the  plaintiff  or  the  de- 
fendant is  bound  to  draw  up  the  rule  discharg- 
ing the  rule  for  judgment,  as  in  case  of  a  non- 
suit) and  to  take  notice  of  its  terms.  The 
master  reporto  that  the  practice  in  this  coart 
is,  that  wnen  a  rule  for  judgment  as  in  case  of 
a  nonsuit  is  discharged  upon  a  peremptonr 
undertaking,  it  is  incumbent  upon  the  plaintiff 
to  draw  up  the  rule,  and  to  take  notice  of  the 
condition  upon  which  the  rule,  which  would 
otherwise  have  been  made  id>solute,  was  dis- 
charged. There  would  have  been  no  doubt 
upon  the  point,  but  for  the  cases  cited  of  Gin- 
geU  V.  Bean,  and  Knight  v.  Smith,  in  the  Com- 
mon Pleas,  the  former  of  which  was  foUowed 
bv  Alderson,  B.,  sitting  alone  in  the  Court  of 
Exchequer,  in  the  case  of  Sawyer  v.  Thompson, 
in  which  he  decided  on  theautiiority  of  Gingdl 
V.  Bean,  that  the  plaintiff  was  not  bound  to 
take  notice  of  the  rule  unless  it  was  served 
upon  him.  It  seems  that  such  has  been  the 
practice  of  the  Court  of  Common  Pleas,  but 
that  the  practice  of  this  court  has  been  differ- 
ent; and  it  does  not  appear  what  is  the  prac- 
tice of  the  Court  of  Exchequer,  as  the  decision 
of  Alderson,  B.,  was  come  to  upon  the  autho- 
rity of  GingeU  v.  Bean  only.  In  the  absence 
of  authority  upon  the  point,  I  see  no  reason 
why  I  should  reject  the  rule  of  practice  which 
existe  here,  to  adopt  that  of  the  Court  of  Com- 
mon Pleas.  It  appears  to  me  that  the  rule 
which  has  prevailed  here  is  a  very  reasonable 
one,  and  I  tnerefore  think  the  rule  for  setting 
aside  the  nonsuit  should  be  discharged  without 
costs. 

Rule  discharged  without  costs. 

Comtiuin  9ltui. 
Price  V.  Belcher,   Sittings  in  Bank  after  Trinity 
Term,  1847. 

BLECTIVB  FRANCHISE. — REFUSAL  OF  VOTE 
AT  THE  POLL.  —  ACTION  AGAINST  RE- 
TURNING OFFICER. 

Where  the  returning  officer  at  an  election  fw 
a  member  qf  parliament,  without*  any  ma- 
lieious  motive  and  not  wUfuUy,  refused  to 
receive  the  tendered  vote  of  the  plaintiff, 
whose  name  duly  appeared  on  the  register  of 
voters,  and  who  answered  in  the  affirmative 
the  questions  directed  to  be  put  by  act  of 
parUamait,  but  who  reaUy  was  not  properly 
qu4difiedtovoie:  Held,  that  the  plaintiff 
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emUd  not  mmmiIm  m  oeHon  on  the  eate 
a^fokut  Mc4  retwrmmg  qfieer  for  so  re- 
fumg. 
AcTTON  on  the  case.  The  declaration  stated, 
tbat  the  defendant,  before  and  at  the  time  of 
the  committing  of  the  ^erance  hereinafter 
mentioned,  and  after  the  passing  and  coming 
into  operation  of  a  certain  act  of  parliament, 
6  &  7  Vict.  c.  18,  made,  See,,  ana  intituled, 
&c.,  was  mayor  of  the  borough  of  Abingdon,  in 
the  county  of  Berks,  which  borough  before  and 
at  the  time  of  the  committing  of  the  said  griev- 
ances was  and  now  is  a  borough  that  returned 
and  returns  one  member  to  serve  in  parlia- 
menty  and  to  him  the  defendant,  as  mayor  of 
the  said  borough,  of  right  belonged  by  virtue 
of  his  said  office  of  mayor,  the  execution  of  any 
writ  or  precept  for  the  election  of  a  member 
to  serve  in  parliament  for  the  said  borough, 
which  should  be  delivered  to  him»  so  being 
such  majror  as  aforesaid,  and  to  be  and  officiate 
as  returning  officer  at  such  election;  that  on, 
&&,  a  writ  (setting  out  in  full)  for  the  election 
oC  a  buivess  in  the  place  of  Sir  F.  Thesiger, 
the  then  burgess  for  tne  borough,  who  had  ac- 
cepted  the  office  of  Attom^-General,  which 
said  writ  afterwards  and  before,  &c.,  to  wit, 
ke^  was  delivered  to  one  J.  B.  Monck,  Esq., 
the  sheriff  of  the  same  countv  of  Berks,  to  be 
execnted  in  due  form  of  law,  Dv  virtue  of  which 
said  writ  the  aforesaid  J.  B.  Monck  so  being 
then  and  there  the  sheriff  of,  &c.,  afterwards, 
&c,  to  wit,  &c.,  made  his  certain  precept  in 
writiDg,  under  the  seal  of  him  the  said  J.  B. 
Monck,  of  his  office  of  the  county  of  Berks 
aforeaaid,  directed  to  the  mayor  of  the  borough 
of  Abingdon  aforesaid,  to  be  executed  in  due 
form  of  law,  by  virtue  of  which  said  precept, 
and  by  virtue  of  the  writ  aforesaid,  they  the 
said  burgesses  of  the  borough  of  Abingdon 
beinff  in  that  behalf  duly  forewarned,  to  wit, 
on,  &c.,  at  the  borough  of  Abingdon  aforesaid, 
before  him  the  defendant  so  being  mayor  and 
returning  officer  of,  &c.,  were  assembled  to 
select  a  burgess  for  the  said  borough  according 
to  the  exigency  of  the  said  writ  and  precept 
aforeeud,  and  during  that  assemblv  to  that  in- 
tention and  before  such  burgess  oy  virtue  of 
the  writ  and  precept  aforesaid  was  elected,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c., 
he  the  plaintiff  then  being,  and  the  plaintiff 
avers  that  he    then  was  a  burgess  of  the 
borough  aforesaid,  and  the  name  of  the  plain- 
tiff bemg  then  inserted  and  then  standing  and 
being,  and  the  plaintiff  avera  that  his  name 
was  then  inserted  and  then  stood  and  was  in 
the  register  of  voters  then  in  force  for  the  said 
borough,  to  wit,  the  register  of  iQl  persons  en- 
titled to  vote  in  the  election  of  a  member  to 
serve  in  parliament  for  the  said  borough,  made 
and  formiBd  according  to  the  provisions  of  the 
statutes  in  that  case  made  and  providMJ,  and 
the  plaintiff's  said  name  being  and  standing, 
and  tiie  plaintiff  avers  that  his  said  name  then 
stood  and  was  No.  316  in  the  said  register  of 
voters,  and  the  plaintiff  being  then  entitied, 
and  the  plaintiff  avers  that  he  was  tiien  entitled, 
to  give  his  vote  for  the  choosing  of  a  burgess 


of  the  said  borough,  accor^g  to  the  exegency 
of  the  writ  and  precept  aforesaid,  before  him 
the  defendant,  mayor  of  that  borough,  to  whom 
then  and  there  it  did  duly  belong  as  such  re« 
turning  officer  as  aforesaid,  at  the  said  election 
to  take  and  allow  the  vote  of  him  the  plaintiff 
of  and  in  the  premises,  was  ready,  and  he  the 
plaintiff  then  oflfaned  to  give,  and  then  and  there 
tendered,  his  vote  for  choosing  J.  Caulfeild, 
Esq.,  a  burgees  for  that  parliament,  by  virtue 
and  according  to  the  exigency  of  the  writ  and 
precept  aforesaid,  and  he  the  plaintiff  was  then 
and  there  ready  and  willing  to  answer,  and  did 
then  and  there  answer  in  the  affirmative,  to  him 
the  said  defendant,  as  being  such  returning 
officer  as  aforesaid,  the  question  authorised  by 
the  act  of  parliament  aforesaid  to  be  put  by  the 
returning  officer  at  any  election  of  a  member  or 
membere  to  serve  in  parliament,  if  required  on 
behalf  of  any  candidate,  to  any  voter  at  the 
time  of  his  tendering  his  vote  at  any  such 
election,  and  which  he  the  defendant,  so  being, 
&c.,  was  required  on  behalf  of  Sir  F.  Thesiger, 
a  candidate  at  the  said  election,  to  put,  and  did 
put,  to  him  the  plaintiff,  and  he  tiie  plaintiff 
then  and  there  offered  to  take  the  oath  by  the 
said  act  of  parliament  authorised  to  be  admi- 
nistered by  the  returning  officer  at  any  election 
of  a  member  or  members  to  serve  in  parliament, 
if  required  on  behalf  of  any  candidate  at  the 
time  aforesaid,  to  anv  voter,  Cf  he  the  defendant, 
so  being,  &c.,  should  be  required  to  administer, 
and  should  then  offer  to  administer,  the  said 
oath,  of  all  which  he  the  defendant  so  being, 
&c.,  then  had  notice,  but  he  the  defendant  was 
not  then  required  to  administer,*  and  did  not 
then  offer  to  administer,  the  said  oath,  and  the 
vote  of  him  the  plaintiff  then  and  there  of  right 
ought  to  have  been  received  and  admitted  and 
allowed  to  be  entered  and  recorded,  and  the 
defendant  so  being  then  and  there,  &c.,  was 
then  and  there  requested  to  receive  and  admi- 
nister and  allow  to  be  entered  and  recorded  the 
vote  of  him  the  plaintiff  so  tendered  as  afore- 
said :  Nevertheless,  he  the  defendant  so  being, 
&c.,  well  knowing  the  premises,  but  contriving, 
and  wrongfully,  fraudulenU^,  and  wilfully  in- 
tending to  injure  and  damnify  him  the  plaintiff 
in  that  behalf,  and  wholly  to  hinder  and  dis- 
appoint him  of  his  privilege  of  and  in  the  pre- 
mises, did  then  and  there  hinder  him  the  plain- 
tiff from  giving  bis  vote  in  that  behalf,  and  did 
then  and  there  absolutely  reject  the  vote  of  him 
the  plaintiff  so  tendered  at  the  said  election  as 
aforesaid,  and  did  then  and  there  absolutely  re- 
fuse to  permit  him  the  plaintiff  to  give  his  vote 
for  choosing  a  burgess  for  the  borough  of 
Abingdon  aforesaid  to  the  parliament  aforesaid, 
and  did  not  receive,  nor  aomit,  nor  allow  to  be 
entered  and  recorded,  the  vote  of  him  the  plain- 
tiff for  choosinff  J.  CaulfeUd,  Esq.,  a  burgess 
for  that  borough  to  serve  in  that  parliament, 
contrary  to  the  said  act  of  parliament  and  to  the 
statute  m  that  case  made  and  provided,  and  a 
burgess  of  that  borough  was  elected  for  that 
parliament,  he  the  plamtiff  being  so  excluded 
from  giving  his  vote,  and  his  vote  bemg  so  re- 
jected by  him  the  deifendant,  so  being,  £c.,  and 
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5  'by  Viiliid  4if  1I16  twit  vnd  pi^eovpt  ilforo*- 
fldC  to  tfab  H^rf,  eMrvtitiini,  «iid  Ctemifigtkm 

pRBines,  amd  llie  idepnvittio&  vnd  Imb  <tf  lin 
■ddii^htloTOteBttlie  nud  «l90lioii«  and  to 
hire  his  Tote  TeaareA  vnd  "tdndtted  md 
iflwwd  to  be  entered  and  reoovded  by  tlie  de- 
ftmduft  80  being,  dec  The  aeoond  comft,  -^fta* 
aDaf^  as  in  the  first  d0#n  to  theHendering  of 
Ae  V0te,  proceeded  >--«iid  theiroite  of  bim  the 
ahntiiFthen  and  there  •of  nght  tmght  to  bave 
nm  Teceived  and  adndtted  and  allowed  to  be 
Altered  and  recorded  on  Khe  pdl-boeka  df  the 
aakl  ejection  by  liie  said  defendant,  so  htmg, 
te.,  to  the  «Bd  and  itttent  ^at  irhen  he  ^e 
ddiendant,  so  being,  &c.,  i^mxld  aHer'fhe  final 
dlose  of  the  poll  at  the  said  eiectien  caflt  tip  ^ 
avmber  of  rotee  as  they  ahould  appear  on  the 
said  poll-books,  and  smiidd  openly  'dedare  the 
Mate  of  the  poll,  and  make  proclamation  of  the 
hmeAmt  chosen,  according  to  €he  atatcftes  in 
Aitt  ease,  -^c,  thesud  vote  of  him  the  plaintifi* 
aheiild  be  reckoned,  inchided,  and  cast  "Op  by 
Mm  the  defendant,  so  being,  ^ 


^_  heing,  &c.,  among  the 

iNnnber  of  votes  so  to  be  cast  np  as  aforesaid, 
and  in  order  to  the  making  of  the  said  declara- 
4ion  and  proclamation  as  aforesaid,  as  baving 
been  given,  admitted,  and  allowed  for  choosing 
the  said  J.  Canlfeild,  Esq.,  a  burgess  for  lihat 
parliament,  and  the  defioidant  so  bcang,  &c., 
was  then  and  there  Teqneated  to  receive  and 
admit  and  allow  to  be -entered  and  recorded  on 
Aft^ll-books,  &c.,  (following  the  wtwds  of  the 
yrevione  averment) :  Nevertheless,  he  the  de- 
tandant,  bemg,  &e.,  irBll  knowing  the  premises, 
and,  isc,,  (as  in  the  first  coimt)  did  then  and 
there,  instead  off  eo  reeovinff  and  admitting 
md  allowing  to  be«ntered  and  recorded  on  the 
poll-books  of  the  8aid  election  the  vote  of  the 

entiff  to  the  end  and  intent  as  aforesaid,  did 
1  and  there,  when  the  phdntiff  so  tendered 
SK  fitfdresaid,  and  ao  legneated  him  the  defend- 
mt  to  receive  the  same,  and  to  admit  and  allow 
liiB  same  to  be  recorded  and  entered  as  afore- 
said, to  the  end  and  intent  as  aibreaud,  who/Qy 
vrfosed  to  receive  the  same  to  beao  entered  tmd 
iveorded,  to  the  end  and  intent  as  aforesaid, 
*«t  t»  the  contrary  thereof,  did  tlicn  and  there 
-eanse  and  procure  &e  said  vote  of  the  phmatiff 
"lobe  entered  within  a  certain-space  or  column  of 
•Ifce  amd  poB-boo\s,  which  apace  or  colunm 
tras  and  is  headed  with  the  'words  **  Por  whom 
tendered,"  and  the  entry  of  any  "vote  within 
'Winch  space  or  cotumn  indicates  and  si^ifies, 
and  the  plaintiff  avers  that  the  entry  df  hn  vote 
within  the  said  space  or  ccAumn  ^d  and  does 
ki^cflfte  and  signify  either  that  the  name  of  the 
T*aiutiff  had  been  omitted  from  the  "register  of 
voters  then  in  force  for  "the  said  borough  in 
'Consequence  of  Ae  decision  of  the  barrister 
n^o  had  revised  the  list  from  w^dch  such  re- 
rgiaier  had  been  formed,  or  that  the  TOte  of 
'Some  other  penon  bad  aheady  been  recoved 
and  allowed  to  be  entered  and  recorded  on  fht 
poR'books  of  the^aid  lAeotion  as  btmig  remv- 
tered  in  respect  of  "the  game  nuififieationvs'Siat 
%y  virtne  -of  which  *the  ptednnif  then  dbdmed  to 


viAe,  sBu  Wiat  Vbeiieftne  iSie  *aidd  ^{ilainfilr  was 
niEft  efltilSed  ^wffan  be  i^he  defendant,  aD9)eiDg, 
&c.,  should  after  the  final  close  of  ibe  poll  of 
the8aid'elactina'lMgBtiipydEC.,tD  have  the  Aid 
vote  of  Ufli  i3k  |daintiff  TeekMnd,  aniBlnded, 
and  caatiip  by hnm  4be  deiendaut,  «o  being, 
te^  among  the  nndbervf  votes  €0  10  be  east 
up  na  adbiesaid  aa  ihamg  been^wa,  admittsd, 
aiid  flflbvefi  ior  cbooanig  tihe  aaid  J.  OatOfsild, 
Esq.,  adnnttesa  far  ^hatpariiimenL    And  dii 
pkuatX§aSbK  aa^8»4at  when  hethe'dsfesd- 
ant,  ao  booig,  >&eo  <«hd,  afinr  liie  Anal  dose  e£  the 
poU  at  the  aaki  >eleolBoii, -oast  up  the  mniber  «f 
votesy  &c.,«c«rdmgto'teetat»te^te^he:dM 
defendant  did  Jiian  ivboHy  «ef aae,  neglect,  and 
OEakio-ndksm, iadude, and  cast  apaaoong thi 
number  of  volsa  ao  caat  up,  and  in  openly  da- 
daring  the  aiate  of  tfaepoil,  he  l3ie  defeodaat  did 
wboUyedfoaa^eglcct^Hnd  onttoveckon  and  in* 
ohi4e  amoBig^eniunberof  vcotes  givten  fin*  cha(»- 
iogtheaaidi.  Oanlfinld,E8q^ubn|fea8  for  that 
parliament  then  raturBed  by  hia,  ao  being,  dfce<, 
as  $ad forthe  tmeatateiof  the  poU  in  ^at  be- 
half and  %e  the  deliaBdant  did  «ot  Ihea  m 
reckon  andtndlnde  among  ^le  aaid  nunber  «f 
votes  and  ni  the  ttflteitf  the  pi^  ao  then  and 
there  openly  deDkiedM  aforesaid  the  smd  volt 
of  him  tiie  phdntif^  tand  a  bnaeas  «f  tiuft 
borough  w«8  deoted  for  that  pariiasMnt,  aad 
prodauratioQ  was  made  of  a  aaeniber  «kona 
unthoutthe  vnin  of  him  liM  piatntUF  t»ang  aa 
reckoned,  incMei,  and  aast  up  aa  afo«eiiii» 
wheseby  the  privilege  of  the  pudutiff  in  ^Hft 
behalf 'waa  wholly  iniurod,  enervuiad,  and  da* 
atpoyed,  and  tbe  plamidT  waa  wholly  depmcd 
of  the  beuefit^of  hia  r^  %)  vote  at  the  aoid 
elactinn  and  t»  hava  his  aaidvoto  reoemd,  to^ 
recorded  in  the  aaid  pdl-booloa,  and  9D 
bMnn  tiie  aaam  laekooed,  included,  and  vast  nf 
by  the  deftedant,  ue  being,  &c«,  umaag  ite 
aconber  of -votes  ao  cart  up  after  ahe  •doae  4 
the  pidl  aa  aforesaiA,  ana  aa  have  the  aame 
TBokoned  and  iadoded  in  the  declasatioa  I7 
Mm  the  dsfondant,  so  beiw,  ftc^  of  tikie  ^mm 
of  Ak  paUanoagthe  nmnber  of  votes  givem 
te«,  for  <cimoaing,  te.    Sbe  thivd  ooont,  ^aftar 
cmasMDofav  in  the  same  aunaaer,  weaa  «a  te 
aUage :— aad  at  llMn  and  there  became  aad  a«ii 
die  (duty 'Of  the  defendant  to  enter  the  eaidvi* 
of«heplaiaaiff  ao  tendefed  aa  aforaaaid  upn 


thefMU-booksof  theaaideleetkm  'wHliodt  ea- 
taring  intoOT'iftlowif^  any  acrutiny  by  or  ha- 
tea  faun  the  'defandMitj  ao  being,  te«,  nndx 


regard  to  aaeii  ^(fte.  Noferthakeaa,  Iw  tOn 
dmndaat  Mng  then  and  them  miqfor,  ^»n 
wen  knaadng  the  prantaesydic,  (aabafoae)  aad 
fuAhnr  to  vaa,  hnrasayand  May  thepteMilb 
thaaanR3iieofbispti>viiege  of  votiag,  and  ID 
deuRva  Urn  «f  the  benefit  of  Us  and  priPHi«B 
of  and  in  (the  yRaaaea,  did  then  and  hImr 
■wfoaijftaymidar  md  allow  a  aomtni^  to  In 
held  Srfate  inm  <&e  flrfwiilani,  ao  bna«,  in.. 
toan^at,*Aie.,'nMiTemdtothe^niteat  iin 
taaderoSan 


•Domdand  ImUL  a* 


FliiutMrwag  sot  HbeftenlitMli^ipvik  tad  Wdi 
■»«uiltfbiti0ii  onbing  hixaito  gin^  l^ft  wit 
at  Oe  said  election^  aod  tlnft  ^  vw  aai  tban 
ealillid  to  have  tlw  «BB^  adUtedwdl  allopnd^ 
QBDftRny*  to  tie  primaioi»  of  iba  aid  act  ol 
piriianeiift  aad  to  tha  aMteta^te^vii^wbj  tib 
plRiiliff  WBA  aaC  onlj  tkea  laRm^Eattjc  ymA 
naiMiiwI,  dolmd,  lundeiNdt  and  obalractad  in 
Ae  Qseadaa  ot  hia  aaid  pcnriateaa£  valiaisw  but 
was  than  wholly  dapmed  of  ttft  baoafit  q£  bia 
and  pciirileg^  and  a  bnccaaa.  of  ikM  ^obow^ 
^Bttr  elactad  foe  iJuift  jMudiamaBl^  tha  iH>to  ofi  bm 
tJtoplaintiff'bemgao.buidandaBd  ohamctad^ 
sidwitlMmlaii^TOtaalbiifttiWplaiiMiff  tbait 
aad.  tiiari  by  wtu*  of  the  wait  aad  pneapt 

tbi  pliamiff  was  and  ia  alli«rwiae>  iiqnnad  and 


iln^Qot  gmlty  by  alaftate,  to  aH  tha  coniita. 
Tkm  trial  took  place  befioaa  Mauk»^  Jv  and  ike 
jnzy  found  a  verdict  for  the  dafimdanl,  aidtjoct 
toa.aBfitioatO'aiitBr  a.  iiaedici  fior  tiia  pbuntiff 
fiir4Qft.dBinMaB^  Tha  axgaoMt  en  tha-  rak 
d  for  tliat  purpoaa  took  plaaa  ia  EastNT 


Ib  sflimt  of  tha  rula^ 
7b^(fUr<  Sojeaol;,.  and  JICi^Mrd^  conlck 
€lr.  a<l9i  vaOi 
Aftp  3^  1847.    Tha  judgiaanli  «f  Aa  court 
was  didivcfad  by 

<MtoMm,  J.  Thia  waa  an  aeHan  ai^amfll  Ilia 
dhU^iBiiliiii  as  the  retufBioff  ofieer  for*  the 
bowwpgh  of  AbinadoBv  for  mbain^  to  aBirw  the 
plaintiff  to  give  hia  vote  at  the  dactioa  of  m 
miwihar  of  pariiament  for  that  bo«Migh>  The 
name  of  the  pkintiff  appaaasd  on  tha  wgiatarol 
voters  for  the  borough,  but  he  had  c^ised  to 
reside  there  at  the  time  of  tha-  alastion.  Hia 
tendered  his  vote,  however,  at  the  election,  in- 
sistang  that  on  his  answering  satisfactorily  the 
yiartiana  pat  bjr  the  returning'  oficer  and 
takinff  the  requisite  oaths,  he  waa  entitled  to 
have  his  name  plaeed  on  tha  poll  and  reckoned 
^  at  Iha  final  dose  ofthaaaU.    Thaaetooaing 

*  raqactod  tha  plaiatiff'a.vatow  and  fi>r  that 
^  aolioB  is  broaght^   Thajnayaltlto 

rhaving  daeUuMd  theasHibaa  aatsiad  that 
theidaialiiraasnatatttiiMto  votB^  and  that 
the.  defendant  was  not  actuated  hjt  mty  ma* 
htaaoB  aotives^aod  that  the  actwaanotwiUal, 
foond  a  verdict  for  the  defendaalk.  but  leave 
waa  reserved  to  the  plaintiff  to.  move  to  have 
the  Toodict  entered  for  him  for  40s.  if  the  court 
aiiaiddbo  of  opinion,  upon  die  facts  proved, 
dartiin  the  absence  of  maKoe  an  aetion  could 
be  flMBntaiaed.  On  behalf  of  Ae  phimtiff  it 
Ina  been  contended  that  aa  the  provisiona  of 
flto9^7Tict.,  c.  18;  s.  89,  are  express  that  it 
abalf  not  be  lawftd  to  reject  anyvote  tendered 
at  any  election  of  memDers.to  serve  in  parifap 
meat  b^  an^r  person  a^oae  name  shaff  be  upon 
we  register  in  force  for  tito  thne  bsingA,  except 

*  This  dedaratioia  waa  hM  to  be  good  on 
Saatfaaiaiam  Ute^iKS. 


ite  appaaring  to  tha 
iiity>  apom  fitting  such  qjVMf* 

aat  iS:  aot  the  aama  paraon.  whose  name  appaaaa 
on  SQch  register  aa  afozeaaid,  or  that  ha  hadt 
previously  voted  at  the  same  election^  or  axoapi 
by  reason  of  such  person  refaaing  to  answaa 
the  qjuations  oc  either  of  them,  or  to  take  the 
oath  or  make  the  affirmation  against  bribery; 
that  it  is  thereibn  a  elaar  vioknon  of  the  re- 
turning officer's  duty  to  r^ect  tha  vote,  and 
thus  prevent  the  party  from  enjoying  the  right 
given  him  by  the  statute,  and  one  for  which  an 
action  may  be  maintained,    Ashby  v.  White, 
2  Ld.  Ravin.  938,  and   Lord  Denman's  <£c- 
tam  in  the  case  in  (^  €L  B.  Rep.,  were  par- 
tieularlf  refied  upon  on  behalf  of  the  plaintiff. 
On  the  part  of  the  defendant,  the  99th  section 
of  tha  6  &  7  Vict.  e.  18^  waa  relied  apoiv  by 
which  it  ia  pEovida4  that  **  no  parson  shall  bla 
entitled  to  vnto  at  any  fiitnre  dectioa  fat  a 
menfaar  or  members  to  ascve  in  perliameat.&r 
any  city  or  b<n»aghk.  anlasa  hesbidl*  ever  siaaa 
the  31st  of  July,  in  tha  year  in  which  hia  nama 
was  mseriad  ia  the  reguter  of  voters  thea  m 
foaec*.  have  anridat^  Mtd  at  the  time  of  votm^ 
diali  eontiaae  to  matde  within  tiie  city  ae 
borongh  in  tha  elaelwa  for  which  he  shall 
claim  to  be  eatiUad  to  vote,  or  witlun  the  dia» 
tance  thereof  requiiad  by  the  said  recited  actto 
'entitle  such  person  to  be  registered  in  any  ysai.*' 
Tha  plaintiff,  it  waa  axgoad,  in  seeking  to  veto 
contrary  to  the  aaprass  ppoviaion  of  we  aet.ini 
that  respect  waa  seeking  to  commit  a  miadfr* 
meanonr  for  which  ha  migbt  become  criminally' 
responsible.    It  was  not  denied  that  the  rstunw 
ing  officer,  in  refusing  to  admit  the  vote  oftfaa' 
plaintiff,  had  mistaken  his  duty,  and  might 
under  the  act  have  subjected  nimself  to  a 
crimind  information;    but  it  was  contended 
that  the  rejection  of  the  vote  could  not  properly 
be  made  tne  ground  of  a  civil  action  like  the 
present;  and  this  view  of  the  case  appears  to 
us  to  be  correct    Tha  object  of  the  statutes 
2  W.  4,  and  6  &  T  Vict.,  in  limiting  the  ques- 
tiona  to  be  put  to  voters^  appears  to  be  to  pre- 
vent the  necessity  for  going  into  nice  qyiestiona 
of  law  and  fact,  so  that  id!  who  possessed  a 
right  to  vote  might  exercise  that  nght  withta 
the  time  aowgtvea  al  electiona  foe  that  porpoaak. 
ThianatdctiDnof  tha  inquiry, highlyconvenioit 
with  reference  to  the  general  conduct  of  eleo 
tions,  was  incidentally  attended  with  this  incon- 
venience, that  it  pat  it  in  the  power  of  parties  not 
entitled  to  vote  to  have  their  names  put  on  the 
poll»  and  thus  influence  the  election.    Though, 
nowever,.  a  party  situated  aa  the  plaintiff  haa 
the  power   to  compel   the  returning  officer* 
under  the  apprehension  of  a  prosecution,,  to 
put  his  name  on  the  poll,  be  has  not  the  right 
to  do  it  so  long  aa  he  is  acting  in  direct  con- 
travention of  the  act  of  parliament,  the  pro- 
visions of  which  expressly  declare  that  he  shall 
not  be  entitled  to  vote,  and  the  rejection  in 
such  a  case  would  not  amount  to  a  violation  in 
the  law  of  anythiag.  touching  the  ri^ht    The 
groundlof thepresent actioa ia. the  inpinr  dona 
to  the  plsJntiSrs  zig^  and  we  think»  for  the 
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iwaont  above  given,  he  it  not  entitled  to  vote, 
and  confiemiently  baa  snfiered  no  injunr;  and 
that  the  nue  in  the  preeent  case  must  be  dis- 
charged. This  is  the  judgment  of  mybrothers 
Matile  and  Cresswell  and  myself.  The  Chief 
Justice  having  been  counsel  in  the  cause,  de- 
clines to  take  any  part. 

Rule  discharged. 

CTovrt  of  Itonltrvytrs. 
HiiUet  V.  Lee.    5th  Nov.  1847. 

TBADBR  debtor's  SUMMONS. — SUPFICIBKCY 
OF   8UBBTIB8. 

The  objection  that  one  tf  tho  sureties  to  a 
deed  given  by  a  d^tor  under  the  stat  1  4*  2 
Viet,  c.  110,  if  a  member  of  parliament,  is 
not  necessarily  fatal. 
Thb  defendant  was  served  with  an  affidavit 
of  debt,  and  notice  calling  for  immediate  pay- 
ment of  a  debt  exceeding  3,000/.,  under  the 
Stat.  1  &  2  Vict.  c.  110,  s.  8,  and  f^ave  notice, 
through  his  solicitor,  of  his  intention  this  day 
to  attend  before  the  commissioner  to  submit  a 
bond,  with  sureties  for  the  approval  of  the 
commissioner.    A  bond,  duly  executed,  having 
been  laid  before  Mr.  Commissioner  Fane  for 
his  approval,  the  plaintiff's  solicitor  objected, 
that  one  of  the  sureties  (Mr.  Ward)  was  a 


■  The  writ  requires  the  trader,  within  twenty, 
one  days  after  psrsonal  service  of  affidavit  and 
notice,  to  pay,  secure,  or  compound,  to  the 
satisfaction  of  the  creditor,  or  enter  into  a  bond 
in  such  sum,  and  with  two  sufficient  sureties, 
as  a  commission  of  bankrupts  will  approve  of, 
to  pay  or  render,  &c. 


member  c^puttomeiit,  and  as  sachi 
from  being  received  as  baiL  Peers  and 
bers  of  parliament  were  not  liable  to  the  ordi- 
nary process  of  the  courts,  and  therefore  were 
not  allowed  to  justify  as  baiL 

Mr.  Commissioner  Flane  said  the  objection 
was  one  to  which  he  was  little  disposed  to  mve 
effect;  however,  he  would  consult  his  bromr 
conmiissioner,  (Serjeant  Goulboum,)  who  was 
better  acquainted  with  common  law  practice. 
The  learned  commissioner  (after  retiring  for  a 
short  time)  stated,  that  he  had  consulted  Ser- 
jeant Goulbouni,  and  that  it  certunly  did  ap- 
pear from  the  cases  of  Daiicaa  v.  HiU,  1  D  & 
Ky.  126,  and  Oraham  ▼.  Sturt,  3  Taunt.  429, 
that  members  of  the  House  of  Commons  conld 
not  justify  as  bail.  Still,  he  felt  it  was  exceed- 
ingly hard  that  a  defendant  who  denied  a  debt, 
and  was  ready  to  try  the  pUdntiff 's  right,  should 
be  made  a  bankrupt  unaer  such  circumstances. 
If  the  defendant's  attorney  could  substitute 
another  surety  for  Mr.  Ward,  he  should  ap- 
prove of  the  bond. 

The  defenduit's  attorney  said,  the  twenty- 
one  days  after  service  of  the  affidavit  and  no- 
tice would  expire  this  day,*  and  he  feared  there 
would  be  insuperable  difficulty  in  finding  an- 
other surety  bdbre  the  dose  of  the  day. 

Mr.  Commissioner  Fane  said  the  act  gave 
no  authority  to  extend  the  time,  whilst  the 
courts  of  common  law,  if  such  an  objectida 
was  made,  might  adjourn  the  justification  of 
bail.  There  was  no  analogy  therefore  in  the 
two  cases.  After  some  further  consideration 
he  determined,  under  all  the  circumstances, 
that  the  sureties  were  sufficient,  and  certified 
his  approval. 


ANALYTICAL  DIGEST  OF  CASES. 

BBPOBTBD  IN  ALL  THB  COUBTB. 


ZafD  of  9Lttome5)t. 

[In  continuing  the  New  Series  of  the  Ana- 
lytical Digest  of  Cases,  classified  according  to 
the  subjects  adjudicated  upon,  we  select  the 
recent  decisions  on  the  Law  of  Attorneys,  and 
include  such  of  them  as  can  be  conveniently 
arranged  in  the  present  number.] 

ABTICLBS  OP   CLBBKSHIP. 

Enrolment  service, — To  induce  the  court  to 
exercise  the  power  given  it  by  the  9th  sect,  of 
the  7  &  8  Vict.  c.  73,  of  directing  that  the 
service  of  an  artided  clerk  shall  be  taken  to 
commence  before  the  filing  of  the  affidavits  re- 
quired by  the  8th  section,  some  grounds  for  the 
non-compliance  with  the  regulations  of  the  act 
must  be  shown.    Anon,  34  L.  O.  597. 

bailiff's  fbbs. 

Attorney  liable  /or.— The  attorney  who  en 
gages  the  service  of  the  buliff,  and  not  the 
client,  is  the  party  liable  to  the  bailiff  for  the 
fees  usually  allowed  on  taxation  for  the  execu- 


tion of  process.      Walbank  v.  Qnarterman,  2 
C.  B.  94. 

BILL  OF   COSTS. 

Must  show  in  what  court  the  business  was 
done. — An  attorney's  bill  of  costs  for  common 
law  business,  delivered  under  the  stat  6  &  7 
Vict.  c.  73,  must  show  in  what  court  the  busi- 
ness was  done.  Enyleheart  v.  Moore,  l6 
M.  &  W.  548. 

Case  cited  in  the  judgmeDt :  Lewis  v.  Primrose, 
6  Q.  B.  265. 

DBLIVBBY  OF  BILL. 

To  assumpsit  for  work  and  labour,  defend- 
ant oleaded,  that  the  plaintiff  was  an  attorney 
of  Queen's  Bench,  and  that  the  work  was  done 
by  him  in  that  character  since  stat.  6  &  7  Vict, 
c.  73,  and  that  no  bill  had  been  delivered  or 
sent,  according  to  the  statute,  before  action 
brought. 

Reolication,  de  injurid. 

Held,  bad,  on  special  demurrer.  Simons  v. 
Lloyd,  7  Q.  B.  402. 

LIABILITY. 

Attorney  (^  another  eourt.-^Semble,  the  conit 
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hsa  power  to  eaforoe  the  perfonnance  by  aa  at? 
iomey  of  an  luidertaking  givea  by  him  aa  at* 
toraey  in  a  cause  in  this  oourt»  though  he  be 
not  an  attorney  on  the  roll  of  thia  conrt 
Tkompton  y.  Gwdtm,  15  Mv  &  W.  610. 

LIEN. 

Produeium  qf  papen. — It  ie  no  answer  to  a 
motion  for  the  production  of  documents,  to 
show  that  the  partr  is  a  bankrupt,  and  that  the 
documents  are  m  tne  possession  of  his  solicitor, 
who  daimaalien  unon  them  for  costs. — Bodich 
T.  QamdeU,  34  L.  0.  228. 

LIBN   OF  CONVBYAMGBR. 

A  certificated  conveyancer  has  no  lien  for  his 
charges  upon  deeds  delivered  to  him,  "  with 
and  in  respect  of  "  which  he  does  certain  busi- 
ness for  the  owner  of  the  deeds.  Steadmau  v. 
BocUe^y  15  M.  &  W.  653. 

Case  cited  ia  the  jodgmeot:  Blsadeo  ?.  Han* 
oock,  4  C.  &  P.  I5f . 

MISCONDUCT. 

In  an  action  on  a  biU  of  exchange,  where  it 
appeared  that  the  attorney  for  the  defendant 
had  attempted  to  suborn  a  witness  to  commit 
peijury  in  giving  testimony  that  the  bill  was 
^en  for  a  gambling  debt,  the  court  made  a 
rule  absolute  for  the  attorney  to  be  struck  off 


4S 

the  roll.     Wood  v.  Lori^  Porlorftn^lcMi,  mre 
ifacey,  34  L.  O.  328.    See  p.  10,  amtt. 

PRIVILBOB   FROM   AKRBST. 

An  obvious  deviation  from  the  direct  route, 
unexplained  at  the  time  of  beinff  taken  into 
custody,  will  deprive  a  solicitor  of  his  privilege 
of  freedom  from  arrest  whilst  returning  home 
from  the  court  in  which  he  has  been  engaged  in 
the  suit  of  his  client    Ae  NiaSy  34  L.  O.  227. 

UNDBRTAKINO  TO   PAY  COSTS. 

The  attorney  for  a  defendant  in  a  cause  in 
this  court,  signed  an  undertaking,  whereby,  in 
consideration  of  the  plaintiff's  agreeing  to  sus- 
pend execution  on  the  judgment,  he  undertook 
to  make  an  arrangement  with  him  respecting 
the  pavment  of  the  debt  and  costs,  prior  to  the 
defenaiemt's  bring  discharged  from  prison  on 
other  detainers;  or,  in  the  event  of  the  plain- 
tiff's not  agreeing  to  the  terms  offered,  to  inform 
him  in  sufficient  time  of  the  defendant's  in- 
tended dischaige,  so  that  the  plaintiff  might  not 
be  deprived  of  bis  power  of  lodging  a  detainer 
against  him :  Hela,  that  this  was  not  such  an 
undertaking  as  the  court  would  enforce  sum- 
marily, inasmuch  as  they  could  not  measure 
the  damages  sustained  by  the  non-performance 
of  it.     Thompson  v.  GordoHy  15  M.  &  W.  610. 


BUSINESS  OF  THE   COURTS. 

NISI   PBIU8  CAU8B  LISTS. 


Gregory,  F.  and  Co. 
Oliverson  and  Co. 
W.mdH.P.Sbarp 
J.  Taylor 
Wright  and  K. 

Jaqaes  and  Co. 

Saagscer 

Everest  and  Co. 

J.  G.  Rejnell 

Borbidga 

Evarett  and  Co. 

R.  Comyn 

GeU  and  H. 

W.  Moas 

J.  T.  Cookoey 

Wilaon 

Hy.  Lewin 

Mead 

E.Lewis 

£.  Govett 

Tbomaa  nnd  \f. 

Wnioogfabv  and  .T. 

Wrigbt  ana  K. 

Fannell  and  Co. 

M.  Lewis 

Da  Medina 

Cbampion 

G.  Hume 

J.  B.  May 

T.  M.Tbompson 

Dooglas 

Jackson  and  Co. 

YalWp 

Sadbrooke 


Afuit&sser. 
aiMAysn  raov  tbinity  vaaM. 
Stevens  S.J.  Keating 

Doe  dem.  Peacock     S.  J.  Frere 
Vignollea  S.  J.  Park 

Weiaa  S.J.  Liunley 

The  Mayor  of  Rocbeacer 

aodotbera  S.J.  Lee 

Herrey  S.J.  Arden 

Brooks  a  J.  Atkinaon 

White  Wright 

Beynell  S.J.  Lewis 

Kemp  8.  J.  Lord  Ingeatre 

Duke,  knt,  and  othera        Ablett  and  others 


Giilotc 

Barrel! 

Fiiher 

Bradley 

Eerabaw 

Bailey 

Coatea 

Sterenaon 

Dawaon 

S.J. 

Potchett 

Price 

Maddox 

Coulaon,  pauper 

S.J. 

Branson  and  another 

Godderer 

S.J. 

Haime 

Simmona 

Pavne 
John»on 

Kerl 

S.J. 

Steadman 

Moore 

Wntta 

S.J. 

Clarkaon 

Brent 

S.J. 

Htigbea,  &c. 

French 

Blisa 

Smee 

Edwarda 

Dyer 
Rickards 

Green 

Lee 

Saltmer 

Williama 

Ewart 

S.J. 

Eagle 

Virtue 

Ibbiuaon 

Knowles 

Curtia 

Heame 

Beaaton 

Atwood 

Hiogley  and  anotber 

Ca.  Taylor  and  C. 
Ejt.  Viaard  and  Co. 
Pro.  Norria  and  Co. 
Pro.  £.  JenDinga 

Issue,  Wilson 

Pro.  Ogle  and  Y. 

Pro.  Allan  aod  Co. 

Pro.  Mawe 

Dt.  Gregory,  F.  and  Co. 

Pro.  Sladen 

Pro.  Rusbbury 

Ca.  J.  Wrigbt 

Dt.  Sudlow  and  Co. 

Ca.  Rd.  Perkina 

Pro.  Weatmaoott  and  Co. 

Pro.  Busb  and  M. 

Pro.  H.  Wicbena 

Dt.  Hill  and  S. 

Pro.  Deene  and  Co. 

Pro.  Steele 

Pro.  Phillips  and  J. 

Tres.  Morris  and  Co. 

Pro.  Pontifex  and  M. 

Dt.  Burrell  and  Son 

Issue,  In  porsou 

Pro.  Humphreys 

Issue.  Smith  and  Co. 

Di.  Williamson 

Pro.  Fntvoye  and  Co. 

Pro.  Bisgood 

Pro.  Pyke 

Pro.  Depree 

Pro.  Hsjrton 

Pro.  G.  Vincent 


ETenll 

Bfflb 

Ifimiy 


8.  Fife 

Howard  and  Son 


H.J.TdrMr 


Hhodes  and  L. 
7.  Wills 
Willougliby-VBd  J. 

G.  Lewis 


PJd4« 
BroiiM 
Egwton 

Tonier 

Tvmar  aad  fiOari 


S.J.  GMft 

Budding  and 

ecQtrix  and  axoca. 
I^Tiggina 
iMrmoa 


Vownaa 

MarsbA  ateis. 
Palmer 


Gaale 

fittgliaa 
Brown 
Saxtonand 
ToAliv 


Cook  and  S. 


Salt 
Jadkaon 


CocUmin  and  anetbor 
Uelehaf  «nd  mnotliar 
4Sb  J.  De  Vear  and  another 
Allen 
Brangfaton 


ftp.  Woaihy 
VwOk  Bianod 

Du  Hunt  and  L. 

!Pio.  T.  Roberu 

<km.  Wakaiing 

liaa.  Ti^lor 

Ca.  MocaUaadO). 

Ca..aaBa 

I^aa.  Caala/ 

Be  Alaateraan 

Pro.  W.dc£.I)jrDe 

Ca.  MoiUcboaae 

i>)ro.<Gafrr 

Pio.  Bickl^ 

Pro.  Tnroar 

Traa.  Dale 

Pro.  Walton  5c  M«Coode 

Ca.  Robinsons        [&Co. 

Dt  Parsons 


tftonf  If  Itoi4. 


B.  Richardson 
Capes  and  S. 

Keene 
Vincent  and  S. 

Lewis  end  S. 
W.  H.  Green 
PhUlips 
Pesrce  and  Co. 

C.  B.  WUson 
Oliverson  and  Co. 
Amorjr  and  Co» 
Jordefloo 

Hoffhes,  K.  and  M« 
C.  Young 

Sole  and  T. 

Hook 

Bailey  and  B. 
Same 

William  Batty 
A.  Digby 
Stereos  and  Co. 

Lawford 


Wycbe 
Lawford 


Amory  and  Co. 

Same 

Same 

Sotcliflb 

W.W.Oldarahaw 

Cox  and  S. 

Roy  and  Co. 
King  and  B. 
Gell  and  f{. 
Fry  and  Co. 
Hughes  and  Co. 


Madnvy 
Blackmora 


«] 


Dean  (stayed)  5.  J. 

Franklin  &  another  (star- 
ed) &'i« 

Brand  (stayed) 

Bond  (Inj.)  S.J. 

Hartley  &  another  (ttaved) 

Hobertaon    (stayed)  6.  J. 

Gibbs  <siB3red) 

Soares  S.J. 

Trarers  and  another 

Candeil         (stayed) 

Berkley 

Newton  and  another  S.J. 

Belcher  and  others,  asaig- 
nees,>&c.  S.J. 

Conyogharo,  £sq^  and 
others  S.X 

Bailey  and  another    S.  J. 

Same  S.J. 

lunglish  S.J, 

Cole  S.J. 

Borrer  S.J. 


Brooke 

Bmott  and  'ofliarB«  axanh* 

teia,dlu. 
Geaae 

Dn«»«id'OliMra 
Harper 


The  Qoeen 

Losre 
The  Quean 


S.J. 


S.J. 

&J. 


Waley  S.J. 

Shewell  and  another  S.J. 

Taylor,  P.O.  S.J. 

Trimen  S.J. 

Bennett 

Aleock  S.J. 

Bo8a!:quet,pub.officer  S.  J. 
Ji'alkner  S.  J. 

Dickinson  S.J. 

Forrest  S.  J. 

Clementa  S.J. 


Msnton 

Dvgan 

Abaidaaa 

Glyn«  Bart.,  and  others 

Straker  and  othen 

Uarriaon  and  othera 

De  Vear,  aued,  dec. 

Hyde,Jun. 

Renahaw 

Macgregor 

Critchley 

Sharp 

Hales 

Forbea  and  oiheia 

Brighton,  Lewes,  dc  Haat- 
inga  Railway  Company 

Charretie  and  another,  in- 
dicted with  othera 

Pean 

Charretie  and  another,  in- 
dicted with  others 

Idle 
Brown 

iiiack 

De  Burgh 

Tbompaon 

Corporation  of  the  Royal 

Exchange  Assurance 
Idaclean 
Waller 
Bradley 
Carter 
Ohrly 


Trea.  Bazendale  and  Co. 

Di.Albanaada 
Dt.  Smith 

CoTt.  Wm.  Beran 
Dt.  Wilde  and  Co. 
Prom.  Few  and  Co. 

Van  Sandau  &  Co. 
CoTt.  Norria  and  Son 
Coft.  Gilbert,  Hook,  &  Co. 
Pro.  £.  and  J.  Lawford 
Pro. Dean  and  Co. 
Pro.  Cheater  and  Co. 
Pro.  Condell 
Proma.  Solea  and  T. 

TUleardandCo. 

Prom.  Feaion  and  C. 
Proma.  Milne  and  Co. 
Proms.  Same 
Trov.  Wright  and  K. 
Proms.  Tatham  and  Co. 

Sutton  and  Co. 
Indt.  Keddell  and  Co.  <br 

Charretie,   Fry  &    Co. 

for  Voung,  Bart. 
Ca.  Cathama  and  F. 
Indt.  Fry  and  Co,ior  Qm- 

retie,  Keddell  snd  Co. 

for  deft.  Sir  W.  Yooag 
Pro.  Richardson  and  Ca. 
Pio.  Venning  and  Co. 
Prom.  Aahnr^t  and  Son 
Pro.  Brundrett  and  Co. 
Prom.  Hook 
Dt.  1.  C.  and  B.  Fiesb- 

field 
Pro.  Cardale  and  Co. 
Tro.  C^earaon 
Pro.  Sudlow  and  Co. 
Dt.  Sterena  and  Co. 
Ca.  Taylor 


jn»««K 


A.BowUc 

VitcbeU 

&.J«  Chard 

9t  VaUnceandK. 

C.  Wilton 

Walker  and  others 

S,  J.  Flint 

Bro.  Hitchison 

G.W.  FX«*. 

Stocker 

S.J.letts 

Ga.  RobittMNfeaniCa. 

WM»»«iul9. 

TbeQaeen 

a.J.Ferraod,i;MK 

Orim.Infn.  A.»okM 

Wsitar 

Sherlock  and  another  &J%  ^piera 

Pro.  TathMn 

Sam« 

Seme 

S»J.  Brown 

Pto.  CampbeU  and  W. 

ElmsIiftudP. 

Stevens 

a.J.  Green 

P^o.  EldeitQik 

HodgwmtadB* 

Watson 

S.  J.  £arl    of  Charlemont  widi 

othecs. 

Pto.  Ogle  and  Y. 

Letfabridge  and  U^ 

Spicer 

Bazeodale  and  otbeiB> 

Ca.  Tatham  and)  Cc^ 

Blnndell 

Drana. 

&.J^iee 

Pro.  SurrandG. 

Oldenfaaw 

Dawson  and  otbera 

S.J.  Hay 

Pro.  Capes  and  Stuart 

Satdiffe 

Trimen 

&.J.  yik.Ciinsir 

Pro.  Keane 

Hii|^be«,  K.  and  M. 

Berkley  and  anothec  S.  J.  Gibbons 

Dt.  Bennett 

Taxmer 

Gibson 

S.  J-.  Black  and  Weiss 

Hindman  and  H.  for  Black, 
Whitcomb  for  Weiss 

Mtison  and  Ills. 

Universal  Salvage 

Comw 

VZ 

SJ.  Wifttborp 

Bt.  Elderton 

Same 

S..r.  Norcott 

Dt.  Same 

JaekaoQ  and  J. 

Coatello 

S.  J.  Wakler 

Ca.  Potter  and  Son. 

ManooaodD. 

The    Universal    Salvaxe 

Company 

Jones 

.   Dt.  Pastott 

BonaUairfSMi. 

Goldzicher 

Wolff 

Oi.  Watson  and  Co. 

WatBoa 

Everett 

9toI}M^.i  aooAer 

Ph).  lioyd  and  France 

!«• 

Atkinson 

CletLems 

Pto.  Hagbes  sad  Co* 

Same 

Same 

tyne 
Vaughan 

P^o.  Same 

TV^boa 

Wathen 

Dt.  Young  and  W. 

mp 

Coleman 

Humpfaryes 

Pto.  B.Lewis 

J.C.  and  H.  Freabfield  Sconn  and  otbera 

S.  J..  Guimariona  and  others 

Pro.  Simpson  and  C. 
Pro.  Bolding  and  P. 

UonroodaadG. 

Horwood  and  another  S.  J.  Barlow 

Biscboff  and  C. 

Clogj 

S.  J.  Sbaw 

Dt.  J.  H.  F.  Lewis 

W.K.Walsh 

Bray 

Roberts 

Ca.  £.  Isaacs 

Waller 

Jackson 

Collins 

Pro.  Fennell  and  Co. 

Lewis  and  L. 

Baon 

S.J.  Liad 

Pro.  Jennings 

la  person 

Amoa 

.Chapman 

Dt.  WheaUey 

BoneUandSoiu 

Hooper 

S.T.  Cumberlege 

Pto.  Jaquea  and  E. 

In  person 

Cook 

Sharpies 

CampbeU 

In  person 

Same> 

Bryant 

Rnshworthy 

G.  F.  Hudgson 

Burte» 

S.J.  Reynolds 

Pro.  Mayhew  and  Co. 

Skinner 

Thompson 

Blurton  aud  others 

Pro.  Burgessfor  BlurtoA— 
Lane  for  Thorney 

Atkinson 

Harris,  (a  pauper) 

Wilffems 

Tres.  Theobald 

Elmslie  snd  P. 

Connop  and  another            Levr 

Pro.  Randall 

Same 

Elmslie  and  otbera 

S.J.  Keilr 

Dt.  Amory  and  Co. 

H.  F.  Richardson 

Balph  and  another 

Hoddiog 

ZFl  In  person 

Grimsldi  and  Co. 

S;  J.  Carter 

Dt.  Stevens  and  Co. 

Weston  and  Swi 

Molloy  and  anotbei 
Doe  dem.  Shaw 

Brown 

Covt.  CoUey 
Jit.  W.  Smith 

C.  and  H.  Hjde 

Shaw 

DohnaB>ana  3. 

Lawea 

White  and  another 

Dt.and  Det.  Lambert 

W.I|.Wano» 

Norman 

Ulartin 

Ca.  Dryden 

Few  and  Co. 

Bancroft 

».J.  Lawless 

Pro.  D.  Keene  • 

Bassett 

Cbulson 

Lewis 

Dt.  Adams 

Bush  and  M. 

Maon 

8.  J.  Herver 

Pro.  In  person 

Watoar 

Laurie,  Knt.,  and  oAers     Bendail 

AsaL  Tippetts 

Jonea,  B.  and  J. 

Chartee 

Pavia 

Di.  Bayils  and  D. 

Wright  and  B. 

Doe  several  dems. 

Hond- 

ley 

S.  J;  Poynter 

Tres.  and  Ejt.  Hutcbinaon 

A.  J.  hme 

Bobina 

Edwards 

Dt.  Lewia 

H.Codd 

SmaU 

Reeve 

Dt.  Weal  and  B. 

JobaB^H 

Simpson 

Howard 

Dt.  Amory  and  Co. 

Dickson  swIO. 

Hewitt 

S.J.  Christie 

Pro.  Baxter  and  Co. 

Few  and  Co. 

Btott 

8.  J.  Thomson 

Thomas  and  M. 

H.ir.  Ashler 

Freeman 

Battey 

Dt.  Billing 

Tbeobeld 

CoUard 

Lea. 

Pro.  Pimero 

G.AeUej 

Isaac 

HisTgins  and  another 

tto.  Smith  and  Co. 

UobUr 

Whitfield.  Ihr  her  neat      " 

friend 

Whitfield 

Ca.  Randall  ' 

ChMpibaaod  B. 

Cotton  and  another             Swan 

Pro.  Downesj  G.  and  S'. 

Boshbnry 

Raymond 

Trigg- 

Pro.  Valance  and  V. 

Amorr  and  Co* 

Stovin 

Wright 

pro.  Tilson,  S.  and  Co. 

Rnafawoflth 

Bamett 

Maraball 

Pro.  Keams 

CbaBpiesMMhB: 
G.Ashley 

Cbtton 

ViUs 

Pro.  Ruahbttry 

Pridmore 

S.  J.  Ward 

Pro.  Elmalie  and  P. 

ManomaMlIX 

Wilkina 

Wood 

Bt.  D.  Kme 

F.  Drake 

Tucker. 

Dobson 

Dt.  Van  Sand^n  and  Cb; 
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In  person 

Starling 

R.  B.  Chambers 

Cox  and  S. 

W.  and  £.  Dyne 

Hngfaes,  K.  &  M. 

frankfaam  and  D. 

Paterson  and  Son 

John  Lee  Jones 

T.H.Gook 

Piitcher        . 


Bear! 

Higham 

Pledger,  admix. 

Roberts  and  another,  S.J. 

Minniss] 

Berklcjr 

Boutelf  and  another 

Borton 

Cbeeseman  and  another 

Hubbard 

Denenlain 


Simpson 

Brooks 

Lock 

Ridgway 

Turner 

Kemp 

Harrison 

O'Brien 

Hart 

Tanner 


Marchioness  of  Conygbam  Dc.  Swan 


Dt  KingdonandS. 

Dt.  Haliett 

Pro.  Chaontler  and  W. 

Tro.  Sharpe,F.andCo. 

Pro.  Rhodes  and  L. 

Pro.  Chilcote 

Dt  Dickson  and  0. 

Pro.  G.  S.  Ford 

Tro.  Tilson  and  Co. 

Dt.  Petson 


Catnnum  fiUujl. 


Oliyerson  and  Co. 
J.  Hodgson 
Wire  and  Child 
Beyan  and  G. 
Lohj,  Potter,  and  S. 
Lofty,  Potter,  and  S. 
Cattams  and  Fry 
Wire  and  Child 
Freeman  and  Co. 
Hornby  and  Co. 

Druce  and  Sons 
White  and  Borrett 

Barton 


A.  Jones, 

Shearman  and  Son 
Wire  and  ChUd 
Bevan  and  Goodeve 


C.  Pearson 


Vallance  and  B. 


Bayley  S.J. 

Stocker  S.  J. 

Tibaldi  S.  J. 

Backhouse  snd  others 


Smart 

Bathyany 

Brown 

King  and  another 

Bessie,  admor.,  &c. 

PUbrow 


S.J. 
S.J. 
S.J. 

S.J. 
S.J. 


Schwarta  S.  J. 

Pilbrow's  Atmospheric 

Railway  Co.  S.J. 

Bennett,  Esq.  S.  J. 


Richardson  and  another, 
assignees  S.  J. 

Finnis  and  another 
Malcomson 
Richards  S.  J. 


The  Society  of  the  Go- 
remor.  Assistants,  Lon- 
don, of  the  Kew  Plan- 
tation in  Ulster  &c.  S.J. 

Groom  and  others,  assii 


Hill 

Gull 

Wanless 

Maitland 

Allison 

Welfit 

Chapman 

Black 

Dresden 

Pilbrow's     Atmospheric 

Railway  Co. 
Sharp  ana  another 

Pilbrow 

The  Peninsular  and  Ori* 
enul  Steam  Navigation 


Prom.  R.  EUis 
Dt.  Marten  and  Co. 
Ca.  James  Taylor 
Prom.  Loaden 
Prom.  Tilson  snd  Co. 
Ca.  Corerdale  and  Lee 
Prom.  W.  W.&R.W»n 

Dl  Beiran  and  G. 
Tres.  CrowdersndM. 

Cot.  White  and  Borrett 
Prom.  VanSandau&Co. 

Cor.  Hornby  and  T. 


Company 

Emery  and  another 

Lawa 

Cash 

The  London,  Brighton,  & 

South  East  Coast  RaU- 

way 


Ca.  M*Leod  and  S. 

Ca.  Iremy 

Dt  Wright  and  B. 

Ca.  Chappell 


Ca.  Sutton  and  Co. 


Tyrell 


/ 

nees,  &c. 

S.J.  Huttott  and  others 

Derev 

Egg 

S.  J.  Lumley 
S.  J.  Abitbcil 

Robt.  Hare 

Grerille 

Mardon  and  P. 

Haund  and  others 

S.  J.  Baxendale  and  others 

Beran  and  Goodere 

Moorsom 

S.J.  WUshire 

J.M.Minter 

Tasaell 

S.J.  Cooper 

Same 

Same 

S.J.  Same 

W.  Melton 

Turner 

S.J.  Hamilton 

Wyche 

DaTis  and  others 

S.  J.  Malcomsen 

C.W.&CH.LoYell  Pinkus 

S.  J.  London  &  Croydon  RaU- 

way  Co. 

J.  H.  Turner 

Coultas 

S.J.  Bowes 

C.Jordeson 

Morton  snd  others 

S.  J.  Fletcher 

Thompson 

Fsrrow 

Martin 

Desborongh  and  Young  Swsby 

S.J.  Sutton, ;un. 

HUl  and  Heald 

Hainstook 

Grossmith 

N.Bennett 

RusseU 

Biyant 

E.FuUer 

Lurchen 

S.J.  Mytton 

Chamberlayne  and  M. 

Smith 

S  J.  Wilson 

Minet  and  Smith 

Brooks  and  another 

S.  J.  Walker 

Cattarns  and  Fry 

Cattams  and  another          Lloyd  and  others 

J.  S.  Bowden 

Rice 

Smith 

Pinch  and  S. 

Williams 

S.  J.  Maiaand 

Same 

Crane 

S.  J.  James  and  another 

Patten 

Gillingham 

Browne 

Chamberlayne  and  M. 
Surr  and  Gribble 

Shaw 

S.  J.  Montefiore 

Mulltns 

Palmer 

Pamther  and  F. 

Birkett  and  others 

S.  J.  Pace 

Sutton  and  Co. 

Pearee 

Shore 

J.&J.H.Linklaler 

Hotoa  and  others 

Wiles 

Prom«  In  person 

TroT.  Linklater 

Ed.  Jenninga 
Prom.  Daris 
Ca.  Tatham  and  Co. 
Dt.  Wilkinson  and  B. 
Dt.  Same 
Ca.  Same 
Dt  Hill 
Ca.  Simpaon  and  Cobb. 

Ca.  Burohell  and  Co. 
Ca.  Gatty  and  Turner 
Prom.  Cox  and  Stone 
Dt  Vallance  and  Co. 
Prom.  Sutton  and  Co. 
Prom.  Guillaume 
Ca.  Wire  and  Child 
Prom.  Riokarda  and  W. 
Prom.  H.  R.  HiU 
Prom.  Cox  and  Stone    . 
Dt  Dangerfield 
Prom.  H.^.  Bailey 
Prom.  T.  and  G.  ErerUl 
Dt  W.  B.  Jamet 
Dt  F.W.Pike 
Dt  E.  M.  Elderton 
Prom.  Orerton  and  H. 

J.  Nixon 
las.  Bristow  and  T« 
TroT.  Howell 
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J.&  J.H.LiBkktor 

Xesser 

Booth 

Dt.  T.  Browning 

Sane 

Brodie 

Petley  and  others 

Dt.  Maples  snd  Co. 

A.J.LsDe 

CoUard 

Bradley 

Dt.  Fesenmsyer 

S«ii« 

Crowther 

TroT.  Van  Sandstt  &  Co. 

Collins  and  R. 

Pavne 
Ajliffe 

PsTne 

Dt.  Peterson 

Huris 

Dt.  R.  Hare 

Lawrence  and  Plewea 

Groom  and  others,  assig- 

nees 

8.  J.  Bird  snd  snother 

TroT.  Kirk 

OliTeraon  and  Co. 

Burton 

Craas 

Prom.  Baylies  and  Drew 

Overton  and  Ho^aa 

Overton  snd  another 

Conqueat 

Dt.  Nokes 

Marten  and  Co. 

Smart  and  another 

Gillies  and  another 

Prom.  Druce  and  Sons 

Cbamberlayna  and  M. 

Sbaw 

Holmes 

Dt.  E.  Willan 

Same 

W.Doyle 

Rossie 

Dt.  Surr  and  Gribble 

Same 

Shaw 

S.J.  Winlhrop 

Dt.  £.M.Elderton 

Btfber 

Lamb 

Clores  and  others 

Cs.  Hughes  and  Co. 

FinebandS. 

Williama 

S.J.  Bettridge 

Ca.  T.G.EveriU 

W.  H.  Warton 

Bliss 

Leaker 

Dt,  W.  Hudson 

Same 

Wilkinson 

Hands 

Prom.  Wilkinson  and  R. 

Sotton  and  Co. 

Cooke 

Meyer 

lonides 

Prom.  Ricbards 

Marten  and  Co. 

Redman 

Prom.  OliTerson  and  Go. 

Yoang  and  ii« 

Pyke 

Harrey 

Maybew  and  Co. 

Cactlin 

Barker 

S.J.  Beauclerk 

Prom.  Parkea  and  Co. 

Same 

Collyer 

S.J.  Same 

Dt.  Same 

£.  Isaacs 

Woolfield 

S.J.  Scard 

Prom.  Miller  and  Carr 

H.  Chester  and  Son 

Forest 

Carter,  Esq. 

Dt.  Stereos  and  G. 

Mapks  and  Co. 

Fletcher 

S.  J.  Count  de  Toire  Diss  and 

others 

Prom.  Lawfords 

Amorj  and  Co. 

Elster  snd  anotber 

Mathieson 

Prom.  Keddell  and  Co. 

Gotteiell 

MaTone 

S.  J.  Haddon  and  another 

Cor.  Johnson  F.  and  L. 

Same 

Deraux  and  snother  S.  J.  Connolly 

Prom.  Maples  snd  Co. 

J.Bifgeoden 

Fooks 

Prom.  Combe 

W.  Smiib 

Martin 

Peacock 

Cs.  H.  Martineau 

J,  M.  Thompson 

Swain 

Seeley 

Prom.  J.  and  S.  Langham 

Rot  and  Co. 

Wbitebaren  and  Fumess 

Jonetion  Railway 

Glorer 

Dt.  Gregory  and  Co. 

J.  D.  WflUams 

Shsrland 

Leifchild 

Prom.  Bigg,  C.  and  L. 

G.  Ratberford 

Grissell  and  another 

James 

Prom.  Hook 

Sad^rove 

Hallett 

Lumley 

Ca.  Sboubridge  and  B. 

Venning  and  Co. 

Stoart  ' 

Cox 

Prom.  Darles  and  D. 

. 

^fjrc^c^ttft. 

Dampier 

Hughes 

S.J.  Wsrd.Esq. 

Pro.  Elmslie  and  P. 

Olireraon  and  Co. 

Olirerson  snd  snother  S.  J.  Sanly 

Pro.  Walton 

Maples  and  Co. 

BeU 

S.  J.  Jenkyns 

Pro.  Bartholomew 

Tatbam  and  Co. 

Fenn 

8.  J.  Gould  and  another 

Pro.  Biscboff  and  C. 

Crowder  and  M. 

Gibb 

8.  J.  Marahall 

Pro.  Wilde  and  Co. 

DeTonsbire  and  W. 

Whitbeadjun. 

S.J.  Stepbenson 

Pro.  Parkes 

Yotiog  and  Son 

Wearing 

8.  J.  Bradbury 

Pro.  WrigLtandCo. 

Swann 

Conway 

H'Donough 

Pro.  Cbaplin 

Nicholson  and  P. 

Pinto  and  anotber 

S.  J.  Liagbam 
8.  J.  Weiss 

DL  W.B.  Jones 

Terrell 

Pricbard 

Dt.  Wbitcomb 

Crowderand  H. 

Tarte 

S.J.  Barnes 

Pro,  Young,  V.  snd  Co. 

W.  Murraj 

Fox  and  others 

S.  J.  Rigby  snd  anotber 
S.J.  Small  and  others 

Dt,  Nelson  and  Co. 

Hicks 

Rylands,  jan. 

Pro.  Maples  and  Co. 

C.  Walton 

Dewitte 

8.  J.  Sunway 

Pro.  Ford 

Collej 

W.  F.  Walker 

Chapman  and  others  S.  J.  Leaf 

Pro,  Lloyd 

Atkinson 

S.J.  Pocock 

Pro.  Cattams  and  F. 

Wbite  and  Co. 

Edwards 

Hillier 

Ca,  Cook  and  S. 

In  person 

Vane 

S.J.  Cobbold 

Pro,  Wilkinson  and  Co. 

Braham 

Law 

Dodd 

Dres.  Venn 

C.  Wilson 

Cbew 

Jones 

Pro,  L.  H.  Brabam 

Gregory,  F^  and  Co. 

Yeanley 

Moore 

Pro.  Langley  and  Y. 
Pro.  Barren  and  Son 

E.  Smith 

Pricbard 

S.  J.  Hugbes 

Finch  and  Go. 

WittT  and  another 

Martin  and  another 

Dt.  Fielder  and  Co. 

H.  Lloyd 

Brady 

Howe,  sued  &c.,  and 

anr.  Tree.  Kingdom  and  S. 

Hodgson 

Milbank 

Harrey 

Dt.  Mawe 

Braham 

Solomon* 

S.J.  Gumey 

Pro.  Pearce  and  Co. 

In  person 

Herring 

,.  8.  J.  Hudson  and  others 

Tree.  Muggison  snd  Co. 
Dt.  R, H.Hill 

GsrdonandSon 

Gilliapie  and  others 

1    8.  J.  Baldwin,  M.  P. 

Seaman 

Goodyear 

Harris 

Pro.  Begbie 

Inperaon 

Harris 

Tynte 
Webster 

Pro,  Baker  and  Co. 

ScargiU 

Fox 

Pro.  Bowden 

4a 

Van  Saadaamid^Co. 

Same 

Syer 

J.  IX  Wmkma. 

Pain  and  H. 

Wa]ker 

Ererest  and  Co., 

H.IJojd 

J.  and  S.  Langlma 

£•  Qoratc 

T.  TyrreU 

Pontifex  and  11^ 

TatbamandCo^ 

Wilkinson,  and.  K. 

Same 

Same- 

Sharpe  and  Co. 

M'UodandS. 

Sam» 

Same 

Same 

Horale^r 

Hill  and  £. 

Scott  and  T. 

J.  B.  May 

Same 

Donna  and  T. 

Same 
W.  Moaa 

Miller  and  Carr 
Pazon 
Capes  and  S« 
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Same* 

BeUandCo.; 

Keane 

£.  J.  Sydney 

Johnston,  F.,  and  Co. 

Simpson  and  Co. 

Dawes  and  Sons 

Boy  and  Co. 

Soutbgate 

W.  W.  Fisber 

Pearce  and  Co. 

H.  R.  Hill 

Harrison 

T.  J.  Horwood 

Dobinaon 

Brabam 

Cutler 

Kell  and  C. 

Bolding  and  P.]) 

Same 

Dodd  and  Co. 

Same  \ 

Jones 

Crosby  and  C.^ 

Bell  and  Go. 

H.  Lloyd 

M'Duff 

J.  H.  Ttylow] 

Stretton 

T.  B.  Hadaon 

Willougbby  and  J. 

Hornby  and  T. 

Tatbam  and  Cow 

Same 

Same 

Gadsd«aaBd  F. 

Fisber  and  Da  J» 


Willey  S.4. 

Norton  S.J., 

Myers 

A«ton 

Green  and  otbers,  asaus 
nees,  &c,  s7j* 

Gbsden  S.J. 

Duke,  Knt.,  and  «notfa«r 
Leaf  and  otben 
Grace 
Macartbor 
M'Intosb  S.J. 

Daveson  and  otbers 

Barker  •  S.  J. 

Tootell  S.JL 

Cooper,  Esq.  (P.  O.) 

Same 

Herdcastle  (P.  O.) 

Njsbitt  and  othera 

Gould  and  othen 

Cenolan 

Bnssell  S.J 

MCbrster 

Couitenay 

Wood 

Bioberts 

Bousfield 

Kpusbin  &  X 


Parratt  and  others 
Robinson  and  another^ 
Wadsworth  and  another 
Peterson 

Hall,  Bart. 

Pocock 

Cox 

Hunt 

Armitt,  sued,  &o. 

Hawkins 

The    Midland    Counties 

Railway  Company 
Duppa 
Brnce 
Frewen 
JL  Rickman 
S.  Rickman 
Lewin  and  another 
Wedd 


Cotton 
Brown  (P.  O.) 

Fgan  and  another      S.  J. 

Daines  and  another    S.J. 

Morris 

Fleet 

Black 

SteTena  and  otbers  . 

Connop 

Chesnaj 

The  Newiy  and    Ennis- 
killin  Railway  Company 

Vandar  Menlen 

Whytock  and  another  SX 

Corlet 

SoQthgate 

Bafley  and  aneiber 

SantiTanes 

BkY>wn 

Clark  S.  J. 

Vine 

Knch  S^J. 

Jones 

Bennett  and  another 

Chaffers  S.  J. 

Forbes 

Same 

Ctatriqne 

Same 

Jones 

Cook  and  others 

Shuttieworth  and  anothen^ 

Owen 

Spurrier 

Hotson 

Bartlett  S..J. 

JSrhun 

Peel 

Rogers  and  otbers 

Mowatt  &  J. 

Same  S*  J, 

HiU  &J. 

Seaman 

^ancelott 


Fletcher 
,  Bookec 
Harper 
Arehbold 
Lyne 

C&nniebael 
Edge 

London  and  South  West- 
ern Railway  Co. 
Houghton 
Ogden  and  others 

Jonides  and  another 

Hartley 

Duke,  Knt.,  and  otbere 

Same 

Humphrey 

Guillaume 

Challis  and  another 

Olire 


Hoidinh 
Martin 
^  Lapwortb 
WaUbaaofce 
£.ake 

Hemmens 
BaSiWa 
Stainea 
Newsam 

Sir  J.  £.  Anderson  &  aar» 
Tyerman 
Cbew 
Yoik 
Pink 
Holmes 
Bouchnr 
Carter 
OlUre 
Rawlinson 
Nelson 
Barker 
Cochett 
Spurrier 
Dixon 

Gee  and  otbaM 
Hume 

Faulkner  and  otbers 
Chijicoie 
Thompeon 
CoUetC    ^ 

Taff  Vale  Rail.  Company 
Tegg  and  another 
Bingleyi 


Pro.  Pontifex  and  Go. 
fto.  Few  and  M. 
Bt.  Sudlow  and  Co. 
Pro.  Tripp 

Bt.  Clarke  and  D. 
Fto.  Cattans  and  F. 
fro.  Hudaon 
Dt  Oragg  and  J. 
Dt.  Gladatnne 
Ca.  Dsnoii 

Covt  Smitft  and  Co. 

Ph).  Thomdike 

P^o.  Goatly 

Pro.  Smith  and  Son 

Tfo,  Watson 

Pro.  Rickarda  and'  W. 

Pto.  J.Hughes 

Pro.  Hilleaiy 

Pro.  Same 

Pro.  J.  L  Jones 

Pro.  Leigh 

Dt.  Linklaters 

Dt.  Leigh 

Pro.  C.  and  H.  Hyde 

Pro.  Sharpe  and  Co. 

Pro.  Steadman  and  P. 

Ca.  Gadsden  and  F. 
Dt.  Wright  and  J. 
Pro.  Meggison  &  Co«f-^ 
[Ntxoi 
Fro.  OUveiBon  and  Co. 
Ca.  Crosby  and  Co. 
Pro.  Everest  and  Co. 
Pro.  Same 
Pro.  Pilcher 
Pro.  3uiUaume 
Ca.  Kilgourond  P. 
Pro.  H.  H.  Burder 

Dt.  Morris,  S.,  and  Co. 

Pro.  S.  Smith 

Pro.  King  and  A. 

Pro.  W.B.  Jamas 

Dt.  Ashley 

Dt.  In  person 

Pro.  Freeman  and  Co. 

Pro.  Mayhew  and  Co. 

Tres.  Oliversou  and  Co* 

Pro.  Wire  and  C. 

Pro.  Fennell  and  Co» 

Pro.  Wilson 

Pro.  GalswtfrthyiLod  A. 

Pro.  Sawyer 

Dt.  H.R.Hill 

Dt.  Same 

Pro.  Galsworthy 

Ga.  Burder 

Pro.  Philp 

Dt.  Nettleship 

Dt.  Megffison  and  Co. 

Pro.  A.  Jones. 

Tres.  J.  WiUin 

Dt.  Bogkett 

Ca.   Brook 

Dt.  G.  W.  Marsden 

Dt.  Roberts  —  Davij  -~ 

Pro.  In  person       [Ke 

Pro.  Gordon  and  Son 

Pro.  Hook 

Govt.  HunU 

Tree.  Fry 

Dt.  Watben  and  P. 
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— **  Quod  magii  ad  no» 

Pertinet,  et  nescire  DiBlum  Miy  agitamus." 


HORAT. 


ADMINISTRATION  OF  JUSTICE  IN 
THE  NEW  COUNTY  COURTS. 


Thosb  who  have  undertaken  to  defend 
and  maintam  the  system  established  under 
the  County  Courts  Act,  arc*  not  likely  to 
have  a  sinecure  employment.  The  com- 
plainants are  numeroua,  and  begin  to  speak 
<*  trumpet  tongued." 

Extensive  as  is  the  jurisdiction  conferred 
on  the  new  courts  by  the  statute,  (9  St  10 
Yict.  c.  95,)  it  does  not  seem  to  satisfy 
dioae  who   preside  in  them.      The  58th 
section  expressly  provide?,  that  "  the  court 
shall  not  have  cognizance  of  any  action  in 
ejectment,  or  in  which  the  title  to  any 
oorporeal  or  incorporeal  hereditaments,  or 
any  toll,  fair,  market^  or  franchise,  shall  be 
in  question ;    or  in  which  the  validity  of 
any  devise,  bequest,  or  limitation,  under 
any  will  or  settlement,  may  be  disputed." 
This  limitation  of  the  jurisdiction  of  the 
County  Court  may   be    traced    to    very 
ancient  times.     In  Lord  Coke*s  Coramen* 
tary  on  the  Statute  of  ^Gloucester  (c.  8,)* 
speaking  of  the  jurisdiction  of  the  sheriff 
in  his  County  Court,  he  says,  that  he  shall 
not  hold  plea  of  trespass  for  taking  away 
charters  of  inheritance,  because  it  concerns 
tiie  freehold  ;   and  in  a  case  in  the  Court 
of  Common  Pleas,  very  recently  reported,^ 
where  the  defendant  in  replevin  made  cog- 
nisance as  the  bailiff  of  ^.,  and  the  plain- 
tiff pleaded  that  i  the  defendant  was   not 
the  bailiff  of  A.,  it  was  expressly  held,  that 
after  issue  was  joined  on  such  plea,  the 
subsequent    proceedings  in    the   County 

»  2  Inst.  310,  311. 

*>  TUnisw&od  v.  Pattistm,  3  Com.  Ben.  243. 
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Court  were  coram  non  Judice,  as  the  free- 
hold might  come  in  issue,  and  the  effect 
woukl  have  been  that  the  inferior  court 
would  have  had  to  deal  with  a  matter  with 
which  it  was  not  competent  to  deal.  The 
judges  of  the  County  Courts,  however, 
have  not  always  felt  themselves  restricted 
by  the  current  of  authorities  to  be  found 
in  the  books  from  pronouncing  judgment 
upon  matters  in  respect  of  which  the  law 
presumes  them  to  be  ignorant,  and  the  con- 
sequence is,  that  the  Superior  Courts  have 
been  called  upon  to  grant  prohibitions  re- 
straining them  from  proceeding  in  matters 
in  which  the  title  to  land  has  been,  or  may 
be,  put  in  issue. 

The  decisions  of  the  County  Court 
judges,  as  to  the  construction  to  be  put 
upon  the  63rd  section,  which  enacts, 
that  "  it  shall  not  be  lawful  for  any  plain- 
tiff to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  suits  in 
the  said  courts,'  is  about  to  be  brought 
directly  under  the  consideration  of  the 
Court  of  Exchequer,  upon  a  rule  for  a  writ 
of  prohibition.  The  facts  submitted  to  the 
notice  of  the  court  in  the  application  for 
this  rule  are  so  startling,  and  at  the  same 
time  so  instructive,  that  we  copy  an  ac« 
count  of  what  passed  in  court  from  the 
Morning  Chronicle  of  Monday  last,  in 
which  we  find  the  fullest  report  of  the 
motion. 

COURT  OP   BXCHCaUBR,  SATURDAY. 

GrinUey  v.  Acrayd  and  another, 

Mr.  Martin  moved  in  this  case  for  a  rule  to 
show  cause  why  a  writ  of  prohibition  should 
not  issue,  directed  to  the  judge  of  the  Worces- 
ter County  Court  for  the  recovery  of  smidl 
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d^btd,  to  stay'  all  farthsr  proceedings,  and  to 
return  into  this  court  the  plaint  which  had  been 
Iraard  before  the  learned  judge  in  this  case, 
vipoa  the  gresiiid  itet  the  subject  BMtter  of  the 
action  was  beyond  the  amount  in  reference  to 
which  the  county  court  had  jurisdictton.  The 
learned  counsel  stated,  that  the  defendants  were 
railway  contractors,  and  it  was  alleged  by  the 
plaintiff  that  they  had  given  orders  to  supplv 
the  men  who  were  engaged  on  the  works  with 
certain  articles,  and  in  this  way  the  claim  had 
arisen  which  .was  brought  before  the  judge  of 
the  county  court.  This  court  would,  perhaps, 
be  astonished  to  hear  that  no  less  than  3,000 
summonses  either  had  issued  or  were  about  to 
issue  from  the  county  court,  in  respect  of 
the  debt  claimed  by  the  plaintiff  from  the  de- 
fendants, and  if  all  these  summonses  were  pro- 
ceeded with  in  the  ordinary  manner,  the  costs 
oonsequent  upon  them  would  amount  to  no 
smaller  a  sum  than  about  54,000/.  The  case 
Uiat  has  been  already  heard  in  the  court  in 
question  was  for  the  recovery  of  11/.  5f.,  and 
upon  which  the  costs  were  as  much  as  8/.  Ss,  Sd. 

The  Lord  Chief  Baron  inquired,  whether, 
even  if  the  costs  did  amount  to  so  large  a 
sum  as  8/.  in  each  of  the  3,000  actioiM  com- 
menced in  the  county  court,  the  costs  of  a 
similar  number  of  actions  in  the  superior  courts 
would  not  greatly  exceed  thai  amount  i 

Mr.  Martin  said,  no  doubt;  but  then,  if 
if  there  chanced  to  be  3,000  actions  brought, 
as  these  in  question,  in  a  common  law  court, 
the  decision  m  one  would  decide  the  remaining 
2,999.  It  seems  that  the  case  came  on  for 
tnal  on  the  23rd  of  August  One  of  the  de- 
fendants defended  in  person,  and  after  having 
addressed  the  judge,  proceeded  to  call  two  wit- 
nesses. The  defendant  (as  was  understood) 
was  then  himself  submitted  to  an  examination, 
after  which  there  was  a  reply  upon  the  part  of 
tiiie  plaintiff,  who  in  the  end  obtained  a  verdict. 
Now  he  should  contend,  that  if  the  defendants 
were  liable  at  all.  they  could  only  be  liable  to  one 
action  at  the  suit  of  the  same  plaintiff,  seeing 
that  whatever  the  order  was,  it  was  given  at 
one  time,  and  that  on  the  10th  of  July.  On 
the  17th  of  September,  the  plaintiff  took  out 
228  summonses  against  the  defendants  for  an 
aggregate  amount  not  exceeding  303/.,  whilst  the 
various  sums  of  which  the  total  was  composed 
ranged  from  5s,  to  less  than  5/.  each. 

Mr.  Baron  Alderson :  Some  person  or  per- 
sons, then,  it  was  clear,  must  make  a  pretty 
good  sum  out  of  such  a  course  of  proceeding, 
at  all  events. 

Mr.  Baron  Parke  remarked,  that  the  ques- 
tion had  undergone  very  considerable  discus- 
sion out  of  doors,  as  to  whether  a  large  debt 
could  be  split  into  small  sums,  so  as  to  bring 
them  within  the  operation  of  the  new  act. 

Mr.  Martin :  Supposing  the  defendants  were 
liable  for  the  debt,  it  was  manifest  there  luid 
been  but  one  order  given  by  them,  and  it 
was  scarcely  possible  to  conceive  for  one  mo- 
ment that  the  legislature  could  ever  have  in- 
tended, tiiat  a  debt  arising  out  of  one  single 
<Mrder  might  be  divided  and  split  into  3,000 


parts,  and  then  that  a  separate  action  tihould  he 
nad  in  respect  of  each  part. 

Mr.  Baron  Alderson  said,  there  wai  another 
thing  too  that  was  quite  clear.  The  legislature 
never  could  have  meant  that  a  man  should  be 
allowed  to  be  a  witness  in  his  own  case  when 
the  debt  amounted  to  300/. 

Mr.  Baron  Parke  wished  to  know  if  he 
rightly  understood  that  there  was  but  one  order 
given? 

Mr.  Martin :  One  order  only — that  was  sll. 

Mr.  Baron  Alderson  observed,  that  if  this 
principle  wercto  be  admitted  and  to  be  carried 
out,  an  apothecary  might  bring  a  separate  ac- 
tion against  a  patient  for  each  ingredient  of 
each  pill  that  he  might  chance  to  send  out  in 
one  pill-box  [laughter]. 

The  Lord  Vhirf  Baron  said,  that  the  learned 
counsel  might  take  his  rule;  and  then  went  on  to 
add,  that  if  such  a  coarse  as  had  been  described 
by  Uie  learned  gentleman  were  to  be  permitted 
and  pursued,  it  was  quite  clear  that  the  act  bad 
been  misnamed ;  for  instead  of  its  turning  out 
to  be,  as  was  understood  to  have  been  its  in- 
tention, an  **  Act  for  the  more  easy  Recovery 
of  Small  Debts,"  it  ought  to  have  been  entitled 
an  *'Act  to  Split  Large  DebU  into  Smsfl 
Amounts^  and  for  the  pnrpoee  o£  Increasing 
Costs," 

Rule  granted  accordingly. 

We  can  scarcely  conceive  that  the 
system  disclosed  upon  this  appKcatioir 
would  meet  with  the  unqualified  approval 
of  even  the  most  enthusiastic  admirers  of 
the  new  tribunals.  If  the  reports  which 
reach  us  from  many  quarters,  however, 
are  not  totally  unfounded,  a  misappre- 
hension as  to  the  nature  or  extent  of  theif 
jurisdiction  is  not  the  most  flagrant  mistake 
committed  by  the  County  Court  judges* 
In  many  instances,  where  the  stifaject- 
matter  is  unquestionably  within  the  juris- 
diction of  the  County  Courts,  the  decisions 
are  marked  by  an  independence — we  might 
say  a  total  disregard — of  legal  principles 
utterly  unknown  in  any  institutions  here- 
tofore existing  in  this  kingdom  for  the  ad- 
ministration  of  justice. 

The  GMfe  of  Saturday  last,  which  con- 
sistently advocated  the  establishment  of 
the  new  courts*  and  still  stoutly  contends 
that  the  advantages  of  the  measure  will  be 
lost  if  an  appellate  jurisdiction  be  createdt 
furnishes  a  few  instances  o£  the  legal 
acumen  displayed  by  the  judges,  which 
would  afford  considerable  amusement  if 
they  did  not  also  excite  very  serioas  re* 
flections. 

"  In  a  rural  court,  not  far  from  the  metro- 
polis,'* says  our  contemporarv,  "a  defendant 
having  lost  his  cause,  declarea  that  he  had  no 
money  to  pay  the  debt ;  but  added,  that  he  be- 
lieved his  aunt  would  pay  it.    « Oh/  said  the 
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j^dnVfl' '^MiitinSioikeaD  order  upon  your 
aunt.'  This  is  now  known  in  WetUninster 
SaliMiik^^MiitVcafe." 

Agttm  t 

.  ''  A  judge  in  the  North  made  three  notable 
decisions  lut  summer.— 1.  That  a  high  price 
^YfXK  for  a  cow  imported  a  warranty  of  its 
souiidiiess.--2.  That  if  a  horse  were  hired  for 
a  certain  sum  to  go  from  A.  to  B.,  he  might  be 
taken  any  distance  roond,  so  that  he  cams  to 
B.  at  hNt.— 3.  That  if  a  hired  horse  proved 
lame  or  nafit  for  work,  he  might  be  beaten  ad 
JikhMi  to  make  him  go  on." 

We  have  heard  of  twenty  judgments 
pronounced  in  those  courts  quite  as  absurd, 
which  we  refrain  from  publishing.  It  is 
quite  clear  that  if  gentlemen  have  been 
appoioted  to  fill  the  situation  of  judges,  and 
armed  with  such  extensive  juri^ietion, 
whose  decisions  have  already  become 
matter  of  public  derision,  and  whose  pro- 
ceedings so  soon  begin  to  create  general 
dissatisfaction,  the  system  to  be  main- 
tained roust  be  essentially  modified*  An 
qipeid  to  the  superior  courts,  though  in* 
dispensable  for  the  purpose  of  creating  uni- 
fbrmiiy  df  decision,  will  be  insufficient, 
ndess  Aecompanied  by  other  extensive 
alterations.  It  is  said  to  be  in  contempla- 
tion to  endow  the  new  courts  with  a  limited 
equity  jurisdiction,  in  addition  to  the  in- 
sotvency  business  lately  transferred  to 
theta-  lliis  proposal,  which  we  understand 
is  already  embodied  iu  a  bill,  will  probably 
be  brought  under  the  notice  of  parliament 
at  an  early  period  of  the  session,  and  afford 
an  opportunity  for  exposing  the  defects  of 
the  present  system,  and  discussing  the 
beat  means  of  remedying  them,  which  has 
Bot  before  occurred,  and  must  not  be  lost 
sight  of  by  thofe  who  desire  to  see  the 
laws  respected  as  well  as  obeyed. 


STATEMENTS  OF  DEBTS  AND 
ASSETS  OF  INSOLVENT  HOUSES. 


SBaaiDAif  used  to  say,  that  in  preparing 
fi)r  a  financial  statement,  old  George  Rose 
always  asked  Mr.  Pitt  at  which  side  of  an 
account  he  wished  the  balance  to  appear, 
and  arranged  the  figures  accordingly.  The 
mantle  of  the  old  financier  has  multiplied, 
aad  fisHen  upon  the  shoulders  of  the  city 
accountants,  who  "cook  up"  the  balance 
sheets  of  the  great  houses  that  have 
stopped  payment  afler  a  fashion  which 
proves  that  the  art  of  writing  fiction  by 
figures  has  attained  great  perfi^ction  in  our 
days.     An  esteem^  correspondent  has 


analysed  one  of  these  precious  docuipep^ 
which  has  appeared  in  all  the  daily  papej^fi^' 
and  sent  us  the  following  by  way  of  i|luif*< 
tratlon  of  the  mode  adopted  by  acoouiltaAtt' 
in  mannfacturing  **a  statement,"  which 
cannot  fktl  to  afibrd  satisfaction  to  creditors* 

A  great  East  India  house  <' suspends 
payment," — it  is  not  considered  well  bred 
to  say  '*  fails,'* — and  a  meeting  of  creditors 
being  duly  convened,  they  are  informed 
that  t^e  total  amount  of  unsecured  claima 
which  can  come  against  the  defaulting  firm 
is,  in  round  numbers,  650,000/. ;  and  that 
the  concern  has  available  assets  of  the 
value  of  840,000/.  This  information  is  not 
only  consolatory,  but  gratifying.  The 
creditors  reckon  confidently  on  receiving 
twenty  shillings  in  the  pound.  The  oaljr 
question  is,  how  long  the  payment  will  be 
postponed  ?  To  determine  this  question 
it  is  necessary  to  look  a  little  in  detail  to 
the  sutement  of  assets,  and  the  two  fol- 
lowing items  naturally  invite  attention  from 
their  magnitude  and  importance,  viz. : — 
Balance  owing  by  the  firm  at  Calcutta 

to  the  house  in  London        ^  £750,000 

Estimated  value  of  property 

and  secuntiesin  the  handb 

of  certain  creditors    -       £351,000 
Amount  owing  to  creditors 

holding  the  same        •        335,000 


Surplus  calculated  as  a  por- 
tion of  the  available  assets 


•      16,000 


Upon  a  little  further  inquiry,  it  is  ascer- 
tained that  the  firm  in  Calcutta  and  the 
house  in  London,  although  in  law  they  are 
considered  separate  concerns,  inasmuch  as 
there  is  one  partner  in  each  firm  who  is 
not  a  member  of  the  other  firm,  are  in  in- 
terest, and  as  regards  their  commercial 
existence,  identical.  7-50,000/.  of  the  as- 
sumed assets  of  the  London  house  is  alleged 
to  be  in  the  possession  of  the  Calcutta 
house,  but  no  sooner  does  the  overland 
mail  reach  Calcutta  with  the  news  of  the 
London  failure,  than  the  house  in  Calcutta 
stops  payment,  and  as  the  fashion  of  wind- 
ing  up  under  a  committee  of  inspection  is 
not  yet  established  in  the  Indian  presi- 
dencies, the  Calcutta  concern  goes  into  the 
Insolvent  Court,  and  whatever  property  ia 
found  in  the  order  and  disposition  of  the 
insolvents,  constitutes  the  assets  of  the 
Calcutta  house ;  and  until  all  the  debts 
due  in  India,  and  all  the  bills  accepted  by 
the  London  concern  on  account  of  the 
India  house,  and  unpaid,  (which  may  pos* 
sibly  amount  to  between  700,000/.  and 
800,000/.,)  are  fully  satisfied,  the  English 
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creditors  can  derhre  no  benefit  from  the 
Indisn  concern.  The  item  of  750,000/.  u 
not  arailable,  therefore,  for  aa  many 
fiirthings. 

Ab  to  the  oomparatively  snail  item  of 
16,000/.,  the  estimated  surplus  of  value  of 
property  in  the  hands  of  crditors,  if  cor- 
rectly estimated,  it  only  proves  how 
effectually  the  London  house  had  disposed 
of  everything  tangible  by  pledging  and 
pawning ;  and,  as  the  same  system  notori- 
ously prevails  in  India,  should  the  assets  of 
the  Calcutta  concern  realise  the  enormous 
sum  of  400,000/.,  it  will  be  found  that 
aeven-etghths  of  that  sum  goes  into  the 
pockets  of  the  fortunate  creditors  who  are 
secured,  and  an  insignificant  residue  re- 
mains to  be  shared  amongst  unsecured  cre- 
ditors whose  claims  amount  to  600,000^^ 
or  700,000/.  If  all  the  other  items  which 
are  supposed  to  constitute  the  available 
,  assets  of  the  London  concern  are  satisfac- 
torily established,  and  realised  without 
loss,  and  at  the  least  possible  expense,  the 
final  result  will  be,  that  the  London  credi- 
tors may,  in  the  course  of  the  next  spring 
share  a  magnificent  dividend  of  Is.  6d,  or 
2s.  in  the  pound. 

Upon  •*  statements,"  which  when  fairly 
examined  into,  are  no  better  entitled  to 
confidence  than  that  put  forth  in  the  case 
above  stated,  meetings  of  creditors  are 
every  day  held,  and  come  to  resolutions  to 
pay  all  creditors  under  100/.  in  full,  and 
allow  the  partners  of  the  suspended  con- 
cern to  wind  up ;  and  whilst  this  operation 
is  proceeding,  to  live  in  ease  and  comfort 
at  the  expense  of  their  creditors.  The 
forbearance  exercised  by  the  latter  is  only 
exceeded  by  their  credulity :  it  will  be 
found  that  both  have  a  limit* 


ACT   AMENDING   THE  JOINT  STOCK 
COMPANIES  REGULATION  ACT. 


Joint-stock  COMPANIES  have  in  modern 
times  become  so  important  an  element  in 
the  system  of  social  organization,  that  no 
change  in  tlie  law  which  affects  them  can 
be  deemed  undeserving  of  general  atten- 
tion. During  the  last  session  of  parliament 
an  act  was  passed  to  amend  the  7  &  8 
Vict,  c  110,^  the  provisions  of  which,  from 
its  unpretending  character,  may  have  es- 
caped the  notice  of  some  portion  of  our 
readers. 


*^  The  act  is  cited  as  the  10  &  11  Vict.  c.  78, 
ar.d  printed  at  length.  Leg.  Ob.  vol.  34,  p.  610. 


The  act  of  1844,  which  provides  for  the 
r^ittration  of  jot&t-atoek  companies,  and 
distinguishes  between  piovisioiialimdcott* 
plete  registration,  amongst  other  things, 
enacted,  that  on  the  complete  registration 
of  any  company,  certified  as  prescribed  io 
that  actf  it  should  be  lawful  for  such  com- 
pany to  purchase  and  hold  lands  for  the 
purpose  of  occupying  the  same  as  a  place 
or  places' of  business  of  the  said  company, 
and  also  (with  the  license  of  the  committae 
of  the  Privy  Council  of  Trade)  such  other 
lands  as  the  nature  of  the  business  of  the 
compan}'  may  require.  It  seems  that  some 
doubt  was  entertained,  as  to  the  neaohig 
of  the  provision  authorising  the  committee 
of  the  Privy  Council  to  grant  licenses,  and 
by  the  act  of  last  session,  (10  &  11  Vict 
c.  78,)  it  is  provided,  that  when  any  com- 
pany, after  obtaining  a  certificate  of  com* 
piete  registration,  is  desirous*  of  acquiring 
an  interest  in  land,  such  company  may 
apply  to  the  committee  of  the  Privy 
Council  for  a  license  to  purchase  or  hold 
the  same,  and  the  committee,  if  they  think 
Ht,  may  grant  a  license  accordingly,  autho- 
rising such  company  to  purchase,  take,  and 
again  let,  sell,  or  otlierwise  dispose  of,  soch 
lands,  and  to  hold  the  same  for  a  specified 
time,  or  from  time  to  time,  to  acquire,  dis* 
[K)se  of,  and  again  acquire  such  lands,  &c 
or  to  hold  lands  on  mortgage,  and  such 
license  may  be  framed  with  such  conditions 
as,  with  reference  to  the  special  circum* 
stances  of  the  case,  the  committee  may 
deem  expedient.  By  subsequent  sections, 
an  account  of  the  several  licenses,  and  re- 
newals or  extensions  of  licenses,  shall  be 
presented  to  parliament  annually,  within 
fourteen  days  after  the  commencement  ot 
the  session ;  and  licenses  granted  before 
the  passing  o(  the  act  are  to  be  deemed 
valid  and  effectual  for  the  purposes  therein 
expressed,  and  deemed  evidence  that  the 
lands  described  or  referred  to  in  the  license 
are  such  as  the  nature  of  the  business  of 
the  company  requires. 

So  far  as  tliese  provisions  noay  tend  to 
dispense  with  the  necessity  of  resorting  to 
that  most  objectionable  of  all  existing  tri- 
bunals, a  private  committee  of  either  house 
of  parliament,  and  spare  public  bodies  the 
enormous  expense  consequent  upon  an  ap- 
I  plication  for  a  private  bill,  they  are  a 
positive  and  unquestionable  improvement ; 
but  we  must  be  excused  if  we  look  with 
some  degree  of  jealousy  and  suspicion  upon 
a  plan,  which  invests  a  body  of  official  per- 
sons with  authority  to  entertain  in  private, 
and  grant  or   refuse,   applications   which 
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mmy  possibly  coiDpromiae  private  rights. 
Bf  «'  fiction, « very  mbabiuiii  of  thoee  kjcig- 
donH  moy  be  suppoeed  to  be  co^izaiit  of 
the  proc^edmgs  of  his  representatives  in 
parlisRient;  but  no  one,  not  directly  in- 
formed* can  be  supposed  to  be  acquainted 
with  tbe  applications  made  to  the  cooi- 
mittee  of  the  Privy  Council,  for  a  licence 
to  pttrcbaae,  take,  or  dispose  of  land,  or 
with- the  mode  ici»  which  the  eoonmittee  nmy 
dunk  ftt  to  deal  with  such  appKcations. 
The  presentation  to  parliament  of  an  ac- 
cocint  of  the  licenses. granted  at  tlie  com- 
neaGCBsent  of  each  session*  is  obviously  an 
ineffectual  security  to  persons  interested  in 
the  subject  of  such  applications,  as  the 
license  will  have  been  granted,  and  there- 
fere  all  the  mischief  done  to  the  interests 
c€  parties,  before  they  can  have  reeeived 
a^y  intiniation  tliat  a  Iteeose  was  appiied 
fiar.  Soeh  applications  sfaotthl  be  pubiicly 
enterrained,  or,  at  all  events,  tbe  committee 
lAioiiM  establish  some  regulations  MHiich 
woaM  afford  interested  parties  reasonable 
notice  that  an  application  for. a  license  in 
aoy  particular  case  was  about  to  be  enter- 
tained. 

The  10  &  IlTict.  c.  7B,  contains  an- 
other alteration  of  tbe  existing  law,  of  a 
totally  different  nature,  the  beneficial  effect 
of  which  is  at  least  questionable.  By  the 
JaissifStgck  Companies'  lUguhdaon  Act, 
(sect.  4.)  the  proraotevs  of  .the  cunspanses, 
witfiinthe  meaning  of 'that  ffel,  are  re- 
quired to  return  to  tlie  Joint-Stodc  Com- 
panies' Registration  Office  a  copy  of"  every 
prospectus,  or  circular,  handbill,  or  adver- 
tsesDoat,  or  otiier  such  documents  at  any 
time  aiddfBssed.to  the  public,  or.to  thesab- 
atithaaa  or  athess,  relasive  ta  the*  lormaiion 
or  modification  of  su^  company.''  The 
4th  section  of  the  new  act,  after  recitrng 
that  the  registration  pf  such  prospectuses 
and  advertisements  has  been  Tbund  .to  be 
vaiQP  baidnnaameto  thepromotersof  such 
JX>mpaaia%.repcaiU  that  provwion,  and  aub- 
stkataa  aa  enoataaent  reifMring  the.pe^ 
motors  of  companies  to  return  to^the  Jeiat- 
Stock  Companies*  Registration '  Office,  par«[ 
ticulars,  first,  of  the  amount  of  the  pro- 
.posed  capital  of  tlie  company,  and  secondly, 
•  of  the  amount  and  namber  of  shares  iato 
which  the  same  is  to  be  divided ;.  aad  if 
the  company  siialLbe  dissolved,  or  in  any 
way  wlthdmam,  or  suf^posed  to  ba  with- 
•disawab  fsam  <the  apcuatiaa  of  .the  .7.&*8 
Vict.  c.  110,  the  promoters  shall- iNMthwitfa 
•fiaa  maHee  Ihaiiaf  tto  the  -Hegiatnar  of 
Joint-Stock  ConypaaieSb  *la  -  ease 'df  any 
tdteratmn  befng'  mad^  in-any^of  the  paittcu- 
lars Registered,  a  return  of  such  alterations 


must  be  made  within  a  month,  under  a 
penalty  of  20/.;  and  there  is  a  similar 
penalty  on  promoters- issuing,  at  any  time 
before  complete  registration,  any  pro- 
spectus, handbill,  advertisement,  or  other 
document  relating  to  the  formation  or  mo- 
dification of  the  company,  and  containing 
any  statement  at  variance  with  the  par- 
ticulars returned  to  the  Registrar  of  Joint* 
Stack  Companies. 

It  can  easily  be  crnieefved,  that  the  pro-' 
moCers  of  schemes,  who  were  constantly 
publishiag  varied,  and  sooMtaaas  iaaon- 
sistent,  aaaauncemenis  of  their  objects,  in- 
tentions, and  prospects,  would  be  well 
pleased  to  be  relieved  from  the  obligation 
of  putting  on  record,  as  it  were^  the  state- 
ments, well  or  ill  founded,  by  which  they 
sought  from  time  to  time  to  captivate,  per* 
suade,  or,  it  may  be,  delude  the  public. 
When  prospectuses,  or  other  announce- 
ments, *^reiatii^' to  the  formation  or  modi- 
fication'*  of  a  company,  were  put  fbrward 
deliberately,  considerately,  and  hondfidey 
we  awn  lae  cannot  understand,  liow  the  de- 
posit of .  a  single  copy  at  tlia  Registration 
Office  cauM  be* coaoidered  a  bnrtiien  call- 
ing (or  thespecial  iaserfereaeoof  the  legis- 
lature. We  think  we  might  suggest  nu- 
merous instances,  occurring  within  the 
last  two  years,  in  which,  the  registration  of 
prospectuses,  and  iloeuments  of  a  similar 
character,  tended  asaterialiy  loadvaace  tlie 
ends  of  jastice,  by  enabling  persans  sued  ' 
by,  or  suing,  die  pracwstcf  s  of  companies, 
to  produce,  upon  any  legal  investigation, 
an  authentic  statement  of  the  plans,  pro- 
potaU,  and  promises,,  put  forward  by  those 
who  took  a  leading  part  in  4he  formation 
and  establishment  of  suchxompanies.  By 
dispensing  with  the  registration  of  docu- 
ments of  thfs  nature,  we  Tatharupjireliend, 
that  .the  .legislature  has  deprived  those 
dealing  with  the  promoters  of  joint's tock 
eaa»paaias.af  AipratectfOB  to  whidi  they 
were  fairly  entitled,  and  afforded  an  add^ 
tional  facility  for  tlie^dissemi nation  of  frau- 
dulent and  delusive  statements  concerning 
projected  .under takings.  In  the  present 
state  of  tlle>aountsy,  and  with  the  (£strust» 
ful  .fesiin^a  wiieh  which  .^opatais  for  the 
establishment  of  companies Ibiv any.  purpose 
reqifirtng  aiv  ia^^estment^vf  oopiiait.ape«ow 
regarded  by  the  public,  the  legiskrt^ive  dis- 
pensation granted  by  the  act  of  hist  session 
may  no  the  .considered  very  material';  but 
rit  is  vfiaite  jpossible  that  .the. joint-stock 
bubbles  of  lb45  may  hoiiasaseilatadiuadar 
Wtmm.  »Dan»>;at  4'fiskine  ^fM,  and  the 
interposition  of  the  lcgiskiluira^baflgam>iaB- 
peratively  required. 
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Towns  Improvement  Clauses  Act, 


TOWNS  IMPROVEMENT  CLAUSES  ACT. 

10&  11  Vict.  c.  34. 

This  is  an  Act  for  consolidating  in  one  Act 
certain  Prorisions  usually  contained  in  Acts  for 
paring,  dndning,  cleansing,  lighting,  and  im- 
proving Towns.    The  extent  of  the  Act  is  thus  I 
stated  :— 

Whereas  it  is  expedient  to  comprise  in  one 
act  sundry  provisions  usually  contained  in  acts 
of  parliament  for  paving,  draining,  cleansing, 
lighting,  and  improving  towns  and  populous 
districts,  and  that  as  well  for  avoiding  the  ne- 
cessity of  repeating  such  provisions  in  each  of 
the  several  acts  relating  to  such  towns  or  dis- 
tricts as  for  ensuring  greater  uniformity  in  the 
provisions  themselves ;  it  is  therefore  enacted 
as  follows : — 

1.  That  this  act  shall  extend  onhr  to  such 
towns  or  districts  in  England  and  Ireland  as 
shall  he  comprised  in  anv  act  of  parliament 
hereafter  to  he  passed  which  shall  declare  that 
this  act  shall  oe  incorporated  therewith ;  and 
all  the  clauses  of  this  act,  save  so  far  as  they 
shall  he  expressly  varied  or  excepted  hjr  any 
aach  act,  and  to  the  commissioners  appointed 
for  improving  and  resiilatinff  the  same,  ao  far 
as  such  clauses  shall  be  applicable  thereto  re- 
i^ctively,  and  shall,  with  the  clauses  of  every 
other  act  which  shall  be  incorporated  therewith, 
form  part  of  such  act,  and  be  construed  there* 
with  as  forming  one  act. 

2.  Interpretations  of  this  act:  "the  special 
act:"  "  prescribed.:"  ''  the  commissioners  :" 

3.  InterpnIatiOM  in  this  and  the  special  act : 
number:  gender  :  "  person  :"  "lands  :*' 
"street:"  "month:"  "Superior  Courts:" 
<*o«th:"  "county:"  "justice:"  "two  jus- 
tices :"  "quarter  sessions  :"  "  owner  :" 
«  cattle." 

CUing  the  Act. 

4.  In  citing  this  act  in  other  acts  of  parlia- 
ment, and  in  legal  instruments,  it  shall  be 
enough  to  use  the  expression  "The  Towns 
Improvement  Clauses  Act,  1847" 

5.  This  act  may  be  incorporated  with  other 
acts. 

Q^cer*. 

6*  Until  an  inspector  is  appointed  under 
some  general  act,  execution  of  works  may  be 
proceeded  with  without  his  approval.^ 

7.  Commissioners  to  appomt,  subject  to  ap- 
provnl,  a  fMvrveyor. 

««  Swiveyor,  before  entering  upon  office,  to 
make  a  declaration. 

...  0.  CommiBsionerB  shall  appoint  an  inspector 
of  nuisances. 
,  10.  Surveyor  and  inspector  of  nuisances. 

11.  Commissioners  to  provide  offices  for 
^flarveyor  smd  inspector. 

12.  Power  to  appoint,  subject  to  approval, 
an  officer  of  health. 


Surveys  and  Phns, 

13.  Commissioners  to  cause  a  map  of  the 
district  within  the  limits  of  the  special  act  to 
be  made,  and  to  be  open  to  inspection. 

14.  Ordnance  may  furnish  commisfiloners 
with  maps,  or  cause  surveys  to  be  made. 

15.  Level  lines  to  be  marked  on  map,  and 
bench  marks  to  be  made  for  denoting  the 
same. 

16.  Commissioners  may  cause  maps  to  be 
engraved,  &c.,  and  pay  expenses  out  of  rates. 

17.  Commissioners  to  cause  plans  to  be  pre- 
pared of  alterations  of  new  works  or  alterations 
of  existing  works. 

18.  Before  giving  notice  of  construction  of 
works,  plans  to  be  prepared  and  deposited  in 
the  office  of  the  commissioners. 

Lands. 

19.  The  taking  of  lands  to  be  subject  to  the 
provisions  of  this  act  and  the  Lands  Clauses 
Consolidation  Act,  1845. 

20.  Errors  and  omissions  in  plans,  &e.,  may 
be  corrected  by  justices,  who  shall  certify  the 
same.    Certificate  to  be  deposited. 

21.  Commissioners  to  make  compensation 
for  damage  done.  If  parties  cannot  agree  as 
to  compensation,  the  same  to  be  determined  in 
manner  provided  by  7  &  8  Vict.  c.  18. 

Sewers. 

22.  Management  of  sewers  and  other  works 
vested  in  the  commissiQuers. 

23.  Drainage  districts  to  be  formed,  subject 
to  appro^  of  inspector. 

24.  Power  to  commissioners  to  oonstnict 
sewers  where  none  exis^  naking  compensation 
to  owners  of  property. 

25.  CommissionerB  may  alter  sewers  torn 
time  to  time. 

26.  Conunissioners  not  to  destroy  existiim; 
sewers,  &c.,  without  providing  others.  Penalty 
for  neglect. 

27.  Commissioneis  to  cauM  eatimateB  to  be 
prepared  and  submitted  to  the  inapector* 

28.  Provision  for  the  expeasc  of  makiDg  arar 
sewers.  Where  lands,  &c.,  were  suffieieBtly 
drained  before  making  new  sewer,  occupier  to 
have  a  reduction  ma«  in  his  rates. 

29.  Provision  for  the  expense  of  maintaining 
sewers,  &c.  . 

30.  Penalty  for  making  unauthorized  drains. 

31.  Vaults  and  cellars  under  streets  not  to 
be  made  without  the  consent  of  the  com- 
missioners. 

32.  Streets  may  be  stopped  for  repairs. 

33.  All  sewers,  &c.,  to  be  covered  wim 
traps.  , 

34.  Sewers  may  be  used  by  owners  atia 
occupiers  of  land  beyond  limits  of  town  or 
distnct. 

House  Drains. 

35.  Commissionen  empowered  to  construct 
drains  from  house,  chargmg  owner,  &c,  wita 

3^No1house  to  be  hereafter  built  without 

dndns  being  constnided.  ■  >  . 

37.  Where  houses  are  rebuild  the  kTMiWi 
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be  gufficimt  to  allov  ft  drain  to  be  conttnicted. 

38.  Notice  of  building  and  rebuildiogt  to 
be  given  to  the  commissionen. 

39.  Commissioners  ma7  signify  disapproval 
within  14  days. 

40.  Houses  bnilt  without  notice,  or  contrary 
to  provisions  of  this  or  the  special  act,  may  be 
altered. 

41.  If  commissioners  fail  to  signify  their  ap- 
proval, &c.  within  14  days,  parties  may  proceed 
irithoat. 

42.  Commissioners  may  require  owners  of 
booses  to  provide  privies  and  ashpits  for  the 
same. 

43.  Penalty  for  neglecting  to  provide  privy, 
&c 

44.  Drains,  privies,  cesspools  to  be  kept  in 
good  order  by  owners.  If  owners  neglect, 
commissioners  may  cause  the  same  to  be  done, 
and  charge  the  owner  with  the  expenses. 

45.  As  to  the  inspection  of  drains,  privies, 
and  cesspools. 

46.  Penalty  pn  persons  making  or  altering 
drains,  &c.  contraiy  to  the  orders  of  the  com- 
missioners. 

Paoing. 

47.  Management  of  streets  vested  in  the 
cominixstoners. 

48.  Commissioners  to' be  surveyors  of  high- 
safi. 

49.  Commissioners  liable  to  indictment  for 
viirt  of  repairs. 

50.  Road  trustees  not  to  collect  tolls  within 
limits  of  act^ 

51.  Power  for  the  commissioners  to  pave 
imblic  streets. 

5S,  Commissioners  may  place  fences  to  foot- 
ways. 

53.  Where  public  streets  have  not  heretofore 
been  paved,  commissioners  may  cause  them  to 
be  payed,  at  the  expense  of  tne  occupiers  of 
sdjoinlng  lands. 

54.  Future  streets  maybe  declared  highways. 

55.  Commissioners,  upon  completion  of  two- 
diuds  of  any^  street,  ma^,  upon  application,  re- 
quire remaining  one-third  to  be  completed  by 
owners  of  houses. 

56.  Penalty  on  persons  altering  pavements 
without  the  consent  of  the  commissioners. 

New  Streets. 

57.  Notice  of  intention  to  lay  out  new  streets 
to  be  given  to  commissioners. 

5S.  Levels  to  be  fixed  by  the  surveyor  to  the 
commissioners. 

59.  If  the  commissioners  fail  to  fix  the  level, 
the  party  may  proceed  without. 

60.  Persons  laying  out  streets  without  notice 
to  be  liable  to  the  expenses  of  subsequent  al- 
terations of  leveUi. 

61.  Situation  of  gas  and  water  pipes  to  be 
altered  at  the  expense  of  the  commissioners. 

62.  If  gas  or  water  company  neglect  to  make 
the  aHemtion,  the  commissioners  may  cause 
the  same  to  be  done. 

63.  Width  of  new  streets  for  carriages  30 
St 

64.  Houses  to  be  numbered   and   streets  I 
imMl  I 


65«  Numbers,  of  houses  to  be  renewed  by 
occupiers. 

Impromng  StfteiM. 

66.  Houses  may  be  set  forward  for  improv- 
ing line  of  street. 

67.  Commissioners  may  purchase  houses  or 
ground  for  effecting  additional  improvements, 

68.  Houses  projecting  beyond  une  of  street, 
when  taken  down,  to  be  set  back. 

69.  Future  projections  of  houses,  &c.,  to  be 
removed,  on  notice. 

70.  Commissioners  may  cause  existing  pro- 
jections to  be  removed,  and  compensation  to 
be  made. 

71.  Doors  in  future  to  be  made  to  open 
inwards. 

72.  Doors  opening  outwards  may  be  altered. 

73.  Coverings  for  cellar  doors  to  be  made  by 
occupier.    Penalty  for  neglect. 

74.  Waterspouts  to  be  affixed  to  liouses  or 
buildings. 

i2arffioii5  or  Dangerous  Buildings. 

75.  Ruinous  or  dangerous  buildings  to  be 
taken  down  or  secured  by  owners,  &c.  If 
owner,  &c.,  neglect  to  repair,  commissioners 
may  cause  the  same  to  lie  done,  chai^ng 
owners,  &c.,  with  the  expenses. 

76.  The  expenses  to  be  levied  by  distress  on 
the  owner. 

77*  If  owner  cannot  be  found,  commission- 
ers may  take  the  house  or  ground,  making 
compensation  provided  by  7  &  8  Vict.  c.  18. 

78.  Commissioners  may  sell  the  materials, 
restoring  to  the  owner  overplus  arising  from 
the  sale.' 

Precautions  during  Repairs. 

79.  Bars  to  be  erected  across  streets  while 
repairs  or  alterations  are  making,  and  lights 
placed  at  night. 

80.  Hoards  to  be  set  up  during  repairs. 
8i.  Penalty  for  not   lighting    deposits  of 

building  materials  or  excavations. 

82.  Penalty  for  continuing  deposits  of  build- 
ing materials  or  excavations  an  unreasonable 
time. 

83.  Dangerous  places  to  be  repaired  or  in- 
closed. 

Objections  to  Works, 

84.  Commissk>ners  to  give  notice  ef  new 
levels  or  sewers. 

85.  Meeting  of  commissioners  to  hear  ob- 
jections in  the  presence  of  the  inspector. 

86.  Persons  aggrieved  by  order  of  commis- 
sioners may  appeal  to  quarter  sessions. 

Cleansing  Streets, 

87.  Commissioners  to  cause  streets  to  be 
cleansed,  and  dust  and  ashes  to  be  removed 
from  the  houses. 

88.  Occupiers  to  cause  footways  to  be  swept. 
Penal^for  neglect. 

89.  Commissioners  may  compound  for  sweep- 
ing footways. 

90.  Dust,  &c.  collected  to  be  vested  in  the 
commissioners. 
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91*  Gomnismncrt  vukj  piond«  k&dff,  &c, 
for  deposit  of  soil  and  matenalt. 

92.  Dust  Uncfl  to  be  ereded  by  coinmis^ 
noners. 

93.  CommitBionera  maj  csaae  public  con* 
Teniences  to  be  erected. 

94.  Commissionera  to  cause  streets  to  be 
watered,  and  wellsj  pumps,  &c.  to  be  provided 

95.  Commissioners  to  appoint  scavengers. 

96.  Penalty  for  obstructing  scavengers* 

97*  Penal^  on  persons  otber  tban  scaven- 
gers removing  dirt. 

98.  Penalty  for  conveying  offensive  matter  at 
improper  times. 

JVyfffltifftffi 

99.  Stagnant  pools  of  water  and  other 
ances  to  be  removed. 

100.  Regttlaittoiis  to  prevent  aecamulation  of 
dung,  &c. 

101.  On  certificate  of  the  off  eer  of  health, 
filth  to  be  removed. 

102.  Houaes  to  be  whitewashed  and  purified, 
on  certificate  of  officer  of  health,  &c. 

103.  No  interment  in  any  grave  without 
leaving  two  feet  six  inches  clear  of  soil  above 
the  coffin. 

104.  Justices  may  order  nuiaances  to  be 
abated. 

105.  Penalty  for  disobedience  of  orders  of 
justices. 

106.  Commissioners  to  order  costs  of  pro- 
aecotions  to  be  paid  out  of  the  rates. 

107.  Act  not  to  affect  nuisances  at  common 
kw. 

108.  Fireplaces  of  factories,  &c.,  to  consume 
their  own  smoke. 

Fire. 

109.  Party  wails  to  be  carried  up  throo^h 
the  roof.  Walls  of  buildings  and  coverings  of 
roofs  to  be  made  of  incombustible  materiaila. 

[Thereflraiiider  of  this  act  will  be  ^^ven  in 
the  next  number.] 


QUESTIONS  AT  THE  EXAMINATION. 

Michaelmas  Term,  1847. 
BsbiDEs  the  usual  preliminary  inquiries, 
the  following  is  the  substanee  of  the  ques- 
tions put  to  the  candidates  for  admission 
on  the  KoU  of  A  ttorneys : — 

Common  and  Statute  Law,  and  Pbac- 
tics  op  the  coubtb. 

A  defendant^  in  an  action  of  assumpsit 
against  him  on  a  bill  of  exchange,  lets  judg- 
ment go  by  default, — state  the  mode,  if  only 
one,  or  the  different  modes,  if  more  than  one, 
by  which  the  plaintiff  can  proceed  to  ascettain 
the  amount  due  to  him. 

In  scire  faciai. — If  plaintiff  obtain  judgment! 
by  default  or  otherwise,  is  he  entitled  to  costs  ?i 
and  if  so,  does  the  right  accrue  at  common  law, 
or  is  it  given  by  statute  ? 

After  a  judge's  order  for  time  to  plead,  fur* 


•WiAiA  iiHnt  ^ma  ihwiM 
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and  returnable  in  order  to  preveot  j«dgEieiit 
bydelBsdt? 

An  order  for  particulars  of  plaintifiTs  denMsd 
is  obtakied  witn  a  stay  of  proceedings  vbl  the 
meanwhile,  pending  ihe  time  allowed  for  plead- 
ing— What  time  is  allowed  to  the  defendant  to 
pleiad  after  the  delivery  of  the  partkolars  ? 

In  ^ectmtnt,  lesaor  of  plaintiff  is  noasuibsd 
at  the  trial  for  want  of  defendant  confessing 
liRMe,  entry,  and  oustw — ^How  musl  he  proeeed 
in  oitkr  to  obtain  poaseasion  of  tha  premisas 
sought  to  be  recovered,  and  how  to  efatsin 
paymeol  of  hie  coata  \ 

After  verdict  for  plaintiff,  the  court  grants  a 
new  trial,  and  the  rule  by  which  the  same  ii 
granted  is  silent  aa  to  coata ;  the  cause  is  tried 
again,  and  the  plaintiff  again  obtainB  a  verdict 
--Is  he  entitled  to  the  coaU  of  the  finttrial? 

A.  grants  a  lease  to  B,  for  21  yean,  at  the  reqt 
of  100/.  per  ann. ;  at  the  end  of  Uuree  years»B. 
assigns  t  ne  remainder  of  his  term  to  C,  subject 
to  payment  of  the  rdst ;  after  the  assicnment  to 
C,  rent  becomes  due  to  il.,  who,  not  being aUe 
to  obtain  payment  from  C,  calls  on  B.  to  pay, 
— B.  objects  that  he  haa  assigned  to  C. ;— Is  B, 
liable  to  pay  rent  ? 

In  what  number  of  yeara  is  a  debt  on  simple 
contract  barred  bv  the  Statute  of  Limitations, 
and  how  may  such  a  debt  be  revived  ? 

When  there  are  several  partiea  who  are  co- 
titled  jointly  to  sue  in  an  action  of  contract,  and 
one  of  those  parties  is  abroad,  doea  the  statute 
run  against  tne  others  i 

Is  an  infant  liable  under  any,  and  what  cir- 
cumstances, to  be  sued  for  a  debt  on  simple 
contract  incurred  by  him  ? 

Is  there  any,  and  what  difference,  between  the 
Hen  of  a  country  attorney  and  that  of  his  temh 
agent,  with  reference  to  the  coata  due  from  a 
cUent  ? 

When  a  writ  of  capiaa  is  granted  by  a  judge 
for  arrest  of  a  defendant,  is  anch  writ  of  capias 
the  commencement  of  the  action  ?  If  not,  new 
otherwise  is  the  action  oonuaeneed  ? 

Where  a  party  has  a  lien  od  goods  aa  a  se- 
curity for  a  debt,  and  such  debt  becomes  bsrred 
by  the  Statute  of  Limitationa,  doea  the  lisa 
continue,  or  is  it  at  aa  end  I 

A,  enters  into  a  bond  to  B.  in  the  penal  sum 
of  1,000/.  conditioned  to  pay  500..,  and  inr 
terest;  B.  assigns  the  bond  to  C;  A.  does  not 
pay  his  bond,  and  it  becomes  necessary  to  sue 
nim.  In  whose  name  should  the  action  against 
A.  be  brought?  and  state  the  reason  for  the 
answer. 

Plaintiff  brings  an  action  of  ctivenant  to 
enforce  paxment  from  defendant  of  100/.,  and 
interest,  which  defendant,  by  indenture  between 
plaintiff  of  the  one  part  and  defendant  of  the 
other,  covenanted  to  pay,  and  which  is  overdtic. 
Defendant  pleads  that  the  indenture  is  not  his 
deed.  What  evidence  must  plaintiff  give  at  the 
trial  to  entitle  him  to  a  verdict? 

Equity  and  Practice  of  the  CouBTt* 
In  what  cases,  and  upon  what  grounds  will 
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a  court  of  equity  grant  relief  ^  Slate  some  of 
them. 

How,  or  hy  what  means,  shotild  a  penon 
proceed  to  obtain  relief  in  a  court  of  equity  ? 

What  are  the  two  first  proceedingt  incuia- 
hent  on  a  defendant  in  his  defence  to  a  suit  in 
equity,  and  what  respective  times  are  allowed 
for  those  purposes  ? 

How  many  parties  defendants  may  be  named 
in  one  subpoena,  and  how  should  a  subpoena 
be  served? 

In  case  a  defendant  be  served  with  a  sub- 
pcena  and  omit  to  appear  in  due  time,  how 
should  a  plaintiff*  proceed  ? 

Under  what  circumstances  is  a  d^fiendant 
permitted  to  demur  to  a  bill  ^  State  some  of 
tfaem,  and  can  he  demur  to  a  part  only  ? 

Must  a  demurrer  or  plea  fie  put  in  upon  oath 
or  not? 

What  step  should  the  plaintiff  take  if  the  de- 
fendant put  in  an  answer  which  is  considered 
insufficient,  and  within  what  time  should  that 
ito)  be  taken  ? 

If  exceptions  be  taken  to  an  answer  for  in- 
sufficiency, how  should  a  defendant  proceed  to 
wend  their  being  referred  to  a  master  to  report 
thereon,  and  within  what  time  should  he  so 
proceed? 

If  exceptions  to  the  defendtmt's  answer  are 


Is  th*  leMint  for  IMe,  or  wh»  •lse,>eB(itl«d  to 
the  evslody  of  the  title  deed*  ? 
Can  the  half  Uood  mbeiit  in  any  and  what 


liable  to  payment  of 
and  in  what  onUr  of 


? 
Is  a  freehold 

simple  contract  debts, 
dx8tribnti«B  ? 

Within  what  time  nmet  it  be  provided  that 
the  eoatingeneiee  of  an  execntoiy  Cerise  shall 
happen? 

At  what  time  is  a  poaeibiUtjF  of  iseoe  extinct 
in  law? 

State  the  general  effect  of  the  statute  27  Hen. 
8,  c.  10,  called  the  Statute  of  Usee*  and  of  the 
27  Hen.  8,  c.  16,  called  the  Statute  of  Inrol- 
Doent,  and  to  what  species  of  deed  the  latter 
applies. 

When  there  are  three  mortgagees*  can  the 
third  in  any  and  what  manner  protect  himself 
against  the  second,  and  will  the  fact  of  his 
having  had  notice  when  he  advanced  his 
money  on  the  second  mortgage,  interfere  with 
such  protection  ? 

Is  a  mortgagor  barred  of  his  equity  of  re- 
demption by  an]r  and  what  length  of  time,  and 
how  may  such  nght  be  preserved  ? 

when  is  real  estate  considered . as  personal 
and  personal  as  real  ? 
Should  the  direetion  to  sell  an  estate  be  dis- 
alhred  or  submitted   to,  within  what  time  •  cretionary  or  absolute  in  order  to  constitute 
ihonld  he  put  in  his  further  answers  ?  an  eqfuitable  conversion  of  the  freehold  into 

If  a  defendant  claim  no  right  or  interest  in  ptiaonalty  ? 
the  propertv  or  thing  claimed  by  the  plaintiff.       If  real  estate  be  purchased  out  of  partnership 
how  should  the  defendant  proceed,  and  within  funds,  is  it  treated  as  real  or  personal  estate  in 
what  time  should  he  take  the  necessary  step  ?      any  and  what  respect  ? 

If  a  defendant  has  not  time  to  prepare  his       is  there  any  and  what  power  given  to  the 
answer,  plea,  or  demurrer  for  filing  within  the  husband  in  barring  dower,  where  uie  marriage 


time  prescribed  for  the  puroose,  how  should  he 
procnd  to  obtain  further  tune  ? 

Within  what  time  is  the  answer  of  a  defend- 
ant deemed  to  be  sufficient  ? 

What  notice  is  necessary  to  be  given  before 
moving  to  asngn  a  guardian  for  an  inlant  de- 
fendant ? 

According  to  the  practice  of  the  Court  of 
Cbancerv,  can  a  commission  to  examine  wit- 
nesses abroad  be  obtained  before  the  time  for 
answering  has  expired  ? 

These  two  heads  of  inquiry  are  deemed 
essential  to  be  satisfactorily  passed^  in* 
asnmch  as  the  form  of  the  certificate  re- 
quires an  adequate  knowledge  in  the  can- 
didate to  practise  as  an  attorney  and  so- 
licitor. He  ia  next  re<]uired  to  answer  In 
one  of  the  three  following  departments : — 

CONVBYANCINO. 

What  are  the  several  species  of  estates  taO, 
tnd  by  what  form  of  words  may  they  be  re- 
•pectiTely  created? 

Row  is  an  estate  tail  to  be  barred  by  the 
tenant  in  tail  in  possession,  distinguishing  the 
difierent  modes  of  so  doing  as  to  freehold  and 
co|whold  estates,  and  aa  to  money  subject  to 
be  tad  <mt  in  the  pwchaae  of  land  tobe  settled 
to  una  in  strict  setdement  ?  - 
.  IfthetenantinlailisnotinjMMaeesion, 
n  the  same  object  to  beefiectedf? 


took  place  after  1st  January,  1834  ? 
Bankruptcy  and  Practicb  or  tu 

COUBTS. 

State  the  several  proceedings  to  be  taken  for 
the  purpose  of  obtaining  a  fiat. 

What  are  the  facts  necessary  to  be  proved  in 
support  of  a  fiat  ? 

IS  the  bankrupt  entitled  to  any,  and  what 
notice,  before  the  adjudication  takes  place,  and 
is  he  entitled  to  any  and  what  notice  of  the  ad- 
judication ? 

If  the  bankrupt  intend  to  dispute  the  adjudi- 
cation, must  he  give  any  and  what  notice,  and 
to  whom  ? 

Describe  the  course  of  proceeding  at  the 
several  ordinary  meetings  under  the  fiat,  and 
for  what  purposes  special  meetings  are  con- 
vened. 

Can  a  creditor  of  a  bankrupt,  whilst  holding 
a  collateral  security  from  the  bankrupt  for  his 
debt,  prove  the  debt  under  the  fiat  without  giv- 
ing up  such  security,  and  if  he  so  prove,  what 
is  the  effect  of  the  proof  upon  the  rights  of  the 
creditor  with  respect  to  such  security  ? 

If  a  creditor  hold,  as  security  for  his  debt,  a 
mortgage  or  other  security  of  property  not  be- 
longing to  the  bankrupt,  and  not  given  hj  him, 
can  such  creditor  j^rove  for  his  debt  without 
affecting  such  security?  and  if  so,  state  some 
reasons  why  he  should  be  nennitted  to  do  so. 

If  a  creditor  hold  a  legal  mortgage  fiBom-  the 
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haAlmxpt  by  way  6f  tiecdritt'  for  hxA  itht,  what 
*  ia  die  course  t^  be  adopted  to  make  bach  ie« 
tatity  available;  kad  i&  there  any  And  vhat 
difference  in  the  mode  of  proceeding  when  the 
security  is  not  a  le^^al  but  an  equitable  mort< 

'  What  are  the  rights  and  liabilities  of  assig 
nees  as  to  leasehold  property  held  by  the  bank> 
nipt  f  State  what  is  the  proper  course  to  be 
adopted  by  them  in  the  event  of  their  deter- 
mining to  adopts  and  also  in  the  event  of  their 
determining  to  relinquish,  the  bankrupt's  in- 
terest in  such  leasehold  proper^. 

Can  an  action  be  mantained  by  assignees  for 
damages  supposed  to  have  been  sustained  by 
the  bankrupt  for  slander  or  assault,  or  any  other 
personal  injury  or  damage  sustained  by  the 
oankrupt  before  his  l)ankruptcy,  not  affecting 
bis  property  i 

When  and  how  may  a  bankrupt  obtain  his 
certificate? 

From  what  debts  and  liabilities  will  his  cer- 
tificate discharge  him  f 

Is  a  bankrupt,  after  he  shall  have  obtttned 
his  certificate,  liable  to  be  committed  for  re- 
fusing, after  demand,  to  attend  the  assignees 
'  for  any  and  what  purposes,  or  if  he  refuse  to 
do  any  act  necessarv  for  getting  in  his  estate? 

May  a  bankrupt  be  committed  for  refusing  to 
'  answer  questions  relating  to  the  disclosure  of 
his  propertf,  if  such  answer  wouki  tend  to  cri- 
minate him ;  and  to  what  court  must  an  appeal 
from  the  decision  of  commissioners  in  buik 
niptcy  be  now  made  ? 

Is  there  any,  and  what,  recent  alterations  in 
the  jurisdiction  of  commissioners  in  bankruptcy 
in  regard  to  traders  owing  not  more  than  300/., 
and  other  persons,  not  traders,  seeking  protec' 
tion  from  arrest? 

Ceiminaz*  Law  and  Prockbdinos  beforb 
Maoistratbs. 

Define  the  different  classes  of  offences  cog- 
Datable  in  criminal  courts. 

State  what  offences  are  bailable,  and  before 
whom  the  bail  must  be  given. 

What  is  the  mode  of  proceeding  in  exhibiting 
articles  of  the  peace  ? 

What  is  the  rule  of  evidence  as  to  the  con- 
fession of  an  accused  person  ? 

Under  what  circumstances  is  the  declaration 
of  a  djring  person  receivable  in  evidence  ? 

Are  an^,  and  what  persons  precluded  from 
giving  evidence ;  and  are  there  an^r*  and  what 
means  by  which  a  witness,  otherwise  incompe- 
tent, may  be  rendered  competent  ? 
'  What  is  the  power  of  a  justice  of  the  peace 
over  questions  between  master  and  ssrvant  ? 

State  the  mode  of  ;7roceeding  to  obtain  a 
writ  of  mandamus,  and  how  the  party,  against 
whom  it  is  granted,  can  try  its  vididlty. 

A  public  bridge  is  out  of  repair,  and  the 
fiabflity  to  repair  is  disputed,  how  is  the  ques- 
tion to  be  tried  ? 

What  is  the  mode  of  proceeding  to  set  aside 
an  order  of  magistrates  under  the  Poor  Laws  ? 

Give  the  legal  definition  of  the  offence  of 
codspiraey. 


DefiiMacomHiDn  niriaance.  ' 

Can  an  outer  door  be  broken  open 'to  appn- 
hend  an  aceosed  person  without  a  w^rikrTant  ? 

Can  any,  and  what  malicious  injuries  to  'pTD- 
perty  be  punished  in  a  summary  way  befe^ 
one  or  more  magistrates  ? 

Proceedings  are  brought  against  a  man  for 
unlawfully  taking  game  by  night,  when  does 
the  night  m  such  Case  begin  and  end? 

The  candidate  who  comes  from  the 
country  will  probably  choose  the  convey- 
ancing questions,  though  some  who  have 
been  brought  up  in  the  offices  of  clerka  to 
magistrates  may  select  the  last  head  of 
questions.  Others  from  large  trading  and 
commercial  districts  may  be  better  ac- 
quainted with  bankruptcy  business.  On 
the  whole*  it  is  manifest  that  the  exami- 
nation is  very  fairly  and  judicioualj  con* 
ducted. 


WESTMINSTER  COUNTY  COURT. 
Before  D,  C.  Moylan,  Esq.,  Jud^. 

ATTOBNBy'b   PRIVILBOB8. 

Wood  V.  Lewit. 

This  was  an  action  to  recover  7^  lOs.  of 
the  defendant,  an  attomev,  residing  in  Gros- 
venor  Street,  who  pleaded  his  privilege.  Mr. 
P.  Bankes  appeared  in  support  of  the  defend- 
ant's case  and  plea  of  abatement,  contending 
that  the  67th  section  of  the  new  act  for  the 
recovery  of  small  debts  did  not  destroy  the 
privilege  of  attorneys  of  their  right  of  oeing 
sued  in  their  own  courts,  as  they  were  not 
specially  mentioned  in  it,  which  was  required, 
as  they  could  not  come  under  the  designation 
of  "  persons.**  Mr.  Hiidyard  commenced  his 
argument,  but 

The  learned  judge  said.  If  I  thought  that  any 
additional  labour  of  my  own  could  throw  any 
light  on  the  matter,  I  would  postpone  mv  judg- 
ment for  further  consideration.  But  the  case 
has  been  so  fully  argued  by  defendant's  counsel, 
that  I  feel  satisfied  no  further  researcb  conld 
put  it  in  a  more  favourable  point  of  view  for 
nim,  and  I  may,  therefore,  at  once  state  my 
opinion  and  judgment  npon  the  question. 
This  action  is  sought  to  recover  7f.  10^.  for 
goods  sold  and  delivered.  The  defendant 
Lewis,  relying  on  his  common  law  privileges 
as  an  attorney,  denies  the  jurisdiction,  and 
demands  to  he  sued  in  the  superior  court  to 
which  he  belongs.  The  plaintiff  replies  that 
the  privilege  is  abolished  by  the  67th  section 
of  the  9  &  10  Vict.,  c.  95.  I  am  deariy  of 
opinion  that  the  privilege  is  gone  as  to  attor- 
neys,.without  any  reservation ;  and,  moreover, 
that  the  rights  and  privileges  of  the  Univer- 
sities of  Oxford  and  Cambridge,  as  well  as 
of  the  Stannaries  of  Cornwall  (as  to  exemption 
from  the  county  courts  jurisdiction)  wtpald 
have  been  likewise  abolished  but  for  the  sav- 
ing clauses  (140  and  141)  of  our  own  act.  It 
is  quite  true  that  not  only  attorneys,;  but  all 
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Uie  nuniiterial  qSBctm  of  jijMtice,  luhd  a  pri« 
vflcge^f.iWQg  and  baing  tued  in  the  courU 
to  mhkllk  tbej  respoctivelv  belong.    If  it  was 
not  the  iotQntion  of  the  legislature  to  abolish 
-bj  A^  67tk  section  this  kind  of  privilege^ 
what  on  earth  could  have  been  the  intentimi  ? 
Bat  I  am  utterly  at  a  loss  to  conceive  how 
laogiMiie  mofv  pUun  or  express  could  be  used 
in  curjiug  out  this   intention.     The   67th 
section  is  in  these  words :   "  And  be  it  en* 
acted,  that  no  privilege,  except  as  hereinafter 
exoBptedy  shall  be  allowed  to  any  person  to 
SBBinpt  hira  from  the  jorisdictbn  of  any  ooort 
holdea  under  this  act."     In  the  8ub9«i|Uffnt 
clauses  (140  and  141)  these  exceptions  are  set 
OTi(p  and  no  mention  is  made  therein  of  the 
common  law  privilege,  by  virtue  of  which  Mr. 
Lewis  now  claims  his  exemption — Expressio 
mius  est  exchuio  aUwrius.    With  regard  to  the 
Bimierous  cases  to  which  reference  has  b««n 
nads,  i  cannot  find  that  any  of  them  go  be- 
yond this  point,  that  without  express  words  of 
eoactment,  the  then  existing  privilege  of  an 
attorney  or  ministerial  pfficer  of  a  superior 
cotart,  could  not  be  discharged.  These  express 
words  arej  in  my  Judgment,  to  be  found  in 
the  87th  section  of  the  act.     Most  of  the 
CBsei  rekmd  to  in  support  of  the  privilege 
Mem  to  me  to  have  litde  immediate  bearing 
on  the  question  now  before  the  court.    Some 
tonej  upon  the  disldnctlon  between  an  attor- 
oey-phdntiff  and  an  attorney-defendant,  as  in 
Board  V.  farker,  J  East,  48,  and  Elkins  v. 
Harding,  1  Cr  &  J.  345.    In  other  cases,  as 
in  Lo^  V.  Kerr,  5  DowL  447*  and  in  Dyer 
T.  Leoy,  4  DowL    632,    the    question    was, 
whether  the  2nd  Will.  4,  c.  39,  called  the 
"  Uniforraity  of  Process  Act "  took  away  the 
old  coniQQoa  law  privilege.    It  was  held  in 
those  cases  that  a  new  form  of  process  was 
prescribed  in  lieu  of  the  old  mode  of  proceeding 
W bill;  that  the  attachment  of  privilege  was 
abolish^  not  the  privilege  itself.  In  the  case  of 
WUtskire  v.  Uovd  (1  Douglas,  380.)  it  was 
questionless  hela  that  an  attorney  claiming  his 
privileges  was  not  liable  to  be  sued  in  the 
Middlesex  County  Court.    In  order  to  know 
the  value  of  that  decision,  and  discover  its 
applicability  to  the  present  case,  it  is  requisite 
to  refer  to  the  act  constituting  the  Middlesex 
CounW  Court,  the  22d  Geo.  II.,  cap.  3d.    I 
find  taat  the  fourth  section  of  that  act  says, 
"  No  person  shall  be  liable  to  be  summoned  to 
the  County  Court  who  was  not  so  before. 
Not  a  word  is  to  be  found  in  the  act  about 
privilege^  which  it  leaves  exactly  where  it  was. 
In  that  case  during  the  course  of  argument  it 
was  stated  that  the  legislature  had  found  it 
neoessanf  to  pass  a  second  act  for  the  establish- 
^nt  of  the  Westminster  Court  of  Requests 

Sii  Geo.  2,  cap.  42),  merely  because  it  was 
bund  that  attorneys  were  not  included  within 
the  jurisdiction  by  the  general  words  used  in 
the  first  act  (23  Geo.  2,  cap.  27).  It  is  true 
that  in  the  second  act  the  privilege  is  specifi- 
laUy  abolished,  but  the  preamble  merely  de- 
idates  thut  "  doubu  had  arisen  whether  attor< 
neys  wer^  even  under  the  general  words  of 
w  first  statute,  subject  to  the  new  jurisdic- 


tion."   The  legislature  merely  )nt^d^d  Ig^  ^ 
all  those  doubts  at  rest    I  do  not  think  that 
argument  could  go  further.    To  return,  liow- 
ever,  to  the  case  before  me.    The   ^ea  in 
abatement  is  what  in  law  is  called  an  '^odious 
plea,"  and  wholly  disentitled  to  favour.    If  any 
serious  doobts  couUi  exist,  Chief  Baron  Gilbert, 
whilst  treating  on  privilege  in  his  History  of 
the  Common  Fleas  (page  209),  lays  down  this 
principle — "  Whenever  an  attorney  is  impleaded 
out  of  his  own  court,  he  shall  say  that  he  is  an 
attorney  of  another  court.    But  this  is  to  be 
understood  only  when  the  plaintiff  can  have 
the  same  remedy  against  the  officer  in  his  own 
court  as  in  that  where  he  sues  him."    Now, 
let  us  see  what  the  inevitable  practical  effect 
would  be  of  upholding  this  privilege  of  exemp- 
tion  in   attorneys.    Woula   it   not,  in  fact« 
amount  to  an  absolute  denial  of  justice  ?     $o 
far  as  attorneys  are  concerned,  the  title  oC  the 
act  should  be  amended,  and  called  *'  an  act  for 
the  more  difficult  recovery  of  small  debta."  The 
129th  section  of  the  9  and  10  Vic,  cap.  x^, 
is  in  these  words :— *'  And  be  it  enactea,  that 
if  any  action  shall  be  commenced  after  the 
passing  this  act  in  anv  of  her  Majesty's  supe- 
rior courts  of  record  for  any  cause  other  than 
those  lastly  hereinbefore  specified,  for  which  a 
plaint  might  have  been  entered  in  anv  court 
holden  under  this  act,  and  a  verdict  snail  be 
found  for  the  plaintiff  for  any  sum  less  than 
20/.,  if  the  saia  action  is  founded  on  contract, 
or  leis  than  5/.  if  it  be  founded  on  tort,  the 
said  plaintiff  shall  have  judgment  to  recover 
such  sum  onlv  and  no  costs ;  and  if  a  vf  rdict 
shall  not  be  found  for  the  plaintiff,  the  der 
fendant  shall  be  entitled  to  his  cosU,  as  be- 
tween attorney  and  client,  unless  in  either  case 
the  judge  who  shall  try  the  cause  shall  certify 
on  the  back  of  the  record  that  the  action  was 
fit  to  be  brought  in  such  enperior  court." 
Thus,  if  the  expense  and  difficulty  of  proceed- 
ing hitherto  for  small  sums  in  the  auperior 
courts  were  found  oppressive,  how  much  more 
9o  will  this  section  render  it  in  future  i    In 
practice  it  would  secure  a  perfect  immunity  to 
attorneys,  defendanto,  if  the  privilege  were  now 
to  be  recognised.    It  does  not  appear  to  me  at 
dl  probable  that  any  judge  would  certify  that 
an  action  for  less  than  20/.  in  cases  of  contract, 
or  5/.  on  tort,  was  a  fit  one  to  be  brought  in  a 
superior  court,  merely  because  the  defendant 
was  an  attorney.    Aomitting  even    that  the 
privilege  exists,  still  it  would  be  clearly  com- 
petent to  a  defendant  attorney  to  waive  it ;  and 
how  is  a  plaintiff  on  entering  a  plaint  to  fore- 
see whether  or  not  the  attorney  would  plead  or 
waive  his  privilege  ?    Until  be  did  plead  it, 
there  could  be  no  question  raised*    pToe  point^ 
however,  seems  to  excite  so  much  interest  in 
the  profession,  that,  strong  as  my  opinion  is, 
and  free  from  a  shade  of  doubt,  I  will,  if  Mr. 
Lewis  undertakes  to  move  the  Queen^s  bench 
for  a  writ  of  prohibition,  stav  the  judgvet^t  until 
the  case  is  argued  before  tnat  high  ^ouv(. 

Mr.  Btmkes  said  he  would .  consult  his  /client 
upon  the  subject,  and  woiild  let  ^he  oth^r  side 
know  whether  they  would  issue^put  a  Vi^  <>£ 
prohibition  or  not. — DaUy  Newt,  Nov.  1, 1847 
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fiBLSOTIONS  FROM  CORRESPON- 
DENCE. 

IIfC08t*0SATttD     bAW    SOCIBTT  — *  X.IBBABY 
AND   LBGTUiUIS. 

To  th$  Editor  rf  the  Legal  Obteroetr. 

Sir, — Having  for  the  lait  two  or  three 
neasioas  been  a  subscriber  to,  and  constant 
attendant  at,  the  lectures  given  by  the  "  Incor- 
porated Law  Societ/,"  and  having  made  many 
UMjuiries  seapecting  the  library  of  that  institu- 
tion, I  find  that  the  clerks  of  members  are 
admitted  to  that  library  on  payment  of  a  small 
annual  sum,  while  the  clerks  of  non-members 
are  debarred  from  the  benefit  that  must  neces- 
sarily arise  from  the  opportunity  of  having  auch 
valuable  books  to  peruse. 

Now,  sir,  as  the  derks  of  non*  members  are 
admitted  to  the  advantages  afforded  by  the 
committee  of  the  institution  in  the  nature  of 
lectures,  upon  payment  of  an  increased  fee^  I 
think  that  it  at  least  would  be  but  equitable  to 
^ow  open  the  doors  of  the  reading  room,  and 
by  so  doing  the  doors  of  knowledge,  to  the 
clerks  of  members  of  the  legal  profession  who 
may  be  articled  to  gentlemen  unfortunately  non- 
members  of  that  society  on  their  paying  m  pro- 
portion to  that  paid  by  them  for  the  lectures 
beyond  that  of  the  clerks  of  members. 

I  hope  you  will  take  this  into  your  serious 
aonsideration,  and  tlirough  the  columns  of 
jrour  valuable  and  widely  eircolattng  journal, 
mduce  the  committee  to  complete  the  good 
work  they  have  so  ably  commenced. 

G.  B. 

[Formerly  the  council  had  power,  which  they 
libenlly  exercised,  in  favour  of  clerks  attend- 
ing the  lectures ;  but,  at  the  instance  of  some 
of  the  members,  when  the  apphcation  was  made 
for  a  renewal  of  the  charter,  (on  the  surrender 
of  the  joint-stock  shares,)  that  power  was  taken 
away.  Whether,  on  the  intenoed  enlargement 
of  the  building,  and  under  a  special  bye-law, 
the  council  may  be  enabled  to  accommodate 
these  meritorious  students,  we  cannot  say,  but 
hope  some  sstisfactory  arrangement  may  be 
effected.— Ed.] 

COSTS   IN  THB   COUNTT  COtTKTS. 

I  had  lately  occasion  to  sue  for  a  debt  due 
to  a  client  m  the  Middlesex  County  Court, 
Whitechapel  district,  which  was  ordered  for 
payment;  but,  to  my  aroasement,  on  asking 
for  the  U6ual  costs  of  my  attendance,  I  was  dis- 
tinctly and  peremptorily  refnsed  them  by  the 
court,  because  the  debt  was  admitted.  I  in 
vain  urged  that  I  was  necessarily  ignorant  of 
the  fact  until  the  cause  was  heard.  The  time 
of  myself  and  nsy  clerk  was  occupied  the 
greatest  part  of  the  morning  in  attending  the 
court. 

Let  me  hope  that  in  the  amendment  of  the 

act*  which  seems  indispensable  in  the  present 

session,  that  it  may  be  rendered  obligatory  on 

the  court  to  order  the  nayment  of  costs. 

Considering,  slso,  me  utter  impossibnzty  df 


an  attorney  being  able  to  attend  at  diffeient 
places  simultaneously,  I  submit  that  he  ought 
to  be  allowed  to  send  a  competent  clerk  to 
these  tribunals,  possessing  a  gensrsl  authority 
for  the  purpose. 

An  Attorney  of  nearly  40  Yeabs 
Standing. 

ABSENCE   OF  COUNSEL.— AUDIENCE 
OF  ATTORNEYS. 

At  the  Middlesex  Sessions,  as  reported  in 
the  Daily  News  of  the  1 6th  instant,  on  the 
trial  of  two  persons  indicted  for  an  assaolt, 
a  gentleman,  who  said  he  was  an  attorney  for 
the  defence,  addressed  Mr.  Serjeant  Adams, 
the  presiding  judge,  and  said  that  Mr.  Ballan- 
tine  had  been  retained  for  the  defence,  but  he 
was  not  in  attendance,  and  it  was  very  hard 
for  his  clients  to  heput  upon  their  trial  with- 
out their  coimsel.  Tne  brief  and  fee  had  been 
given  io  Mr.  Ballantine  weeks  before,  and 
vet  his  clients  were  now  to  be  tried  without 
nim. 

Mr.  Serjeant  Adams  said  he  could  not  help 
that;  attorneys  should  give  Uieir  briefs  to 
counsel  who  would  attend. 

Mr.  Payne  (who  appeared  for  the  prosecu^ 
tion)  said  his  friend,  Mr.  Mellor,  would  defend 
the  case  in  the  absence  of  Mr.  Ballantine. 

The  attorney  said  this  was  a  real  hardship. 
Mr.  Mellor  eduld  not  be  so  well  aeoudinted  with 
the  facts  as  the  proper  counsel,  and  it  was  very 
unfair  that  counsel  should  take  fees  and  "  re- 
freshers," and  then  fail  to  discharge  the  duties 
for  which  they  were  paid. 

Mr.  Serjeant  Adams  said  he  wished  the  at* 
tomey  would  hold  his  ionyne :  the  court  did  not 
know  who  he  was,  and  could  not  listen  to  him ! 
The  case  must  proceed. 

Mr.  Mellor  questioned  (lie  witnesses  for  the 
defence. 

[In  a  recent  case,  the  Xrord  Chief  Baron,  in 
consequence  of  the  absence  of  counsel,  per- 
mitted  the  attorney  to  examine  witnesses.  TIub 
is  a  question  in  which  the  interest  of  the  public 
and  the  due  administration  of  justice  is  coa* 
cemed,  and  it  cannot  be  permitted  to  remain 
in  its  present  state.  The  judges  of  the  Inferior 
Courts  should  at  least  be  courteous  to  profes- 
sional men,  endeavouring  to  dischaige  their 
duty  to  their  clients.  <-Ed.] 


THE  MEETING  OF  PARLIAMENT. 

The  New  ParlieBient  aseemblsd  on  Thurs- 
day, the  18th  instant.  The  Right  Hon.  Chsries 
Shaw  Lefevre  was  elected  Speaker  of  the  House 
of  Commons.  As  yet,  no  notice  has  been  given 
of  any  measure  touching  the  alteration  of  Ae 
law,  nor  is  it  liksly  that  any  subjects  save  those 
of  Hsoaee  and  IreioiMf,  w31  be  entertained  be- 
fore Christmas.  "  Sufficient  for  the  day  is 
the  evil  thereof." 


THE  NBW  TAXIiro  MA5TB1I  IN 
CHANCERY. 

JosBPH  Parkbs*  £aa.»  of  Great  Geoigs 
Street,  Westnaiiiitar,  hn  htm  i^ipaiiilad  Tiv- 
ing  Matter  of  the  Ck)cirt  of  Chancerj,  m  Hen 
of  Geoi^  Gatty,  Esq.  This  gentleouui  k  a 
aoHdtor  of  f^at  expeiiMce^  and  v«ry  oompe* 
teot  to  dSadbarge  the  duties  of  die  office.  The 
appointment  appears  to  hava  ffivea  ganecal 
satisfactioB  in  the  profeasioa. 


LEGAL  OBITUART. 

1847,  Sept.  21.— George  Dennis  John,  of 
Penzance,  Cornwall,  Solicitor,  aged  54.  Ad- 
mitted  oa  the  Boll,  HiLuy.  1816. 

Sqtt.  87. — L.  Morison,  of  Gray's  Inn,  Harris* 
tw-at-Uw,  aged  33.  Called  to  the  Bar,  Nor. 
18, 1840. 

Sept.  27.— Richard  A.  Price,  of  the  BTiddle 
Temple,  Barriater-at-Law.  Called  to  the  Bar, 
June  11,  1841. 

Scpf.  29.  — Adam  Yates  Bird,  of  Kidder- 
minster, Solicitor,  aged  55.  Admitted  on  the 
AoO,  Michaelmas,  1815. 

Sept.  29.— Hannibal  Sandya,  Solicitor,  aged 
84.   Admitted  on  the  Roll,  Trinity,  1785. 

Sept,  30 — Richard  Rosser»  Soiieitor,  aged 
90.  Admitted  on  the  Roll,  Trinity,  1788. 


Kte&ailriMrtedl 

9tpi.  30.— "Eowara'  BUnros,  oF  99> . 
burr  Souare,  Solicitor,  aged  53.    Admitted  on 
the  Rolt  Hilary,  181<L 

aef«T-Joha  Jasua  Bond,  of  Ibthv  So*^ 
lidtor.  Admitted,  oa  the  Roll,  Tnmtn  1614. 
Ha  waai  Conmer  fbr  the  Borough  of  FoUu 
stone,  and.Clerk  to  Justices  of  Folkalaw  and 
Hythe. 

Ocf.— Edward  Trallope,  of  00,  Cknj  Street, 
Solicitor,  aged  45.  Admitted  on  the  Roll, 
Hihtfy,  18^6. 

Oc/.— Henry  Hoyle  Oddie,  of  18,  Carey 
Street,  Solicitor.  Admitted  on  ^  Roll,  Max 
34,  1803. 

Od.  IQ.  — David  Daviea,  of  4fe.  Henrietta 
Street,  CoTent  Garden,  Solicitoc»agiDd52«  Ad- 
mitted on  the  Roll,  Miffhaslmait  1826. 

Oct.  20.— Thomas  John  Bmvoyne,  oC  160, 
Oxford  Street  West,  SoKcstor,  aged  79.  Ad^ 
mitted  on  the  Roll,  Michaelmaa,  I79S. 

0<?l.  21.— Richard  Graiaffer  Blkk,  of  the 
Middle  Temple,  Special  Pkadsr,  i^  80. 

Oci:  23.--Riehard  Tolson,  of  Bradfmd,  So. 
licitor.  Clerk  of  the  County  Court,  aged  55. 
Admitted  on  the  Roll,  Hilary,  1815. 

Oct.  23.— William  Davidson*  of  21,  Blooms- 
bujy  Sqimr^  Soliotor.  Admitted  oa  BolI» 
Hilary,  1822. 

Oei;  3e;«-Geo<  Cadeilef,  el^  Uneoln^a  Inn, 
Solicitor,  aged  80«  Adndtfted  on  the  Roll. 
Trinity  Term,  1792. 


ATTORNEYS  TO  BE  ADMITTED. 


Miehaelmag  TVna,  1847» 
Oitcii'e  Heark 


Clerkg'  Nametmtd  Ambacer. 

Adifflf,  J  Ames  Patten,  88,  Harrtao»«€reet^  Regent* 

square ;  and  Martodt  •        .        •        . 

Austin,  Charles  Addiogton,  Lutoa         .        • 
Arnold,  George,  38,  Soutbamptofr-beildlogs;  and 

Tonbridge  .•••.. 

Andenon,  Henry,  York 

Allan.  Edward,  50,  Upper  Norton-etreet 

Arnold,  George  Matthew,   83,  High  Holbom; 

Grareseod;  Rochester;  York-road, Lambeth . 
Ans.  Henry,  25,  Ltncotn's-inn-fieMa 
fiagshaw,  Tbomaa  Pittard,  Manchester 
Bootbroyd.  Kdward  Hyde,  Stockport ;  and  Shaw 

Heath  House,  near  Stockport 
Boys,   Alfred  William,   ^,   Fiochley-road,   St. 

John's- wood 


To  tsAom  Articled,  Aisigfudt  4re. 
4amee  W.  AdaB%  Marioek 

Frederick  Purvis,  Be<l ford-row 
E.  C.  Witliemeon,  Lntoa 
W.  Gorhsm,  'i'onbridge 

J;  Carnell,  Toabrt^ 
R.  H«  Andersoii,  York 
John  Lawford,  I>fepere*-ha1l' 

George  Baaell,  Rochester 

lliomaa  Memmtngs  Viokerj^  IiBeoln's4Dn.fields 

John  Bagahsw,  Maucbester 


D»iawell,WiniamHenry,Sonderiand;  Houghton- 

b-Sprtag;  aad  Onrham         .... 
Bmow,  James,  1,  Prinea's-plsee,  Duke-sCreet,  St. 

James's ;  aad  Manchester       .         .        V         . 
Berneri,  Heory,  jun.,  WakeBetd ;  sod  Mark-lane    . 
Doyd,  James,  urown-court,  Tliread needle-street 
Btrkworth,   Joseph    Charles,   fl,   VicMria-road, 

PtmNco;   and  St.  Mildred ^s-court 
®«3r»ire,  BdWerd,  10,  GraoTiUe-siYuaw,  Peiite»» 

Tille;  and  Peiiritb 

.Biodribl^  J.  l>odden,  jvn4,.S,  Hecent'ft-place^est  j. 

M,  Wesl-sqoare  ;  aad  ^aResbury 
Barnes,  Bdirard  Samuel,  2,  Ealcon-coiirt.  Fleet- 
^     «raet;  andWelU  ...... 

Bfooks,  Wiiriam,  t,  LanV*HM»datkidsee    ,.        .' 


W.  W.  Dyoe,  Liiiceln*s<iDD-fields 

JohaBiaaawell.  Darbem 

J.  P.  Aston,  Mancfaester 

B.  Dixon,  Wakefield 

A.  K.  Hutcbinaon«  Crown^cowt. 

T.  P.  Waite,  Loutb 

F.  Vallinga,  St.  MUdredVoowt 

WillisM  Blsaymiff«v  PaaiilJb 

JTobn  RMtef»Sbafteabury 

Robert  Daviea,  Wells 
Jamea  Brooka,  Odifa'am 


ist     Attorneys  to  bo  AdmiMeir^htm  Pmamo^onmi^Multn  Bmtrmfdmofy  •»  Ckomoerj, 

Bolton,  Joh]r/'f9,  AeloiKttf^et,  Oniy*t-lo»>raMl;  J.  Htff Mo«iBt^Blt*lcbtln 

fihckborn;  ManchMter-«Ueet ;  tncl  Arsjie-it..      F.  J.  Ridfldile,  Gfmj't-ina 
Bftker,  Ismac  Palmar,  f ,  AmptoD-otreet,  Gray  o^ian- 

road ;  Ipswich  ;  and  Lirerpool-atraet     •        •  8.  B«  Jackaman 

Banett,  John    William,   8,  Great-oolloge*itree(,  Jamea  Waldron,  Hartswell 

WoalMfastor;>^and  Taunton  Charlea  Paraooo,  Tonplo-dMnbaM 

Buka,  Willina  Lanxwooy  BriztOB-biU ;   aiid34y.  Richard  Banka,  Kington 

PaUHBflll *.       .        •  C.  Procter,  New-aquare,  Ltneoln*a-bn 

BeUy  John  Gillain,  Cambridge             •        •        .  Stephen  Adeock,  Camhridgo 

Burder,  John,  S7,  ParIiameot*>atreet            •        •  W*  G.  Bolton,  Aoatin-frian                     • 

Barrow,  Edward  Jaeksoo,  Bloomtburj-sqnare        .  W.  Henrj  CuUen,  Edward  Barrow,  Bloomtbuir- 

aqoare — ^William  Briacoe,  William  Clarke,  Bath 

Bell,  Jamea,  S5,  Arlington-atreet,  Camd«B«to«rn    .  Jamea  Blair,  Uttozer 

C.  M.  Stroiton,SoatbamptQa-hiiildiDg» 
Brooke,  William  Heorj,  Dodley  •        .        .  Thoaua  Goode  and  John  Bolton,  Dudley 

Brandon,  Gabriel  Samuel,  163,  Strand           •        .  Henry  Vallanoe,  Eaaez-atToet 

Baker,  Joaeph,  Birmingham            •        •        .        .  William  Hainea,  Birmingham 
Bus  well,    William,    Northampton;    and    Upper 

Cbarlotte^treet A.  Paget,  Leicester 

Cattell,  Christopher  William,  1,  Brunswick-row, 

Queen-square J.  Orde  Hall,  Bronswiok-row,  Qneen's^sqaare 

Cook,  George,  93,  Arfington-atreet,  Camdea-town ; 

Brecknock-place;    PamivalVion           •        .  lU Gadsden, FumiTalVian 

Cressey,  George  Liacer,  York                •        •        .  J.  H.  Thomaa,  York 

Crawford,  William,  Leeda              .        •        •        .  Robert  Barr,  Leeda 
Catterall,  Paul,  jnn.,  Preston         .        .        .        .P.  Catterall,  Preston 
Clay,  Cbsrlea,  Jun.,  4,  Warwick^'Oturt ;  Knighton ; 

and  Gowe^pbce  r H.  Green  and  T.  Peters,  Knighton 

Chippendale,  Edward,  130,  Bnnhill-iow          .        «  William  Bine,  Charterhouse-aquaiv 
Cater,  Jiunea,  jun.,  8,  Bedford-fow ;  Barasbory- 

street;  Walaall;  and  Sobam           .        •       .  Thomas  Hostwiek,  Soham 

Chew,  Townley,  10,  Old-house-terrace ;  Barnsbury-  John  Jaques,  Ely-place 

park ;  and  Manchester           .        .        .        .  W.  C.  Chew,  Msncheater 
Clarke,  William, 26,  Wilmington-square;  Safisbory- 

street.  Strand ;  King-square            .        .        .  C.  Carter,  Barnstaple 
Calthorpe,  Thomas  Oouoie,  Mordeo-eollege,  Black- 
heath  ;  and  Doddington-grove         .        .       .  J.  S.  Rymer,  Wbiteball-place 
Googrove^  John,  New«rk«upon-Trent ;    14,  Cal- 

thorooHitreet Godfrey  Tallents,  Newark-upoo-Trent 

CockcroK,  L*  Mariog,  Colebrook-row,  Islington ; 

and  Newcastle-upon-Tyne       .        •        •        .  W.  Chartres,  Newcastle-upon-Tyne 
Carr^  William  James,  4,  Portland -terrace ;    De 

Beauvois-town ;    and  Ripponden                    .  John  Ridehalgh,  Rippondoa 

Cbeeamao,  John  Goodger,  4,  North-plaoe,  Gray's-  George  Dempster,  Brighton 

inn  ; .  Steynvng                Charles  Chalk,  Brighton 

D*Aeth,  Gwifge  William  a,  jun.,  t,  Mitrt<«oart»  S.  Waller,  C«ickfield 

Fleet-etreet             H.  Hughes,  Clement's-lane 

Dobaoo,  John,   57,  8wioton-«treet,  Gray*e-inn- 

read;  and  Leeda             M.  Bloome,  Leeds 

Dickson,  William,  iun.,  6,  Wells-atreet,Giay'a-inn- 

road  ;  Alnwick ;  and  Soley-terrace          •        .  William  Dickson,  sen.,  Alnwick 

Dufty,  Richard  Arthur,  Nottingham            .        .  John  Fox,  Notdngham 

Bineley,  Frederick,  30,  Bloomsbury-equaro            •  James  Clift,  Bloomsbury-square 
Dewes,  William  Petit,  3,  Raymond-buildings; 

Aabby»de-la-Zooch ;   Northampton-place         .  William  Dewea,  Ashby-de4apZoaek 

[This  List  wiirbe  continued  in  our  next  Number.] 


LAW  APPOINTMENTflb 

Ths  Tithe  Commissioners  for  England  and  Walea, 
bare  appointed  Henry  Fleming,  Esq.,  Barriater- 
at-Law,  to  be  an  Assistant  Tithe  Commis- 
aioner  for  special  pttrpoee8,and  the  said  Henry 
Fleming  wm  sworn  in  on  the  22nd  dmy  of  Oc- 
tober, ioat,  before  Sir  E.  V.  WiUiama,  at  his 
Chambevs,  Rolls  Garden,  Chancery  Lane, 
according  to  the  Act  for  the  Commutation  of 
Tithes  in  England  and  Wales.    OcL  I8. 

Hitn  Majesty  has  been  pleased  to  appoint  Sidney 
,,  Billing,  Esq..  Barrister-at-Law,  to  be  Queen's 
Advocate  and  Police  Magistrate  for  her  Ma- 
' '  Jeity's  setUemaota  in  the  Ganibb. 


GtOTg$  Spenet,  Esq.,  Q.  C,  has  been  appointed 
Lecturer  on  Equity,  by  tho  Honourable  Society 
of  Lincoln'a  Inn. 

[Mr.  Limg  is  the  Lecturer  on  Civil  Law  and  Ju- 
risprudence, at  the  Middle  Temple,  and  Mr. 
Lewii,  on  Conyeyancing,  at  Gray'a  Inn.  Tlie 
Inner  Temple  has  not  yet  deeidod  on  its  Com- 
mon Law  Lecturer.] 


MASTERS    EXTRAORDlNARy  iX  QHAU- 
CERY. 

Frem  Sipt,  f Iff,  1847,  h0ih  tuelttsfve,  tftl^  Afrs  wk0m 

England,  Robert,  Hull.    Oct.  5.  ' 

Motcntt,  Stephen  Abbott,  Ipsiriek   Oi/U  ft. 


RECCNT  DCetSIONS   IN  THE  SUPfiJIIOR  COURTS, 

BSPORTED   BT   BARRI8TBR8   OF  THB  SBVRBAJU  COURTS .« 


lU  Botkery.    Nov.  14th,  1847. 

JU-BXAMINATIOK     OF     BANKRUPT     AFTBR 
COMM ITTAI^  FOR  UM SATISFACTORILY  AN- 

fWERING. 

A  btmkmpt  will  not  be  aUowed  to  be  brought 
«p  for  re^ewammation,  etoeept  at  hie  own 
ttqtenae,  after  hannff  been  twice  examined 
md  eommUiedfoT  uneoHsfaetorf  answers, 
wAes  there  are  grounds  for  expecting  a 
eatisfactory  examination. 
Mr.  Swanston  etated,  that  this  was  a  petition 
of  a  bsakrapt,  against  whom  a  fiat  had  been 
iMoed  in  August,  1844,  and  who  had  been 
ihortly  afterwards  committed  to  York  Castle 
finr  Dot  givinff  an  account  of  his  estate  to  the 
nttifaction  of  the  commissioner.  The  petitioner 
prqred  that  the  bankrupt  might  be  brought  up 
and  again  examined  at  the  expense  of  the  as- 
ngMN,  (who  had  only  about  10/.  from  the 
produce  of  the  estate,  and  who  refused  to  pay 
sis  ezpenses  of  being  brought  up,  or  of  send* 
ing  a  commissioner  to  examine  him),  or  that 
he  might  be  brought  np  or  examined,  and 
the  ezpenses    defrayed   out   of   one   of  the 
l^uikraptcy  funds,    if  it  was  necessary  for  the 
benefit  of  the   creditors   that   the    bankrupt 
■honld  be  examined,  as  the  learned  counsel 
contended  was  the  caseinlhe  present  instance, 
tbe  bankrupt  might  be  brought  up  and  ex- 
Sfnined  over  and  over  again,  and  the  commis- 
noner  must  attend  gratis,  and  wait  for  his  fees 
ontil  future  assets,  if  any,  could  meet  them. 
Etparte  Graham,  2  Bro.  0.  C.  48 ;  and  exparte 
Cohen,  18  Yes.  294.     The  latter  case  was 
strongly  in  point.    The  Lord  Chancellor  had 
jurtBdiction  bv  the  5  &  6  Vict.  c.  122,  ss.  86 
and  87,  to  order  the  payment  of  the  commis- 
sioners and  registrar's  travelling  and  other  ex- 
penses out  of  the  Bankraptcg  Fimd  Account. 

Mr.  Bagshmce  appeared  for  the  assignees  to 
resist  the  petition,  on  the  ground  of  gross  fraud 
on  the  pSLTt  of  the  bankrupt,  and  that  there 
vas  DO  reasonable  expectation  of  a  fuller  state- 
inent  by  him  of  his  estate  at  the  time  the  fiat 
iasued.  The  bankrupt  might  certainly  be  ex- 
amined as  afken  as  he  chose,  but  it  must,  except 
in  extraordinary  cases,  be  at  his  own  expense. 
Ejqtarte  Baxter,  Mont.  &  Mac.  16,  21 ;  In  the 
natter  of  Stockwin,  5  Ad.  &  El.  266 ;  Exparte 
Crottisf,  3  Dea.  k  C.  392,  and  1  Mont.  &  C.40. 
The  Lord  Chancellor  said,  that  it  had  been 
held  in  the  Court  of  Queen's  Bench  in  this 
esse,  that  the  bankrupt  had  been  properly  com- 
mitted after  he  had  been  twice  previously  ex- 
anuned  and  committed  for  not  giving  satisfac 
1<W7  SMwfers  to  the  commissioner  respecting 
his  property.  The  present  petition  contained 
no  sUcgatioa.  tba^  he  could  or  would  give  any 
o^er  account  now,  nor  did  it  otherwise  appear 
w  he  would.  His  Lordship  did  not  think 
w ha^^hty  midbc.  the  circumstances  of  this 


case,  where  no  better  result  of  an  examination 
could  be  hoped  for,  open  the  funds  formed 
under  the  Bankruptcy  Amendment  Acts  for  the 
purpose  of  defraying  the  expenses  of  such  a 
oankrupt,  and  therefore  refused  the  petition. 

Jfosfemumv.  Lewitu    Noir.  13, 1847. 

INTBRPLRADBR   SUIT. — JUDGMRNT. 

The  Lord  ChaneeUor  gave  a  formal  judgment 
in  this  matter,  to  the  effect  intimated  by  his 
lordship  in  his  observations  at  the  hearing  on 
the  21st  January  last.  The  arguments  and 
quasi  judgment  on  that  occasion  will  be  found 
reported  in  33  Leg.  Obs.  363. 

His  lordship  directed  that  the  heir  at  law 
should  pay  the  costs  of  the  proceedings  in  tho 
Masters  office. 


9Mi  Cdttrt. 
Vernon  v.  TheUusson.    July  28, 1847- 

TUftCRASS  MONBT.— CRBDITOR'S   SUIT. 

In  a  creditor's  suit,  the  court  wUl  not  shorten 

the  interval  interposed  bg  the   ordinary 

practice  between  the  order  nisi  fbr  liberty 

to  pay  purchase  money  into  court,  and  the 

mMng  that  order  absolute,  though  all  the 

parties  to  the  suit  consent.. 

In  this  cause,  which  was  a  ereditot^s  suil^ 

an  order  nisi  for  liberty  to  pay  purchase  money 

into  court  had    been  obtained  on  the  2l8t 

instant. 

Mr.  Shebbeare  now  moved,  with  the  consent 
of  all  parties  to  the  suit,  to  make  the  order  ab^ 
solute,  although  the  full  interval  of  seven  days 
required  by  the  ordinary  practice  had  not  ex-» 
pired :  but 

Lord  Langdale  refused  to  make  the  order  | 
observing,  that  the  object  of  interposing  this 
interval  was  to  give  time  for  applications  to  be 
made  to  open  the  biddings,  and  that  in  a  cre- 
ditor's suit  the  prtics  to  the  cause  were  not 
able  to  dispense  oy  consent  with  the  ordinarjT 
rule. 

Benson  v.  Morris.    July  26  and  27, 1847. 

BILL  OF  SUPPLBMSIfT. 

A  defendant  toabiUin  which  a  common  do* 
cree  to  account  has  been  made,  may  ask  by 
way  qf  supplement  for  a  decree  as  for  wiU 
ful  default,  arising  outfif  matter  discovered 
by  him  in  the  Master's  office. 
In  this  case  the  bill  was  filed  by  the  residnaiy 
legatee  of  a  Mr.  Barrow  against  Mr.  Morris,  his 
executor,  for  an  account.    The  bill  contained 
charges  Of  wilful  default  against  Morris,  and 
his  answer  contained  admissions,  upon  wliich 
a  decree  directing  an  account  as  for  wilful  de- 
fault might  havA  been  founded,  but  no  case  fct* 
such  a  decree  was  made  at  the  hearing,  and 
therefore  a  qon^rnqn  <Jccree.  only  was  taken. 


OmtiMt^  Boflfcr-yifltt^Ofciwatf ■!■; 


But,  iiitheMa«tar'iQAce»tb»tattatai'i  widoMr» 
who  was  made  a  defrndant  in  respect  of  an 
•aBoity  given  her  by*  the  testator,  and  iriiieh 
his  assets  had  proved  insufficient  to  pay,  dis- 
covered for  the  first  time  that  Morris  nad  al- 
loired  a  mortgage  for  IfiOOL  bekmomg  to  the 
testator,  and  a  snm  of  3S7/.,  seeured  to  him  by 
a  promissory  note,  to  remain  outstanding  for 
air  years  after  the  testator^s  death,  and  th«t  in. 
consequence  his  estate  had  susuined  a  loss ; 
and  she  now  filed  a  supplemental  bill,  alleging 
these  facts,  and  asking  for  a  decrae  mdsr  which 
Morris  could  be  charged  as  for  wilful  de- 
fault. The  only  question  was.  whether  the  bill 
O0«ld  propsily  bo  made  supplemental  to  the 
fBnner  amt,  or  whether  it  must  not  be  an  ori* 
ginal  suit. 

Mr.  Fiimam  and  Mr*  Middieiom  for  the 
niai&tiu. 

Mr.  Kindershy  and  Mr.  Wa^wd  for  Mr* 
Morris. 

Mr.  MarHwdtUt  for  the  residotfy  l^gateeu 

Htidion  V.  BaU,  1  Phill.  177 ;  Sk^ktrd  v« 
Towffood,  T.  &  R.  379;  and  Parker  v.  Con- 
stable, 13  Sim.  636,  were  referred  to. 

The  Master  of  tke  Rolls  expressed  his  opi- 
luon,  that  the  suit  was  properlv  supplemental, 
obsennng,  that  if  he  haa  thought  the  frame  of 
the  present  bill  wmng,  ho  should  hatre  ffflfeo 
the  plaintiff  leave  to  file  a  new  InlL 


Garder  v.  Garder.    July  18«  1847. 
7Gth  ordbr  op  mat,  164^.  —  Binvtcs.  — 

TAKIMO  niLli  PBO  COKmSSO* 

T%e  time  from  wMdk  the  three  iseefty  nyawerf 
bjf  the  76/A  Order  of  May,  1945,  to  eUnae 
between  the  notice  of  a  motion  to  takeamtt 
pro  eonfesso  and  the motionie  to  be  eom^ 
jmted,  u  the  date  of  the  last  mrwioe  qf 
the  notice,  if  there  has  been  more  than  one, 

Mr.  Winstanley  moved,  that  the  bill  in  this 
case  miffht  be  taken  pro  con^esso,  under  the 

S6th  Order  of  May,  1845.  It  appeared  that  two 
ays  after  having  served  the  defendant  with  the 
notice  of  the  motion,  under  an  order  for  snb- 
atituting  service,  die  plaintiff  a^n  served  him 
person^y.  Counting  from  this  personal  ser^ 
i^ce  there  wanted  one  day  to  the  full  time  of 
three  weeks  required  bjr  the  order.  But  the 
full  time  was  expired  if  the  reckoning  were 
made  from  the  time  of  the  substituted  service. 
Mr.  JVinstanley  contended,  that  the  second 
flsrviee  left  the  first  unaflfoeted ;  itamonstedto 
no  more  than  telling  the  defendant  that  the 
plaintiff  persevered  iu  the  intention  of  moving 
to  take  the  bill  pro  confesso. 

Lord  Langdale  said  he  thought  it  amounted 
to  more ;  the  plaintiff  had  not  relied  upon  the 
first  service^  he  had  gone  and  served  the  de. 
fendant  personally.  The  defendant  must  con- 
dder,  that  for  some  reason  the  plaintiff  had 
waived  this  first  service.  The  pracdce  on  tak. 
infp  a  bill  pro  confesso  was  strict.  The  plaintiff 
might  have  told  the  defendant,  if  he  chose,  that 
ke.  intended  to  proceed  on  the  former  service, 
out  by  the  course  he  had  taken,  he  thought  he 
had  put  it  out  of  his  power  to  make  the  present 
application. 


Wtt^tKmsmor  tf  ^HMb. 

Exparte  Morrison.    Nov.  12, 1847. 
infant.  —  payment  op  monst  out  of 
coi;rt. 
Where  an  infkai;  emtkhd  to  ike  dioidends  of 
a  famd  in  oomrt^,  io  residmi  wUkomt  the 
jwistRction  under  the  care  of  a  guardian, 
ike  eomrt  has  aMorOy  to  order  the  dad- 
domistobepaidtotheefgkeriftks  oomi 
in  this  country,  he  being  responsMe  J^ 
the  remittmue  ef  the  same  to  tho  foreign 
gwardtan. 

In  this  case  tlw  pctilMMMr  was  an  infant 
reaidini;  in  Americn.  Her  nnde  had  aome 
timo  smce  died  intestste,  leaving  a  sum  of 
1,047/.,  which  waa  tnaumtttod  by  the  consul 
to  the  treasury,  from  whence  it  was  subse- 

ritly  paid  to  Sarah  Morrison,  the  sisSer  of. 
deceased,  who  took  out  letten  of  admini* 
stratkm  to  his  estate.  Sarah  Morrison  after- 
wards paid  the  sum  of  483t  into  court  ss  the 
distributive  share  of  the  infant  petitioner,  and 
the  infant  now  called  on  the  court  to  deal  with 
the  dividends  of  the  4R3i.;  praying  also  Cor 
the  ap^intment  of  a  guardian  in  tins  country 
to  receive  the  same. 

Mr.  Stuart  appeared  for  the  petitioner,  aad 
suggested,  thnt  as  the  infant  was  not  a  ward 
of  couit,  and  was  residing  out  of  the  jnrisdio* 
tion  under  the  care  of  a  guardian  in  America, 
the  proper  course  would  be  to  order  the  jMnf- 
ments  of  the  dividends  to  the  oflSoer  of  tee 
court  here,  who  would  be  responsible  for  the 
proper  remittance  qf  the  money  to  the  Ame- 
rican guardian.  Stephens  v,  Ja jnes^  1  MyL  t 
Keen.  627. 

The  Fice-Clance/^  made  the  order  in  that 
form. 


Gough  V.  Bait    Nov.  13, 184^. 
ooNmmucTioN  op  will.  —  vnaTso  xim- 

BBtT  IN   LSOACV. 

Where  a  testator  by  hie  will  dheets  his  tnS' 

tees,  at  their  free  will  and  pleasttre,  with- 

oat  the  eonseni  of  his  wife,  to  sell  and 

dispose  qf  such  parts  of  his  mesoaages  and 

tenements  by  his  wHl  gioen  to  her,  and  to 

pay  such  parts  of  the  monies  to  arise  from 

sneh  sale,  not  eaeceedsng  200f.,  to  each  rf 

his  sons  for  setting  them  up  in  baainess,  or 

fbr  smeh  other  pmrposes  as  his  w^e  shooXd 

think fk :  Held,  that  one  of  the  sons  who 

had  died  without  receimng  the  200i.  took 

a  vested  interest  in  the  samo,  and  that  his 

legal  personal  represei^atives  were  entUlei 

to  haoe  the  sum  raised* 

JToBN  BuU  by  his  will,  dated  the  Sth  cl 

June,  1819,  amongst  other  thinn,  devised  at 

follows :  **  Whereas,  I  have  not  heretofore  by 

this  my  will  made  any  provision  for  raisiof 

a  particular  capital  or  sum  to  enable  my  sons 

to  begin  and  carry  on  business ;  and  whsretf 

I  may  not  have  sufficient  ready   mone][  or 

stock  ih  the  public  funds  or  other  secuntist 

to  pay  the  legacies  bequeatl^d  hv  me.   Mowil 

is  my  will,  and  I  hereby  order  anaempoweriBi 

trustees,  at  their  free  will  and  pleasure,  ana 

without  the  consent  of  my  wife,  either  by  pub- 


Si^)€rior  Courts:  Vic0-Ckmui9Uat»—V.  CKnifht  Bfuce.— Queen's  Bench, 


Jfi5 


IbanetioiijerpiivilseoDlractvfeoteUABd  dis- 
pow  of  sach  part  of  my  roesiuages  or  teoe- 
menti  and  premiaes  hereinbefore  given  or  in- 
teadod  for  tfaebeaefit  of  osy  Mid  vife  for  tbe 
most  monies  and  boat  price  that  can  be  ob^ 
tuaed.lor  tbo  anM»'  and  to  pur  aucb  parta  of 
tte  moniei  to  ariaa  from  rach  sale,  not  ex- 
ceidiag  the  am  of  tOOL,  to  each  of  my  said 
Mas  for  oettiag  them  or  eitfaor  oi  them  np  in 
banaess^  or  for  such  other  purposes  aa  my 
snd  wife  shall  think  prpper  and  most  benefi- 
del  for  my  said  aona."  The  teaiator  died  in 
1823,  tearing  three  children,  John,  Samuel, 
tad  Hannah.  John  died  in  the  lifetime  of  the 
widow,  without  haviufr  any  money  raised  for 
hit  benefit  under  the  above  dauae  in  tbe  Will. 
The  widow  was  atill  alive.  Tbe  personal  re- 
vresBDtatives  of  John,  the  aon,  now  filed  a 
bill,  daiming  to  be  entitled  to  tl\p  aum  of 
ifiOOLf  and  praying  that  the  same  might  be 
niKd  hya  aale  of  a  sufficient  part  of  the  pro- 
perty. The  qoeation  waa»  whether  the  sum  of 
2,000/.  was  an  absolute  vested  gift  in  John 
Boh  tbe  son,  and  which,  on  his  death,  passed 
to  bis  personal  representatives,  or  whether 
uder  toe  words  a  discretionary  power  only 
wa  ffiren  to  the  trustees  at  a  particular  time . 
Md  for  a  particular  purpose  to  raise  this  sum, 
tad  John  Bult  having  died  without  its  having 
been  nised,  whether  it  did  not  fall  into  the 
Rndne. 

Mr.  Siuttfi  and  Mr.  Stinton  for  the  trustees 

of  the  wiU  cootended  that  the  trust  was  en- 

tiiely  a  discretionary  one  with  them ;  both  the 

time  of  payment  and  the  amount  to  be  raised 

m  left  to  them.    How  then  could  it  be  said 

that  the  plaintiffs  were  entitled  to  a  fixed  sum 

of  2,000  2   . 

Mr.  Betkell  and  Mr.  James  contrii. 

The  Viee-CkmceUor  said,  if  at  the    time 

when  the  testator  died  Johii  had  a  right  to 

ny,  raise  the  sum  of  2,000/.  and  pay  it  to  me 

for  the  porpoae  of  enabling  me  to  set  up  in 

business,  or  aa  my  mother  should  direct,  he 

throgfat  it  wa«dd  havw  been  the  duty  of  the 

JniMMS  to  raiae  the  money,  and  he  considered 

h  ipijte  ridiculous  to  say,  becauae  they  had  not 

me  so,  tbal  nothing  waa  to  be  raised.    John 

hid,  yrmd  /cote,  the  right  to  the  2,000/.,  un- 

h«  at  least  aome  odier  sum  was  fixed  upon 

tt  the  death  of  the  testator ;  had  John  been 

aUre^  ha  could  have  called  for  iha  3,000/. 

Whatever  right  h«  had  then  vested  in  him 

it  his  death  went  to  Us  legal  personal  repre-> 

ssntalives,  and  though  the  trust  waa  not  eze- 

cvted,  yet  a  veated  right  remained  to  have  it 

CBBCirted.     lita  opinion  waa,  therefore,  that 

die  executon  had  a  perfect  right  to  call  upon 

tbe  frastees  now  to  execute  the  Uuat  and  have 

^a/)00<.iaiaed. 


CeMamy.Umsk,    Mich.  Term,  1M7. 

XVHyBNCC^AMBWIR  OP  VSMB   COVBBT. 

Where  a  married  woman  answered  joinily 
voitk  her  husband,  m  a  suit  relating  to  the 
^fe's  snarate  estate^  the  court,  tn  the  ab* 
senee  of  any  authority  to  the  contrary, 
aUamedsuch  answer  to  be  read  against  her- 
seV. 


A  Bill  was  filed  by  a  aolicitor  for  the  pur- 
poae  of  chaiging  the  separate  estate  of  a  mm^ 
ried  woman  with  the  expenaea  of  preparia^  tho 
settlement  of  such  estate.  In  the  courae  of  tlm 
hearing  it  was  pmpoeed  by  the  plaintiffs  covin 
etl  to  read  the  wife's  answer  aa  against  beraaif. 

The  point  was  discussed  by  Mr.  K.  PorAwrand 
Mr.  Spurrier,  who  objected  to  the  adaussibility 
of  the  evidence  under  snch  drcumstanoes,  ana 
by  Mr.  Wigram  and  Mr.  Younge,  who  pro* 
posed. 

The  Fice.C&ai»ee//or.  "  In  the  absence  of 
any  authority,  I  must  act  upon  my  own  no- 
tions of  the  principles  of  evidence.  Aecordiow 
to  those  notiona,  the  answer  of  a  marrisd 
woman,  with  whom  the  husband  does  join,  csn 
be  read  against  her  in  a  suit  respecting  her 
separate  esUte." 

(Before  the  Four  Judges.) 
In  re  Macey.^    16th  Nov.  1847. 

ATTORNKY.— STRIKING   OFF  THE    ROLLS. 

Circumstances  under  which  the  court  refused 
to  rescind  an  order  for  striking  an  attormsy 
off  the  rolls. 
When  an  order  to  strike  an  attorney  off  tha 
rolls  shall  be  made  at  any  future  tanSf  iha 
judges  will  see  the  order  obeyed  at  anaeim 
court. 
The  rolls  are  to  be  produced  for  that  purpose* 
Lord  Demnan.  On  the  first  davof  this  term 
an  application  was  madfe  to  rescind  a  rule  made 
absolute  in  the  course  of  last  term,  directing 
that  Cbarles  Macey  should  be  struck  .off  the 
roll  for  having  been  guilty  of  an  attempt  to 
suborn  Joeiah  Wallis  to  cooraiit  perjury  in  an 
action  brought  by  one  Tluimas  Wood  against 
the  late  Earl  of  PorUrlington.  The  rale  waa 
made  abaolnte  after  a  bearing  in  the  presence  of 
my  brothers  Patteaon  and  Krie  and  myaelf.  The 
motion  to  rescind  that  rule  was  made  before  tho 
court  aa  now  constituted,''  and  all  of  ua  have, 
therefore,  thought  it  necessary  to  look  into  all  the 
aflidavita  aa  well  thoae  filed  as  to  rules  made  in 
the  cause  aa  those  relating  to  the  rule  which  we 
are  now  asked  to  rescind.  We  think  the  n  ain 
fact,  on  which  the  rule  to  strike  off  the  roll  waa 
made  absolute,  to  have  been  completely  proved, 
although  the  atatement  of-  it  is,  in  several  par* 
ticttiars,  contradicted  by  afiSdavita,  and  though 
much  imputation  waa  cast  upon  Wallis,  both 
aa  to  hia  ^neral  character  and  as  to  his  con- 
duct in  this  particular  case.  Macey  has  him- 
self admitted  enough  to  convict  him  of  the 
offence.  I'he  undisputed  facta  of  the  case  are 
these.  The  late  Earl  of  Portarlington  employed 
Macey  to  defend  him  in  an  action  brought  to 
recover  the  amount  of  a  certain  bill  of  ex- 
change. The  pleas  put  on  the  record  were, 
that  the  money  had  oeen  won  by  the  plaintiff 
from  the  defendant  at  play,  and  that  the  money 
lent  waa  money  to  pay  the  loaaes  at  plmr  thus 
incurred*    Tha  canse  atood  on  the  liat  for  the 


'  See  ante,  p.  10. 

^  Lord   Denman   and   Juaticea    Colridg«, 
Wigbtman,  and  £rk. 


Cbcrlf ;  QaiHiV 


r  Asikei  it  Lews,  nd  •  Joriah  \«ftUui 
'WMpropond  to  be  adkd  MS  wittiest.  Maoey 
'•tatod,  chat  «pt#'tliettiiieof  the  caiiaebeiag 
in  the  liat  iar  trial  he  had  no  evidence  to  sap- 
wrt  the  pleas,  but  thai  the  Earl  had  infonncd 
iMBi  that  the  nuniej  had  been  Imt  for  the  pnr- 
poees  stated  io  the  pleas,  and  Macej's  state- 
aeat  arenl  on  to  aay  that  he  hafl  been  in  com- 
paoywilh  the  plaiDtiflTs  attorney,  and  Wallis 
who  was  his  clerk,  upon  the  evening  previons 
to  the  trial,  and  that  aher  separating  from  them 
and  retiring  to  his  own  bed-room,  it  occurred 
to  him  that  Wallis,  who  had  formerly  been 
the  clerk  of  Pyne,  the  Earl's  former  attorney, 
was  probablv  acquainted  with  the  facto  men- 
tioed  by  the  Earl,  and  thereupon  he  wrote  thote 
facto  upon  two  rtips  of  paper,  one  for  the  pur- 
pose of  showing  to  Wallis,  and  the  other  for 
the  purpose  of  iDSlructing  counsel.     Here  it 


fbriiia paper ao«i  to malu  it  riwawfriitriih 
JnMocenceorwith^lcssdifgfeeofgnilHiianAat 
whick  oar  coaslnictioo  put  tipoB  tl4  13e 
paper  is  not  pntended  cvea  nowto  hass  mtf 
other  meaning.  With  this  dark  chmd  aroand 
bin,  with  his  memory  of  lacta  defeeiive^  widi 
no  satiafaf^ory  eaqrianation  of  thia  papar  ofiorad, 
and  Wallis  being  by  hioi  represealed  as  « 
needy  and  mnprinclpled  nuHi«  we  are  requirad 
to  reverse  onr  own  delibenite  docision,  aod 
again  to  give  him  an  opportuni^  of  pracCisiag 
as  an  attorney.  He  would  now  have  na  believe 
that  Wood,  with  a  strange  candour,  adxmtled 
that  the  money  .he  sought  to  recover  was  money 
lost  at  plav,  and  that  he  made  this  adraissioB, 
not  upon  oeiDg  promptly  applied  to  by  Macey'e 
noble  client,  but  that  1^  went  to  the  attorney's 
office  aod  made  an  unnecessary  and  vcduotacy 
acknowledgment  in  the  presence  both  of  Pyne 


must  be  observed  that  Macey  aftenvards  said  jand  his  clerk.  Pyne  had  the  misfortune  to' be 
that  Gill  had  told  him  from  whom  information  i  struck  with  paralysis  when  this  rule  was  applisd 
might  be  drawn  as  to  the  matters  for  which  I  for ;  he  has  now  recovered  from  the  attack,  and 
the  mooe^  had  been  lent,  but  bi^  statement  did  jbe  has  come  forward  to  make  the  foflonrtagie- 
not  contoin  one  word  to  show  that  the  Earl  had  >  presentation.  He  says,  that  in  the  month  of  Dec 
told  him  jiny  thing  as  to  the  knowledge  that 


Pyne  or  Wallis  had  upon  this  subject.  The 
p^per  spoken  of  was  in  these  terms.  Here  his 
lordship  read  the  paper .«  (It  suggested  that 
Wallis,  when  the  clerk  of  Mr.  Pyne  had  known 
that  a  person  came  to  Mr.  Pyne's  office  to  de- 
mand payment  of    the  bills,   and    on   being 

'  informed  of  the  intended  defence,  had  gone 
away,  and  no  actkm  had  been  brought  Utr  a 
^ng  time  afterwards. jT  At  the  bottom  of  this 
paner  something  uns  written  in  pencil  thus, 
J*  duery  &l,'*  Macey  had  gone  to  Brighton 
immediately  before  the  asf^ises  in  company  with 

iKickards  and  WalliK,  and  he  did  not  deny  that 
when  alter  breakfast  Rickards  left  him  and 
Watlis  together,  he  placed  this  paper  in  Wallis's 
hand.  He  admitted  that  it  was  intended  to 
intimate  to  Wallis  that  he  might  be  able  to 

•  give  evidence  which  would  afford  a  full  answer 
to  the  action  and  would  obtain  a  verdict  in  favour 
of  his  client,  the  client  of  the  attorney  who  pre- 
aentod  Wallis  with  this  paper,  a  verdict  which, 
up  to  that  time,  it  appears  that  the  defendant's 

•  attorney  had  no  reasonable  hope  of  obtaining. 
'  No  man  can  read  that  paper  without  believing 

that  it  was  an  offer  to  bribe  Wallis.  We  are 
clearly  of  opinion  that  it  was  so.  The  counsel 
for  Macev  were  compelled  to  admit  ti»at  the 
court  could  not  arrive  at  a  different  conclusion. 
Let  us  see  how  far  this  conclusion  was  sup- 
ported by  circumstances.  The  motion  to  strike 
Macey  oiff  the  rolls  was  made  in  November, 
the  trial  having  taken  place  in  July;  theaffida- 

'  ints  in  answer  to  the  motion  were  prepared  in 
December  and  January.  Macey  had  ample 
time  to  see  that  nothing  important  was  omitted 
ttom  his  case,  yet  Macey  did  not  give  any 
answer  to  the  motion.  He  swore  that  he  did 
not  know  how  he  carme  to  writo  the  paper*  We 
do  not  give  eredittothat  atotement.    He  did 

i  not  then  venture  on  any  stotoment  that  th« 
facto  had  been  at  the  time  forgotten  by  him  ; 


1 84 1 ,  a  person,  whom  he  did  not  then  know,  hat 
now  understand  to  be  Coyne,  cane  to  his  office 
and  conversed  with  him  on  the  subject  ef 
certoinbiUs  of  exchange  given  by  the  Esd; 
that  he  communicated  to  the  Earl  the  fact  that 
a  fierson  had  called  on  the  subject,  and  he  was 
led  to  believe  by  the  Earl  that  that  iiersoB  flrast 
be  Wood,  that  he  afterwards  again  saw  that 
person,  and  stated  to  him  that  tfa»  £ari  refused 
to  renew  the  bills ;  for  that  the  money  second 
by  them  was  money  lost  at  play  at  the  plain- 
tiff's house,  which  the  person  alluded  to  ad- 
mitted, hut  said  that  the  Earl  cMight  in  howmr 
to  pay  the  bill.  The  Earl,  howe%*cr,  recused, 
and  Mr.  Pyne  informed  this  person  now 
known  as  Coyne  that  he  would  defend  the  ac- 
tion on  that  ground.  Mr.  Pyne  La  enabled  to 
fix  the  day  of  this  conversation  by  an  entry  in 
his  dav-book,  and  knows   that    the   penon 

Eressecl  fur  a  renewal  of  the  biHs  or  for  eeowity 
y  an  Irish  judgment.  He  believes  that 
Wallis  was  fully  aware  of  the  foct  of  this  con- 
versation, and  was  present  at  one  or  both  of 
the  applications  so  made  by  Coyne.  In  March 
1845  the  Earl  brought  the  deponent  <Mr.  Pyne) 
a  writ  of  summons  in  this  actioin,  and  eaptesaed 
his  intenticms  to  defend  it,  and  gnve  Imn  in* 
structions  accordimily ;.  but  the  deponent,  oo 
account  of  ill  health,  handed  it  over  to  Macey> 
and  stated  to  him  at  the  time  what  had  occurred, 
and  deponent's  own  belief  of  the  improbability 
that  the  plaintiff  would  proceed  -with  the  ac- 
tion, the  deponent  at  that  time  stiU  betieving 
that  the  person  who  had  made  the  admisskua 
to  him  was  Wood  the  plaintiff.  The  affidarit 
vouches  the  deponent's  belief  that  this  coti- 
munication  caused  and  led  Macey  to  entertain 
the  bond  fide  belief  that  Josiah  Waiiis  was  fully 
aware  of  such  facto  as  would  make  out  a  com- 
plfcto  defence.  He  expreaaee  a  confidant 
opinion  to  this  effect,  and  the  court  is  desifed 
for  this  reason  to  continus  Macey  in  his  prac- 


the  counsel  could  not  givoa  plausible  excuse  I  tice  as  an  attorney.    If  Mr.  Pyne  thinks  (hat 

'  '    ' •        .'  ■' 1  his  unfortunate  incapacity  to  apeak  upon  thi» 

See  ante,  vol.  34,  p.  329.  *  matter  when  it  waa  firat  mov«d^  allowed  ns  to 


Jhf^norrGmtis*  QKMii^«iBtiidL 


'» 


be^M  JMOiWrott,  he  ia*  BOt  onljr  justifiabie  but 
IxauMMf&y  for  iio«^  atCem^ting  to  correct 
-that  efnon  Wa  do  not  aaavma  an  im}iroper 
iDotiTO  in  fatm  for  thas  coming  forward  with 
bii  testimony,  but  we  rouet  examine  hia  tr'i- 
deoce  -with  care  before  we  con  determine  to 
undo  what  we  have  deliberatelj  done.  Hia 
statement  ia  open  to  acme  obvious  and  atrong 
observations.  He  aaya  he  knows  the  time  of 
tbe  conversations  from  the  entrv  in  the  day- 
book. The  time  ia  not  material,  bnt  the  entry 
is  moat  irapoitant;  it  might  ahow  many 
things,  snch  aa  whether  the  nerson  used  any 
xuune  deaoriptive  of  himself  when  he  came  to 
speak  OB  tfaia  matter,  on  whoae  authority  he 
came,  and  whether  Walha  was  present  at  one 
or  both  of  thoae  interviews.  Wallis  ia  atated 
to  be  the  clerk,  but  there  is  nothing  whatever  to 
shosir  that  he  was  present,  or  that  he  had  any 
ksovledge  which  would  warrant  Mr.  Pvne  in 
the  ipformation  he  described  himself  as  having 
girea  to  Maeey  aa  to  these  aupposed  facts,  or 
wurat  Maoey  in  believing  that  Wallia  could 
'prove  them.  It  is  possible  t&at.he  may  have  given 
iafonaatioD  aa  to  the  facts,  and  equally  so  that  he 
any  have  given  it  without  sufficient  grounds  for 
^oiQ|  to,  but  then  it  follows  that  if  he  ia  a  person 
who  makea  theaeatatementatoan  attornevwhom 
heisiastruotinff  to  defend  an  action  ao  looaely, 
«e  aust  with  the  grater  care  examine  wfa«t  he 
aov  aikgea  aa  a  transaction  so  long  pasL  The 
£irl,  who  must  have  been  fully  aware  of  the 
importance  of  the  fecta  thus  stated,  made  affi- 
davits declaring  that  the  defence waa  true  in  sub- 
itance  and  in  fact,  but  without  making  the 
slightest  reference  to  the  facta  now  aet  forth  by 
Mr.  Pjme.  And  there  were  affidavits  drawn  up 
to  be  swore  by  the  Earl,  but  which  hia  death 
prevented  him  from  swearing,  in  which  the 
truth  of  the  doieoca  and  the  fact  that  he  had  in- 
Btrocted  Macey  to  set  it  up  are  stated,  but  there 
is  no  attem|it  even  to  insinuate  that  the  defend- 
ttt  in  tbe  action  had  ever  made  the  admission 
now  relied  on  in  the  presence  of  Walha.  But 
^at  is  shown  by  the  conduct  of  Mr.  Macey 
himself }  According  to  the  circumstances  now 
stated,  he  became  the  attorney  for  a  defendant 
with  the  false  assurance  that  there  waa  a  com- 
plete defence  which  could  be  proved  by  Pyne 
or  Pyne'a  clerk.  It  is  a  striking  fact  that  he 
aever  took  the  least  minute  nor  memorandum 
of  this  proof,  nor  of  the  means  of  establiahing 
|t  '  Mr.  Pyne  beheves  that  his  communication 
ud  Macey  to  entertain  auch  belief,  but  yet  it 
^ever  occurred  to  Macey,  until  after  he  had 
Men  struck  off  the  roll,  that  he  had  received 
^och  a  tomnmnication.  On  the  contrary,  he 
1»t  foith  the  atatement  that  tbe  posaibihty  ol 
proving  the  case  by  Wallia's  evidence  occurred 
to  him  after  he  had  retired  to  his  bed-room, 
^n  he  thought  that  Wallia  could  prove  what 
^«i  had  informed  him.  He  aeted  then  on  his 
own  speonlation  that  Wallia  bad  probably  some 
™^tedga  about  thebilla.  When  it  itconaidered 
wtheafiUavilof  Macey  waa  drawn  npafterfull 
**»S'of'the  qiieation  to  be  considered,  we  are 
«WB  to  the  <^ondaakin  that  Mr.  Pyne  did  not 
give  the  inlonnation  he  supposed.  Mr.  Pyne 
mit  be  ift  error  in  hia  behtr  on  tlua  aobjaet. 


A«  to  the  teatbnonials  given  ta  Aa  fsnotal 
character  of  Maoey,  thevnre  pointed  to  thta 
particidar  tranaaetion.  The  xeapcctabie  peraoBa 
who  pronounce  the  judgment  that  Macey:  ia  a 
man  meapable  of  offering  a  bribOi  would  no 
doubt  deny  that  ha  eoubi  write  the  paper 'which 
ia  undoubtedly  hia. 

There  ia  one  affidavit  whieh  we  muat  now  no- 
tioe,  the  affidavit  of  Remmelt.  That  affidavit 
amounta  to  thia ;  that  Foster  had  told  him  tStuit 
Wallia  had  said  hecould  prove  what  ia  auppoaed. 
Thia  is  not  hearsay  but  the  echo  of  hearsay. 
Foster  waa  also  to  make  an  affidavit,  andia 
said  to  have  promiaed  to  do  so,  but  he  after- 
waida  re&ised,  on  the  ground,  it  is  stated,  that 
hia  employer  wished  him  not  to  do  ao.  Why 
the  employer  ezprcaaed  this  wish  is  not 
stated.  We  wish  to  say  that  it  is  no  part  of 
the  duty  of  counsel  to  state  from  affidavits  any 
report  of  what  is  said  by  persons  who  are  not 
parties  to  the  proceeding,  except  for  the  Biere 
purposes  of  fixing  a  date.  An  affidavit  of  A. 
that  B.  baa  told  him  something  but  haadecUned 
to  swear  to  the  truth  of  that  statement,  ia 
not  important,  and  ought  not  to  be  presented 
to  the  court.  Such  matter  merely  distracts  the 
aittention  of  the  court  from  the  real  issue.  But 
it  happens  here,  as  in  other  instances,  that  the 
statement  does  not  help  the  purpose  for  which 
it  is  produced.  U  true,  it  is  only  an  additbnal 
reason  why  the  striking  off  the  roll  waa  war- 
ranted. Foster  is  represented  to  have  said  that 
Wallis  had  asserted  himself  capable  of  proving 
the  conversation  spoken  to  in  the  affidavit,  and 
that  Macey  had  declarad  he  could  make  out 
the  defence  if  that  conevrsation  should  be 
awora  to*  No  doubt  anv  defence  could  be  ana* 
tained  if  an  unprincipled  man  would,  swear  to 
such  a  fact,  but  the  attempt  to  get  it  sworn  to 
without  any  knowledge,  whether  it  waa  a  fact 
or  not,  is  the  very  offence  charged  againat 
Macey.  We  think  that  there  cannot  be  any 
doubt  that  Macey  haa  been  guilty  of  the-  mis- 
demeanour for  which  he  has  been  ordered  to 
be  struck  off  the  roll  of  attorneys  of  thia  court. 
This  penal  proceeding  is  the  consequence  of 
his  own  gross  misconduct.  We  trust  that  thia 
will  be  a  warning  to  others,  and  will  prevent 
them  from  engaging  in  practices  of  this 
criminal  nature ;  but  such  was  not  the  primaiy 
motive  of  our  judgment,  which  waa  that  attch 
persons  should  not  continue  to  practise  their 
profession  with  the  authority  of  this  court. 
Those  who  think  Mr.  Macey  unfortunate  only 
and  not  wrong,  may  employ  him  in  a  subordi- 
nate capacity,  but  we  think  that  we  cannot 
allow  him  to  remain  on  the  roll  with  honour- 
able men,  nor  hold  him  out  to  the  world  as  a 
person  fit  to  be  trusted  as  an  attorney* 

We  underatand  that  Mr.  Maoey  has  not  in 
fisct  been  struck  off  the  roU,  notwithstanding 
the  rule  which  we  made  last  terot^  We  do  not 
now  inquire  how  this  has  happened,  but  we 
direct  that  on  any  such  occasion  in  ftiture,  tbe 
roll  shall  be  brought  before  ua  into  eonrt,  and 
we  will  see  our  order  at  once  carried  intoefiSe^t 
We  exneet'iCto>be  dona  here.  .      '  • 

Application  to  reacind  the  rale  of  laat  Term 
refused. 
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Superior  Courts :  liween's  Bench  Practice  Court, 


(Before  Mr.  Justice  Wightmati.) 
Warburg  j.  Read.    Trinity  Term,  1847. 

COURT    OP    BBOUBSl«.  —  JURISDICTIOM.  — 

C08T8. 

An  action  was  commenced  in  a  superior  court 
in  December,  1846,  for  a  debt  reeoterMe 
under  the  provisions  of  a  Court  of  Requests 
Act,  Notice  of  declaration  was  given  on 
the  2Bth  of  March,  1847,  on  which  the  de- 
fendant  paid  the  debt.  The  Court  of  Re^ 
quests  Act  provided^  that  where  a  party 
commenced  proceedings  in  the  superior 
courts  for  a  debt  recoverable  under  the 
Court  of  Requests  Act,  he  should  have  no 
costs.  The  plaintiff,  however,  demanded 
61,  17 s,  costs,  which  not  being  paid,  he 
signed  final  judgment  on  the  1st  of  May, 
and  issued  execution.  No  county  court 
was  established  in  the  district  until  March, 
1847  .• 

4  motion  being  made  to  set  aside  the  execution 
and  enter  a  suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs, 


not  have  any  costs  by  reason  of  a  verdict 
in  his'  favour.  It  further  appeared,  that  a 
county  court  had  been  established  for  the  Isle 
of  Wight  district,  under  g  &  10  Vict.  c.  95, 
on  the  22nd  of  March  1847. 

Bramwell  now  (7th  of  June)  showed  cause, 
and  contended,  first,  that  the  effect  of  the  pro- 
visions in  the  Court  of  Requests  Act  as  to 
costs  only  applied  to  cases  were  there  had  been 
a  thai,  and  it  had  been  ascertained  by  a  jurjr 
that  the  defendant  was  entitled  to  have  his 
cause  tried  in  the  Court  of  Requests,  and  the 
application  should  be  made  before  judgment 
signed.  Calvert  v.  Everard,  '5  M.  &  S.  501 ; 
Tidd's  Pract.  996.  Then,  the  Court  of  Re- 
quests Act  is  repealed  by  the  New  County 
Courts  Act,  9  &  10  Vict.  c.  95,  which,  by  the 
5th,  6th,  and  7th  sections,  repeals  all  Courts  of 
Request,  and  only  keeps  alive  proceedings  com- 
menced in  them  for  certain  purposes.  The 
rule,  too,  is  irregular,  as  it  does  not  go  to  set 
aside  the  first  judgment,  but  only  the  execu- 
tion. Now,  where  a  party  complains  of  an 
irregularity,  he  must  go  to  the  root  of  it. 

Sewell,  m  support  of  his  rule,  was  directed 
,  to  confine  himself  to  the  question  of  the  repeal 
Held,^Aa^  as  the  plaintiff  had  commenced  his  of  the  Court  of  Requests  Act  by  9  &  10  Vict. 
actum  in  tks  superior  court  at  a  time  wJien  I  c.  95. 

he  uould  not  have  been  entitled  to  any  costs,  j     SewelL    First,  there  is  nothing  here  to  show 

he  could  not  recover  them  now  ;  for  the  Q  Sf  that  the  Court  of  Requests  Act  is  in  any  way 

10  Fee/,  c.  95,  merely  repealed  Courts  of  i  repealed ;   for  the  9  &  10  Vict,  c  95,  merely 

Requests  Aiets  from  the  time  of  the  esta^  gives  the  Crown  power  by  an  order  in  council 

biishment  of  the  County  Courts  in  the  dis-  to  order  in  what  districts  County  Courts  may 

iricts  where  the  Court  ^  Request  existed.    |  be  held ;  and  then  this  court  will  not  take 

Thia  va«  a  rule  obtained  by  Sewell  on  the  j.iudicial  notice  of  an  order  of  council,  and  there 

37th t>f  M«y,  More  Colerie^erJ.,  calling  on|i8no  evidence  of  one  before  the  court;  but 

the  plaintiff  to  show  canae  vrhy  tke  execution  ■  even  if  there  were,  the  Court  of  Requests  Act 

herein  should  not  be  aet  aside,  and  why  he ,  i^  not  repealed  as  to  proceedings  in  it  pre- 

afaould  not  brmg  in  the  plea  roll  to  make  the  •  existing.    The  words  of  the  act  are  by  no 

defendant  to  enter  a  soggestion  thereon  to  de.  means  a  positive  repeal  of  the  Courts  of  Re- 

fNrive  the  plaintiff  of  costs,  under  the  provieiona !  quests  Act.    The  present  case  is^  one  of  a  pro- 

0{  a  Local  Court  of  Requests  Act,  46  Geo.  3,  i  ceeding  commenced  in  the  superior  court  at  a 

n.  66,  the  debt  claimed  being  under  6/.  ,  time  when  the  cause  of  action  might  have  heen 

The  rule  was  obtained  on  affickvita,  discles-  j  commenced  in  the  local  court,  and  if  it  had,  it 

ing  the  following  circumstaneea : — ^The  writ  of '  could    have  been  continued  in  the   County 

■ninmons  in  the  action  was  issued  on  the  1st  of  Court  under  the  new  act.    With  regard  to  the 

December,  1846,  and  claimed  a  debt  of  3/.  6f. 


This  was  served  on  the  28th  of  March,  1847. 
On  the  29th,  the  next  day,  notice  was  given  by 
the  defendant  to  the  plaintiff  by  letter,  that  he 
resided  within  the  jurisdiction  of  the  Isle  of 
Wight  Conn  of  Requests.  On  the  10th  of 
April,  notice  of  declaration  was  given,  upon 
which  the  defendant  paid  the  debt,  which  the 
plaintiff  received,  but  claimed  4i.  JOe.  for  costa. 
This  the  defendant  refuied  to  pay,  whereupon 
the  plaintiff  on  the  20th  of  April  signed  judg- 
ment, and  on  the  Ist  ef  May  issued  ajfm 
flufids  for  6^.  17'.,  under  which  the  sheriff 
levied  on  the  3rd,  and  sold  the  goods  on  the 
13th.  It  also  appeared,  that  at  the  time  the 
action  was  commenced  the  defendant  was  re- 
sident at  Newport,  in  the  Isle  of  Wt|^t,  and  so 
was  within  the  jurisdiction  of  the  Isle  of  Wight 
Grart  of  Requests  Aet  Theie  wm  also  the 
vsual  provisions  in  that  act,  that  where  a  parfy 
Mmmcttced  an  action  in  the  superior  cooits 
for  a  debt  recoverable  under  that  act»he  should 


form  of  the  rule,  we  are  right  in  seeking  to  set 
aside  the  execution.  This  was  done  in  Burbidge 
V.  Aforwii,  12  M.  &  W.  8.  We  were  not 
damnified  until  the  bsuing  of  the  execution, 
and  then  gave  notice  immecQately  to  the  sheriff. 

Cur.  advk  tuit* 
Wightman,.  J^  (June  12,)  gave  judgment 
In  this  case  the  writ  was  issued  on  the  1st  of 
December,  1846,. and  served  on  the  2dth  of 
March*  I847i  and  judgment  signed  on  the  20th 
of  April.  No  local  court  had  been  constituted 
under  the  provisions  of  the  9  &  10  Vict,  cd^i 
for  the  district  in  question*  till  the  .22nd -of 
March,  1847>  It  has  been  said,  in  answer  to 
Mr.  Sewell's  motion,  that  the  9  &  1 0  Vict  c.  95, 
in  feci  repealed  the  provisions  of  the  Couit 
of  Requests  Act.  By  this  act  (the  46  Geo. 
3,  c.  66,  s.  40,)  it  was  enacted,  that  if  any 
action  or  suit  for  any  debt  recoverable  by 
virtue  of  the  act  in  the  Court  of  RsqussU  he 
oosnmmoed  in  any  other  court  whstever,  the 
plaiBtiff  shall  not,  by  reason  of  a  verdict  in  his 


ftrour,  be  cntUid  to  m  cotta.  Nov  tbere 
if  no  doubt,  that  wh«  tJua  action  was  oon- 
menced*  namelj,  on  the  Itt  of  December, 
1846,  the  debt  was  recorerable  in  the  Court 
of  Reqveits;  and  if  that  is  so,  it  appears  to 
Be  that  the  phuntiff  would  not  be  entitled  to 
anjr  coett  on  judgment  by  default  on  verdict, 
or  othenpise.  The  dedsion  in  BwrMf€  t. 
Mmvim  applies,  though  the  plaintiff  has  ^udg- 
mcat  heee  by  defamt.  It  is  conceded^  in  the 
BMent  case,  that  the  debt  was  irithin  the 
Comt  of  RequeeU'  Act,  unless  the  9  &  10 
Vict,  c  95,  entirely  superseded  that  court. 
It  aeems  to  me  that  it  does  not  supersede  the 
iOlh  section  of  the  46  Geo.  3,  c.  66,  because 
that  applies  to  the  time  at  which  the  action 
was  commenced,  and,  for  all  that  appears,  the 
debt  was  recoverable  in  the  Court  of  Requests 
dovn  to  the  23iid  of  March,  1847-  The  9  & 
10  Vict.,  c.  95,  does  not  contain  an  absolute 
but  qiulified  repeal  of  the  Court  of  Requests 
sets.  It  only  providee,  that,  as  soon  as  a 
court  shall  have  been  established  in  a  district 
ssder  the  aot«  all  enactments  affecting  its 
jsrisdiction  shiJl  be  repealed.  That  being  so. 
It  SKIDS  to  me  thst  it  has  not  the  eflSct  of 
wpaSaag  the  46  Geo.  3,  c.  66,  so  far  as  to 
entitle  the  plaintiff  to  recover  his  costs  in  this 
Ctts.  The  ruleb  therefoiey  must  be  made  ab- 
tduli,  the  defendant  undertaking  not  to  bring 
RiUe  absolute. 
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fendant  and  his  hdrs,  and  the  other  to  the  use 
of  the  defSendant  and  his  hor%  subject  to  that 
made  to  the  plaintiff;  and  after  conveying  the 
estate,  it  contained  the  usual  covenants  of  title 
bv  the  parties  of  the  first  part  with  both  the 
pluntiff  and  defendant,  and  their  heira»  ftc,  co- 
venants also  by  the  defendant  for  the  payment  of 
principal  and  mterest  to  the  plaintiff,  and  other 
usual  mortgage  covenants  and  provisos.  Tlie 
second  count  set  out  an  indenture,  dated  the 
29th  of  Aprils  1843,  between  the  plaintiff  and 
defendant  only,  which  recited  that  the  4001. 
secured  by  the  former  deed  had  not  been  paid^ 
and  an  agreement  by  the  plaintiff  to  advance 
the  further  sum  of  lOOL  on  the  security  of  the 
same  estate.  The  indenture,  as  set  out,  then 
contained  a  covenant  by  the  defendant  for  the 
payment  of  the  further  sum  of  100/.  and 
interest,  and  the  other  usual  mortgage  co- 
venants and  provisoes.  Of  both  the  cove- 
nants for  payment  of  principal  and  in- 
terest contamed  in  the  deeds  so  set  out» 
breaches  by  the  defendant  were  alleged  in  the 
declaration.  The  pleas  were  Hon  e$t  factum, 
and  a  set-off.  No  admission  under  the  sur- 
renders appeared  to  have  taken  place.  V^hen 
the  deeds  were  produced  at  the  trial,  the  first 
bore  a  W.  15«.  stamp  in  addition  to  the  proper 
progressive  stamp,  and  the  second  deed  a  30s. 
ad  valorem  stamp.  It  was  thereupon  objected, 
that  they  were  insufficiently  stamped,  and 
therefore  inadmissible  in  evidence.  The  learned 
judge,  however,  thought  otherwise,  and  recdv- 
ed  tnem ;  and  in  order  to  reduce  the  damages 
to  the  sum  of  103i.  3^.  7dL,  on  the  groimd 
that  the  first  deed  had  been  improperly  ad- 
mitted in  evidence,  or  to  the  sum  of  412/.  15«., 
on  the  ground  that  the  second  ought  not  to 
have  bMU  so  admitted. 

Bouse  now  moved  for  a  rule  nisi.  The  first 
deed  contained  two  distinct  and  separate  matters 
of  contract,  and  ought,  therefore,  to  have  borne, 
not  merely  a  stamp  in  respect  of  one  of  such 
matters,  (as  it  did,)  but  in  respect  of  both.  The 
objection  rests  en&ely  on  the  12  Anne,  est.  S, 
c.  9«  s.  24,  which  providee,  that  where  any  one 
or  more  of  the  matters  or  things  charged  with 
atamp  duty  shall  be  written  upon  one  piece  of 
parchment  or  paper,  the  dntiee  ehaU  be  charged 
upon  every  one  of  such  matters^  TUaley's 
Stamp  Laws,  357*  With  respect  to  the  second 
deed,  the  point  is,  that  it  ougnt  to  have  borne 
a  deed  stamp  of  1/.  15^.,  and  not  merely  an  ad 
valorem  mortgage  stamp.  No  admission  of  the 
mortjgragee  had  taken  pdace,  and  it  cannot  be 
considered  as  operating  only  as  a  further  mort- 
gage charge,  but  is  in  truth  a  distinct  covenant 
by  the  Inortgagor  of  the  copyhold  estate,  and 
therefore  within  the  princiitle  of  Haytoood  v. 
£t6iy,  11  M.  &  W.  81 2.  The  deed  could  not, 
it  is  submitted,  be  considered  as  falling  under 
the  definition  mortgage  in  the  Stamp  Act. 

WUde,  C.  J.  It  seems  to  me  that  neither  of 
the  objections  is  well  founded.  It  is  not  ne- 
cessary to  aay  that  objections  of  this  nature, 
whidi  are  set  up  with  the  intent  to  charge  a 
party  with  stamp  duty,  require  a  construction 
wihch  is  well  warranted   by  the  clear   plain 


Coamion  I^Umm. 
.  Hood.  Michaelmas  Term,  1847. 

STAMP  ACTS. DISTINCT   MATTERS    IN  ONS 

INSTBUMKNT. — PURTHBB  CHABGS. 

A  died  by  wkiek  a  copyhold  estate  is  conveyed 
to  e  jmrckaseTf  and  also  a  mortgage  is  se* 
cured  to  a  third  party  as  a  security  for  the 
edoauee  of  the  fmrchase  money,  is  not  an  tn- 
struatent  eontmning  several  distinct  matters, 
mthSn  the  meaning  qf  the  12  AnnSt  m**  2, 
e.  9,  f .  24,  and  therrfore,  not  Uable  to  more 
than  one  deed  stamp  qf  \L  16t« 

A  second  and  subsequent  deed,  by  whieh  the 
tone  estate  is,bva  covenant  on  the  part  qf 
the  mortgagor,  charged  as  a  security  to  the 
mortgageefor  a  further  advance  of  money, 
is  only  liable  to  the  proper  ad  valorem  duty, 
being  only  a  further  mortgage  charge  with" 
ts  the  meaning  qf  the  Stamp  Act. 

This  was  an  action  of  oovsoant ;  and  at  the 
trial  before  Paiteson,  J.,  at  the  last  Suffolk 
Aatiaes,  a  verdict  had  been  found  for  the  plain- 
tf  for  the  sum  of  515/.  18#.  7d.  The  first 
ttont  in  the  declaration  aet  out  an  indenture, 
dated  the  13th  of  April,  1842,  which  recited, 
ttiODsst  other  thinglB,  a  contract  of  sale  oi 
ttftain  copyhold  eetatee  to  the  defendant,  and 
JB  agreement  for  a  mortgage  of  the  said  estates 
^the  defendant  to  the  plaintiff  to  secure  400/., 
woich  mortage  was  to  be  carried  out  simul- 
taneously with  the  purchase;  and  further,  that 
^  sarrendersof  the  estatee  of  even  date  had 
been  paared,  the  one  to  snch  uses  as  the  plain- 
liffBheuM  appemt,  and  m  default,  to  the  de- 
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language  of  the  statute.  As  to  the  fint  obiec- 
tion,  it  appears  that  a  party  having  agreed  to 
become  the  purchaser  of  a  copyhold  estate, 
procures  it  to  he  surrendered,  not  to  him  di- 
rectly, but  to  a  person  appointed  by  him,  by 
whom  the  amount  of  the  purchase-money  is 
advanced,  to  be  held  by  the  latter  by  way  of 
security  for  such  amount.  The  whole  of  the 
deed  taken  together  cannot  be  considered  as 
containing  distinct  transactions,  but  only  one 
mode  of  working  out  one  transaction,  and  there 
is  no  good  ground  for  contending  that  it  falls 
within  the  statute  of  Anne,  which  means  that  a 
party  shall  not  avoid  the  duty  imposed  by  the 
legislature  by  choosing  to  use  one  piece  of 
parchment  for  the  purpose  of  writing  on  it 
several  distinct  instruments.  As  to  the  second 
deed,  I  own  I  have  had  some  little  doubt.  The 
object  of  it  is  to  give  to  the  party  advancing  the 

Surchase-money  a  lien  or  charge  on  the  copyt. 
old  estate  for  the  futher  sum  of  100/.,  lent  jn 
addition  to  the  400/.  before  advanced  to  pay  the 
price  of  the  estate.  Now,  what  is  to  be  under- 
stood by  a  mortgage  within  the  meaning  of  the 
Stamp  Act  ?  Some  instrument,  it  appears  to 
xne,  by  which  a  party  seeks  to  charge  an  estate 
for  an  advance  of  money.  The  present  deed 
expresses  that  the  estate  shall  be  holden  as  a 
security  for  lUO/.  It  recites  the  previous  charge 
of  400/.,  and  secures  the  100/.,  in  addition,  on 
the  same  estate.  I  think,  therefore,  it  falls 
within  the  express  terms  of  the  Stamp  Act  now 
in  force,  namely,  a  deed  of  further  charge,  and 
as  the  proper  ad  valorem  duty  has  been  paid, 
both  this  and  the  other  deed  were  properly  re- 
ceived in  evidence  at  the  trial. 

Coltman,  J.,  Maa/e,  J.,  and  WiUiams,  J., 
concurred. 

Rule  refused. 

Corurt  0f  C|r(i)equtr. 

Spindler   and   wife   v.    Ortilett,      Nov.    12, 

1847. 

PROMISSORY   NOTE. — PRB8KNTMKNT    WUBN 
NBCB88ARY. 

Where  a  promisiory  note  was  payable  to  A. 
at  10,  Duncan  Street,  the  want  of  aver- 
ment of  presentment  in  the  declaration 
held  to  be  fatal  on  general  demurrer. 

The  declaration  was  on  a  promissory  note 
for  200/.,  payable  to  Miss  Jesse  Hope,  at  10, 
Duncan  Street,  Edinburgh,  and  had  no  aver- 
ment of  presentment  there.  The  defendant 
demurred  generally,  and  the  point  was  the 
want  of  an  averment  of  presentment. 

Addison,  in  support  of  the  demun;er,  sub- 
mitted that  the  note  not  being  negotiable,  a 
presentment  at  10,  Duncan  S*.rcet,  was  neces- 
sary, and  referred  to  Fleetwood  v.  Curley, 
Hob.  267;  Sanderson  v.  Bowes,  14  East  500; 
A.  v.  Stevens,  5  East  244  ;  Emblin  v.  Dartnelt, 
12  M.  &  W.  830;  Pearce  v.  Champlin,  3 
Dowl.  276. 

Needham,  contril,  contended,  that  at  in  the 
note  meant  of,  and  was  merely  a  description 
of  the  person,  and  not  a  designation  of  a  place 
of  payment,  and  that  a  presentment  was  not 


necessary  in  the  case  of  a  non-negotiable  in- 
strument, and  referred  to  Wain  v.  Bot/ejf,  10 
A.&E.  614. 

Lord  Chief  Baron, — What  is  to  be  inferred 
from  that  case  is,  that  where  an  instrument  is 
not  negotiable,  an  allegation  of  readiness  ^to 
pay  it  at  all  times  if  produced,  is  no  answer^to 
the  action.  There  is  this  distinction  between 
negotiable  and  non-negotiable  instrumentt, 
that  in  the  case  of  the  one  not  capable  of 
negotiation  as  the  demand  never  can  be  made 
by  a  third  party,  saying,  that  tou  are  readjr 
to  pay  on  the  production  of  the  note,  is  no 
answer  to  the  action. 

Alderson,  B.  The  diflTerence  is,  the  one 
note  is  payable  to  the  person  named  only ;  the 
other  to  any  one  who  produces  it. 

Rolfe,  B.  it  seems  strange  that,  if  a  per- 
son promises  to  pay  at  a  certain  place,  and  is 
ready  to  |)ay  there,  he  should  be  liable  to  an 
action  without  a  demand  there.  If  the  note 
was,  I  promise  to  |)ay  on  application  at  10, 
Duncan  Street,  Edinburgh,  it  would  be  clearly 
necessary  to  apply  at  that  place ;  but  if  the 
custom  of  merchants  implies  that  from  the 
words  *'  at  10,  Duncan  Street,  Edinburgh/*  I 
cannot  see  how  it  is  the  less  necessary  to  apply 
there. 

Needham  then  proceeded  to  argue  that  the 
allegation  in  the  declaration  that  the  female 
plaintiff  was  always  ready  and  willing  to  re- 
ceive the  amount  of  the  note,  "  according  to 
the  tenor  and  effect  thereof,"  amounted  to  an 
allegation  of  presentment,  as  it  was  impossible 
for  her  to  be  ready  and  willing  to  receive  the 
amount  according  to  the  tenor  and  effect  of 
the  note,  unless  she  was  present  at  the  place 
designated,  and  cited  Ambrose  r.  Hopwood,  2 
Taunt.  61 ;  Huffam  v.  EUis,  3  Taunt.  415. 

Addison  replied. 

PoVock,  C.  B.  Tlie  declaration  aUtes  that 
the  defendant  promised  to  uay  Miss  Jesse 
Hope  at  10,  Duncan  Street,  Edinburgh,  200/. 
three  months  after  date.  That  is  the  form  of 
the  note,  and  the  Question  now  to  be  decided 
is,  what  is  its  legal  effect.  It  appears  to  me 
that  the  note,  from  the  form  of  it,  was  made 
payable  at  10,  Duncan  Street,  Edinburgh. 
Serjeant  Onslow's  act  does  not  apply  to  a  pro- 
missory note  of  this  description.  It  is  said 
that  there  is  a  distinction  between  negotiable 
and  non-neffotiahlc  instruments.  There  is,  no 
doubt,  a  aistinction  between  them.  The 
note  not  negotiable  is  available  in  the  hands 
onlv  of  the  party  to  whom  it  is  made  payable, 
and  therefore  the  loss  of  it  is  the  lew  impor- 
tant ;  while,  in  the  case  of  the  negotiable  note, 
the  right  to  payment  is  vouched  by  the  pro- 
duction of  the  instrument.  Where  the  con- 
tract  is  between  the  parties  themselves,  the 
place  of  payment  is  more  likely  to  be  impor- 
tant than  where  the  negotiable  character  of 
the  instrument  might  put  it  into  the  hands  of 
other  persons  in  other  places.  Mr.  Needham 
contends  that,  a  demand  at  the  place  imist  be 
inferred,  because  the  declaration  nlleg«s  that 
the  plaintiff  was  always  ready  snd  viliiog  to 
receive  the  amount.    But  that  wtnaink  does 
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not,  in  my  opinion,  supply  the  want  of  an 
arerment  of  a  demand  at  the  place.  In  Huf- 
fmn  Y,  EUis,  there  waa  an  averment  of  a  de- 
mand of  the  person,  hut  not  in  express  terms 
at  the  place ;  but  as  It  was  alleged  to  be  ac- 
cording to  the  tenor  and  effect  of  the  instru- 
ment, me  House  of  Lords,  after  judgment  on 


a  sham  plea,  held,  that  that  mast  he  tak^n  to 
mean  at  the  place,  as  otherwise  it  could  not 
he  according  to  the  tenor  and  efl>ct  of  th« 
iuHtrument.  For  these  reasons  I  think  thai 
the  defendant  is  entitled  to  judgment. 

Parke,  Alderson,  and  Rolfe,  Barons,  con* 
curred. 
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Sato  of  lUilSDasjs, 

ALLOTMBNT. 

1.  Receipt. — Stamps—The  acknowledgment 
by  a  banker  of  the  receipt  of  money  paid  as  de- 
pwit  upon  shares  allotted  in  a  joint-stock  com 
panj  does  not  reauire  a  receipt  stamp. 

Wbereaplaintiff  seeks  to  recover  back  the 
amount  of  ^posit  paid  by  him  upon  the  allot- 
ment of  shares  in  a  projected  joint-stock  com- 
pany which  is  afterwards  abandoned,  he  must 
f^ire  m  evidence  the  letter  of  allotment.  Clarke 
T.Ciaptts,  34  L.  O.  567. 

2.  Stamp,— X  party  applied  by  letter  for 
sbarei  in  a  projected  railway  company,  and  re- 
cdred  in  reply  a  letter,  stating  that  ten  had 
been  allotted  to  liim,  and  that  he  must  pay  the 
depont  into  a  banker's  named  by  a  certain  day, 
or tbe conunittee might  cancel  the  allotment: 
Held,  that  these  letters  were  admissible  in  evi- 
dence without  a  stamp.  Vollans  r.  Fletcher, 
34  L  0.  598. 

And  see  Deposits. 

ABSIGNMBNT  OP  SHARB8. 

lAahiUtff  of  assignor, — Want  of  interest, — 
A.  and  R,,  on  behalf  of  themselves  and  all 
other  shareholders  of  a  company  provisionally 
ngistered,  except  the  defendants,  filed  a  bill 
agamst  18  of  the  managing  committee,  for  an 
account  of  the  expenses,  and  for  the  division 
hereof  raleably  on  each  share,  and  for  a  return 
of  the  residiifi  to  the  shareholders,  and  also  for 
payment  of  the  deposits  on  shares  reserved  by 
the  defendants,  and  that  they  might  be  decreed 
to  make  good  all  loss  occasioned  by  their  mis- 
naoagement,  and  also  for  an  account  of  the 
aaaets  and  debts  and  liabilities,  and  for  a  re- 
eeiver  and  injunction. 

To  this  bOl  one  of  the  defendants  pleaded  in 
bar,  that  JB.  had  assigned  his  share  and  interest 
toC. 

Held,  that  the  plea  was  good  in  substance, 
masmoch  as  a  state  of  circumstances  which 
voidd  prevent  B.,  if  sole  plaintiff,  from  obtain- 
ing relief  at  the  hearing  would  not,  on  account 
^A.  having  a  present  interest^  sustain  the  bill 
BgaiBBt  a  demurrer. 

Ihat,  although  the  plea  admits  the  allega- 
6sns  of  a  hi&  to  he  tme,  yet  if  the  bill  do  not 
ihsw  a  6ase?nndar  which  one  plaintiff  would  be 
^Dtitled*  to  telitf,  notwithstanding  the  assign- 
^Mttt  oC  -his  riiares,  and  without  reference  to 
aaolher  plantiff,  the  ptoi  will  be  held  good. 

'Hiaftiio'aHeiof  liability  being  made  hy  the 


bill,  an  allegation  to  that  eSect  raised  by  the 
argument,  and  only  arising  by  implication  from 
the  circumstances  stated,  will  nut  be  held  suffi- 
cient to  sustain  the  bill. 

That  jB.  having  assigned  his  shares,  cannot 
in  the  character  of  trustee  represent  his  assignee 
C,  nor  the  absent  shareholders  on  behalf  of 
whom  he  professes  to  sue. 

The  plea  in  this  case  being  too  general  in 
form,  and  not  sufficiently  detailing  the  parties 
lar  transaction  on  whichHhe  plea  was  founded, 
the  court  gave  leave  to  amend,  and  reserved 
the  costs.  Doj/Ia  anti  another  v.  Mtmtz  and 
others,  4  Carrow  &  Oliv.  422. 

See  Shareholder. 

BANKRUPT. 

Scrip  sharts.'^Proofin  respect  qf^^^  broker^ 
by  order  of  a  customer,  purchased  certain  serip 
shares  in  a  projected  company,  provisionally 
registered,  but  the  purchase  money  not  having 
been  paid  on  the  settling  day,  the  broker  sold 
them  again  at  a  loss.  The  customer  having 
become  bankrupt,  the  broker  applied  to  preve 
for  the  loss,  but  was  refused  by  the  commis* 
sioner.  On  application  by  petition  to  the 
Court  of  Review,  the  petitioner  was  allowed  to 
go  before  the  commissioner^  to  establish  his 
proof.    Exparte  Barton,  4  Carrow  &  Oliv.  37 1> 

CALLS. 

See  Infant  Shareholder  ;  Legacy  of  Shares. 

COVKNANT. 

See  Injunction. 

DEPOSITS,  RBCOVBRY  OF. 

Riphts  of  shareholders.-^Framkthnt  misre- 
presentation.  —  Conditional  allotment.  —  Nino 
^rtai.^  Certain  persons  issued  a  prospectus  for 
a  railway  company,  stating  the  capital  to  be 
3,000,000/.  in  120,000  shares  of  252.  each ;  and 
that  in  case  parliament  should  not  sanction  the 
undertaking,  the  money  deposited,  minus  the 
expenses  attending  the  project  would  be  re- 
turned. The  plaintiff  sent  a  letter  of  appli- 
cation for  shares  in  the  form  given  by  the 
prospectus.  To  this  letter  he  received  a  written 
answer  allotting  him  60  shares,  but  condition^ 
ally  upon  the  deposit  being  paid  before  a  cer- 
tain day,  in  default  of  which,  the  shares  would 
be  forfeited.  Prior  to  the  day  fixed  for  pay^ 
ment  of  the  deposit,  the  committee  published 
an  advertisement  giving  notice  that,  they  had 
completed  the  allotment,  and  stating^.by  wavof 
apology  to  disappointed  applicant^  that  thQr 
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had  hwD.  obli|<ecl  to  give  a  preference  to  those 
locally  intereated.  Evidence  was  given  that 
^aintiff  saw  this  advertisement,  and  that  he 
subsequently  paid  his  deposit.  Notmthstand- 
ing  that  application  had  oeen  made  for  120,000 
shares,  58,000  only  were  allotted.  Afterwards 
the  plaintiff  executed  the  subscription  deed, 
whicn  gave  power  to  the  committee  to  pay  the 
expenses  out  of  the  deposits.  The  plainiff  at- 
tended a  meeting  of  shareholders  on  15th  Dec. 
The  deposits,  except  400/.,  being  expended,  and 
there  being  no  funds  for  making  the  necessary 
parliamentary  deposit,  a  resolution  was  pro- 
posed for  a  further  allotment  of  shares.  The 
plaintiff  objected,  and  moved  as  an  amendment 
that  the  deposits  should  be  returned.  This 
amendment  the  chairman  did  not  put  to  the 
meeting.  The  ^undertaking  was  afterwards 
abandoned.  The  plaintiff  brought  an  action 
against  one  of  the  managing  committee  to  re- 
cover the  money  he  had  paid  as  a  deposit  on 
the  shares  aUotted  to  him. 

Held,  1st,  That  the^  was  no  contract  bind- 
ing on  the  plaintiff,  the  allotment  being  in  a 
company  having  a  less  capital  than  that  in 
which  shares  were  applied  for,  and  the  letter  of 
allotment  also  being  conditional,  and  not  a 
simple  acceptance  of  the  plaintiff's  proposal. 

2ndly,  That  the  evidence  warranted  the  jury 
in  finchng  that  there  was  a  fraudulent  misr^^re- 
■entation  by  the  advertisement;  and  that  the 
mtsrcprasentation  so  made  was  a  material  in- 
ducement to  the  plaintiff  to  pay  his  money; 
consequently,  that  the  subscription  deed  was 
no  answer  to  the  action. 

3rdly,  That,  notwithstanding  the  phdntiff^s 
attendance  at  the  meeting  of  the  15th  Dec.,  he 
was  in  a  condition  to  maintain  the  present 
action. 

4thly,  That  the  absence  of  any  opinioft  by 
the  juoge  at  the  trial,  whether  the  notice  of  ap- 
plication and  allotment  did  or  did  not  constitute 
a  binding  contract,  was  no  ground  for  a  new 
trial,  that  being  a  ouestion  of  law  for  the  court, 
and  not  of  fact  for  tne  jury.  WofUner  v.  Shairp, 
4  Carrow  &  Oliv.  542. 

DEVIATION. 

See  Phms  deposited, 

'  DIBBCTOR8*  POWBRS* 

Pledging  fimds  for  mrojeett  not  antkarised 
hy  their  act, — Assent  of  majority  not  binding  on 
minority. — Affidavit,  —  Injunction, — ^The  man- 
aging mrectors  of  a  railway  company,  with  the 
view  of  increasing  the  traffic  on  their  line, 
entered  into  a  contract  with  a  steam  packet 
company,  that  they  would  guarantee  the  pro- 
prietors of  the  steam  packet  company  a  mini- 
mum dividend  of  5  per  cent,  on  their  paid-up 
capita],  until  the  company  should  be  dissolvea, 
and  that  upon  a  dissolution,  the  whole  paid-up 
capital  should  be  returned  to  the  sharehokiers 
in  exchange  for  a  transfer  of  the  assets  and 
properties  of  the  pteam  packet  company. 

One  of  the  shareholders  filed  a  bill  on  behalf 
of  himself  and  all  other  shareholders  who 
should  contribute,  except  the  directors,  against 
the  company  and  the  directors,  and  obtained 


an  injunction  oaparte to  restnanlhe  ooupletioii 
of  the  contract. 

HM,  on  motum  to  dbsolre  this  injonctiso, 
that  an  objection  for  want  of  parties  to  a  suit  lo 
framed  was  not  tnstamabie.  That  dtreeton 
have  no  right  to  enter  into,  or  to  pledge  the 
funds  of  the  company  in  support  of  any  project 
not  pointed  out  by  their  act,  although  such  pro- 
ject may  tend  to  increase  the  traffic  upon  the 
railway,  and.  may  be  assented  to  by  the  ma- 
jority of  the  shareholders,  and  the  object  of 
such  project  may  not  be  against  public  policy. 
That  acquiescence  by  shareholders  in  a  project 
for  however  long  a  ptfiod,  affords  no  presump- 
tion that  such  project  is  legal. 

That  an  objection,  stated  by  affidavit,  and  re- 
maining unanswered,  that  the  plaintiff  was 
proceedfing  at  the  instigation  and  reouctt  of  a 
rival  company,  did  not  deprive  him  ol  his  right 
to  an  injunction,  and  the  motion  to  dissolve 
the  injunction  was  refused  with  costs*  Colnan 
V.  Eastern  Counties  Railway  Compmty,  4  Car- 
row  &  Oliv.  513. 

FORBtON  RAILWAY   COMPANY. 

Bubble  railway  company, — Demurrpr.— F(»- 
reign  and  Enalish  law, — ^A  purchaser  of  scrip 
in  a  projected  Spanish  railway  company  filed 
his  bill  against  the  provisional  committee  of 
that  company,  praying  that  an  agreement  wi^ 
a  promoter  of  the  railway,  whereby  he  was  to 
receive  a  large  sum  out  of  the  subscribed  funds 
of  the  company,  might  be  dedarsd  void,  sod 
also  praying  a  general  account  of  the  affunirf 
the  company. 

The  bill  having  made  a  case  against  tiie  di- 
rectors from  which  it  would  appear  that  the 
scheme  was  a  fraud  upon  the  plaintiff,  and  that 
the  company  was  in  uct  a  bubble  company,  a 
demurrer  to  the  bill  for  want  of  equity  was  al- 
lowed, on  the  ground  that  the  plaintiff  having 
made  out  a  case  of  fraud  against  the  defendanu, 
he  was  not  entitled  to  the  detailed  relief  sought 
by  his  bill. 

Semble^  That  where  a  bill  contains  averments 
as  to  the  effect  of  certain  articles  of  a  forei^ 
law,  but  is  silent  as  to  others,  the  court  inll 
presume  that  the  foreign  law  only  differs  from 
the  English  in  the  particulars  stated*  Harvey 
V.  ColUtt  and  others,  4  Carrow  &  Oliv.  387. 

INFANT  8HARBH0U>Ba* 

Ca2^.— The  plea  of  infiant^  is  not  of  itself  an 
answer  to  an  action  for  calls  on  a  railway  com- 
pany under  the  8  &  9  Vict.  c.  16. 

Quare,  Whether  to  an  action  for  calls, 
brought  under  that  statute,  any  other  defence 
can  be  set  up  than  one  of  those  mentioned  in 
the  27th  section  of  that  act.  The  Proprietors 
qf  the  Cork  and  Bandon  Raiboay  Com^&my  v. 
Cazenove,  34  L.  O.  464. 

INJUNOTIOK. 

Caomant,'--Leg^  riykt^.'-Balamme  of  injury. 
— The  court  behyw  having  granted  an  injanc- 
tioh,  pending  the  decision  of  none  aent  for  the 
opinion  of  a  c«mrt  of  ksr, 

HM9  b^Laitl  Chanoattor»'On  oaotinm  to  dis- 
solve the  injunction,  that  the  plaintiff's  equity 
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dependiog  on  the  legal  effect  of  a  covenant, 
bad  DO  beam  stamM  in  a  court  of  eqoi^  to 
i^ply  for  an  injunction.  That  in  cases  of  this 
sort,  it  is  the  dutf  of  the  court  to  put  matters 
in  a  eoarse  df  legal  inquirj^,  in  order  to  estahlish 
the  TaliditjT  of  the  legal  nght  hefore  it  grants 
SD  iofonction,  and  in  the  meantime  to  make 
ndi  order  as  will  secure  to  either  party  what 
he  may  ultimately  he  found  entitled  to. 

That,  as  the  loss  in  one  case  could  he  ascer- 
tained, hut  the  loss  in  the  other,  if  the  injunc- 
tion continued,  coi^d  not  be  ascertained,  or 
compensation  given,  the  injunction  should  be 
distohred,  the  company  underuking  to  pay  such 
nm  of  money  by  way  of  damage,  as  the  court 
should  direct,  and  giving  security. 

Wiiere  the  interference  of  the  court  depends 
on  a  diaputed  legal  right,  the  court  will  not  leave 
it  to  the  option  of  a  defendant  to  prepare  a  case 
or  not  as  he  ma^  think  proper,  for  the  purpose 
of  tikiog  the  opinion  of  a  court  of  law,  out  for 
itiovn  aecuiity^  will  order  a  case  to  be  prepared 
to  be  settled  oy  the  Master,  if  parties  differ. 
Bigby  y.  Great  We$tem  Railway  Compantf,  4 
Canow  k  Oliv.  491. 

And  see  Directors'  Powenj  Managing  Com- 
witite:  Parliamentary  Deposits  Payment  of 
DtpotUt. 

tNTeSTMBKT  OF  MONBY  IN   LAND. 

1.  Omtructian  of  8  <J-  9  Vict.  c.  18,  s.  80.— 
CMC».-4Jnder  the  8  ft  9  Viet*  c.  18,  s.  80,  the 
WBt  is  snthoiiaed,  upon  an  apphcatioa  for 
tkfU  pvpose^  in  i^iving  the  costs  attendant  upon 
the  inrestmeBi  of  numey  in  two  distinct  pur- 
chases of  land,  unless  it  should  be  shown  that 
nch  investmeat  was  not  a  desirable  one.  Ex- 
fsrU  Martm^  34  L.  O.  463. 

2.  Where  a  enm  of  money  is  in  court  to  be 
iavested  in  land,  the  court  will  order  a  refer- 
cooe  as  to  a  proposed  investment,  but  will  re- 
ioMe  to  make  an^  prospective  order  as  to  any 
ttber  investment  in  .the  event  of  the  one  pro- 
psied  being  rejected.  Estparte  Puw^ey,  re 
Oxford,  Worcester,  and  WatoerhampUm  BaU- 
»sy  Company,  4  Carrow  Sc  Oliv.  490. 

3.  On  a  petition  for  investment  of  purchase 
Bonejr  of  lands  taken  by  a  railway  company, 
nd  payment  of  dividends  to  tenant  for  life,  the 
coart  will  not,  under  special  circumstances, 
dispense  with  the  usual  affidavit  of  the  petitioner 
ai  to  the  goodness  of  title,  &c.  Re  TJie  East- 
an  Counties  Railway  Company,  Eaparte  Hoi- 
H  4  Canrow  &  Oliv.  498. 

LSGACT  OF  8HARS9. 

iMUnlity  of  testator  s  estate  for  unpaid  calls 
Ufreos. — A  testator  who  at  the  time  of  his 
death  was  possessed  of  50  original  and  70  pur- 
cinsed  shares  in  a  railway,  the  calls  whereon 
W  not  all  been  made,  hy  his  will  gave  30 
vhole  shares  in  the  said  ndlway  to  the  trustees, 
^the  benefit  of  a  married  woman  for  life, 
without  power  of  anticipation,  and  30  shares  to 
A,  25  original  and  5  purchased  shares  having 
Deen  allotted  by  the  executors  to  each  of  the 
^{atees.  Held,  that  the  testator's  estate  was 
hable  to  pay  the  calls  on  the  original  and  on 


the  purchased  shares,  and  a  sufficient  sum  to 
cover  the  unpaid  calls  was  ordered  to  be  placed 
to  a  separate  account,  and  laid  out,  and  the 
income  meanwhile  paid  to  the  persons  entitled 
to  the  general  residue.  Jacques  v.  CAam^s, 
4  Carrow  &  Oliv.  499. 

MANAGING  COMMITTEE. 

Creditor,  action  at  law  by. — Injunctton*-^ 
Deamrrer. — ^A  bill  was  filed  by  L.,  stating  him* 
self  to  be  a  partner  in  a  projected  company, 
(which  afterwards  failed,)  against  16  ox  the 
managing  committee,  and  against  B.,  a  credi« 
tor  of  the  company,  who  had  commenced  an 
action  against  L.  u>r  a  debt  due  by  the  com- 
pany, prapng  an  injunction  to  restrain  the 
action  brought  by  B,,  or  by  the  other  defend- 
ants  in  his  name,  and  to  restrain  the  committee 
from  distributing  the  assets  of  the  company, 
except  in  discbarge  of  the  debts;  and  praying 
that  all  proper  accounts  might  be  taken.  The 
defendant  B,  demurred  for  want  of  equity,  for 
multifariousness,  and  for  want  of  parties.  De- 
murrers overruled.  Leiots  v.  Billing  and 
others,  4  Carrow  &  Oliv.  414. 

PARUI  AMENTA  BY   Dl  POSIT. 

1.  Injunction. — Amalgamation. — Jurisdiction 
of  Court.—On  a  bill  filed,  supported  by  affi- 
diavit  charging  the  managing  committee  of  ^e 
Warwick  and  Worcester  Railway  Company 
with   misconduct   and    mismanagement,    the 
plfdntiffs  obtained  an  injunction  export e  to  re- 
strain some  of  the  defendants  and  certain  other 
persons  not  defendants  to  the  bill,  from  acting 
on  an  order  for  payment  out  of  court  to  them 
of  a  sum  deposited  by  them  in  the  name  of  the 
said  company ;  but,  on  motion  to  dissolve  that 
injunction,  it  appearing  that  a  portion  only  of 
the  sum  deposited  had  been  contributed  by  the 
I  Warwick  and  Worcester  Company,  and  the  re- 
jmainder  by  two  companies  with  which  the 
I  Warwick  and  Worcester  Company  had  amal- 
I  gamated,  but  against  which  the  bill  sought  no 
I  reUef.     Held,  that  the  injunction,  as  to  the 
:  portion  of  the  fund  contributed  by  the  Warwick 
and  Worcester  Company,  should  continue,  but 
should  be  dissolved,  as  to  the  portion  contii- 
'  buted  by  the  other  two  companies. 


That  although  the  words  of  the  4th  section 


!  of  the  1  &  2  Vict.  c.  117,  are  imperative,  yet 
I  the  inherent  authority  in  a  court  of  equity  to 
I  repress  fraud,  and  to  exercise  control  over 
trustees,  empowers  it  to  look  into  die  circum- 
stances, and  to  decide  whether  the  command  of 
the  legislature  ought  or  ought  not  to  be  com- 
plied with.  Goodman  v.  De  Beanvoir  and  others, 
4  Carrow  &  Oliv.  380. 

2.  Injunction  notwithstanding  order  under  act, 
— An  order  was  made  by  the  Vice-Chancellor 
of  England,  on  petition  for  payment  to  certain 
persons  of  a  sum  of  money  deposited  on  behalf 
of  a  projected  railway  company,  in  compliance 
with  the  standing  orders  ot  the  House  of 
Commons ;  but  on  bill  filed  stating  circum- 
stances which  would  render  it  improper  that 
such  payment  should  be  made,  an  injunction  to 
restrain  the  parties  from  receiving  the  sum  de- 
posited, was,  notwithstan^ng  the  order  granted 
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by  Tiee^JduwcdlMr  Knight  Brace.    CkutaukM 
Ti  DeBm^k*  4  Carrot  Ik  Oliv.  386. 

PAYHKNTOF  MONKY   INTO  COURT. 

Mktaki.'^^wisdieiiimj^-'The  otsignees  oiA. 
and  B,,  (m  creditor  of  A^)  made  opposing  clainxB 
to  a  8iim  of  mooey  due  from  a  railway  com* 
pmy  for  work  done  by  A,,  the  amgoeee  having 
Ditmght  an  action  against  tiie  company  to  re- 
corer  it.  Hie  railway  company  paid  the  sum 
dne  by  them  into  coort.  The  assignees  pro- 
ceeded to  stay  their  action,  with  a  view  to  ob- 
tain the  payment  to  themselves  of  the  sum  in 
court,  whereupon  the  company  filed  a  bill  in 
equity,  and  applied  for  an  injunction.  Held, 
that  this  was  not  a  case  for  the  interference  of 
a  court  of  equity.  Great  Western  RoUwof 
Company  v.  Cripps,  4  Carrow  8c  Oliv.  473. 

2.  CoWf.*— Where  a  railway  company  pur- 
chases land  settled  uoon  a  tenant  for  life,  with 
remainder  in  tail,  ana  the  purchase  money  is 


an  account  of  the  defioait^  &c*.,ni4al«o^%, 
an  injunction  to  restrain  three  of  the'per$6na, 
in  whose  names  the  parliamentary^  deposit  hid 
been  made  from  prosecuting  an^oraenvUd; 
they  had  obtained  on  petition  for  paymeot  out 
of  court  to  them  of  the  sum  deposited :  Held, 
on  motion  for  an  injunction  in  the  tennsof 
the  prayer  of  the  bill,  that  the  cominitt«e  of 
the  South  and  Midland  Company  bad  no 
ri((ht  to  destroy  the  individuality  of  their  com- 
pany or  the  original  character,  rights,  ani 
powers  of  the  projectors,  and  that  they  were 
not  justified  in  paying  the  money  ot  thdr 
cestui  que  trusts  tor  an  indefinite  demand,  and 
60  as  to  form  an  item  of  account  between 
themselves  and  another  company. 

Injunction  accordingly  granted.    GUhert  t. 
Cooper  and  others,  4  Carrow  &  Oliv.  396. 

2.  Under  similar  circumstances  to  those  «t 
forth  in  the  preceding  case,  the  Lord  Chan- 
cellor   granted    an   injunction,    but   without 
paid  inio  court;  on  an  application  by  the  tenant  I  costs,  against  those  persons  only  who  were 
m  tail  in  possession  to  have  the  money  paid  to !  not  directors  of  the   original  company,  hot 


him,  the  court  is  not  authorised  by  the  44th 
section  of  the  act  in  giving  hini  the  coats  of  the 
disentailing  deed,  or  the  other  costs  attendant 
on  the  payment,  out  of  the  purchase  money. 
Eaparte  Laagton,  34  L.  O.  610. 

PAYMENT  OF  DSP081T8   OUT  OP   COURT. 

1.  Injunction. — Jurisdiction  of  court, — The 
provisional  committee  of  management  of  a  pro- 
jected railway  (the  South  and  Midland)  were. 


refused  it  as  to  those  who  were.  An  order 
for  payment  of  the  deposits  out  of  couit  \b 
three  of  the  directors  of  the  South  and  Mid-| 
land  Company  was  accor^ngly  made  on  ano- 
ther petition  beinff  presented  by  them  to  the 
Lord  Chancellor  n)r  thsA  purpose.  Leufisr, 
Cooper  and  others,  4  Carrow  &  Oliv.  413. 

F8R1CI88IVB  AXD   COifPULSORT    POWRSa. 

Taking   land.  —  Injunction. -^  Rwml    Cm- 


by  the  subscription  contract,  invested  with  fhlli/'attte^.^-The  defendants,  a  railwrny  coa^Muiy, 


power  and  authority  to  fix  upon,  and  from  time 
to  time  to  alter  and  vary,  the  points  or  places  at 
which  the  intended  railway  should  commence 
and  terminate^  and  the  mtermediate  course, 
route,  or  line  thereof;  and  it  was,  amongst 
other  things,  agreed  that  they  should  have 


obtained  an  act  fbr  making  oertaitt  braneh 
railways,  and  it  was  there^  pMnrided  that 
nothing  therein  contained  snould  extend  to 
prejudice,  diminish,  alter,  or  take  «way  aay 
of  the  ri^ts,  privileges,  powers,  or  autlhoiittes 
vested  in  the  plaintifis  (also  a  railway  conk- 


ample  power  to  carrv  all  or  any  part  or  parts  of !  pany)  under  their  act ;  but  all  rifi^ta,  prifi* 


the  nndertaking  as  described  in  the  parliamen- 
tary contract  into  effect,  and  to  make  contracts 
with  railway  or  canal  proprietors,  and  generally 
to  adopt  all  such  measures  whatsoever  as  any 
JKMird  or  meeting  or  committee  of  management 
might  in  their  judgment  think  necessary  or  ex- 
pedient, or  might  be  advised  to  adopt,  and  par- 
ticularly to  apply  for  an  act,  &c. 

The  committee  having,  by  default  of  their 
engineer,  failed  to  comply  with  the  standing 
orders  of  the  House  of  Commons,  entered  into 
an  arrangement  to  amalgamate  with  another 
railway  company  (the  Manchester  and  Poole) 
wbo  had  compned  therewith,  and  to  pay  in 
the  required  parliamentary  deposit  for  them, 
and  also  to  pay  them  8,000/.  on  account  of 
the  expenses  incurred,  which  payment  was  to 
form  an  item  to  the  credit  of  the  South  and 
Midland  Railway  Company. 

The  sum  of  55,000/.  was  accordingly  depo- 
sited in  court  to  the  credit  of  the  Manchester 
and  Poole  Railway  Company  in  the  names  of 
three  of  the  directors  of  the  first  and  two  of 
the  last  mentioned  railway  company. 

Some  of  the  shareholders  in  the  South  and 
Midland  Railway  Company  having  protested 
against  this  arrangement,  filed  their  bill  for 


leges,  and  franchises  of  the  said  eompany,  aad 
all  the  powers,  authorities,  and  provisione  ia 
the  saia  la6t-mentioned  act  contained  wern 
saved  and  reserved  to  them  as  if  the  defend* 
ants'  act  had  not  been  passed;  so  always, 
nevertheless,  that  such  rights,  priTileges,  bin* 
chises,  powers,  authorities,  aod  provisions  be 
not  exercised  in  such  a  manner  as  to  prewnl 
the  defendants  from  compnlsorily  taking  aad 
using  land  of  sufiicient  breadth  to  adnsik  of 
the  formation  of  the  extensions  or  brandaes 
thereinbefore  authorised,  such  eactenaioBs  or 
branches,  however,  not  to  exceed  respectivdy 
twenty-two  feet  in  breadth  at  the  lev^  of  &e 
rails,  with  sufficient  breadth  for  the  nacessary 
slopes. 

The  plaintifis  were  empowered  by  their  act 
to  take  certain  lands  compnlsorily^  and  also 
to  take  certain  other  lands  mth  conaent.  The 
defendants  had  power  to  take  compulsarily 
certain  lands  scheduled  in  dieir  act,  aonongst 
which  were  certain  piecee  of  land  wbicb.  the 
plaintiffs  had  purchased  with  the  consent  of 
the  owners  subsequently  to  the  date  of  the 
defendants'  act. 

The  defendants  gave  notice  of  their  inten- 
tion to  take  under  their  compulaory  power  a 


JiKilfiOwf  lHffm\ir€mi0  r  Imm  ^  Jtiiik<y K 
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grttt^  tJUAtitl^'ot'ftit  pi^fces  of  land  paf> 
cbased  bytfa'e  {jlntitifft  than  was  required  for 
the  line  of  tmvt  railway  for  stations,  Src, 
idierenpon  tbe  pkintiffs  filed  a  bill,  and  ap* 
plied  for  an  injunction  to  restrain  the  defend- 
ipts  fVom  taking  more  of  their  land  than  was 
necessary  for  their  line  of  railway. 

Held,  that  the  plaintiffs  having  occupied  the 
ffimind  before  the  defendants,  were  entitled  to 
hold  so  much  o(  it  as  was  not  actually  wanted 
for  the  formation  of  the  defendant's  railway. 

Injunction  ^nted,  with  liberty  to  plaintiffs 
to  Wmg  an  action  to  try  the  legal  right.  Lan- 
eesttr  and  CarHsie  Railway  Company  v.  Mary- 
jnrt  and  Carlisle  Railway  Company,  4  Carrow 
sndOlir.  504. 

PLANS   DBPOSITBD. 

Dmttian.'^Standinsi  Orders,-^  Datum  line. 
— TIk  plaintiff  was  the  owner  of  a  house  near 
tiys  psblic  road,  and  connected  therewith  by 
aa  arenuQ  and  a  lodge ;  a  railway  company 
deposited  i^aos,  ^c,  whereby  it  was  shown 
that  they  intended  to  cross  the  plaintiff's  ave- 
me  five  hundred  and  twenty  feet  from  the 
lodflt  oader  a  bridKc,  raising  the  level  of  the 
Toadny  of  the  avenue  only  two  £eet,  and  by 
aesni  of  a  cutting  fifteen  feet  in  depth* 

The  {daintiffy  relying  on  the  plans  and  sec- 
tions, did  not  oppose  the  bill  in  parliament, 
which  accordingly  pa?.sed  into  an  act. 

The  railway  company  afterwards  gave  no* 
tiee  of  tk^  intontion  to  deviate  from  the  on- 
Sissl  pisDB,  and  to  make  their  cuttings  sixty- 
ooe  feet  aeaier  the  plaintiff's  house,  and  to 
auke  a  bridge  over  his  avenue  seventeen  feet 
higL         ^ 

On  appeal  froaa  the  Court  of  Session  in 
Scotbad,  an  application  by  the  plaintiff  for  an 
ialevdict  to  preirent  the  company  from  cross- 
log  the  pfattutiff'a  avenue  in  any  other  manner 
than  that  akown  by  the  original  plans  refused, 
notwithstanding  it  was  shown  that  the  mea- 
loremenli  in  the  original  plans  had  been  mis 


ahan  of  the  espcnaea  iiiciln«l«  ik^^hia  Tdl- 
to  restrain  a  oredttor  .of  tha  eonipaay  iiram. 
prosecuting  an  action  at  law  against  him  to 
recover  a  debt  in  the  bill,  stated  to  have  been 
assigned  to  the  commiltoey  ia  order  that  tih^y 
might  use  it  aa  a  means  ot  compriKng  pay* 
ment  of  the  100^  and  also  to  restraia  the 
executive  committee  of  the  compaay  from 
commencing  any  action  againat  htm,  or  part- 
ing with  the  deposits  in  their  hands,  except 
in  payment  of  the  Kabibties  of  the  company, 
and  praying  that  accounts  might  be  taken  of 
the  aaseu  and  liabilities,  the  plaintiff  offering 
to  pay  what  might  properly  be  found  due  by  him. 

The  managing  committee  (all  of  whom  toge* 
tber  with  the  creditor  were  defendants)  de- 
munred  for  want  of  equity  and  for  want  of  par- 
ties :  Held,  that,  although  a  plaintiff  may  have 
a  good  defence  to  an  action  at  law,  he  is  not  on 
tfauit  account  precluded  from  proceeding  in 
equity  to  restrain  the  action. 

'rbnt  the  defendanu  must  distribute  tiie 
assets  in  their  haads  in  discharge  of  the  Kahili- 
ties  of  the  company,  and  were  not  justified  in 
attempting  to  extort,  bv  means  of  an  action,  an 
arbitrary  sum  which  the  directors  had  fixed  aa 
plaintifirs  shars  of  the  expenses.  Demurrer 
overruled.  Fernikouffh  v.  R,  Leader  ornd  otkera* 
4  Carrow  and  Oliv.  373. 

FROlCOTKaa  OF   RAILWAY   COMFANY. 

Gratuity  *— Agreements — Demurrer,  —  Plaiib* 
tiff,  the  promoter  of  a  railway  project, 
entered  into  an  agreement  with  a  committee 
formed  for  carrying  the  same  ii^  effect,  and 
consisting  of  13  persons,  (A.,  B.,  C,  D.,  £., 
F.,  G.,  H.,  /.,  K.,  L.,  itf.,  and  AT.,)  that  he 
should  receive  1,500  shares  (deposit  free)  for 
promoting  and  launching  the  company,  and 
should  be  retained  as  their  solicitor  and  r&* 
ceive  the  amount  of  costs  and  expenses  la^ 
curred  when  there  should  be  sufiicient  funds  in* 
hand  for  that  purpose* 

A  subscription  deed  was  entered  into,  where* 


cakelsled  with  reference   to  the  datum  line,   by  all  the  members  of  the  original  committee 


asd  that  the  defendants'  cnttings  would,  ac* 
cording  to   those  plans,  exceed  the  vertical  I 
powers  of  deviatioos  given  to  the  railway  com- 

Held,  that  parties  are  bound  by  what  it 
it  represented  on  the  deposited  plans  and  sec- 
tions so  far  only  aa  such  plans  and  sections 
are  mcorporatea  in  or  specially  referred  to  by 
theicL 

Thst  the  court  will  not  regard  what  is  done 
indsr  the  standibg  orders  of  the  house,  but 
*dl  only  look  at  the  act  iUelf . 

That  the  plans  are  binding  to  determine  the 
level  of  Uie  railway  with  reference  to  the 
ditom  Ihw,  but  not  to  the  surface  level  of  the 
hod  over  or  through  which  the  railway  passes, 
^ora  British  Railway  v.  Thd,  4  Carrow  and 
Oiiv.449. 

PKBLIHINARY   RXPSNSBR. 

Action  at  Law,  —  Parties,  —  The  plaintiff, 
vho  was  a  shsffeholder  in  a  projected  railway 
compsnj,  but  who  had  refused  to  pay  lOOJ., 
a  lom  fixed  by  the  executive  committee  as  his 


(except  A,),  together  with  O.,  were  nominated 
as  the  provisional  committee  of  the  company* 
and  the  usual  powers  of  removing  and  filling 
vacancies  were  given  them,  and  it  was  declared 
that  the  majority  of  votes  present  at  any  meet- 
ing of  the  committee  should  bind  the  rest  and 
also  the  shareholders. 

The  provisional  committee  removed  I.  and 
K,,  two  of  the  members  of  the  original  com* 
mittee,  and  nominated  P.  and  Q.  in  their 
places. 

The  terms  of  the  original  agreement  were 
afterwards  varied,  and  when  varied  were  con- 
sented to  by  the  committee  and  entered  in  the 
minute  book  of  the  company. 

The  bill  was  filed  against  all  the  members  of 
the  original  and  provisional  committee,  except 
A,,  /.,  and  K,,  for  the  specific  performance  of 
the  agreement  as  varied  for  restraining  Um 
members  inwho»e  hands  the  funds  of  the  com- 
pany were,  from  parting  with  any  of  them  until 
plaintiff's  demands  had  been  satisfied,  acd  for 
a  declaration  that  plaintiff  was  entitled  to  a  lien 
thereon. 
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Analytical  Di^^.' 


of  the  C&mU.^Cefitr^  Criminal  Court, 


The  bill  (among  odier  things)  charged  that 
the  stipulation  as  to  the  retainer  of  the  plaintif} 
as  the  solicitor  of  the  company^  had  been  long 
since  abandoned  by  both  parties. 

Held,  by  the  Vice-Chancellor  of  England, 
that  a  demurrer,  for  want  of  equity,  and  for 
want  of  parties,  be  overruled. 

That  an  agreement  containing  a  stipnlation 
which  might  vitiate  it  becomes  perfect,  and 
such  as  a  court  of  equity  will  sanction  when 
plaintiffs  mutually  release  each  other  from 
that  stipulation. 

Held,  by  the  Lord  Chancellor  on  appeal,  that 
the  demurrers  be  allowed,  on  the  ground  that 
the  bill  contained  no  allegations  to  show  that 
the  defendants  had  any  scrip  to  deliver,  but 
lather  statements  from  which  the  contrary 
might  be  inferred.  Columbine  v.  Ckiekeeter 
and  others,  4  Carrow  and  Oliv.  432. 

SCRIP  SHARKS. 

See  Bankrupt, 

SHARBHOLBBRS,  ORIGINAL. 

Loan  Notes. — By  a  resolution  of  the  Lon- 
don and  Brighton  Railway  Company,  the 
directors  were  empowered  to  raise  300,000/. 
by  an  issue,  of  loan  notes  payable  at 
the  end  of  5  years,  bearing  interest  in 
the  mean  time  with  an  option  to  the  holders 
to  convert  them^  at  the  expirMMn  of  not 
more  than  3  years^  into  quarter  sbaresj  under 
an  act  to  be  obtained  for  that  purpose.  The 
directors  publishedan  advertisement  to  the  above 
effect,  and  thereby  fixed  the  10  Feb.,  the  15 
April,  and  15  July,  for  payment  of  the  instal- 
ments of  the  sums  allotted,  and  interest  was  to 
commence  from  time  of  payments.  On  pay- 
ment of  the  whole  sum  the  company  delivered 
to  the  payer  a  loan  note,  whereby  they  pro- 
mised to  pay  1^  bearer  100/.,  and  interest  naif 
^yearly,  on  August  15  and  February  15,  and 
on  this  note  was  an  indorsement  statins  that 
an  application  was  intended  to  be  made  to 
parliament  for  an  act  under  the  terms  of  which 
the  bearer  would  be  entitled  on  15th  Feb., 
1845,  provided  previous  notice  should  be  given 
to  convert  his  loan  note  into  quarter  shares  of 
the  company. 

An  act  was  obtained,  and  thereby  the  direc< 
tore  were  empowered  by  an  order  of  a  general 
meeting  to  raise  sums  sufficient  to  pay  off 
money  borrowed,  the  sums  raised  to  be  divided 
into  distinct  shares,  and  to  be  appropriated  as 
by  the  order  of  such  meeting  should  be  deter- 
mined. By  a  general  meeting  the  shares  au- 
thorized bv  the  act  were  ordered  to  be  raised 
and  allottea  among  the  holders  of  loan  notes  in 
the  manner  and  on  the  terms  directed  by  the 
act. 

The  plaintiffs  did  not  declare  their  option 
ontilJune  1845,  but  nevertheless  claimed  to 
have  shares  allotted  to  them  in  exchange  for 
their  loan  notes,  and  on  the  company  refusing 
filed  their  bill :  Held,  that  the  original  contract 
between  the  parties  was  not  varira  by  the  aub- 
sequent  act  and  resolution. 

That  the  plaindff's  not  having  protested 
against  the  indorsement,  nor  given  notice  (xf 
their  desire  to  convert  their  loan  notes  into 


shares  until  the  day  for  declaring  tiat  optioiL 
had  passed,  were  not  entitled  to  have  sharoi 
allotted  to  them  in  exchange  for  thor  loan 
moles.  Bin  dismissed  with  costs.  CasyftcS 
v.  London  and  Brighton  Railway  Compentf,  i 
Carrow  and  Oliv.  476. 
See  Assignment ;  Deposits, 

STAMP, 

See  Allotment, 

TITHKS  COMPBN8ATION. 

London  assessment,  how  construed.^Vndet 
the  Act  for  Tithes  in  London,  (37  Hen.  8,  c  12,) 
the  pluntiff,  rector  of  St.  O.,  was  entitled  to 
claim  2f .  9^.  in  the  pound  upon  the  rent  re- 
served, in  lieu  of  tithes,  on  all  houses  in  his 
parish.  A  railway  companv,  under  the  powere 
of  their  act^  purchased  and  took  33  houses  in 
the  said  parish,  being  bound  by  the  33rd  sec- 
tion of  one  of  their  acts  to  pay  such  yearly  sums 
in  respect  of  such  houses,  according  to  the  last 
assessments  thereof  to  the  25th  March  last,  as 
would  be  equal  to  the  loss  in  tithes  which  the 
rector  might  sustain  for  want  of  occupiers  by 
reason  of  such  taking. 

Held,  that  ^e  assessment  mentioned  in  the 
Railway  Act  does  not  necessarily  mean  the 
assessment  to  the  rriief  of  the  poor,  but  refers 
to  the  annual  charge  which  the  rector  had  made 
at  the  time  mentioned  in  the  act  in  respect  o( 
the  annual  value  of  the  house  as  fixed  by  agree- 
ment or  otherwise  between  himself  and  the  oc- 
cupier. 

That  the  right  of  the  rector  to  dum  tithes 
was  not  limited  to  the  amount  of  the  anoosl 
value  which  at  the  time  of  taking  was  payable 
in  respect  of  the  houses  so  taken,  but  in  the 
event  of  the  companv  rebuilding  houses  pro- 
ducing a  larger  rental  than  those  they  had  ori- 
ginally taken,  such  houses  would  be  liable  to 
a  new  assessment. 

That  where  no  agreed  anniial  value  existed, 
the  sum  received  by  the  rector  for  tithes  must 
be  presumed  to  be  Uken  on  the  real  annual 
value.  Letts  v.  BlackwaU  Railway  Compaxy, 
4  Carrow  &  Oliv.  530. 


BUSINESS  OF  THE  COURTS. 

Wednesday,  Nov.  17,  1847. 

This  Court  will  hold  Sittings  on  Wednesday  the 
1st,  and  Thursday  the  2nd  December,  and  on 
Monday  the  6th  of  December  next,  and  on  every 
following  day  ■  thenceforth,  until,  and  including, 
Saturday  11th  December  next,  and  at  sncfa  fiirtinss 
will  proceed  in  disposing  of  the  bostoess  then  pend- 
ing in  the  paper  of  Demurrers,  and  in  the  paper  oi 
NewTriala. 

Frbd.  Polukss.  £.^H.  AcosasoN. 

J.  Pabkb.  R.  M.  Rolfk. 

Central  CrCmtotl  €auxU 

Tbe  Sessions  for  the  ensuing  year  wiU  take  place 
on  the  following  days : 


Monday,  Not.  22,  1847. 
Monday,  Dec.  IS 
Monday,  Jan.  S,  1848« 
Monday,  Jan.  31 
Monday,  Feb.  28 
Monday^  April  3 


Monday,  May  15,  1848, 
Monday,  Jane  It 
Monday,  July  9 
Monday,  Augn&t  21 
Monday,  Sept.  18 
Mondav,  Oct.  53 


DIGEST, ,  AND  JOURNAL    OF   JURISPRUDENCE. 


SATURDAY,  NOVEMBER  27,  1847. 


— — •*  Quod  magn  sd  if o« 

Pertinet,  et  nesdre  malum  ett»  ogitamus." 


Ho»AT. 


OPENING  OF  PARLIAMENT, 
CONTEMPLATED    MEASURES    RE. 
LATING  TO  THE  LAW, 


iPP£ALS  IN    CKIM IWAL  CASES  AND  PROM 
THB  COUNTY  COtTRTfi. 

Her  Majc8TY*s  speech  upon  the  open- 
ing of  parliament  contains  no  reference  to 
iBj  proposed  ineasnres  affecting  the  admi- 
Kstration  of  the  law,  but  it  is  very  currently 
reported  and  beHeved  in  legal  circles,  that 
t  biD  has  been  prepared,  and  is  to  be  intro- 
duced by  the  law  officers  of  the  Crown,  at 
an  early  period  of  the  session,  establishing 
a  court  of  appeal  in  criminal  cases,  and  also 
ginog  a  power  of  appeal  to  the  superior  i 
courts  from  the  dedsions  pronounced  by  the  | 
judges  of  the  New  County  Courts.    So  far  i 
as  we  can  ascertain,  the  principle  of  both  | 
tbe  pr(»>08ed  measures  will  meet  with  all' 
but  uuversal    approbation.     The   details 
wiD,  of  course,  require  the  exercise  of  great 
ciicamspection  and  caution,  combined  with 
an  extensive  and  accurate  practical  know- 
ledge. 

As  may  be  supposed,  the  contemplated 
duioges  stand  upon  a  totally  different  foot- 
ing. In  criminal  cases,  there  is  now  an 
9peal  from  the  verdict  of  a  jury  and  the 
aentence  of  a  judge  to  the  Secretary  of 
State  for  the  Home  Department,  and  in 
SQcb  cases,  when  any  question  of  law  arises 
wbich  the  presiding  judge  conceives  admits 
of  any  reasonable  doubt,  it  is  usual  to  re- 
serve such  a  miestion  for  the  consideration 
of  all  the  judges.  Practically,  therefore;, 
tbere  is  an  appeal  in  criminal  cases  upon 
every  quesdon  of  law  and  of  fact,  although 
that  appeal  is  not  ^nted  ex  debitojustitue. 

Vol.  xxxv.  No.  1,029. 


and  is  in  many  respects  imperfect  and  ob- 
jectionable. The  appeal  to  the  Home 
Secretary,  althoi^  resorted  to  from  neces- 
sity, can  hardly  be  considered  constitutional, 
and  is  far  from  being  satisfactory  in  any  case. 
The  enormous  power  with  wluch  the  indi- 
vidual who  holds  the  seals  of  the  Borne 
Department  is  entrusted  of  pardoning  con- 
victed criminals,  or  mitigating  the  seventy 
of  their  sentences,  being  exercised  withoot 
any  disclosure  of  the  motive  grounds,  or 
circumstances,  necessarily  lacks  the  sanc- 
tion and  support  of  public  opinion.  When 
we  hear  that  an  offender  is  pardoned,  or  a 
sentence  commuted,  we  know  not  whether 
the  result  is  to  be  ascribed  to  the  convio- 
tion  that  the  alleged  offender  is  innocent, 
or  that  a  doubt  has  been  created  as  to  his 
guilt,  or  simply  that  the  applications  in  hh 
behalf  have  been  ureent  and  persevermg ; 
or  when  we  learn  that  an  appeal  to  ^ 
Home  Secretary  to  reverse  a  sentence  has 
been  ineffectual,  how  can  we  be  sore  that 
the  fiat  which  consigns  a  fellow  subject  to 
ignominy —-perhaps  to  death  —  proceeds 
from  a  confidence  m  the  justice  of  his  sen- 
tence, or  an  ignorance  of  the  merits  of  his 
case  ?  The  system  of  private  appeals  to  an 
officer  of  the  executive  government  to 
correct  the  inevitable  misapprehensions, 
errors,  and  accidents  which  must  occasion- 
ally occur  in  the  adminbtration  of  the 
criminal  law,  is  repugnant  to  the  spirit  of 
our  institutions,  and  is  liable,  if  not  to 
abuse,  at  all  events  to  abundant  misoon- 
struction.  Of  late  years,  we  have  reason 
to  believe,  that  applications  of  this  nature 
to  the  Secretary  of  State  have  increased  in 
number  and  urgency,  to  an  extent  and  <k- 
gree  which  interferes  materially  with  the 
performance  of  the   other   public    duties 
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which  devblVe  upon  Ais  exalted  AinetkmaiT. 
The  freight  of  responsibility  which  me 
system  now  creates  is  too  great  to  put  upon 
any  man  who  is  sufficiently  impressed  with 
the  gravity  and  importance  of  the  duties  it 
imposes  on  him ;  and  we  anticipate  all  po- 
litical parties  will  concur  in  thinking  that  a 
measure  which  relieves  the  Secretary  of 
•State  from  the  necessity  of  considering 
appeals  from  the  criminal  courts — apart 
from  its  intrinsic  merits — cannot  fail  to  he 
beneficial  to  the  public  service.  The  re- 
serration  of  questions  of  law  by  the  judges 
in  criminal  cases  is  also  open  to  objection. 
It  depends  altogether  upon  the  discretion  of 
the  judge  whether  he  will  reserve  any  par- 
ticular question  of  law  or  not.  Instances 
have  frequently  occurred,  in  which  judges 
have  entertained  no  doubt  upon  questions 
of  law  which  have  ultimately  been  decided 
by  a  competent  authority  in  a  manner  ad- 
verse to  the  ruling  of  the  judge.  A  remark- 
able instance  occurred  not  long  since  on  the 
Western  Circuit,  when  several  persons  were 
actually  left  for  execution,  who  were  finally 
adjudged  not  to  have  committed  any  offence. 
Even  when  a  question  is  reserved  by  a  judge 
for  the  consideration  of  his  learned  brethren, 
the  decision  cannot  be  considered  alto- 
gether satisfactory,  because  the  reasons  and 
grounds  of  the  decision  are  not  publicly 
stated.  An  instance  has  recently  occurred 
which  furnishes  a  remarkable  example.  A 
person  named  Garbett  was  tried  at  the  Old 
Bailey  Sessions  in  the  present  year  for 
forging  the  acceptance  of  one  Booth  to  a 
biU  of  exchange.  At  the  trial,  the  counsel 
for  the  prosecution  was  permitted  to  give 
in  evidence  the  examination  of  the  prisoner 
as  a  witness  on  the  trial  of  a  civil  action  at 
the  previous  Kingston  assizes,  from  which 
it  appeared  that  the  prisoner,  under  com- 
pulsion of  the  judge,  had  made  certain  ad- 
missions all  but  conclusive  as  to  his  having 
written  Booth's  name  as  the  acceptor  of  the 
bill.  The  prisoner  was  convicted,  but  judg- 
ment was  reserved  until  the  opinion  of  the 
judges  was  obtained  as  to  whether  the  evi- 
dence given  by  the  prisoner  at  Kingston, 
upon  being  admonished  by  the  judge  to 
answer  the  questions  put  to  him,  was  pro- 
perly received  against  him  on  the  criminal 
prosecution.  The  case  was  fully  argued  in 
Trinity  Term  last,  and  several  points  of 
great  importance  were  raised,  as  well  on  be- 
half of  the  prisoner,  as  by  the  coonsel  who 
appeared  to  support  the  conviction.  It  was 
contended,  amongst  other  things,  that  the 
prisoner  ought  not  to  have  been  compelled 
to  answer  ^ueitioms  of  a  criminatory  cha- 
racter^  and  if  he  were  so  compe]led»  that 


the  aosweni  given  by  faim  toM  not  iftfl»- 
wards  be  given  in  evidence  on  a  erinunal 
prosecution.    It  was  said  that  the  prisoner'B 
examination  was  inadmissible, — 1st,  becMoe 
it  was  given  on  oath ;   2neHy,  because  he 
was  not  .cautioned   before  answering  the 
questions  put  to  him  ;  and  3rdly,  bma« 
when  he  appealed  to  Uie  learned  judge  for 
protection,  he  was  told  he  must  answer  the 
questions,   so  that  his  answers  were  aiot 
voluntary,  but  given  under  duress.    On  the 
other  hand,  it  was  said,  that  although  the 
law  does  not  oblige  a  man  to  criminate  him- 
self, it  allows  him  to  do  so,  and  if  a  ivitness 
waives  his  privilege  he  binds  himself  to 
state  all  he  knows :   in  other  words,  thtt 
the  privilege  is  to  be  silent,  not  to  garble 
facts  by  disclosing  a  part  of  them  only.    In 
support  of  these  various  propositions  a  host 
of  lefal  authorities  were  cited  of  greater  or 
less  weight  and  applicability.     The  judges 
took  time  to  consider  the  questions  sub- 
mitted to  them  from   Trinity  Term  until 
Saturday  last,  when  it  was  intimated,  to  the 
parties  concerned,  that  a  majority  of  the 
judi^s  were  of  opinion  that  the  conviction 
could  not  be  sustained,  and  the  prisoner, 
who  had  been  in  custody  since  May,  was 
ordered  to  be  discharged.   No  reasons  were 
assi^ed  for  the  resolution  of  the  judges, 
nor  is  it  usual  in  such  cases^  so  that  it  uiaj 
never  be  authoritatively  known  upon  which 
of  the  points  raised  by  the  prisoner's  counsel 
the  decision  proceeded,  and  the  case  does 
nothing  to  settle  the  criminal  law,  or  render 
it  more  certain.     Such  a  state  of  things  is 
obviously  unsatisfactory,  and  wc  confidently 
hope  to  find  this  defect  in  the  law  fairly 
grappled  with  and  overcome,  by  the  govern- 
ment measure  which  has  been  prepared. 

The  proposed  appeal  from  the  decisions 
of  the  County  Courts  is  a  substitute  for  no- 
thing. MTiere  the  judges  of  the  new  courts 
exceed  the  extensive  authority  conferred 
upon  them  by  the  statute,  (9  &  10  Vict, 
c.  95,)  the  superior  courts  will  interfere  hy 
writ  of  prohibition,  and  this  proceeding  has 
been  adopted  in  several  cases  brought  under 
the  notice  of  the  courts  of  law  during  the 
the  Term  which  has  just  concluded.  When 
the  judges  of  the  Uounty  Courts  confine 
themselves  within  the  limits  of  their  jurit- 
diction,  let  their  decisions  be  ever  so  mon- 
strous, absurd,  or  unjust,  the  injured  party 
is  left  without  redress  or  appeal.  It  is 
scarcely  necessary  to  add,  that»  in  common 
with  nearly  every  person  who  has  consi- 
dered the  constitution  of  the  new  coarts,  or 
had  any  opportunity  of  becoming  acquainted 
with  their  practice  and  proceedings,  we  deem 
it  desirable  that  such  a  state   of  things 
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dboddbe  yMk  to  ead  to  w  apetdify  mb  tke 
hima  of  pirtkiiimt  will  penak.  Let  vs 
repeat,  howerer,  that  if  the  bill  for  the 
amendmeDtof  thettat.  9  &  10  Vict.  c.  95, 
be  oonfined  to  a  provision  affording  the 
amtora  a  power  of  appeal,  it  will  very  soon 
be  found  neeessaiy  to  introduce  other  bills 
lor  the  amendment  of  that  statute.  All  ex- 
perience attests,  that  a  titheof  the  errors  com- 
Hiitted  hy  a  jod^  at  a  trial  can  never  after- 
irards  be  remedied  by  the  decision  of  a  court 
of  appeal.  The  app'ointmrat  of  the  judges 
most  be  reconsidered,  and,  above  all  things, 
measures  nmst  be  taken  to  induce  respect- 
ible,  intelligent,  and  independent  profes- 
BODil  men  to  attend  the  new  courts*  The 
praenoe  of  practitioners  of  this  description 
affords  at  ouoe  a  restraint  and  a  support, 
ttsefnl  to  even  the  best  judges,  and  all  impor- 
tait  to  the  true  interests  of  the  public. 

NOTICXS   OF   NBW   BILLS. 

To  extend  the  time  for  the  Purchase  of  Land 
ind  completion  of  Works  by  Railway  Com- 
ptiuM.-> Chancellor  of  Exchequer* 

Kw  the  better  Prevention  of  Crime  and 
Outrage  in  certain  parts  of  Ireland. — Sir  Geo. 
Grey. 

To  amend  the  Laws  relating  to  Roman  Ca- 
tholic Charities. — Mr.  Anatey, 

For  the  farther  Repeal  of  Penal  Enactments 
a^Dst  Roman  Catholics. — Mr.  Anstey. 

The  total  repeal  of  the  Puniehment  of  Death. 
—Mr.  Ewart« 

Amendment  of  the  Coroners  Bill.  —  Mr. 
Gmitley  Berkeley. 

TAXATI051   OV   SUITORS. 

Mr.  Romilly  has  given  notice  of  motion  for 
die  2Dd  December  for  a  select  committee,  simi- 
lar to  that  of  Mr.  Watson  in  the  last  sessioa. 

It  is  much  regretted  by  all  persons  interested 
in  this  important  question,  that  Mr  Watson  is 
not  in  the  house.  Mr.  Romilly,  however,  will, 
BO  doubt,  ably  conduct  the  mquiry  into  the 
enormous  fees  in  the  Court  of  Chancery ;  and 
ve  hope  some  eminent  member  of  the  C mimon 
Lav  Bar  will,  as  far  as  possible,  sup^  .v  Mr. 
Watson's  place.  We  hope,  however,  tliat  the 
learned  gentleman  >vill  resume  his  seat  or  find 
another. 

PftlVATR  BUSINESS  OF  THB   HOUSE  OF  COM- 
MONS. 

The  House  will  meet  every  Wednesday,  at 
12  o'clock  at  noon,  for  private  business,  peti- 
tions and  orders  of  the  nay,  and  continue  to  sit 
tiH  6  o'clock,  unless  previously  adjourned. 

The  business  under  diseosiion  and  any  busi- 
ptcs  not  disposed  of  at  tiie  time  of  sueh  ad* 
iomment,  vill  stand  as  orders  of  the  day  for 
the  next  sitUng. 


STATB  ,0F  BUSINESS  IN  THE 
COURTS.— LBGAL    INTELLIOBNGB; 


The  Term  has  concluded,  and,  as  we  an- 
ticipated, there  has  been  a  deficiency  of  new 
business  in  all  the  courts.  In  the  equi|tT 
courts  there  was  an  unusual  degree  of  duf- 
ness.  The  Lord  Chancellor  has  been  pre- 
vented from  sitting  for  several  days  mm 
indisposition,  and  the  Master  of  the  Bolls 
was  for  some  days  without  any  causes  ready 
for  hearing.  In  the  common  law  courts 
the  motions  for  new  trials,  in  cases  tried  at 
the  sittings  and  circuits,  occupied  the  first 
week  of  the  Term,  and  little  progress  has 
since  been  made  in  diminishing  the  arrears. 
The  Court  of  Queen's  Bench  and  the  Court 
of  Exchequer  have  appointed  lengthened 
Sittings  after  Term,  under  Lord  Denman's 
Act,  (2  Vict,  c,  32,)  for  the  purpose  of  dis- 
posing of  arrears.  The  judges  of  the  Court 
of  Common  Pleas  have  also  deemed  it  neces- 
sary to  hold  additional  Sittings  for  four  days, 
as  the  old  New  Trial  Paper  in  that  court 
has  not  been  reduced  during  the  Term,  and 
there  has  been  a  considerable  addition  to  it 
in  consei^uence  of  the  number  of  rules 
granted  within  the  first  week  of  Term. 

A  trial  at  bar  is  appointed  to  take  place 
in  the  Court  of  Exchequer,  on  Friday  the 
3rd  December,  in  a  case  of  Buron  v.  The 
Hon,  Capt.  Denman,  which  has  been  long 
depending,  and  which  involves  the  legality 
of  proceedings  adopted  by  the  captain  of  a 
British  cruizer  in  the  supposed  performance 
of  duties  connected  with  the  suppression  of 
the  traffic  in  slaves  on  the  coast  of  Africa. 
The  trial  at  bar  was  fixed  at  the  instance  of 
the  Attorney-General,  acting  for  the  Crown 
and  representing  the  defendant  in  the 
action. 

We  understand  that  there  is  to  be  a 
general  gaol  delivery  for  the  counties  of 
York  and  Lancaster  at  York  and  Liverpool, 
to  commence  about  Saturday  the  1 1th  Dec. 
It  is  stated  that  Mr.  Justice  Patteson  and 
Justice  Coleridge  will  preside  at  York,  and 
Mr.  Baron  Alderson  with  Baron  Bolfe  at 
Liverpool. 

The  Lord  Chancellor*s  illness  has  occa- 
sioned many  speculations  as  to  his  probable 
successor  in  the  event  of  his  lordship's  re- 
tirement from  continued  illness.  Lord 
Campbell,  Mr.  Baron  Rolfe,  the  Attorney- 
General,  and  Mr.  Romilly,  have  been  all 
mentioned  as  holding  positions  in  respect 
of  the  government  whicn  would  render  tneir 
elevation  to  the  Chancellorship  not  im- 
probable. Lord  Cottenham's  expected  re- 
storation to  health  and  resumption  of  his 
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jiid!c&I^ti^  v/Si  pot  Ml  end  to  nirH^ses 
iB^chcaa  liare  no  solid  Ibaadatbn,  and 
the  fulfilment  of  some  of  which  could 
scarcely  be  regarded  in  any  other  light  than 
as  a  public  misfortune. 

BANKKUPTCY  AND  INSOLVENCY 
LAW. 

It  is  a  very  singular  condition  of  things 
to  find  merchants,  bankers,  and  traders 
meeting  together  in  the  vast  metropolis  of 
London  to  denounce  the  working  of  statutes, 
not  made  in  remote  times,  or  rendered  ob- 
solete by  new  states  oi  society,  hot  enacted 
within  the  last  few  years,  and  during  the 
influence  of  the  much-boasted  learning  and 
experience  of  our  numerous  law  reformers ! 
The  abolition  of  arrest  on  mesne  process 
aad  the  various  changes  in  the  Law  of 
Debtor  and  Creditor  wkhin  the  last  19  or 
12  years,  thus  end  in  a  loud  outcry  in  the 
dty  of  London  against  acts  of  parliament 
wmch  seem  to  have  been  passed  for  the  ex- 

Sress  relief  of  fVaudulent  debtors.  Attempts 
ave  indeed  been  made  veiy  recently  to  re- 
trace the  erroneous  steps  in  the  important 
branches  (tf  the  Law  of  Baokruptey  and  In- 
iolTency,  for  the  purpose,  on  the  one  hand, 
of  protecting  the  honest  and  unfortunate 
debtor  from  ruinous  expenses  and  harsh  op- 
pression ;  and  on  the  otner,  affording  prompt 
and  efficient  means  of  coercion  against  the 
reckless  and  fraudulent  speculator.  But 
these  efibrts  have  been  hitherto  unavaiHag. 

An  active  and  influential  society  has  how- 
ever been  formed  amongst  the  commercial 
classes  for  the  purpose  of  effecting  an 
amendment  of  mat  ''crude  legislation'' 
which  has  thrown  so  much  discredit  on 
law  reform.  A  public  meeting  was  held  on 
the  22nd  instant  at  the  London  Tavern,  Mr. 
Hasterman,  M.  P.,  in  the  chair,  at  which 
many  eminent  merchants  and  traders  at- 
tended. 

The  report  of  the  committee  was  read 
by  Mr.  Curtu,  the  solicitor,  who  is  Ho- 
norary Secretary  of  the  socie^*  Im- 
portant letters  were  read  from  Mr.  Com' 
nodssioner  Fane,  and  firom  the  Chambers  of 
Commerce  of  Manchester,  Hull,  Bristol, 
Norwich,  and  Greenock.  Mr.  Forster,  M.  P., 
Mr.  Amory,  (the  solicitor),  Mr.  Mitchell, 
M.  P.,  Mr.  Alderman  Sidney,  Baron  Roths^ 
child,  M.  P.,  Mr.  Manning,  Mr.  Hawea, 
Mr.  Travers,  and  other  gentlemen  of  emi- 
nence, addressed  the  meeting  in  support  of 
various  resolutions  for  carrying  out  the  ob- 
jects of  the  society. 

The  following  &  the  report  of  tlie  com- 
mittee:— 


■pnecTiiM  jjv  KHMmouMKw  pmrntn  lavs 

BBLATIVB  TO  BAWKEVPTCT  JUMP  IMML- 
V«NCY. 

*'  Your  coBmiittee  have  to  submit  to  their 
subacribers  and  the  commercial  public,  du 
fourth  report  of  their  proceedings  to  obtain  a 
reform  of  the  laws  relating  to  insolvency.  Thev 
have  availed  themselves  of  the  early  meetbf^m 
parliament  to  edi  a  pubUe  meeting  to  coMider 
this  knportant  eubtect,  at  a  period  wlien  ito 
neveanlile  ^nd  trading  classes  an  so  srvirBlf 
suffinring  firom  the  depressed  state  of  ciediC; 
believiBg  it  to  be  an  appropriate  time  for  pteeB. 
ing  upon  the  attention  of  the  lef^islature  and^ 
government  the  necessity  of  efficient  measures 
for  promotin<if  and  securing  the  interests  of 
commerce,  by  the  removal  of  those  facifides 
which  the  law  now  affords  to  dishonest  and  im- 
provident debtors  to  mjure  and  frequently  to 
ruin  their  un£brtiiiiate  creditors. 

"  A  brief  outline  of  the  progress  l^t  has 
been  made  in  this  branch  of  legislation  since 
the  first  appointment  of  your  committee  in 
1842,  maybe  nsefiil.  At  that  time  a  bill  for 
the  amendment  of  the  Law  of  Bankruptcy  had 
been  introduced  into  the  House  of  Lords  hy 
the  Lord  Chancellor  Lyndhorst.  Its  principd 
object  was  the  estabhshment  of  distriet  ceorts 
of  bankruptcy  throughout  die  country,  wAi 
their  separate  commissioners  and  official  asng* 
nees,  similar  to  that  which  had  been  previofosly 
existing  in  London ;  but  it  also  contained  theim- 
portant  provision  for  taking  from  ti^e  creditors^ 
and  vestmg  in  the  commissioner,  tiie  power  of 
granting  or  refusing  the  bankmpt^s  certificate. 
The  numerous  interests  in  the  country  likely 
to  be  affscted  bvthe  alterations  proposed  by 
this  bill  induced  a  powerful  opposition  to  'it, 
which  your  committee  were  successfal  in  orer- 
coming ;  and  also,  though  but  partially  onlyi 
in  introducing  pro^nsions  for  the  fraudulent 
debtor,  and  for  better  securing  the  interests  of 
creditors,  which  had  so  materially  suffered  by 
the  then  recent  act  by  which  arrest  upon  mesne 
process  was  abolished. 

"  The  general  indignation  which  followed  the 
reckless  legislation  of  the  7  &  8  Vict,  koovn 
as  Lord  Brougham's  Act,  by  which  imprison- 
ment of  non-paying  debtors  owing  sums  tmder 
20/.  was  entirely  done  away  with,  caused  the 
re-appointment  of  your  committee,  for  the  pur- 
pose, not  only  of  getting  rid  of  ^is  direct  en- 
conragement  and  reward  of  fraud,  and  other 
vice,  but  also  for  carrying  into  effect  the 
strongly  expressed  demand  of  the  comnierciil 
classes  for  nnrther  improvement  in  these  laws. 

**  With  this  object,  your  committee  inttD- 
duced  in  the  House  of  Commons,  in  the  session 
of  1845,  and  again  in  1846,  a  bill  calculated  to 
carry  their  views  partially  into  effect;  bnt  die 
general  want  of  knowlodge  on  this  subject  tfe- 
vented  their  aUwiwig  any  farther  result  tnan 
the  aheralien  of  the  Small  Delits  Act,  to  which 
they  added  a  provision  of  the  highest  tmpeit- 
ance,  viz.,  the  power  to  imprison  for  dckCs 
under  20/.  which  had  been  contracted  in  fraud, 
wilful  extravagance,  or  improvidence,  such  im- 


ratkg  M.».  reWaae  of  thft  4«bt. 

'*  Your  oomnuttoB  can  lurdly  «aiggenite  the 
yaloe  of  the  principle  thus  admitted  and  legal- 
ised TIiCTomaaerittlietiiniiiigimiit  inthe 
progress  of  legislatioii ;  mm  are  to  be  punished, 
not  hecaaae  thef  are  in  dabt,  or  because  they 
oiaoQt  ^,  bat  becaaae  they  have  been  ffuilty 
of  acta,  mlful  and  iniichieTOU8»  by  which  the 
SKurity  of  commarcial  property  ie  endangered, 
laH^  or  annihilated^  and  aociety  at  larigje  har- 
awad  and  baffled  in  the  needfinl  tEanaactionB  of 
cflameroo.  Thia  great  pxinciple  thua  eafta- 
blkiifidL  and  further  acknmrledged  by  the 
Gooaty  Coarto  Act,  it  ia  the  olyect  of  yoor  com* 
suttee  to  wtend  (by  n^nlationa  of  wholesome 
fltaageocar]  to  the  whole  law  of  debtor  and  cre- 
£tQC,  and  to  apply,  with  acnq>ulous  regard  to 
ju^oe,  to  aU  insolventa  who  may  wilfully  be- 
oooifi  80 ;  and  it  ia  their  full  belief  that  if  such 
pamtions  were  extended,  a  ranid  and  decided 
iapHMwosnt  in  the  habits  and  opinions  of  tbe 
laneantile class  would  result;  and  that  those 
periods  of  commercial  rum  which  destroy  the 
OBoy  innocent  with  the  few  guilty  would  prove 
losfte^nent  and  severe,  amC  in  the  end,  cease 


Caaaty  Courte  Act,  by  which  the 
SmiU  Debts  Act  of  1845  has  been  carried  into 
eftcty  is  a  further  advance  in  the  right  direction. 
Bdief  to  honest  men  claiming  their  own  has 
oeen  rendered  easier,  and  as  tune  and  ezperi- 
aoe  shall  land  their  aid  in  working  will  doubt- 
IsN  become  more  and  more  efficient,  and  its 
cliifif  defect — the  cost  of  procedure — be  re- 
duced. Justice  under  an  elficient  administra- 
tbn  of  the  law  of  debtor  and  creditor,  must 
net  only  be  qpiciii  and  ready»  but  it  must  be 
cheap,  or  there  wiU  he  a  denial  of  justice  to  the 
oHiibtude. 

"The  recommendation  contained  in  the  re- 
port of  your  committee  of  the  l6th  of  February, 
iS4^  for  the  removal  of  insolvency  cases  ff  om 
the  Court  of  Bankruptcv,  has  been  effected  by 
an  act  of  last  session,  Dy  which  the  Insolvent 
Debtors  Court  has  now  jurisdiction  over  all 
applications  within  the  London  district,  whilst 
those  from  other  parts  are  assigned  to  the  jud  j^es 
of  the  New  County  Courts.  This  has  but  very 
recently  come  into  operation. 

"  Since  the  meeting  of  the  subscribers  in 
February  last,  your  committee  have  lost  no  op- 
portunity of  enforcing  on  members  of  parlia- 
ment and  on  the  public  the  declaration  of 
grievances  then  made.  They  have  presented 
petitions  to  both  houses  of  parliament,  have 
advertised,  printed,  and  extensively  circulated 
essays  and  tracts  tending  to  develop  truth,  and 
to  instruct  the  public  mind,  and  to  urge  the 
demand  for  an  efficient  amendment  of  these 
laws ;  and  your  committee  have  much  pleasiu*e 
ia  acknowledffing  the  valuable  assistance  they 
have  received  from  Mr,  Commissioner  Fane, 
whose  efforts  have  been  unceasing  in  the  pro- 
mulgation of  correct  principfes  on  this  subject. 
''The  only  attempt  made  by  the  government 
to  improve  these  laws  during  the  last  session 
was  tKe  introduction  by  the  Lord  Chancellor 


»£  a  yil  lo  cotwolidrtq  Hutmalmg  acta  wlitiif 
to  bankruptcjr,  todialisb  the  Court  of  Review, 
tcam£errittg  ita  jmisdictioa  4o  the  Ceust  o£ 
Chancery,  and  to  rtdsee  the  Bumber  at  com* 
miasiiHiera  of  the  oooit.  Some  of  tlw  pt»n^ 
sioni  of  the  bill  of  your  oomnittee  ware  mbw- 
dueed,  bat  oChors,  wMch  they  eonsadered  ollhn 
greatest  importaaoe,  were  omitted.  With  tkm 
above  exceptions,  the  piopMad  meaanre  waa 
little  more  than  a  consolidation  and  M^enaeW 
ment  of  the  preient  laws.  The  mere  coosc^ 
dafiion,  however,  woi^  be  a  measure  of  grtal 
value,  akhoQi^  alone  quite  inadequate  to  the 
waota  of  the  oommareial  ciaaees. 

'<  Greatly  diasalkftBd  walh  t^  state  ef  the 
qoaatioi^  your  eonmuttea  made  the  strongest 
r^ureaentaitions  to  the  governaaent,  and,  after 
much  delay,  obtained  an  interview,  not  with 
the  Lord  ChanoelU>r,  but  with  Mr.  Vizard  and 
Mr.  Ayrton,  his  secretary  and  legistrai:,  the 
result  of  which  was  most  unaatisfactofy,  your 
commitlee  hetag  unable  to  coovinoe  those 
gentlemen  of  the  troth  and  iiBMedbite  practkal 
neeeesity  ef  adopting  the  principles  of  legiala- 
tioQ  so  oftsft  inaiated  oa  by  the  conoMKial 
daaaea.  Under  these  dceaaataaces,  yenrcoea- 
mittee  was  obliged  to  seek  othsr  aaaietance,  asod 
they  hagre  the  pleasure  to  r^ort  that  Lord 
Ashburton,  whose  experience  uid  knowledge 
render  him  so  eminently  ^  to  judge  of  the 
principles  advocated  by  yenr  eonunittoo,  ea^ 
pvesas4  hie  keaity  coacttnenoe  therein,  and 
pvoBuaed  to  ran^  them  ia  the  House  of 
Lirds;  and  ths  Uoa.Jidw«rd  P.  Bouvera^ 
who  had  with  great  aeal  and  quick  appreheiw 
sion  kindly  undertaken  the  charge  of  the  com- 
mittee's bill,  agreed  to  bring  it  before  the 
Houae  of  Commons,  and  to  urge  on  the  go- 
vernment the  necessity  of  its  adoption.  Tnle 
he  was  tmfortonatdy  psevented  by  iiiness  ton 
doing  untU  the  cloee  of  the  eeasion. 

"  No  further  steps  were  taken  lamt  seasioQ  by 
the  government  with  te  Lonl  Chancellor'e 
bill ;  but  Lord  firoughaoa  succeeded  in  carry* 
ing  a  short  but  a  questionable  act  for  the  abo- 
lition of  the  Court  of  Review,  transferring  ite 
jurisdiction  to  the  Court  of  Chancery,  and  alto 
for  the  removal  of  tlie  insolvency  cases  from 
the  Court  of  Bankruptcy. 

"  In  thus  recording  the  amendments  wfakh 
have  been  made  during  the  last  five  years  ift 
the  Law  of  Debtor  aim  Creditor,  your  com- 
mittee express  their  regret  that,  notwithstand- 
ing their  vigilance  and  labour,  so  little  has 
really  been  done.  But  it  is  their  opinion  that 
if  a  vigorous  effort  be  made  during  the  coming 
session,  more  may  be  accomplished  than  duriag 
the  whole  past  period.  Great  subjects  of  con- 
troversy are  settled ;  there  is  time  for  practical 
measures ;  the  goveraoMnt  seems  honestly  ia- 
cUned  to  legislate^  eld  errors  have  been  ex- 
ploded, and  true  principles  have  been  seized 
bv  the  public  mind,  which  will  not  be  easily 
anandoned  to  the  most  subtle  oratory.  The 
gigantic  losses  by  insolvency,  and  by  the  de- 
preciation in  value  of  commodities,  the  result 
of  an  almost  universal  disorganization  of  com- 
mercial society;  the  state  of  distrust  and  al'^ 
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tkttt  'psnmlbs  the  mtion)  no  nwii  daring  to 
trust  his  neighboui^all  combine  to  render  this 
a  time  most  farowraUe  for  bankruptcy  reform. 
In  confirmation  of  these  views,  your  committee 
are  pleased  to  announce  that  the  first  advertise- 
ment for  this  meeting  was  followed  by  a  com* 
munication  to  them  from  Mr.  Visard,  that  the 
subject  was  under  the  Lord  Chancellor's  con* 
mderation,  and  that  his  lordship  desired  to  re- 
cdve  information  from  the  traders  of  the 
country,  which  your  committee  cannot  but 
think  tne  vacillating  course  of  legislation  during 
the  last  few  years  proves  to  be  necessary. 

"  Your  committee  beg  to  express  their  thanks 
for  the  attention  paid  to  their  representations 
by  Lord  Ashburton,  and  for  his  kind  promise 
of  support  in  the  House  of  Lords ;  and  also  to 
the  Hon,  £.  P.  Bouverie,  M.  P.,  for  the  readi 
ness  with  which  he  entered*  into  their  views, 
and  for  the  assistance  he  has  afiforded  them. 

"Your  committee  submit  the  treasurer's 
etttteuent  of  the  receint  and  expenditure  of  the 
limda  since  the  last  dbeting  in  February. 

"  Your  committee,  in  conclusion,  roost 
strongly  urge  the  neceesitv  of  one  resolute  effort 
being  made  to  accompUsn  the  desired  objects. 
For  this  much  assistance  is  reauired,  demand* 
ing  a  Uberal  expenditure  ;  the  aaily  and  weekly 
press,  idready  well-disposed  to  discuss  the  sub- 
ject, must  be  supplied  with  msierials ;  and  the 
merchants  of  the  various  provincial  towns  must 
be  urged  to  strengthen  the  central  committee 
by  public  meetings  and  by  a]>proving  resolu- 
tions. Every  parliamentary  district  must  en- 
force on  its  representatives  that  it  will  no  longer 
be  trifled  with  by  any  ministry  or  political  party. 
On  this  subject,  which,  irrespective  of  allpoUti- 
eal  differences,  affects  so  nearly  the  welfare  of  the 
whole  middle  class,  and  which  destroys  or  per- 
verts a  sum  of  hard*eamed  treasure  quite  equal 
to  the  whole  of  the  national  revenue,  and  nearly 
double  that  of  the  interest  of  the  national  debt, 
every  public  man  should  instruct  himself;  and 
every  merchant,  and  every  shopkeeper  and  re- 
tailer, should  insist  on  their  representatives  ad- 
vocating a  code  of  laws  which,  while  it  will 
effisctually  shield  from  undeserved  suffering 
every  unfortunate  man,  will  give  the  utmost  se- 
curity to  commercial  property,  now  exposed  to 
the  greatest  risk  by  a  confused  and  demoraliz- 
ing body  of  laws — laws  which  a  body  of  mer- 
chants and  traders,  on  the  occasion  of  our  last 
meeting,  declared  to  be  'adisgrace  to  ourageand 
ooontry— as  permitting  under  their  shelter  de- 
ceit, reckless  trading,  extravagance,  dishonesty, 
and  every  species  of  fraud  to  be  practised  with 
impunity,  and  as  steadily  undermining  the 
commercial  morality  of  the  country ;'  an  opi- 
nion which  the  events  of  the  last  few  months 
have  proved  to  be  well-founded. 

"  By  order  of  the  Committee, 

*'  John  Curtis,  Hon,  Sec, 

••JPfoe.  22, 1847." 


TOWNS  iMP&OVEMSNT  CLAUSSSAQT. 

10  &  11  Vict.  c.  34. 

[Concluded  from  p.  56,  as(e.} 

VenUlaium* 

1 10.  Before  beginning  to  build  any  buildiiig 
intended  to  be  used  as  a  church,  chapel)  or 
school,  or  a  place  of  public  amusement  or  en- 
tertainment, or  for  holding  large  numbers  of 
people  for  any  purpose  whatsoever,  within  the 
limits  of  the  special  act,  the  person  intending  to 
build  the  same  shall  give  14  days  notice  in 
writing  to  the  commissioners,  and  shall  accom- 
pany such  notice  with  a  plan  and  description  of 
the  manner  proposed  for  its  construction,  with 
respect  to  the  means  of  supplying  fresh  air  to 
such  building;  and  no  person  shall  begin  to 
build  such  building  until  the  manner  proposed 
for  its  construction,  with  respect  to  the  meioi 
for  supplying  fresh  air,  have  Deen  approved  of 
by  the  commissioners ;  and  in  default  of  send- 
ing  such  notice,  or  if  any  such  buUding  be 
erected  without  such  approval,  the  commission- 
ers may  cause  such  building,  or  such  part  of  it 
as  they  consider  necessary,  to  be  pulled  down 
or  altered  at  the  expense  of  the  owner,  and  any 
expense  incurred  by  the  commissioners  m  so 
doing  may  be  recovered  as  herein-before  pro- 
vided with  respect  to  ruinous  or  dangerous 
buildings  taken  down  or  repaired  by  the  com- 
missioners. 

111.  If  commissioners  fail  to  signify thdr 
approval  of  plan  within  14  days,  paity  naay  pro- 

,  ceed  to  build. 

I     112.  Persons  may  appeal  agunst  detenninft* 

I  tion  of  commissioners. 

1 J  3.  Cellars  in  courts  not  to  be  occupied  as 
dwellings  after  letting  prohibited* 

114.  No  cellars  under  the  hei(^tof  seven 
:  feet  from  the  floor  to  the  ceiling  to  be  let  ss 
I  dwellings. 

j      115.  Penalty  on  letting  such  cellars  as  dwdl- 
!  ing  places. 

Lodging  Houses. 
116.  It  shall  not  be  lawful  to  keep  or  use  as 
a  pulilic  lodging  house  within  the  limits  of  the 
special  act,  any  house,  not  being  a  licensed 
victualling  house,  which  shall  be  rated  to  the 
[  relief  of  the  poor  on  a  less  sum  than  10/.,  nor 
in  any  case  unless  such  house  shall  have  been 
registered  as  a  lodging  house  in  a  book  to  be 
kept  by  the  commissioners  for  that  pu 


and  every  house  shall  be  deemed  a  public  lodg- 
ing house  within  the  meaning  of  this  act  m 
which  persons  are  harboured  or  lodged  for  hire 
for  a  single  ni^ht,  or  less  than  a  week  at  one 
time,  or  any  part  of  which  is  let  for  any  term 
less  than  a  week. 

117.  Commissioners  to  keep  a  register  of 
lodging-house  keepers,  and  make  rules  for  pro- 
moting cleanliness  and  ventilation. 

118.  Penalty  on  lodging-housie  keepers,  not 
complying  witn  the  provisions  of  the  act. 

lAghHng. 

119.  Commissioners  may  contract  for  light- 
ing the  streets. 


'    Thtmt 

•  ''  I^/  f6r  taieMamtkg  price  to  be  paid  fbr 
gas  in  case  of  dispute. 

Water. 
121.  Power  to  commissioners  to  construct 
pablic  cisterns  and  pumps  for  supply  of  water 
U»b«lhs  and  wash-houses.  Commissioners  not 
to  oonstruct  such  new  works  without  approval. 
0  &  10  Vict.  c.  106. 

123.  Commissioners  majr  contract  for  supply 
of  water. 

133.  For  ascertaining  price  to  be  paid  for 
water  in  case  of  dispute. 

124.  Commissioners  to  cause  fire-plugs,  &c. 
lo  be  provided  and  maintained. 

SkntghteT'Houses. 

125.  Commissioners  may  license  slaughter- 
houses, &c. 

126.  No  new  slaughter-houses  in  future  to 
be  erected  without  a  license. 

J  27.  Existing  slaughter-houses,  &c.,  to  be 
registo^d. 

128.  Commissioners  may  malce  bye-laws  for 
regulation  of  slaughter-houses,  &c. 

129.  Justice  may  suspend  license  of  slaugh- 
ter-houses, &c.  in  addition  to  penalty  imposed. 

1^.  Fenaltv  for  slaughtering  cattle  auring 
suspension  of  license,  8ic, 

131.  Officers  may  enter  and  inspect  slaughter- 
houses^ &c. 

Special  Order, 

132.  Where  by  this  or  the  special  act  the 
eomwissionerB  are  empowered  to  do  anvthing 
l^  special  order  only,  it  shall  not  be  lawful  for 
tiusBto  cb  subh  things  unless  the  resolution  to 
do  the  same  have  been  agreed  to  by  the  com- 
AismoneDS  in  some  meeting  whereof  special 
notice  has  been  given,  and  has  been  confiimed 
in  asubsetpient  meeting  held  not  sooner  than 
ioxtr  weeks  after  the  preceding  meeting,  and 
which  subsequent  meeting  has  been  advertised 
ooee  ait  least  in  each  of  the  weeks  intervening 
between  the  two  meetings  in  some  newspaper 
circulating  within  the  limits  of  the  special  act, 
and  of  which  special  notice  in  writing  has  been 
given  to  each  of  the  commissioners. 

133.  Final  resolution  not  to  be  carried  into 
effect  for  one  month,  nor  then  if  a  majority  of 
the  rate-payers  remonstrate  against  the  same. 

134.  Commissioners  may  purchase  slaughter- 
honsesji  &c. 

135.  And  places  for  public  recreation. 
1^6.  And  public  bathing  places  and  drying 

grounds^ 

137.  That  the  number  of  baths  for  the  use 
of  the  working  classes  in  anv  building  provided 
by  ihe  commissioners  shall  not  be  less  than 
twice  the  number  of  the  other  baths  of  any 
hi^hiT  class. 

138.  The  commissioners  may  from  time  to 
time  make  such  reasonable  charges  for  the  use 
of  such  baths,  bathing  places,  wash-houses, 
and  drying  grounds  as  they  think  fit,  but  as 
regards  the  working  classes,  not  exceeding  the 
charges,  if  any,  mentioned  in  the  special  act, 
imlesa  for  the  use  of  any  washing  tub  or  trough 
for  more  than  two  hours  in  any  one  day»  in 
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Whieh  case  any  chffg6  may  be  made  wfaohllM 
commissioaers  deem  reaaonable. 

139.  Recovery  of  chnrges  for  the  nas  of 
baths,  &c. 

140.  Publication  of  bye-kwa  in  regard  to 
baths,  &c. 

141.  Sale  of  baths.  See,,  on  disoontinning 
them. 

142.  Application  to  be  made  to  parliamsntif 
additioi^al  powers  necessary. 

Clocks, 

143.  Power  to  commissioners  to  provide 
public  clocks. 

Execution  of  Works  by  Commissioners* 

144.  Commissioners  empowered  to  enter 
upon  lands  for  the  purposes  of  this  act. 

145.  Penalty  on  persons  obstructing  com- 
missioners in  their  duty. 

Execution  of  Works  by  Owners. 

146.  Where  under  this  or  the  special  act  any 
notice  is  required  to  be  given  to  the  owner  or 
occupier  of  any  building  or  land,  such  notice 
addressed  to  the  owner  or  occupier  thereof,  as 
the  cas^  may  reqwre,  may  be  served  on  the 
occupier  of  suchhuilding  or  land,  or  left  widi 
some  inmate  of  his  abode,  or,  if  there  be  no 
oocopier,  nav  be  pat  op  on  some  conspicaoue 
nart  of  such  Duildmg  or  land;  and  it  snail  not 
he  necessary  in  any  such  notice  to  name  the 
occi^Mer  or  the  owner  of  snoh  building  or  land : 
Provided  always^  that  when  the  owner  of  any 
such  building  or  land,  and  his  residence^  'are 
known  to  the  commissioners,  it  shall  be  the 
duty  of  the  oommissioBers,  if  such  owner  be 
residing  within  the  limits  of  the  special  act«  to 
cause  every  notice  required  to  be  given  to  the 
owner  to  be  served  on  such  owner,  or  left  widi 
some  inmate  of  his  abode ;  and  if  such  ovasr 
be  not  resident  within  the  limits  of  the  spec^ 
act,  they  shall  send  every  such  notice  by  the 
post,  addressed  to  the  residence  of  such  owner* 

147.  Commissioners,  in  default  of  owner  or 
occupier,  may  execute  works  and  recover  ex- 
penses. 

148.  Occupier,  in  default  of  owner,  sMy 
execute  works  and  deduct  expenses  fipom  his 
rent. 

140.  If  the  owner  of  any  buildings  or  lands 
made  liable  by  this  or  the  special  act  for  the 
repayment  to  the  commissioners  of  any  ex- 
penses incurred  by  them  do  not,  as  soon  as  the 
same  become  due  and  payable  from  him,  rqwy 
all  such  expenses  to  the  commissioners,  tfaie 
comniissioners  may  recover  the  same  from  such 
owner  in  the  same  manner  as  damages,  or  in 
an  action  of  debt  in  any  of  the  superior  courts, 
or  in  any  other  court  having  jurisdiction. 

150.  Power  to  levy  charges  on  occupier,  who 
may  deduct  the  same  from  his  rent. 

151.  Occupier  not  to  be  liable  for  more  than 
the  amount  of  rent  due. 

152.  Commissioners  may  sllow  time  for  re- 
payment by  owners  of  improvement  expenses. 

153.  If  the  occupier  of  any  bmlcungs  or 
lands  witiun  the  limits  of  the  special  act  pre- 
vent the  owner  thereof  from  carrying  mto 
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of  the  proyisiom  «f  tfaw  or  iIm  tpeenl  aiet,  or 
«f  tliy  actidoorpoHlBd thaiewithv  aAir  -notice 
of  his  intention  so  to  do  has  been  gives  by  iStue 
owner  to  such  ooenpier,  sn^  jaetiot,  upon  pfoof 
hereof,  may  make  an  order  in  writing  veqnir- 
iB|^  soch  occupier  to  pecmitthe  owner  to  exe- 
cute all  such  works  with  respect  to  such  build- 
ings or  lottds  as  may  be  uecesuaiy  for  carrying 
into  effect  the  provimnoof  thu  md  the  special 
act,  or  of  any  act  inoorporated  therewith ;  and 
if  a&er  the  expiration  of  ten  days  from  the  date 
of  such  order  such  occupier  continue  to  refuse 
to  permit  such  owner  to  execute  such  works, 
such  occupier  shall  for  erery  day  durinir  which 
li0  so  Qontinues  to  refuse  be  liable  to  a  penalty 
not,  excsediag  5i,;  and  efvery  such  owner 
dnxng  the  continuance  of  such  refusal  shall  be 
discharged  from  any  penalties  to  which  he 
might  otherwise  have  become  liable  by  reason 
of  his  default  in  executing  such  works. 

154.  Nothing  herein  or  in  the  special  act 
ooBtained  shall  extend  to  aroid  any  agreement 
in  writing  entered  into  before  the  passing  of  the 
opeeid  act  for  erectingor  altering  any  l^lding, 
Imt  tftie  same  shall  be  performed  with  such  al- 
Iferattions  as  may  be  rendered  necessary  by  this 
0r  the  special  act,  and  as  if  such  alterations  had 
fioen  stipulated  for  in  such  agreement;  and  the 
^fference  between  the  cost  of  the  work  accord- 
ing to  the  agreement  and  the  cost  of  snefa  work 
ftff  e«ecnted  according  to  the  provisions  of  this 
md  the  special  act  shdl  be  ascertained  by  the 
ptrties  to  the  respective  agreements,  and  paid 
nr  or  deducted  as  the  case  may  require ;  and 
S  the  said  parties  do  not  agree  upon  the 
nnount  of  such  difierence,  the  same  shidl,  on 
Are  request  of  either  party,  (no^ce  being  giren 
to  the  other,)  be  decided  by  the  surveyor  to 
liie  commissioners,  and  for  his  trouble  in  mak- 
ing such  decisions  each  of  the  said  parties  shall 
pay  to  the  said  surveyor  such  sum  not  exceed- 
mg  1/.,  and  to  be  disposed  of  for  such  purposes 
of  tike  special  act,  as  the  commissioners  shall 
mi^ct. 

156.  Nothing  herein  or  in  the  spedal  act 
oontained  shall  affect  any  lease  or  agreement 
Ibr  a-  lease  whereby  any  person  may  be  bound 
to  erect  buildings  upon  any  building  ground 
whMn  the  limits  of  the  special  act,  but  the 
Inuldings  mentioned  m  such  lease  or  agreement 
riiall  be  budt  according  to  the  conditions  which 
may  be  rendered  necessary  by  this  or  the 

r!ial  act,  in  the  same  mamier  as  if  this  and 
special  act  had  been  passed  and  in  opera- 
Ikm  at  the  time  of  making  such  lease  or  agree- 
ment, and  the  same  had  been  made  subject 
thereto,  and  that  without  either  party  bang 
entitled  to  any  compensation. 

Rates. 

156.  "Where  by  this  or  the  special  act  the 
occupiers  of  any  lands  or  buildings  are  made 
li^le  to  the  payment  of  any  expenses  which 
an  directed  to  be  recoverable  as  private  im- 
provement, expenses,  the  commissioners  may 
diai|[e  the  occupiers  of  such  lands  and  bmld- 
ings  respectively  with  special  rates,  over  and 


aborr  anf  o4lle9'ritet«»wbkli  siK%\ 
may  be  liable  under  this  aad  the  speeM  i 
after  the  yearlv  rate  of  61.  lOt.  in  the  lOOi.  on 
the  cost  of  such  private  improvements  respect* 
ively*,  such  spedd  rates  to  be  made  payable 
dunng  30  years  next  after  auch  expenses  W 
been  mcurred. 

157.  Where  new  sewers  are  made  commii- 
sioners  may  make  special  sewer-rates. 

158.  Commissioners  to  make  a  general  sewor- 
rate  distinct  from  other  rates. 

159.  Commissioners  may  borrow  money  bj 
mortgage  of  sewer-rates. 

160.  Sewer-rate  to  be  of  such  amount  as  to 
pay  off  monies  borrowed  thereon  in  30  years. 

161.  Where  by  tbis  or  the  special  act  the 
commijBsioners  are  authorized  to  order  that  any 
rate  shall  be  levied  by  assessments  to  be  mads 
for  separate  and  disli&ct  districts,  the  cottnis- 
sioners  from  time  to  time  may  order  assets* 
meats  to  be  made  in  reelect  of  the  rates  au- 
thorized to  be  so  levied  upon  separate  and  dis- 
tinct districts,  and  in  such  case  ^  comnds- 
sioners  shall  cause  their  surveyor  to  describe 
and  define  in  the  plan  of  the  town  or  district 
within  tdie  limits  of  the  special  aet  every  sock 
separate  and  distinct  district  for  the  purpoees  of 
rating  as  aforesaid  and  so  from  tine  to  time  u 
separate  occasion  shall  require. 

162.  Rates  to  be  levied  on  separate  and  dia- 
tinct  districts. 

163.  In  all  cases  when  the  conunissionere 
have  paid  or  become  liable  to  tfi©  payment  of 
any  expenses  in  constructing  or  laying  any 
drain  or  pipe  from  any  house  or  biiJ!dmg,orin 
providing  any  privy,  ashpit,  or  cesooool  for  the 
use  of  the  occupiers  thereof,  and  when  neither 
the  owner  nor  occupier  of  such  house  or  bnfld- 
ing  is  willing  to  defray  the  said  expenses  fortb^ 
with,  the  commissioners  shall  la^  drainage- 
rates  on  the  occupiers  of  such  houses  nid 
buildings  respectively,  to  be  continued  for  sii 
successive  years  and  no  longer;  and  the  ram 
to  be  annually  levied  by  every  such  drainaf^ 
rate  shall  be  one-fifth  part  of  the  whole  expen> 
8C8  incurred  in  constructing,  laying,  or  pi^ 
viding  such  drain,  privy,  ashpit,  or  cesspool  as 
aforesud,  and  shall  be  applied  in  satisfaetion 
thereof;  and  the  amount  of  any  such  drainag^^ 
rate  may  be  added  to  amy  other  rate  levied  fiom 
the  occupiers  of  audi  houses  and  buildings, 
and  recovered  therewith  by  the  like  ways  and 
means. 

164.  Every  occupier  of  any  sucii  house  or 
building  at  a  rent  not  less  than  the  nek  rent 
who  has  paid  any  such  dndnage-rate  ahafi  be 
entitled  to  deduct  three-fourths  of  the  rate  as 
paid  by  him  from  the  rent  payable  by  him  ta 
his  landlord :  every  occupier  at  a  rent  fees  than 
the  rack  rent  who  has  pud  any  such  dniinaf»- 
rate  shall  be  entitled  to  deduct  from  the  rent 
payable  by  him  to  his  landlord  such  mroportioa 
of  three-fourths  of  the  rate  so  paid  by  mn,  w 
the  rate  payable  by  him  bears  to  tiio  nek  rent 

16ft.  Landlord*  being  also  tenants,  may  ^S" 
duct  proportion  of  dndnage-rate  frofa  ^Sbtk 
rent. 

166.   Without  l&e  written  conseot  of  tiM 


wmmmm^  aUl  nst  be  tm^nwrred  to  ^zpond 
Avi^c^e  tava  oC  six  ^accBaNve  f  ciurs  aore  in 
tevkiltthiiii  Q»e  yeftr'ft  nek  nai  tbenof  in 
nanhm  twiji,  ni  Injiiyt  nmr  orh  pipi  nr  draia, 
if  in  piofadiag  any  iuok  i^y»  ctttpooL  or 

147«  Rrtwt  lo  be  lei^ed  4HI  peraona  bolding^ 
ni^g,  or  ^ccufvijig  bonaes^  &c.  Proportion 
tabapaidby  boUanof  lAada»niiraerygio«nda« 
Ik* 

1(6^  Fpaivided  also,  tbat  no  peraoA  shall  be 
rated  to  any  rate  made  ia  punuaace  of  this  or 
Iheapecaal  m%  ia  saapect  •£  titbea,  or  of  any 
dnaefa,  cbapel»  mae tMig»honae»  or  other  builds 
■f  ezdnaively  uoad  ior  pablic  worahip,  or  any 
baUuui^  eaduaively  uaad  for  the  purpoaea  oif 
IHtoitoua  edacaftioa  of  the  poor  or  of  public 
daily,  ov  a»j  bailding  or  land  belonging  to 

hSk  Baaaa  may  be  proapecture  or  ratroapec- 

ll^Qk  Coaiiniaaioaara  to  eaaae  eatimatea  to  be 
prepared  before  making  a  rate. 

Ui.  Na«ia0ofiatetobegiveB. 

172.  Fonn  of  rate. 

17^  Batea  4o  be  open  to  iaapaction  of  rat»- 
fafaiB,  vfaa  aaay  take  eopiaa,  &c. 

174.  Ratea  may  be  aaasaded. 

IH'  Valaa  of  pwperty  to  be  aaoectuned  ac- 
oordiag  ta  po«r-«ate. 

176.  if  poflr^iateauuniair^riterkM^avakia- 
lnitebaBBa^fte.    4&7W.4,c.96. 

177>  Pencil  appoiatad  a  valuer  to  make  a 


178.  Paaa  lata  to  be  open  la  inapeetam  by 

l7iL  Ownar  oC  prape^ty  vaoccopied  to  be 
aaaaMad  ta  Ite  aewaa^ata. 

ISO.  Uaoccofatd  preacuaea  to  be  included  in 
tbaratoa;  and  if  the  paemiaaaara  a£tarwarde 
aacapied,  a  portion  of  rata  to  be  paid. 

161.  Ownera  of  property  not  exceeding  lOl, 
far  aaaam  set  annual  value  to  pay  rates  in- 
HmhI  af  aecupiar. 

16a.  Nol»aeeaaaiy  tonaffletbeoamerwhese 


Ma*  Taannrn  wader  aiialing  leaaea  to  repay 

4ppea^ 

185.  Peraons  aggrieved  may  appeal  to  petty 
•eaibna  on  the  groond  af  iaeaaaaetneaa,  &c., 
ef  valaallon.  Their  deciaion  to  be  final  unleaa 
appealed  from  to  quaiter  aaaaiona. 

1S6.  Partiea  may  appeal  to  tfaa  quarter 
Ka«ona  against  a  rate. 

U7.  Qoarteraeaaioaatefaaaraiqnal, 
deetaion  riMi  be  fnak 

198.  No- order  of  apecial  aeaaiana  to  be 
imsa  pending  apyaai. 

ISO.  On  appeal,  iba 
fatty  aaanona  to  haaa 
nd  qunahiBg  ralea,  and  of  aurarding 
te  afptti  aaainatpooi^flAea* 

190.  Order  of  juatieea  not- to  be  ieiarad  by 


CZaaacf  JaC  W 

Mmnoirj^  qf  RUn^  .     . 

iPl.  Bataa  to  be  xecaaeiad  by  dialnaa. 

ISa.  Faan  af  faamnt  af  diataaaab  Ooni- 
ahihlaa  ta  aaaiat  in  auking  diatrcaa. 

193.  Bal»boaka  to  be  avidenaa. 

19«.  Ronedy  againat  peraena  quitting  heioia 
payment  of  ratea. 

195.  Ratea  to  be  apportioned  on  holder 
quitting. 

1^  Batea  duaframavmarnaybe  nooaared 
flEom  oeciupiflf. 

Id7.  Occapiernottobanquiradtopaymoia 
than  the  amount  <^aant  oaring  by  him. 

196.  Ocoupiar  raftiaiag  to  give  naaM  of 
owner  liable  to  a  penalty, 

199.  Surveyora  of  lughwaya  may  proceed 
for  the  recovery  of  arrears  of  highway-ratea. 

200.  The  commisaiaaera  may  from  time  to 
time  make  auch  bye-lawa  aa  they  think  fit  for 
the  several  purpoaea  for  which  they  are  herein- 
before or  by  the  special  act  empowered  to  make 
bye-lawa,  and  from  time  to  time  repeal,  alter, 
or  amend  any  muk  bye-lawa,  provided  anch 
bye-lawa  be  not  aapugnaaft  to  the  lawe  of  llMt 
part  of  the  United  Kingdom  where  die  aana 
are  to  hare  effiM^  or  the  praviaioaaof  thia  4V 
the  special  act»  and  be  redaoed  into  writui|^ 
aakd  hava  affixed  tfaeaeto  aha  camaaon  aaal  of 
iba  canuaiaaianeraif  they  be  a  body  eorpaiatiw 
or  tba  aignatarea  of  two  af  the  caauaiaaii 
iftbeybenotabodyoorpoaate,  and,  if 
ing  other  peraons  than  tha  officers  or  aervante 
of  tba  cooapany,  be  confirmed  and  puUiahed  m 
herein  provided* 

aOL.  Bye.lawB  may  be  eafoaced  by  impa^ 
aitioa  of  peaid^fciea. 

302.  Bye-lawa  to  be  oaafiraaed. 

203.  No  auch  bye^aws  aball  be<confiraia4 
unless  notice  of  the  intentiaa  ta  a^plp 
for  a  oonfirmatiao  of  the  aaaae  have  beenf^vea 
ia  one  or  more  aawapapara  circalatiag  within 
the  liaaite  of  tfaa  apecial  act  one  month  at  laaat 
before  the  hearing  of  aach  an^Ucatioa;  and 
any  peraan  deaiiing  to  aliQact  toany  euch  bye- 
law,  #a  giving  to  t£a  oanuniaeionera  notiaa  of 
tba  aatuce  of  hie  oMactioa  ten  daae  befota  tba 
hwaing  af  the  app&catioa  far  the  allowaaaa 
thea^,  may,  by  himaelf  or  his  conned*,  at- 
torney, or  agent,  be  heard  thereon,  but  not  aa 
aa  to  allow  naoia  than  ona  ofc^ecdung  pai^  to 
be  heard  on  the  aame  matter  of  objectioa. 

904.  A  eopyafpnapoaed  bye-lawa  to  be  opaa 
toiaapeetion. 

206.  PuUacalian  of  bya4awa. 

206.  Bye4awa  to  be  binding  on  all  partiea^ 

207-  fividence  of  bya-bara. 

208.  Penalty  on  pulling  down  baarda* 

209.  Tender  of  amanda. 

Recovery  of  Damages  and  Penalliet, 

210.  Chaiaea  of  g  &  9  Vict.  c.  20»  aa  to  re- 
oavary  of  damagea  and  penaltiea  incoxporatad 
with  thia  and  apecial  act.  &C. 

2il.  In  Ireland  part  of  penaUiea  to  be  paid 
la  guardiana  of  uoioaa. . 
aA2,  AUthiqgabereia  or  in  the  ctpecial  aotp 


Toumi  JmpnmmaU  OIommu  AeL-^Cosis  t^dcU^tu/or  SmaU  Debits 


or  any  aek  incorporated  Kerewitk,  authoriaed 
or  reauired  to  be  done  by  two  joitices,  may 
aad  uaU  be  done  by  any  onemagutrate  having 
by  law  authority  to  act  alone  for  any  purpose 
with  the  powers  of  two  or  more  justices. 

S13*  Persons  giving  false  evidence  liable  to 
penalties  of  perjury. 

Access  to  Special  Act. 

214.  Copies  of  special  act  to  be  kept  by  com- 
missioners at  their  office,  and  deposited  with 
the  clerks  of  the  peace,  &c.,  and  be  open  to  in- 
apection.    7  W.  4,  &  1  Vict  c.  S3. 

216.  Penalty  on  commissioners  failing  to 
keep  or  deposit  such  copies. 


COSTS   OF  ACTIONS  FOR  SMALL 
DEBTS. 

raOPOSBD    IMP1IOVBMXNT8    OF   8UPBRIOR 
AND  INFERIOR  COURTS. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — I  take  leave  to  trouble  you  with  the 
following  suggestions,  as  to  improving  and 
placing  the  law  relative  to  the  recovery  of  small 
debts,  upon  a  much  more  convenient  and  satis- 
&ctory  footing  than  it  is  at  present. 

I  have  always  cordially  coincided  with  vour 
opinion,  that  no  inferior  courts  ought  to  nave 
been  created  until  the  remedies  afforded  by  the 
superior  tribunals  were  exhausted ;  and  that  the 
best  plan  of  improvement  is  that  which  does 
the  least  violence  to  the  established  order  of 
things.  Had  this  principle  been  adhered  to, 
the  enormous  expense  caused  to  the  country  by 
the  new  courts,  would  have  been  saved.  How- 
ever, as  they  have  now  so  thickly  sprung  up,  I 
seek  not  tio  destroy  them — my  plan  vrm  tend 
rather  to  establish  tnem. 

One  of  the  several  objections  to  the  county 
coorts  is  want  of  an  easy  and  ready  mode  of 
mptal ;  another,  the  trouble  and  loss  of  time 
tney  occasion  to  the  suitors  themselves. 

Now,  my  proposition  is  simplv  this : — 

1st,  Reduce  tne  costs  of  small  actions  in  the 
srnperior  courts  to  the  lowest  possible  pennj; 
(as  I  have  already  several  times  suggested,  nide 
L.  O.  vol.  23,  No.  711,  and  vol.  31,  No.  914, 
Sept.  1849),  and 

2Bdly,  Restore  the  general  jurisdiction  of  the 
snperior  courts  down  to  their  late  limit,  so  that 
persons  who  wish  to  resort  to  a  superior  court, 
(wherein  nearly  90  per  cent,  of  such  actions  are 
usuaHy  settled,  without  a  trial  or  trouble  to  the 
parties),  may  have  the  opdon  of  doing  so, 
which  would  be  far  more  agreeable  to  the  habits 
and  fedBngs,  and  create  more  respect  for  the 
new  courts  in  the  minds  of  the  people  of  this 
free  country,  than  any  compulsory  act  of  par- 
liaanent  can  ever  command. 

I  inclose  copies  of  two  bills  of  costs,  marked 
respectively  Nos.  1  and  2,  wfaidi  I  have  drawn 
oat  as  evidence  or  examples,  of  the  great  r»- 
dtiction  that  may  still  be  made  in  the  costs  of 
small  actions  in  the  superior  courts,  without  at 
iO  disturbing  the  maehiiwry  Hiereef,  (except  [ 


the  rule  to  plead,  which,  doubtless,  may  be  dis- 
pensed with  in  all  cases,)  by  mersly  rednaag 
the  office  fees  on  issuing  the  wnt  and  tM 
several  other  items,  to  Is.  each,  beudes  the  at- 
torney's charges  for  the  proceedings,  (whidi, 
bong  now  all  printed,  are  filled  up  in  a  few 
minutes,)  to  about  one*half;  and  althooffh 
small  as  some  of  such  charges  would  then  oe 
individually,  it  is,  I  believe,  the  only  way  in 
which  the  costs  can  be  sufficientljr  reduced  to 
be  now  tolerated  without  making  serious 
organic  alterations,  which,  under  all  circum- 
stances, are  not  in  any  view  desirable. 

No.  1  shows  that  tne  costs  of  a  judgment  by 
default  in  debt,  in  a  common  case  tor  goods 
sold  and  detivered,  where  aU  the  parties  live 
near  each  other,  may  be  lowered  to  the  small 
sum  of  2l.  lOs.  No.  2  shows  that  by  the  bke 
reductions,  and  under  simiter  drcumstanoM, 
the  costs  of  a  trial  would  beonly  about  4l.  lOi., 
and  other  matters  in  proportion.  vThe  costs  of 
a  writ  (upon  which  a  large  number  of  such 
actions  are  usually  settled)  would  be  about  one 
guinea. 

The  deficiency,  if  any  should  be  thus  cannd 
to  the  County  Courts,  might  be  supplied  by 
directing  the  writs  of  trial,  and  poanbl^r  of  in- 
quiry also,  to  the  judges  thereof,  and  tried  with 
or  without  a  jury,  and  perhaps  writs  of  trial  in 
actions  for  larger  sums  in  simple  cases  might 
be  safely  disposed  of  by  the  same  persons. 

Although  cheap  law  is  nrobably,  like  other 
cheap  articles,  a  commooiCy  of  quMtionable 
value,  still  I  fear  it  is  now  ono  of  the  chief  con- 
ditions upon  which  the  legislative  aanctkm  ott 
be  obtamed  to  the  judges  making  suck  modift* 
cations,  which  are  much  kss  idterative  than 
those  proposed  by  the  two  acts  jntrpdnced -by 
the  present  Attomey-Gener^  and  Mr.  Wacsoa, 
for  a  similar  purpose,  in  May,  1843,  {tidi 
L.  O.  vol.  24,  No.  782,)  one  of  which  acts  con- 
tained, in  my  humble  opinioii,  muxf  excellent 
improvements.  ^^  _  . 

In  conclusion,  I  submit  tint  unifonnity  in 
the  administration  of  the  law  is  of  panmcsml 
importance,  and  this  can  onfy  be  properly  iisr* 
served  in  the  inferior  courts,  by  the  restontion 
of  the  concurrent  jurisdiction  of  the  superior 
tribunals,  and  which  therefore  ought  to  be 
purchased  on  almost  any  reasonable  terms, 
even  at  the  price  of  fixing  a  graduated  scale  of 
costs,  if  that  be  practicable.  Vindxx. 


Bill  op  Costs,  No.  1. 

£ 
Instructions  to  proceed  -  -  -  0 
Writ  of  summons  -  -  -  •  O 
Copy  and  service  -  -  -  -  0 
Searching  for  appeannce  -  -  D 
Affidavit  of  service  of  the  writ  and 

costs  -  -  -  .  -  •  ^ 
Appearance,  and  mud  entering  la.  *-  O 
Instruetwna  for  oedaration  -  -  O 
Diawin|^  same,  fo.  4,  at  6iL  -  .  •  O 
Ingrossmg  -         .        -       -    0 

Notice  copy  and  ssroee  -       -  .    •    (^ 
Particnlaca  *        -  ,0 


d. 

4 

6 
0 

4 

0 

a 

4 
0 
8 
0 
0 
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Brdught  (bnwd 
Drawing  jndgment 
IiffiTOtsing  fo.  8     .        •        • 
•  J  Entering  on  the  roll 
IPaid  for  roll 
Pud  Bi|^g  judgment 
Attending  to  sign  same  and  tax  costa  0 
BUI  and  copj  -  .        -    o 

E&id  the  Master        *  .        .    o 

Term  fee,  &:c.  -  .        .    o 


Bill  op  Costs^  No.  2. 

Hie  wne  as  No.  1,  down  to  the  as- 
terisk (•)  in  BiU  No.  1,  but  which  £ 
willbe  at  least  lU.  less  if  the  de- 
/eadant  appears  to  the  writ  • 

SUfiter 

SmaMBs  to  try  belSora  local  judge  - 

Copy  and  service  -        -        -        - 

Attniding  (consent  or  order  obtained) 

Bttdfor  order        «... 

Copy  and  service  -        -        -        . 

Dnaingiasne       •        .        .        • 

IngRMiiog  £o*  6    - 

Notice  oi  trials  copy,  and  service     • 

^/fiotenng  on  the  nril  * 
tPaidteroU     .... 

In^raasiBg  writ  of  trial,  io.  10 

Fttdfior  parchment       ... 

^id  isstung         .... 


Pnticnlanlo  annex  ... 
Attendmg  to  lodge  writ  ... 
Fkid  thereon-  .... 
Attending  ootart  on  trial ... 
Phidiiee8»fl^  .  .  .  . 
BiB  of  costa  and  two  copiee  - 
Notice  of  taxing  costs  ... 
Drawing  jad^ment  ... 
Paid  signing  .... 
Attending  to  sign  same  and  tax  costs 
hudtaxmg  .... 
Tennises,  &c 


Deduct  disbnxsementa 


Say  ZL  l&s.  proat^ 


2  10    0 
Urns  leaving  at  least  two  guineas  profit. 


#•  d. 
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mend  to  the  legislature  the  foEowldg'patu 
ticnlars: — 

*'l.  The  estabiishment  of  a  new  system  of 
practice  and  pleading,  instead  of  a  phm  of 
amendment,  (of  the  old  system),  merely. 

"  2.  The  abandonment  of  the  distinction  be- 
tween the  modes  of  proceeding  and  pleadinff  in 
cases  of  legal  and  equitable  cognisance,  andthe 
adoption  of  an  uniform  system,  as  applicable 
to  all  cases. 

"  3.  That  the  distinctions  of  forms  of  aetions 
at  law  be  no  lon^r  retained,  and  that  every 
action  rest  upon  its  own  facts,  and  the  law  of 
the  case  as  applicable  to  the  rights  which  it  in- 
volves; and, 

"  4.  The  establishment  of  a  new  aystem  of 
pleading.'' 

The  "new  system  of  pleading/'  proposed 
by  the  commissioners,  is  stated  by  them  to  be 
"substantially  this:  that  the  pleadings  shall 
consist  of  a  declaration  and  an  answer,  which 
shall  set  forth  the  facts  constituting  the  cause 
of  action  or  defence,  truly,  in  plain  and  concise 
language,  and  in  such  a  manner  as  t6  enable  a 
person  of  common  understanding  to  know 
what  is  intended.  In  proper  cases  an  affi- 
davit to  be  made  at  least  of  the  belief 
that  the  facts  alleged  are  true.  AH  matters 
alleged  on  either  side  are  not  deemed  on  the 
other  to  be  taken  as  true.  No  other  pleading 
than  the  declaration  and  answer  to  be  permitted 
excepting  where  new  matter  is  set  up  in  the 
answer,  in  which  case  it  may  be  denied  by 
replication."  From  the  "  Herald  for  Europe,*' 
(New  York  Paper,)  Sept.  30,  1847. 
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AMERICAN  LAW  REFORM. 

•  Tax  following  is  an  abstract  of  the  Report 
of  the  ConBBiissionera  on  Practice  and  Pleading, 
Hade  to  the  Legisktuie  of  the  Stote  of  New 
Tork,  and  dated  Mth  Sept  1847. 

"  The  result  of  oar  progresa  thus  hx,  is  a 
detenniflBtian  as  soon  aa  practicabkb  to  rscom- 


.  *  These  two  items  may  be  dispenaed  with, 
ittileSs  wliere  really  necesslary  for  some  ulteAor 
pnrpose. 


LAW  OF  LANDLORD  AND  TENANT. 

landlord's  power  to   rb-ekter  with- 
out BRINQINO  AN  KJBCTMENT. 

A  RECENT  case  at  the  Middlesex  Sessions, 
in  which  a  house  agent  was  indicted  for  as- 
saulting and  forcibly  ejecting  the  wife  and 
family  of  a  tenant  of  his  employer,  and  ac- 
quitted on  the  grounds  that  the  tenant's  agree, 
ment  gave  the  landlord  or  his  agents  power  to 
enter  and  take  possession,  and,  in  the  event  of 
any  proceedings  being  taken  against  him  in 
consequence,  to  plead  "leave  and  license," 
having  drawn  attention  to  the  power  of  land- 
lords to  re-enter  without  bringing  an  action  of 
ejectment,  a  short  statement  of  the  law  on  the 
subject  seems  desirable. 

At  com'mon  law,  if  a  man  had  a  right  of 
entry,  he  was  permitted  to  enter  with  force 
and  arms,  and  to  detain  his  possession  by 
force,  when  his  entry  was  lawful.  Bac.  Abr. 
Tit.  Forcible  £ntr^.  The  disorders  to  which 
the  exercise  of  this  right  gave  rise  soon  ren- 
dered the  interference  of  the  legislature  neces- 
sary; and  accordingly  several  atatutes  were 
passed  prohibiting  entries  by  the  "strong 
hand."  Subject  to  this  limitation  the  r^ht, 
continued  to  exist  as  before,  and  the  principle 
that  one  who  has  a  right  of  entry  may  exercise 
it,  provided  he  do  so  peaceably,  has  been  re-, 
cogniaed  in  aeveral  modem  cases. 

In  Taylor  v.  Cole,  3  T.  R.  292,-the  plaintiF 


%roilg^^  aa  actwn  <»f  mfl|ia68.  The  iifit 
count  in  the  declaration  was  for  brrakmg  and 
evetetkiff  Ihtt  plainti^  hovae  and  expelling 
him ;  and  the  seeond,  for  expelling  the  plain- 
tifif  from  the  occnpalloii  of  tus  house.  The 
defendant  pleaded  *. — let,  the  general  iame  to 
the  whole  dedaratioo';  tadiy,  ae  to  tiM  break- 
ing and  entertng  in  the  first  eount,  a  juetifica- 
tion  as  sheriff  of  Middle«ex  under  a  jl.  /s., 
at  the  suit  of  J.  H. ;  and  3rdly,  as  to  the  ex- 
]^lBion  in  the  second  count,  a  justification 
under  a  fi.  fk.  at  the  suit  of  R.  B.  Sheridan. 
The  3rd  plea  stated  that  the  plaintiff  was  poa- 
eessed  of  an  interest  in  a  term  of  years  then 
unexpired  in  the  King's  Theatre,  and  t&at  by 
yirtue  of  a  writ  be  setied  the  plaintiff's  inter- 
est in  the  term  and  duly  assigned  the  same  to 
T.  Harfis,  **wbo  aftenvarde  entered  into  the 
said  house,  &c.,  the  door  of  the  same  houae 
then  being  open,  ami  peaceably  and  quietly 
9tEpHled  the  plainHf^^  &c.  Lord  Kenyon, 
C.  J.,  said,  "In  this  case  I  may  even  admit 
that  the  sheriff  had  no  right  to  delirer  posses- 
sion to  the  assignee  under  the/./«.  ;*' — **but 
this  plea  does  not  sute  that  the  sheriff  put  the 
assignee  into  possession,  but  only  that  he  as- 
signed to  Harris,  who  afterwards  entered  and 
feaeeabiy  and  qmetly  expelM  the  plaimiiff.  It 
IB  true  that  persons  baring  only  a  right  are 
not  to  assert  that  right  hv  force ;  if  any  rio- 
lence  be  used  it  becomes  the  subiect  of  a  cri- 
minal prosecution,  anti  that  is  ths  amount  of 
the  case  cited  from  Shower,^  which  was  a 
proceeding  under  a  statute  for  a  foretble  entry. 
But  this  is  not  a  criminal  prosecution,  and 
'the  ({uestion  is  whether  a  person  ha^nng  a 
right  of  possession  may  net  peaceably  assert 
it,  if  he  do  not  transgress  the  laws  of  his 
country.  I  think  he  may ;  for  a  person  who 
has  a  right  of  entry  may  enter  peaceably,  and 
bein^  in  possession  may  retain  it  and  plead 


Marhwi  and  another,  Beot^n  N.  R.,  174.  What 
degree  of  Tiolence  is  necessary  to  aiipport 
trespass  must  depend  upon  circuastaneea^and 
cannot  therefore  oe  exacdy  determined ;  but  it 
has  been  decided  that  breaking  epen  a  door, 
the  tenant  having  gone  away  Inrvnifr  some 
trifling  articles  of  furnitmn  on  the  prsmiaeSy 
is  not  sufficient.  Jkmer  r,  Jftfymoff,  gcnt^ 
one,  te.,  7  Moore,  754.  The  plaintiff  had 
been  tenant  to  the  defendant,  and  the  lattv 
had  given  a  regular  notice  to  quit  by  which 
the  tenancy  was  determined.  On  the  expira- 
tion of  the  notice  the  plaintiff  locked  the  outer 
door  and  Idft  the  premises,  but  omitted  to  de- 
liver up  possession  to  the  defendant,  who,  a 
few  days  afterwards  and  during  the  plaintiff's 
absence,  and  when  no  person  was  in  the 
house,  broke  open  the  door  with  a  crowbar, 
and  resumed  possession,  and  shortly  after- 
wards let  it  to  another  tenant;  but  some 
trifling  articles  of  the  plaintiff's  fnmitnre  of  the 
valne  of  about  thirty  shillings  still  remained  in 
the  house.  The  plaintiff  brought  an  actran 
of  trespass.  At  the  trial'  Lord  Chief  Baron 
Biekards  was  of  opinion,  that  as  the  defendant 
had  used  force  in  entering  the  house,  he  had 
acted  contrary  to  law,  and  was  liable  to  the 
plaintiff,  although  he  had  received  a  regular 
notice  to  quit;  and  he  obsen'ed  that  if  a 
landlord  might  act  in  this  manner,  murte- 
might  be  the  result,  'nie  jury  accordin^y 
found  for  the  plaintiff,  damages  25/.  On 
cause  being  shown  against  a  mle  nisi  for  a 
new  trial,  which  had  been  obtained  on  the 
ground  of  misdirection.  Lord  Ch.  J.  IkMtt 
said,  "  I  take  it  to  be  clear  that,  on  the  deter- 
mination of  a  tenancy,  a  landlord  is  entitled  to 
take  possession  peaceably.  The  only  question 
then  is,  as  to  the'  distinction  between  a 
peaceable  and  forcible  entry.  The  latter  ia  an 
act  against    the  public,  which  subjects  the 


that  It  is  his  soil  and  freehold."  In  Taunton  \  party  to  an  indictment ;  but  surely  it  is  a  dS- 
▼.  Coetar,  7  T.  R.  431,  a  tenant  held  over  after  \  ferent  case  when  a  tenant  holds  over  againat 
his  tenancy  was  determined,  and  his  landlord  jlaw  and  justice.  Here  the  plaintHf  had  ceased 
by  way  of  taking  possession,  put  his  cattie  on  jto  be  tenant  to  the  defendant,  and  it  would  be 
the  premises,  which  the  tenant  distrained 'going  a  great  length  to  say  that  he  could  bring 
damage  feasant,  whereupon  the  landlord  re-  |  an  action  of  trespass  against  him  for  emqimn 
plevied.  It  was  attempted  to  distinguish  this  his  own  house.  If  ~the  |5laintiff  has  any  ra- 
case  from  Taylor  v.  Cole,  on  the  ground  tibat 


in  that  case  the  plaintiff  was  peaceably  and 
quietly  ewpelled,  whereas  here  the  plaintiff  en- 
tered upon  the  defendant's  possession;  and 
that  the  latter  retained  the  possession  still :  but 
Lord  Kenyan,  C.  J.,  said  the  case  was  too 
plain  for  argument ;  that  if  an  action  of  tres- 
pass had  been  brought,  it  was  clear  the  land- 
lord could  have  justified  under  a  plea  of 
Uberum  tenementum.  If  indeed  the  landlord 
had  entered  with  a  strong  hand  to  dispossess 
the  tenant  by  force,  he  might  have  been  in- 
dieted  for  a  forcible  entry;  but  there  could 
be  no  doubt  of  his  right  to  enter  upon  the 
land  at  the  expiration  of  the  term^  And  see 
Mogers  v.  Pitcher,  6  Taunt.  207,  and  Butcher 
V.  Butcher,  7  B.  «i  C.  399. 

Whether  an  entry  was  peacealile  or  not  is  a 
question  for  the  jury.    Newton  and  wife  v. 


Rejt  V.  Dean  2  Show.  87. 


medy,  he  may  try  it  by  an  indictment  for  a 
forciole  entry."  Mr.  J.  Park  said,  **  I  am  of 
the  same  opmion.  It  is  stated  in  the  dieclara- 
tion  that  the  defendant  broke  and  entered  the 
plainiiff's  house ;  but  the  fact  was  not  so,  for 
it  ceased  to  be  his  the  moment  he  quitted  it. 
The  defendant  had  cleariy  a  right  of  entry  4m 
the  expisatioQ  of  the  notice  to  quit.  The 
house  might  then  be  considered  as  his,  and  he 
therefore  had  a  right  to  enter  his  own  house 
by  breaking  open  tiie  door.  It  has  been  said 
that  if  the  plaintiff  had  been  with'm,  ttorder 
might  ha^'e  ensued ;  but  here  theft  was  no  aneh 
danger  to  be  apprefaemied,  for  he  had  ^nitlsd 
possession,  and  the  fomiture  left  w«ra  arti- 
cles of  a  tnfling  descnption,  wnicu  weiv  FvbmI 
to  foe  worth  not  more  than  one  pound  tan. 
The  vale  wns  aooordinglf  mads  absalnle.  But 
nrhflHalBBdload  ganisnnotinatoow^  anitbe 
tenant  holdmg  over,  the  landlord  prMnad  a 

house,  and 


number  of  Irishmen  to  go  to  the  1 


ham  ^Lmdhrdaad  'Bmanst, 


aftsr  indnciiy  dit  pliintiff  to  go  avaj,  by 
teUingliiiD  his  zoaster  wanted  bim,  the  Irish- 
aaen  entered  ihid  phuatiff's  room  and  turned 
Ik  wife  oat  into  the  street,  and  put  the 
plaintiff's  fnrailure  out  of  the  i^indow;  it  was 
mi  that  the  landlord  was  a  trespasser.  Ht^ 
km  r.  Gay,  6  C.  &  P.  384.  Ob  Ttfrner  v. 
M^fmoti  being  cited  for  the  defendant,  Lord 
Li^i/mrst,  C.  B,,  said,  '<  There  the  tenant  bad 
gns  away,  and  had  not  left  bis  family  in  pos- 
seuioo.  The  traant  was  in  that  case  out  of 
pouession,  and  no  one  was  in  possession. 
Wlme  that  is  so,  the  landlord  may  enter  if  the 
tarm  is  at  an  end." 

If  the  entry  be  peaceable,  the  subsequent 
poMesdon  may  be  defended  by  force:  Bac. 
Abr.,  Forcible  Entry  (B). 

Bot,  ahhottgb  the  right  of  a  landlord  to  re- 
MtBT  gn  the  determination  of  his  tenant's  in- 
tSRstis  clear,  the  difficulty  of  exercising  it 
piKnbly  is  so  gveat,  as  to  render  it  practkaUy 
■>Bfe«8.  We  shall  therefore  proceed  to  state 
^  law  relatiag  to  forcible  entry  between 
bndlord  and  tenant,  and  in  doing  so  we  shall 
ttasiderlst,  what  forcible  entry  is ;  9ndly,  what 
nsiedies  are  f^iven  to  a  tenant  who  is  forcibly 
wpessessed;  and  3rdlv,  wheliier  a  landlord 
^  by  agreement  with  his  tenant  protect 
himself  from  any  or  all  of  the  legal  iiabili- 
tiet  which  a  forcible -entry  incurs. 

ItL  in  Comyn's  Dig.  Tit.  Forcible  Entry 
(A  2),  forcible  entry  is  defined  to  be  "  where 
i  van  eaters  into  lands  or  tenements  maim 
/■rri;  as  if  he  brings  imnsual  weapons,  or 
tkieatens  vtolenoe,  or  breaks  the  door  of  the 
house,  being  locked,  or  ejects  the  possessor 
vitfa  violeacB.'' 

bk  Bac.  Abr.  Tit.  Forcible  Entry  (B),  it  is 
■aid  that  a  man  may  be  guilty  of  a  forcible  entry 
though  these  may  be  nobody  in  the  house  at 
the  time;  and  so  he  may  b^  an  entry  into 
lands  where  any  person's  wife,  children,  or 
asTfantSy  are  upon  the  lands  to  preserve  the 
possesnon,  because  whatsoe^'er  a  man  does  by 
hit  ag^ais  is  his  own  act.  But  his  cattle 
being  upon  the  ground  do  not  preserve  his 
PMsessioa,  because  they  are  not  capable  of 
Wing  sabslitated  as  agents,  and  therefore 
their  being  upon  the  land  continues  no  posses- 
non. 

9ndly.  The  tenant's  remedies  for  a  forcible 
^■try,  supposing  his  interest  in  the  premises 
hfts  expired  or  been  legally  determined,  are  by 
criminal  ptaseeution  only.  Per  Coitnum^  J., 
M  Vemkm  mtd  w^  v.  Harhnd,  nbi  suprik — 
ha  cannot  maintain  an  action  of  trespass 
fUBTB  el0HSMm./Wyi#,— because  having  no  title 
to  the  jpossossion  as  against  his  IsMlord,  be 
can  have  no  right  of  action  agunst  him  as  a 
tnspassor  for  entering  upon  his  own  land 
eMn  with  foMs,  for  although  the  law  may  have 
been  viokted  by  the  landlord,  no  right  of  the 
tanaat  weiM  have  baen  infringed,  and  no  in- 
jvy  snatmned  by  him  for  which  he  could  be 
OititM  ta  eanpeaaation  in  damagesu  Nt^tvn 
V.  Hmltmdj  And  no  action  will  lie  on  the 
ititiilas  vherelhe  tenant  has  no  right  to  the 
pisssssion.     Bao.  Abr.  Tit  Fortible  Entry 


There  are  several  nodes  of  proceedi^  cri- 
minally ^— 

It  is  an  indictable  ofibnee  at  commcm  law. 
Woodfall's  L.  &  T.,  p.  587  (ed,  16-34). 

It  has  also  been  prohibited  by  several 
statutes,  2  £d.  3,  c.  3,  cabled  tiie  statute  of 
Nor^ampton;  5  JEUe.  3,  e.  8;  15  Ric.  2,  c. 
2 ;  8  Henry  6,  c.  9;  31  Elia.  c.  U.  By  the 
5  Ric.  2,  Stat.  1,  c.  8,  "The  king  defendeth 
that  none  thenceforth  make  any  entrv  into  any 
lands  and  tenements,  but  in  cases  wnere  entry 
is  given  by  the  law,  and,  in  such  case,  not 
with  strong  hand,  nor  with  multitude  of  peo> 
pie,  but  only  iu  a  peaceable  and  easy  manner ; 
and  if  any  man  thenceforth  do  to  the  cootrary, 
and  thereof  be  duly  convict,  he  shall  be  pu- 
nished by  imprisonment  of  his  bodv,  and 
thereof  ransomed  at  the  king's  wiU.'^  On 
these  statutes  an  indictment  wUl  lie,  and  if  an 
indictment  on  the  statute  8  Henry  6,  be 
brought  before  the  justices  at  general  sessions, 
and  the  indictment  be  found,  the  tenant  may 
obtain  a  writ  of  restitution  to  the  sheriff  by 
which  he  may  be  restored  to  his  possession. 
Chitty's  Bum's  Justice,  Forcible  Entry  and 
Detainer. 

But  the  tenant  has  a  more  speedy  remedy  by 
applying  to  the  justices  to  restore  possession 
to  him,  under  8  Henry  6,  c.  9.  By  the  3rd 
section  of  which  it  is  enacted, "  that  though 
such  persons  making  such  entries  be  present, 
or  else  departed  before  the  coming  of  the  said 
justices  or  justice,  nevertheless  the  same 
justices  or  justice,  in  some  good  town  next  to 
the  tenements  so  entered,  or  in  some  conve- 
nient place,  according  to  their  discretion,  shall 
have  and  each  of  them  shall  have  authority 
and  power  to  inquire  bv  the  people  of  the 
same  county,  as  well  as  those  that  make  such 
forcible  entries  into  lands  and  tenements,  as 
of  them  who  hold  the  stime  with  force ;  and 
if  it  be  found  before  any  of  them,  that  any 
do^  contrary  to  this  statute,  then  the  said 
justices  or  justice  shall  cause  to  re-sHze  the 
lands  and  tenements  so  entered  or  kolden  as 
({foresaid,  and  shall  put  the  party  so  put  out  in 
full  possession  of  the  same  lands  ana  tenements 
so  entered  or  holden  as  brfore"  But  by  31 
£liz.  c.  11,  no  restitution  is  to  be  made  after 
the  party  has  been  in  possession  three  years. 

It  should  be  observed  thnt  the  5  Ric.  2,  c. 
8,  and  the  8  Henry  6,  c.  9^  extend  to  freehold 
estates  only :  but  by  the  21  James  1,  c.  15, 
the  remedies  given  by  them  were  extended  to 
tenants  for  years,  tenants  by  copy  of  court 
roll,  and  tenants  by  elegit,  statute  merchant 
and  statute  staple.  Bac.  Abr.  Forcible  Entry 
(E). 

But  although  where  the  landlord  has  a  right 
to  enter,  no  action  can  be  maintained  even 
where  the  entr}'  be  fordble,  yet  if,  as  is  usually 
the  case,  personal  violence  be  done  to  the  te- 
nant or  those  in  possession  for  him,  or  his 
goods  be  removed  or  destroyed,  ti^spass  may 
be  maintained  for  the  assault  or  damage. 

The  leading  case  on  ihd  subject  is  Newtrnt  v. 
Harhnd,  Scott,|174«  in  which  the  general  priaci- 
)le  was  fully  discussed.  The  circumstances  so 
ar  as  they  are  matoial   were    these: — ^the 


t 
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plaintiff  hired  of  the  defendant  H»  for  six 
itioaffae  certain,  rooms  in  a  honse  occupied 
by  H.  Hie  six  months  having  expired  on  Ist 
March,  1837«  and  the  rent  not  having  been 
paid,  H.  on  the  Snd  March,  assisted  by  the 
other  defendant  Baiiey,  distrained  on  plain> 
tiff's  goods,  employing  a  locksmith  to  open 
the  doors  of  the  rooms  in  his  occupation ;  and 
the  plaintiff's  wife  refusing,  on  request,  to 
auit  the  premises,  H.  at  a  subsequent  part  of 
tne  same  day,  accompanied  by  four  or  five 
other  persons  again  entered  the  apartments, 
and  forcibly  expelled  plaintiff's  wife  and  chil- 
dren. The  pkintiff  thereupon  brought  an 
action  of  trespass  for  the  assault,  &c.  The 
defendants  pleaded,  that  the  defendant  Har- 
land  was  lawfully  possessed  of  a  certain  dwell- 
ing-house, and  that  the  said  Frances  was 
uiSawfolly  in  the  said  dwelling-house,  and  that 
he  was  therefore  justified  in  removing  her. 

It  was  contended  on  behalf  oi  the  defendants 
that  H.,  being  lawfully  entitled  to  the  posses- 
sion, was  justified  in  asserting  his  right  in  the 
manner  he  did,  using  no  unnecessary  violence, 
and  that  though,  if  extreme  violence  were  used, 
he  might  be  liable  to  a  criminal  prosecution, 
he  was  not  civilly  responsible,  and  Taunton  v. 
Costar,  Turnery.  Meymott,  Butcher  v.  Butcher, 
'  Taylor  v.  Cole,  and  Biogers  v.  Pitcher,  were 
cited.  For  the  plaintiffs  Hillary  v.  Gay  was 
reUed  upon.  The  verdict  was  for  the  plain 
tiffs.  A  rule  nisi  for  a  new  trial  was  then  ob- 
tained, and  on  the  argument  Tindal,  C.  J 
said,  ''If  the  landlord,  in  making  his  entry 
upon  the  tenant,  has  been  guilty,  either  of  a 
breach  of  a  positive  statute,  or  of  an  offence 
against  the  common  law,  it  appears  to  me  that 
such  violation  of  the  law  in  making  the  entry, 
causes  the  possession  thereby  obtained  to  be 
illegal,  and  that  the  allegation  in  the  plea  that 
one  of  the  defendants  '  was  lawfully  in  posses- 
sion at  the  time  the  assault  was  com- 
mitted," is  negatived.  Bosanquet  and  Erskine, 
J%  concurred,  Coltman  dissenting.  The  rule 
was  made  absolute  in  order  that  the  jury 
might  find  whether  the  entry  was  forcible  or 
not.  The  case  was  tried  three  times,  but  the 
question  was  not  decided. 

3rdly.  This  being  the  landlord's  position : 
having  an  indubitable  right  to  re-enter  on  the 
determination  of  his  tenant's  interest,  but  that 
right  being  practically  useless  from  the  impos- 
sibility in  the  great  majority  of  cases  of  exer- 
cising it  peaceably,  and  his  onlv  means  of 
obtaining  the  aid  of  the  law  being  by  an  action 
of  ejectment,  always  a  very  unsatisfactory 
remedy,  since,  if  iuagment  be  obtained  by  de- 
fault, the  landlord  recovers  no  costs,  and  if  by 
verdict,  although  he  recovers  possession  and 
costs,  he  is  obliged  to  resort  to  another  action 
to  recover  the  mesne  profits ;  in  such  a  posi- 
tion it  was  to  be  expected  that  landlords  would 
endeavour  to  devise  some  means  by  which 
they  could  gain  the  advantages  of  a  forcible 
entry  without  subjectinff  thems^es  to  the 
liabUitiea  attached  to  it  oy  die  law.  Accord- 
ingly we  find  that  this  was  attempted  in 
KavMu^k  r.  Qudsfg,  7  Scotf  s  N.  R.  1035,  by 
iiddittf^  a  dame  in  the  agreement  with  the 
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tenant,  that  if  an  aittion  ahmdd  be  bfduiglft' liy 
him  for  the  entry  of  the  landiord  on  the 
determination  of  the  tenancy,  he  might  ptead 
leave  and  license  in  bar. 

The  plaintiff  held  premises,  liy  an  agreemeat 
as  tenant,  from  year  to  year,  under  Temper- 
ance  Arden,  at  30/.,  rent,  payable  half  quarterly, 
and  3  quarters  rent  being  in  arrear,  defendants 
entered  under  an  authority  in  writing  from 
T.  A.,  and  destrained,  ana  put  out  plaintiff 
and  her  lodgers  and  kept  possession. 

The  agreement,  in  addition  to  the  usual 
clauses  for  payment  of  rent  and  for  repairiag, 
contained  a  proviso,  that  if  the  rent  should  he 
unpaid  on  any  day  when  the  same  should  be- 
coxne  due,  or  within  10  days  afterwards,  or  if 
plaintiff  should  not  quit  and  deUver  up  posses- 
sion of  the  house  according  to  notice,  and  in 
certain  other  events,  then,  without  any  demand 
whatsoever,  it  shovdd  be  lawful  for  T.  A,  and 
her  agents  immediately  to  enter  upon  and  take 
possession  of  the  house  and  premises,  and  the 
plaintiff  and  all  persons  claiming  under  her  to 
expel  without  any  legal  process  whatsoever,  md 
as  effectually  as  the  sheriff  might  do  in  case 
T.  A,  had  obtained  judgment  in  ejectment, 
and  a  writ  of  Hab.  fac.  poss.  had  been  issued 
thereon,  directed  to  sncn  sheriff  in  due  fonn 
of  law,  and,  in  case  any  action  should  be 
brought  for  such  entry,  defendants  might 
plead  leave  and  license  m  bar,  and  the  agree- 
ment might  be  used  as  conclusive  evidence  of 
the  leave  and  license.  The  plaintiff  brougbt 
an  action  of  tresp^s  for  entering  the  honse 
and  forcibly  ezptUing  her  and  seiaing  her 
goods.  The  ddtendants  pleaded,  first,  not 
guilty;  secondly,  leave  and  license;  and 
thirdly,  as  to  seizing  the  goods,  a  justification 
under  a  distress  for  rent.  The  jury  found  a 
verdict  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendants  on  the  two  other  issues, 
and  assessed  the  plaintiff^s  damafspes  at  50f,  for 
the  trespass,  not  covered  by  the  third  plea; 
leave  bemg  resa-ved  to  the  plaintiff  to  move  to 
have  the  verdict  on  the  second  issue  entered 
for  her  with  BOs,  damages.  The  motion  was 
accordingly  made.  The  general  question  as  to 
a  landlord's  right  to  re-enter  was  not  discussed, 
the  whole  argument  turning  upon^  whether  ihe 
agreement  sustained  the  plea  of  leave  and 
i  license,  it  being  contended  for  the  (^aintiff  that 
'  the  agreement  amounted  to  a  lease,  and  ought 
to  have  been  so  pleaded. 

The  court  assented  to  the  two  general  pro- 
positions :  that  the  defendants  were  bound  to 
plead  the  agreement  according  to  its  legal 
effect,  and  that  if  the  clause  rehed  on  was  not 
in  its  effect  a  license  to  entM-,  &c.,  the  agree- 
ment by  the  parties  that  it  might  be  pleaded 
and  given  in  evidence  as  such,  would  aot 
entitle  the  defendants  to  retain  the  verdict 
entered  for  them  on  thi^  issue. 

Tindal,  J.,  (after  calling  attention  to  the  fact 
that  there  was  no  provision  that«  upon  non- 
payment of  the  rent,  the  lease  sfaenld  foe  vcid 
so  as  to  strip  the  tenant  of  her  right  to 
possession  before  the  entry  of  the  lessor,  and 
observing  that  the  lessor*  therefore  had  no 
right  to   the   poneetMni.  cxeept   wider  the 


hmk  o/hgnOa^mUtTmuk. 


Ikmnt^km^nprtmif  gmii»  radit  woM  ooly 
Iw  upon  her.  ^mtiy  that  Kny  &och  right  would 
revest  In  tor**  and  alter  vevievmg  tlw  cbm&b) 
said,  "  In  the  present  eaie  the  plaintifF'e  right 
to  the  posaea^n  m  tenant  eontmued  until  the 
lessor  had  availed  herself  of  the  license  given 
bv  the  agrvement  to  enter  and  take  possession. 
We  therefore  think  that,  under  the  peculiar 
wording  of  this  agreement,  the  entry  of  the 
defendant  and  the  expulsion  of  the  plaintiff, 
may  veil  be  justified  under  this  form  of  plea.'' 

lliis  case,  theiefore,  decides  that  a  landlord 
may  so  frame  the  agreement  with  his  tenant  as 
to  be  able  to  resume  possession  by  force,  and 
plead  the  agreement  in  bar  to  an  action. 

It  was  on  the  authority  of  Kavanaffh  v. 
Gudge,  that  the  case  alluaed  to  at  the  com- 
nwncement  of  these  observations  was  decided. 
Thesffreement  was  similar  in  form,  stipulating 
tbat  if  the  rent  should  be  in  anear,  ana  in  cer- 
tain other  cases,  "the  landlord  and  his  agents 
loay  immediately  enter  upon  and  take  posses- 
lion  of  the  premises,  and  for  ever  expel  and 
lamoye.  therefrom  the  servants  of  all  persons 
claiming  under  him  without  any  legal  process 
whatsoever.  And  in  case  of  such  entry,  and 
of  any  action  or  other  proceedings  taken  for 
the  same  by  any  person  whatsoever,  the  de- 
fendant or  defendants  may  plead  leave  and 
licenae  oi  the  fceaant  or  any  persons  claiming." 
It  aj^ieared  tha^  the  rent  being  in  arrear, 
Pratt,  a  house  agent,  went  to  the  premises  on 
the  19th  Augnat  last  and  demanded  possession, 
which  Mrs.  Psmamore,  the  tenant's  wife,  re- 
vised to  giTe  up.  He  then  broke  a  pane  of 
glassy  unfastenea  the  window,  raised  it,  and 
put  hie  BOOk  through,  who  opened  the  door, 
ratt  then  entered  and  again  demanded  pos- 
session,  which  being  asain  refused,  he  told 
Mrs.  Passmore  he  would  give  her  3  hours  to 
procure  lodgings,  and  that  on  his  return  he 
should  expect  her  to  deliver  up  the  key.  At 
7  o'clock  he  again  called,  and  ultimately  con- 
sented to  allow  her  to  remain  in  the  house  till 
the  next  day.  The  next  morning  he  came  to 
the  house  accomimnied  by  some  men,  and 
Mrs.  Passmore  refusing  to  admit  them,  he 
broke  open  the  door  with  a  crow-bar.  Upon 
this  she  ran  up  stairs  and  locked  herself  in  the 
diawiag-room.  Pratt  followed  and  broke  open 
this  second  door,  and  desired  her  to  give  up 
the  key  and  quit  the  house.  She  refused^  and 
Pratt  then  directed  his  men  to  take  her  down 
etairs  and  put  her  out.  They  laid  hold^of  her 
accordingly  and  took  her  down  stairs,  but 
npon  reaching  the  street-door  a  mob  of  cab- 
men rushed  in  and  reacued  her.  She  instantlv 
ran  up  stairs  affain,  but  the  men  having  fol- 
lowed laid  hold  of  her  by  the  legs  and 
ahoolders,  dragged  her  down,  and  threw  ner  out 
upon  the  pavement.  Aa  she  was  being  dragged 
down  l\)fi  stairs  ahe  laid  hold  of  the  bannisters, 
hot  Pratt  hammered  her  fingers  till  she  was 
nldiged  to  let  go,  one  of  them  being  dislocated 
by  the  blows.  Prior  to  her  having  been 
thrown  on  the  naveroeirt  one  of  the  men 
kicked  her  on  tne aide. and  fractured  one  of 
heriibs*  Her  four  difldren  were  nest  turned 
mit,  and  she  WM  Qieked  4q»  and  tarried  in  a 


Ittntittg  state  to  a  neighbouring  pnWih^bfniUie. 
Mr.  Qarkson  for  the  defendant  relied  on  the 
authority  to  enter  given  by  the  agreement;  a^d 
I  there  having  been,  as  he  alleged,  no  morefprce 
used  than  was  necessary,  and  cited  Kuvang^h 
V.  Gudjfe,  Mr.  Serjeant  Adwm  said  that  it 
appeared  to  him  that  this  agreement  was  a 
justification  for  the  expulsion  of  the  pa;rty* 
unless  it  could  be  proved  that  in  the  accom- 

Slishment  of  that  object  unnecessary  violence 
ad  been  used.  The  only  question  which  he 
should  eventually  leave  to  the  jury  would  be, 
whether  or  no,  in  effecting  that  removal,  there 
had  been  greater  violence  used  than  was  abso- 
lutely necessary.  Under  this  direction  the 
jury,  after  an  hour's  deliberation,  acquitted  the 
prisoner. 

No  one  can  be  surprised  at  the  evident  re* 
luctance  of  the  juiy  to  find  a  verdict  of 
acquittal^  and  it  coiud  only  have  been  the 
demrenoe  always  very  properlv  paid  to  the 
opinion  of  the  judge  which  coula  have  induoed 
them  to  do  so..  If  Mr.  Serjeant  Aduns' view 
be  right,  that  the  agreement  warranted  the 
landlord  in  using  whatever  force  was  necessarv 
to  expel  his  tenant,  it  would  justify  deatn 
itself,  for  it  is  easy  to  imagine  circumstances 
in  which  death  would  be  caused  before  the 
expulsion  could  be  effected;  and  aa  these  ii 
nothing  in  the  relation  of  landlord  and  tenant 
which  gives  any  peculiar  force  to  agreements 
between  them,  snnilar  agreements  might  be 
made  with  respect  to  all  other  contracts. 
Therefore,  if  a  landlord  may  forcibly  seiae  a 
house  he  has  let  to  a  tenant  oecause  the  rent  is 
not  paid,  a  tradesman  may  forcibly  seize  goods 
he  has  sold  because  the  price  is  not  paid.  In 
short,  the  principle  would  be  established  that 
individuals  may,  oy  agreement  between  them- 
selves, obtain  the  power  to  redress  their  own 
wronp^s  without  the  intervention  of  the  laiw ;  a 
principle  which  it  is  obvious  would  not  only 
causQ  the  most  frightful  disorders,  but  would 
break  the  bond  on  which  the  very  existence  of 
society  depends.  In  a  state  of  nature  every 
one  is  at  libertv  to  enforce  his  own  rights,  but 
on  the  establishment  of  a  society  this  power  is 
necessarily  taken  away  from  individuals  and 
vested  in  the  whole  body  collectively,  the 
libertyof  each  being  abridged  for  the  good  of 
all.  Thenceforth  each  member  of  the  commu- 
nity must  depend  on  the  law  for  the  protection 
ana  enforcement  of.  his  rights,  and  if,  instead 
of  this,  he  assert  his  own  rights,  or,  in  other 
words,  take  the  law  into  his  own  handa^  he 
commits  an  offence  against  the  public*  And 
this  it  is  which  distinguishes  Pratt's  case  from 
Kavanagh  v.  Gudge,  The  latter  was  an  action 
of  trespass  brought  by  the  pluntiff  for  the 
purpose  of  obtaining  from  the  defendant 
compensation  in  damages  for  the  injury  he  had 
committed.  It  was  a  private  da&m.  between 
two  individuak  with  w^ch  the  public,  had 
nothing  to  do,  and  all  that  tfaa^  <ase  deisided 
was,  t£it  a  man  haa  aa  much  power  to  give  up 
has  right  to  compensation  in.  damages  aa  jmy 
other-  ii|riit  which  bdMiga  to  hiitt  aloMe.  But 
the&nmdatioii  of  n  oriminai  firocaediag  ia.nn 
offence/  agamat  lAe  pMk,  eni.  it  would  I 


contnjyto  all  principle  to  bold  tluit  pcmt» 
infividuBlfl  can,  by  i^raenwht  between  tben- 
eehres,  depihre  the  public,  ibraung»  as  it  were, 
a  third  partf ,  <»f  a  rigbt  to  punish  ofiencee 
committed  s^^aost  it  Notvitbkandiog  Pratt's 
,  therefore,  we  apprehend  the  result  of  thp 


takMiMiial 

floch  an  agpreemeot  with  bis  teaant  m  wtt 
pssvent  tke  latter  Mainfawiing  a  civil  aelifat  iv 
a  iiorcihiB  entry,  bnt  that  if  a  fanach  ef  the 
peace  be  oonmitted  the  offenders  are  stS 
liabla  to  be  punished  cnndoaUy. 


ATTORNEYS  TO  HE  ADMnTED. 


ffifatry  T^Brm,  1848. 
[Conrlnded.fifom  page  62,  osfo.*] 


Cterk^  Names  and  Residences, 
Be  Mole,  Jofan  Stepbeo,  Kennington-green ;  sad 

CoarUnd,  Wandsworth-road 
Ponealf,  John  Thomas,  tO,  New-Qrmond-street ; 
Welnll ;  and  Sbnne-street 
s,  RicbMrd,  10,  Rodaey-teirace-weat,  Mfle- 

end-Kwd 

,  Cbvlas,  6,  SjmoodViiui 
SatOB,  Thonas,  4^  Ljm  Vina 


Bastley,  Yard,  9,  ArtiUeiy.plao«,  Finsfaaiy;    and 

Newton  Abbott  

Faitbfall,  Frederick   Dundas,  60,  LincolnVinn- 

iielda ;  and  Watb-upon-Dearaa 
frost,  Horace,  66,  Judd-atreet,  New-road  ;  Kings- 

ton-upon-HuU ;    Warwwk-coart;    and    Ta- 

fiatook-plaee 

Adler,  Henry,  f  0,  SaWlleHrow,  Wdworth ;  and 

Hattan-gardeo 

FnUer,  Fnderick,  SS,  Soadiaflapten  Row  ;  Bath ; 

IJoyd-aquare ;  Great  Onnood-straet 
Feambead,  Cbarlea  Peter,  8,  CliffordVinn     • 
Ford,  firatton  John,  52,  Great  MarlborougfaHitreet ; 

Bxeter ;  and  Soatb-street,  Berkeley-aquaie      . 
FUooner,    J.   Brunton,  Jan.,  7,  Colebrook-row, 

Islington ;  and  Newcastle-upon-Tyne 
Otosb,  WoolnoQgb,  36,  Sidmooth-etreet,  Begent- 

s^are ;  and  Eye  

Gddahede,  Theodore,  1,  Kenaington-gore ;    and 


To  whom  Artiekdg  Assigned,  <Jrc. 
J.  B.  De  Mole,  Merchant  Tayk)ni'-baU 
Tbomaa  Browning,  Hatton-court 

William  Thomas,  jun.,  Walaall 

G.  Marten,  Commercial  Sale  Rooms,  Mlneing-lsns 

H.  Denton,  Lincoln's-inn 

£.  Smith,  King's-arms-yard,  and  Chancery-lane 

B.  Field,  Lincoln's-inB-fielde,  &  Clapham-oonuDaD  i 

C.  R.  Randall,  Tokedhoosfr-yard 

P.  Pearce,  Newton  Abbett 
eorge  Pearson  Nicholson, 

D.  S.  Bockett,  Lincoln's-inn-i 


George  Peenon  Nicholson,  Wath-apoii-I>eanie 


Cimries  Frost,  Kingston-apon-Hull 

l*boBiao  RicbardaoD,  Uttozeter 

Jobn  Phyaiok,  Bath 
P.  Feambead,  CliffiirdVinn 
H.  M.  Ford,  Exeter 
Jobn  Mitchell,  Wymondham 

John  Fenwick,  Newcastfe-upon-Tyne 

Thomas  French,  Eye 
£.  J.  Sydney,  Finsbury-circns 
H.  Rtchards,  Chandos-stxeet 


Guy,  John  Psttinson,  artieled  hy  the  nsms  of 

John  Guy,  York George  LeemsB,  York 

Gals,  Frederiok,  97,  Upper  Eaton-street,  Gros*     William  Ford,  Sonth-sqiiSM 

Tenor-place  •       Samuel  Conwy,  PsdiSBflBt^treet 

Gvgpj,  Alfred.  Honitoa H.  C.  Males,  Uoniton 

P.  Males,  Honitoa 
Goodmsn,  Jobn  Feating,  28,  DoTonshire-street, 

Queen-square ;  Marlboroogb  ;  and  Wamford- 


W.  C.  Merriman,  Marlboroogb 

Henry  Smitb,  Wamford-coart 
Samuel  Rowse,  Plymouth 


QSid,  Edward  Oram,  16,  Milton-street,  Dorset 

squats ;  sod  Stobs Stepben  Walters,  Basingh all-street 

GsibUe,  Jobn  Chsries,  3,  Raymond-buildings; 

smL  Bsmstaple  .        .        •       • 

GiBBsbaw,  Robert,  8,  Northampten-plaos,  Csnen* 

buy;    snd  Leifisstsr  .... 

GrasTes,  Thomss,  13,  Regentrstrest,  Kingstoa- 

X-HuU 
_  Giles,  Bristol          •        •        .        • 
Harris,  James  Charles,  Warwick 
HiBmfray,1>ayid,Portmadoc*,  Gower-place;  Soley- 

phlee ;  snd  Frederick-street 
Bsiaes,  Fisdeiiek,  Cole^faarboni^lane,  East  Brixton 
"*  BaHa,HsBry,l,Arthur«siresV6rayV>inn4Bas; 
aadBswdlsy 


Williaai  GribUs,  Barnstaple 

WiUian  Ffssc»  Laiosalsr 

J.  A.  Jackson,  Parliament-street 
C.  Grerille.  Bristol 
Tbomas  Heath,  Warwick 

B.  Breese,  45,  Lincoln's-tnn-fi^ds 

Messrs.  Pun  and  Hatberly,  Great  fifarlborongh^t . 


r, 


sqq 


J«ba  Bary,  BewUsy 

N.  Iisopsr»  JPamp-eDaBt,  Tsmpis 


•  The 


of '«ustsst»«fc  pb«l«  oaes,  w«B  headed  JMblsdinarlnslssd  sf  Albfy  Tsrm. 


Umfmnj  Fnmms  JobD^  5,  SoiithtmptoiMine^ 

BloontbofT H«nffj  WaUMr,SotttlHnpft«Mti«et 

HmrJdni,  Johs  WiUita^^  Clcphaa ;  mad  2,  New 

fiotiraU.«onit John  Hawkiiw,  N«vr  BMw«ll<CDaKt 

Hall,  Thomas,  jan^Woonton         ....    Pmois  CdUns,  LMaiiMter  nid  Lunbedi 
Hampsoo,  Samoel,  ft.  Cold-bath-square         •       «    Jamee  Chapman,  Blanchealer 
Hodgson,  R.  Haddleatone,  Bingley ;  and  Selb^     ,    William  Wells,  Bradford 
Hare,  Richard,  41,  Manchester-street,  Graj's-inn- 

road;    Trellick-terrace,  Fimlico  .  John Henning, Wefmoudi 

Hoakins,  Edward,  Gosport  .        .        .        ,   James  Hoskinsy  Gosport 

HoUinshead,  Henry  Brock,  Billinge  Soarr,  near     O.  Milne,  jun.,  Manchester 

Blackburn J.  Ainswmth,  Blaekbnn 

Holford ,  George,  f  1,  Clondesley-terrsoe,  Islington ; 

and  Ruaholme Henry  Bory,  Mweheetor 

Henderson,  James,  De  Beauyoir-town ;    Black.     John  Wilktssoa,  CMieroe 
bourne ;  Enfield ;  Queen's-row,  Pentonrille    .       James  Baldvrin,  Cdne 

Dixon  Robiaaon,  Btackhm 
Hoskins,  Thomas,  Gosport  •        •        .        •   Daniel  Howard,  Portaea 

Johnson,  Richard,  Southport  ....   Already  admitted  in  C.  P.  at  Lancaater 

Juies,    Henry    Mouotrick,    Heavitree,    Deron ;     H.  James,  Exeter 

Featheratone- buildings  ;  and  Chester-terrace  .       £.  Vt,  Paul,  Exeter 
Johnson,  Edward  Davey,  1*,  Glifford's-inn ;  and 

Pakenbam-street  .        .        »        .        .    Henry  Smith,  Bedfeid-Bow 

Justice,   Walter,    S,  Brecknock-street,   Camden-     • 

town  ;  and  Park-^illage-east,  Regent's  Park    .  J.  F.  Justice,  Bereers-itreet 
Jabb,  Henry,  9,  New  Millman^treet ;  and  Wsth- 

upon-Deame G.  P.  Niobolaon,  Wath-apoD-DMroe 

Jones,  John  Parry,  formerly  called  John  Jones, 

Ruthin  ;  Denbigh ;  and  Alfred-^treet,  Bed-     J.  V.  Home,  Denbigh 

ford-aqaare  C*  Procter,  New-aquare 

Jones,  John  Hnmphrey,  93,  Rirer-street,  Myddel- 
ton-square ;  Pwllheli ;   Red-lion-coutt ;   and 

Surrey-terrace C.  WilKau,  Pwllheli 

Johnson,  Jamea  Henry,  9^  Amptoa-straet,  Gray  V 

inn-road WiUiaa  Ghrimes  KeN,  BwUbidnrow 

Keeling,  Frederick  John,    14,  Calthorpe-street, 
Gray'a-inn-road ;  Colchester }  and  S^bw  Or- 

mond -street  F.  P^  Keeling,  Colcheanr 

King,  Ssmuel  L.  Wickens,  SS,  Wihnington-square  .   Samuel  King,  WilmingtonHMium ;  FarniTaTa-iu 
Knappy   Richard,  4,  Mortimer-terrace,   Kentish- 
town  ;       Southampton  -  bufldiogs ;      Lower 

Charlea-atreet ;  DeTonshire-street ;  and  Old-     B.  HoUoway,  New  Woodstock 
square,  Liocoln's-inn  F.  P.  Chappell,  Golden-4K|iiare 

I'Sigh,  Frederick,  jun.,  Collumpton        .  .   F.  Leigh,  CothmfMoii 

Latham,  William  Frederick,  9,  Doughty-street      .    A .  Walker,  King's-read,  GrayVinn 
Lanfear,  William  Borbridge,  5,  Lamb's-condoit* 

atreet H.  B~  Hill,  Tbrogmartoft^traet 

Uwrenee,  Nathaniel  Tertius,  15,  Gray  Vinn-square    William  Talbot^  Kiddermiotter 
Lyne,  Tbomaa,  Woodbouse,   near  Whitehaven  ^ 

Spring^place,  Bagnigge-wells-road  .        ,   W.  J*  Lyne,  Whitebaren 

Lewis,  L.  Winterbotham,  Cheltenham  .   L.  Winterbotham,  Tewkeabary 

J.  1lMMnaa,Tewkeshary 
J.  B.  Winterbotham,  C 
Uwrence,    Charlea    William,    8,    Bolton-street,     Charles  Lawrenee,  Civ 

Piccadilly ;  and  HaTT-moon-street  .       R.  R.  Bay  ley,  BasingbslLBtreet 

Leith,   Frederick,    37,   King'a-square,    Goawell-     John  Mourllyan,  Sandwich 
atreet-road ;  and  Jewin-atreet  .  Joaeph  Raw,  Furairal'* ' 

Martinean,    John    Philip,    29,    Montagu-place, 

Bedford-square  A.  W.  Grant,  KingVroad 

Molineux,  Joseph,  Cordwainers^-ball      .  .   Gearge  Phileox  Hill,  Beigl 

Milne,    William'   Heniy,   Preatwick-wood«   near 

Manchester  £.  C.  Milne,  Manchester 

Heara,  St.  John  John,  Bagshot       ....   John  Meara,  BagahoC 
Maxwell,  William  Albert,  8,  Arthur-atreet;  GrayV 

inn-road ;   Ramsay John  Serjeant,  Ramaay,  Huntingdons. 

Melior,  John  William,  21,  Queen's-row,  Penton- 

▼ille-road W.  G.  Taylor,  14,  John-Btreet,Bedfcrd40w 

Marlow,     Thomas,    SO,     New    Ormond -street; 

Walsall ;  Sloane-streef,  Chelsea       .  .   John  Forater,  Walsall 

Marieet,  John  laaac,!^.  Brook-street,  Groarenoi- 

square;  Keppel-street,  Russell-square    .        .    William  Slater,  Mancheatar 
Newman,  Robert  Rutland,  4,  South-square  .    W.  T,  LamfaottBaa,  Sottth-aqaata 

Neale,  Williain  John,  «4,  LiTerpool-atreet,GrayV 

inn-road ;  Seat  Retford ;  and  East-street         .    Mm  lisa,  Sa«  latftrd 
Noble,  Gliomas  Sbepberd^  York  .       .        .    ifwiy  imdanen,  Yack 

Chariaa  Larar,  10,  Kiag'a^iaad 


9«l 


tohe 


KioboUs,C.  Kerrjr,loini«rIy  ««Ued  C.K.  WUtiker^ 
8,  Bridge-row,  Batteriea        .        .        .        . 

Nicbolwn,  Samael  Pearce^  9,  Higb-«tr««t,  Isling- 
ton; XJncoln's-ion-fi«lds ;  Laonceston    . 

Owen,  Owen,  5,  Warwick -court,  Holbom ;  PwllheU 

Otuway,  Philip  Watson,  35, Cbartor-hotta^aquare; 
Staplehurst;  and   Burt4»-«tNet 

Ozle^,  John,  jun.,  tO,  Bory-sti«ety  Bloomsbwy* 
square ;  Rotberham ;  Gerrard-st;  River^t. 

Pratt,  James,  jun.,  York        .        .        .        • 

Padley,  Frederick  John,  43,  Liverpool-street; 
Argyle-square ;  and  Lincoln 

Prescott,  George  William,  Stourbridge 

Pretty,  Henrj  Granger,  Teitenhall,  near  Wolver- 
hampton ;  and  Albert-street 

Pike,  F.  Christopher  Vernon,  9,  Ctnonbory* 
terrace,  Islington  .... 

Paitson,  William,  11,  Dalbj-terrace ;  and  Cocker- 
mouth  

Parker,  Richard,  IS,  Weat-stree^  Walworth ;  and 
Azbndge 

Price,  Richard  Hope,  jun.,  18,  Sc  Thorn asP-etreet, 
east ;  Tettenhall  .... 

Pratt,  John  Forster,  10,  Bridge^tieet,  WeeUmn- 
ster;  Berwick-upon-Tweed;  Arthur-street 

Peacbej,  James  Pearse,39,  Brunswick-square 

Poore,  Philip  Henry,  29,  Alfred-street,  Bedford- 
square;  Andover  •        .        •        • 

Pickop,  William,  Merioneth-terrace,  De  BeauToir 
Town;  Blackburn;  and  Argyle-etreet,  New- 
road        

Pieard,  Alfred  Christopher,  41,  Newingion-green, 
Middlesex      ...... 

Plows,  Richard,  3,  ClaylaadVplaoe,  Ctepbam- 
road 

Power,  Robert,  43,  Southampton-boildings,  £sst- 
street;  Red-lion-square 

Phippard,  William,  4,  Eferett- street,  Russell- 
square;  Warebaoi  .... 

Penny,  Arthur  Edmund,  4,  LinoolnVinn-fields 

Rodwell,  Henry  Blyth,  63,  St  Andrwr's-road, 
Southwark ;  Upper  Norton-etieeC;  and  Grore- 
place  

Rogers,  John,  jun.,  Oswestry 

Beynolds,  William  CoUett,  Oieat  Yarmouth ;  and 
New  Millman-street        .... 

Roose,  Francis,  Boulogne*snr-Mer ;   Upper  Mon- 


tague-street 
r,  WiUis 


H.  R.  Wigley,  FickeU-#treet,  Strand 

Samuel  Rowles  Pattison,  Launceston 
Thomas  Ellis,  Pwllheli 

G.  J.  OtUway,  Stopleburst 

John  Ozley,  Rotberham 
G.  H.  Watson,  York 
W.  F.  Clarke,  York 

J.  W.  Danby,  Lincoln 
Rowland  Price,  Stourbridge 

A.  H.  Browne,  Wolverhampton 

F.  W.  Pike,  Bedford-row 
John  Steel,  Cockermouth 

Charles  Bischoff,  Coleman-street 
Robert  Parker,  Axbridge 

J.  W.  Bradford,  Langford 


Roy,  WiUiam  Gaseoagne,  4t,  Lothbnry 

Rogers,    Walter   Goddani,    1«,    Bayham-street 

south,  Camden-town        .... 
Rareo,  John,  43,  Manchester-street,  Gray's-inn 

road;  Hawkeshead         .... 
Rowlands,  Richard.   Woraester;    Harpor-street: 

New  Ormond-street 

Scott,  Henry,  2,  Lamb's-eondntt-plaoe;  andOdiham 

Saltwell,  Wflliam  Henry,  Jan.,  The  Grove,  Highgate 
Symea,  Charles  Pitman,  Coombe,  Liverpool  j  and 

9,  King's-bench-walk 

on"P«,  Benjamin  Thomaa,  Poole 

Sandilandf,  W.  S.  ToUet,  31,  Fenchurch-street      . 

Sooones,     Francis,    14»   Featheratone-buildiogs ; 

Tonbridge 

Syms,  John  Lockhart ;  20,  Hermes-street,  Penton- 

Tille;  Walworth  

Seymour,  Hugh  Callan.  9,  Leigh-street,  Burton- 

crescent ;  and  Bath 

Shaoklea,  Charles  Frsderie,  6,  Albion-atieet,  Kinga- 

ton-upon-HuII 

Saith.  Albert,  14,  Royal-biU,  Gramwich  ;  Upper 

Stamford-street;  Blackhtath;   St.  noms^V 

atnH 


J.  B.  Deakin  and  W.  Dent,  Wolverhamptoa 

Robert  Weddell,  Berwick-upon-Tweed 
James  Peachey,  Salisbury-square 

WiUiam  Everett,  Andover 

Henry  Hargreaves.  Blackburn 
C.  Richard  Craddock,  Gray*a-inn-square 

WiUiam  Phelps,  14,  Red-lion- square 

Edward  Lawrence,  Old  Jury-chambers 

Henry  Power,  Atberstone 

Thomas  Phippard,  Wareham 
Riohird  Barker,  Chester 

Charles  Wilsoo,  Bedford^row 
Edward  Norton,  Diss 

John  Day,  Margaret-street 

F.  Browne,  Margaret-street 
John  Haywozd,  Oswestry 

C.  J.  Palmer,  Great  Yarmouth 

John  Ilderton  Burn,  South-square,  GrayVinn 
Richard  Roy,  Loth  bury 

Charles  Long,  Southampton 

John  Slater,  Hawkeshead 

Thomas  Barneby,  Worcester 
John  Cdie,  Odibam 

G.  Lamb,  Odibam 

J.  H.  Benbow,  Stone-buildings,  LincolnVion 

H.  H.  Statbam  and  F.  Horner,  Liverpool 
Henry  M.  Aldridge,  Poole 
John  Teeadale,  Fenchnreh-street 
John  M.  Teesdale,  Fenchurcb-street 

Messrs.  Seoones  and  Alleyne,  Tonbridge 

Charles  Davison  Scott,  FnmtTar»-lnn 

John  Physick,  Bath 

G.  L.  Shackles,  Kingaton-apon-HuU 

John  Smith,  Devooport 


Sindyi,  WilliuB  Geoig*,  Co? MU-gaKUii  •   Willing  fltodyt,  5,  OiifViBtt^aif* 

Smart,  Ck>Uio,  9,  New  Ormond-ttreet ;   Bitbop- 

wMrmoodi     ....•,.   RoWt  SniArt,  Snaderimnd 
Shtw,  Ueory,  Billerieay ;  Norfolk-ctraal ;  Soho- 

■quare  Oaorge  Sbaw,  Bili«rieaj 

Sm'Cli,  William  Ackera,  L^wer-road,  Daptford        .  G.  Hilyard,  FuntTttl'a^iaa 
Sladen,  Douglaa  Brooke,  Brompton ;   Cranbrook ;     W.  T.  Neve,  Cninbrook 

aod  Doaghtj-atreet Thoouta  France,  Bedford-rovr 

SbakeU,Tboma8  Steveoa,  5,  (larpar-atreet,  Red- 

lion-aqaare ;  Perabore ;  Gower-plaee     .        .   Edwin  Bali,  Perabore 
TempleflDan,  J.  Marab,  jun.,  15»Morniogton-plaoe ; 

Crewkeme ;  aod  Caltborpe-atreet  .  Joba  M.  Templemao,  aen.,  Crawkene 

Tiard,  Jobn,  9,  Treliick-terfice,  Ptmlico;   and 

Wevmooth R.  C.  Pbillipa,  WeyaMmCb 

Tiylor,  William,  18,  Featberaton»-buildiaga,Holborn   G.  T.  Taylor,  Featberalone-baildiagB 
Thornton,  George,  Bradford  ....    William  Wella,  Bradford 

Townaend.     Frederick,     14,    Mancbeater-atreet,     W.  P.  Pinchard,  Taunten 

Gny*a-ion-road ;  and  Cockermoatb  •       Jobn  Steel,  Cockermoutb 

Undeibili,    Henry,    9,    Montaffoe-place,   Rirer- 

terrace,  Islington ;  and  WoTyerbampton  •    Edward  Bennett,  Wolyerbampton 

Upward,  Walter,  13,  Hamilton-place,  New-road     .   Samuel  W.  Sweet,  Baaingbdl-atraet 

G.  F.  P.  SuttOD,  BaaingbaU<«treet 
Wiodai,  Jobn  William,  48,  Judd-atreet         .  K.  J .  Butt,  Great  RiuaeH-atfeet 

Widhun,  Jamea  Daviaoo,  M,Hana-p1ace,  Chelaea ; 

aod  Briatol  W.  O.  Han,  Bristol 

Webb,  Joaiah   Joaepb,  8,  Great  Ormond-atreet ; 

Soutbaea,  near  Portamooth  .        .   D.  Howard,  Pnrtaaa 

Vbiting,  Cbarlea  Oarid,  14,  Calthorpeatreet ;  15, 

New  Grmond-atreet ;  and  King-atreet    .        .   J.  E.  Maraball,  Cambridge 
Williams,   Ricbard,  61,  George- atreet,  Enston- 

square ;  and  lirerpool  .        .        .        .    R.  Frodabam,  Lirerpool 

Withall,  William  Henry,  7,  Parliament-atreet         •   Jobn  Gregsoo,  Bedford-row 
WillingfoTd,  Edward  Alfred,  Saint  Ivea  .   George  Game  Day,  Saint  Ivea 

Wslker,  John  Fraaer,  IS,  Baybam-atreet,  aoutb,      William  Bartbolomew,  Gray^a-inn-plaoe 

Camden  Town Thomaa  Birob,  Taviatock-atreet 

William  Bartbolomew,  Gray's-inn-place 
Wilaoo,  Tfaomaa  Abrahall,  Worceater     •        .        .   John  Abraball  Wilaon,  Woroaater 
Whitemao,  Alfred,  Eaatbonme      .        •  .   R.  Terreweat,  Eaatboume 

WsltoD,  Edward,  19,  Cbarrington-aUeet,  Camden 

town D.  Erakine  Forbes,  Waroford-couit 

Ward,  Robert  Artbnr,  Upwell ;  Tbetford ;  Myd-     Gregory  Faux,  Tbecford 

dleton*atreet ;  Wella-Btreet     ....       Jaftiea  Crowdy,  25,  Old  Fiab-atreet,  Doctora'-com» 

Hanalip  Palmer,  Up  well 
Warner,    William    Hardiog,   7,  MtHman-atreet,     Henry  Jamea  Hmrrey,  Bath 

Bedford-row ;  Clapton ;  Clapbam    7  George  Dawea,  Angel-coort 

Wilson,  Robert,  jun.,  103,  Lower  Tbamea-atreet ; J 

Berwick-upon-Tweed Jasaea  Call  WaddeU,  Btrwiek-upon^Tweed 

Wbitehouae,  W.  M.  Milla,  5,  Gray'a-inn-aqnare ; 

Studlejr Tbonaa  Jaasea  Rooke,  RayBond4NiildiBg« 

Winfred,  William,  31,  Hart-street,  Bloomsbury; 

Elyaium-row,  Fulham Charlea  Addia,  Great  QueajHrtieet,  Weatminater 

Wbeeler,  William,  18,  Cranmer-place,  Waterloo- 
bridge-road  ;  Clitberoe Robert  Trappea,  Clitberoe 

Wortbington,Thomaa,  60,  Carer-atreet,  Lincoln's- 
inn;  Myddelton-aquare ;  Eaat-atreet* Lamb V 
oondnit-atreet         ......    Edward  Trallope,  Carey-etraet 

Windaor,  William,  Birmingbam     .        «        .        •  Samuel  Danka,  Birmingham 
Yatea,  Alfred,  46,  Finabury-circua ;   and  7,  Lirer-     Saul  Yatea,  Bary«atreet 

pool-atreet,  Broad-atreet  .  .       £.  J.  Sydney,  Finabory-cireoa 

Admuriont  m  UUanf  T^fm^punuwU  to  Jmiga^  Orders. 

Be  Booa,  T.  J.  Redman,  6,  Skinner-atreet,  Soow- 

kfll ;  PuIfiDrd-atreet,  Pimlico  .        .        .  Charles  Boydell,  41,  QueenVsquare,  Bloomabary 

Hayward,  Charlea  Edwiurd,  Browfort,  Deri  zee; 

Haddox-atreot ;   Kanaiagten  ;  and  Euatoo-  Meaars.  Todd  and  Watera,  Winobeater 

pltoe Williams  and  M'Leod,  Temple 

HiBtoQ,  Richard  TboBnM,Wanlock         .       .  H.  Hinton,  Wenlock 

R.  H.  Balnea.  Verutam-buUdinge 

Smith,  William  Frederick,  Hemel  He mpataad        *  William  Smith,  Hemel  Hempstead 
flantt,  WilUui  Lynn,5,Montague*atr«et,  RnssoU- 

•qnn  ••««..        .  John  Edward  Buller,  56k  Llneoln't-inii-fields 


Rrecfi^  »eei«t04is  m  the  su^ttti^tt  c«««t% 

RBPOBTBD  BT  BJLS1II8TSB9  OF  THS   NEVEEAL  C0UBT8. 


MoHij  €mxrt. 
Paget  v.  IMingtom,    Nott.  11, 1847. 

63RD    ORDER   OF   MAY,    1845. 

If  the  bill  be  not  revived  within  the  time 

limited  os  an  application  tnade  under  t&is 

order,  a  fresh  application  should  be  made 

to  the  court  to  dismiss  the  bilL 

In  this  case  an  order  had  been  obtained  in 

the  alternative,  that  the  administrator  of  the 

plaintiff  revive  within  a  mondi,  or  that  the  bill 

be  dismissed.    The  month  had  elapsed  and  the 

bill  had  not  been  revived. 

Mr.  Kindersiey  novr  stated,  that  thei^  was  a 
question  with  the  cegistrars,  whether  there 
should  not  be  a  new  order  that  the  bill  be  dis* 
missed,  or  whether  the  bill  could  be  dismissed 
under  the  former  order.  The  pment  motion 
was  without  notice. 

Lord  Longdate  said  that  he  thought  t!iere 
should  be  a  new  order. 

Ordered  accordingly. 

Re  MackeriU.    Nov.  18,  1847. 

TAXATION.— IRRBOULABXTT.^-WAIVSR. 

An  objection  to  an  order  for  taxation  fir  ir- 
regularity, cannot  be  considered  as  wowed 
by  ambiguous  acts  on  the  part  of  the  party 
taking  it.— The  wavoer  must  be  formal 

This  was  a  motion,  on  the  part  of  Mr. 
Mackerill,  to  discharge  an  order  obtained  as 
of  course  for  the  taxation  of  his  bill  of  costs 
after  payment,  for  irregularity.  The  irregu- 
larity complained  of  was  that  the  order  had 
been  obtained  without  mentioning  the  circum- 
stance of  an  agreement  having  been  come  to 
between  Mr.  Mackeviil  and  his  dienta,  under 
which  the  bill  was  to  be  paid  on  being  re- 
duced 15  percent.  The  bill  related  to  busi- 
ness done  for  a  defunct  railway  company ;  and 
the  persons  with  whom  the  sq^ement  was 
made  were  four  out  of  five  members  of  the  com- 
mittee of  management,  who  formed  what  was 
called  "  the  finance  committee." 

The  defendants  attempted  to  sustain  their 
order  by  suggesting  thdt  they  had  no  power 
to  enter  into  the  agreement  made,  without  the 
sanction  of  the  ower  ncBiben  of  the  manag- 
ing committee ;  an  objection,  however,  which 
Lord  Langdale  immediately  overruled,  observ- 
ing that  he  had  not  to  consider  whether  the 
agreement  was  binding,  but  whether  the  de 
fendaata  had  a  right  to  treat  it  as  a  ouUiCy. 

It  was  then  contended  that  the  irregularity 
had  been  waived  by  the  conduct  of  the  solici- 
tor for  Mr.  Mackerill,  who,  it  appeared,  had 
induced  the  solicitor  on  the  omer  side  to 
postpone  a  warrant  for  one  hour,  which  he  had 
obtained  for  taxing  the  bills,  alleging  that  it 
would  ba  more  convenient  to  procuxse  a  war* 
rant  for  a  longer  time,  and  had  himself  at- 
tended at  the  Taxing-Master's  ofiice,  to  ar- 
range for  the  postponement.     It   was  now 


sworn  that  thia  was  done  not  under  any  inteis 
tion  of  proceeding  with  the  taacation  at  afl, 
but  in  order  to  bring  up  Mr.  MackeriU*  when 
the  time  for  taxadon  should  arrive,  to  produce 
the  agreement  before  the  master,  as  a  prelimi* 
nary  objection  to  the  whole  proceeding.  An 
alkgatioA  that  there  had  been  a  distinct  offisr» 
on  the  part  of  Mr  Mackerill's  London  solid- 
tor  to  waive  the  qMtinn  of  inrc^gularity,  ma 
distinctly  denied. 

Mr.  Kimderdey  and  Mr.  Qktsse  for  the  mo- 
tion. 

Mr.  Turner  conti^ 

Lord  LaagdaU  said  he  thought  the  conduct 
of  the  party  moving  did  not  amount  to  a 
waiver  of  the  irregularity.  He  belkved 
there  had  been  cases,  where  an  order  to  tax 
had  been  discharged  for  irregularity,  though 
some  progress  had  been  made  in  the  taxation 
under  it,  before  the  irregularity  was  disco- 
vered. He  thought  it  would  liave  been  the 
better  course,  had  a  more  distinct  intimation 
of  the  intention  to  insist  upon  the  agreement 
as  an  objection  to  the  order,  been  given  in  the 
first  instance*  But  to  waive  the  iiregulaiity, 
there  must  have  been  some  more  formal  act 
than  appeared  to  have  been  done  in  this  case. 
llie  order  must  be  discharged  for  irregularity, 
with  costs. 


IHitT'dixiiffllar  of  ftofi^snli. 

The  London  and  ProtmoieU  Law  Jmwwm 
Society  v.  The  London  amd  Pfmrimcud  Joints 
Stock  Life  Insurance  Company.  Nov.  11) 
1847. 

PCMilC   COMBANY.— SIMILARITY   OF   KAMli 

Where  one  public  compmny  susmmed  a  name 
in  same  respects  similar  to  another  p^ 
companyj  but  it  appeared  that  the  firmer 
was  not  likely  to  sufer  any  injury  from 
the  resemblance  j  an  injunction  to  restraut 
the  latter  from  continuing  their  name  end 
title  refu»od,  with  liberty  t»  plainiifi  tB 
bring  am  euition  at  lam. 

This  was  a  motion  on  behalf  of  the  London 
and  Psovlncial  Law  Assurance  Company,  for 
an  injunction  to  restrain  the  London  and  TrO" 
vincial  Joint-Stock  Life  Insurance  Company 
from  continuing  to  use  the  words  ''London 
and  IVovincial,**  as  part  of  their  name  and 
style.  The  plaintiff's  company  Mras  registered 
in  November,  1846^  andtbe  aefendanrs  com* 
pany  in  June,  1847* 

Mr.  Betketi,  Mi:.  Rsli^  and  Mr.  Glasse,  for  &e 
injunction,  contended,  that  as  the  defendants 
had  prefixed  the  wovds  **  LondoA  and  Pnmn* 
^ial "  to  their  title,  the  public  would  be  misled, 
and  much  confosion  eaused,  tlie  phdnM 
being  in  the  habit  t)f  caffio^  themsrfves  nerrfy 
"  The  London  and  Frovmcial  Assurance  Com- 
pany," and  that  on  several  occasions  lettct 
addressed  to  the  defendants  had  been  deHfered 


1Tin  Ctinrifci  I   tF,  C« 


jitlbeflffioBt4if  Ihaylilnflli  Unnpy  ic  Brw^' 
>(^  6  Beer.  66  Ic  418;  MiOmgim  v.  A«w  a 
lbl.ftO.3Sfl. 

Mr.  8tmrt  aad  Mr.  F.  /.  Ifatt  wwe  te 
^ddndBtBy  but  wtK  not  htwd.  Itappcand^ 
ioKW,  tfaM  Ae  pcoepeetoacs  of  the  two  ( 
fmin  were  wy  diininiiar»  and  that  the 
4Baaa  of  the  fdunliffs  mere  in  Nicholae  Lane, 
hamiimd  Stieet»  and  thoee  of  ife  defieadMOlB 
B  Bridge  Street^  Blackfinars. 

The  Fice-dofieiflar  anil,  k  appeared  te 
hmt  to  be  a  yery  limple  caae  ;  it  waa  not  as 
appiication  to  leatrain  the  uae  of  an  entire 
aaias,  but  aatf  the  tiro  firat  worda  of  it.  Hie 
fUidfk  on  which  the  ooinrt  acted  iraa  dear; 
itiiwafi  had  rec^ard  to  the  two  qiiB8tiona»  #rat, 
i&edKr  die  plaintiff  had  carried  on  hia  trade 
far  iBch  a  length  of  time  with  the  ezduaive 
of  a  certain  name  aa  to  jnatify  a  amn- 
intere£Brence  with  the  d&nduit;  and 
mcoodty,  whether  the  title  adopted  by  die 
defeodsmt  waa  likely  ta  mialead  the  public, 
iad  80  prodace  an  injory  to  fhe  phdntt£ 
Kcw^  it  appeared  to  ban  that  whtsn  persona  in- 
teded  to  inanre  in  a  aociety  they  wcrM  make 
prticiilar  inquiriea  aa  to  its  merits,  and  the 
int  thinff  that  wonld  strike  them  on  rca&og 
tke  plaintiff's  title  would  be  the  word  "Law,^ 
ind  they  would  ionnediately  be  apprized  that 
tbe  society  waa  one  mahiitained  oy  lawyers; 
the  word  Law  was  not  attempted  to  be  naed 
by  the  defendants,  bat  merely  the  team  Joints 
Stack  <'iife"  Insurance  Company.  He  did 
aat  think,  therefiue,  that  any  mistake  was 
likely  to  occur.  As  to  any  partienlar  damaffe 
that  mig^  anae  to  thepkBtil&«  hethoo^ 
Aatought  be  a  fair  queation  to  be  tried  at  law. 
fie  shmild  tbecafoee  rclmse  the  mjaAction,  but 
WQidd  aUow  the  motioai  to  stand  orer  to  direct 
a  tnal  at  law  in  the  usual  way. 

Roberts  v.  Madoeks.    Nov.  16,  1847. 

BILL  OF  RETTTOB. — IN8VFriC?IMlfT  PROBATE 
STAMP. — NSGATITB  PLBA.  | 

To  a  bill  of  revivor  filed  by  the  executrix  of 
ike  original  phintifft  a  pkea  of  the  statutes 
regfdaiim^  the  stamps  am  pwobatesy  amd 
averring  that  the  stasm  on  the  probate  was 
insuficient,  overruisd^  the  court  holding 
that  the  plea  should  have  been  simply 
"  not  executrix*'  and  that  a  plea  in  sub- 
stance negiative  but  in  form  t^finnatwe  is 
bad. 

In  this  case  the  original  bill  had  been  filed 
to  recover  a  sum  of  18,0001.  and  i^ywards,  one 
tf  the  plaintiff's  haddied,  and  the  present  plain- 
tiff revived  the  suit  by  a  bill  of  revivor,  aning 
in  the  character  of  executrix  of  the  testator, 
tkeionner  nlaiatiffin  the  oause. 

To  this  bill  of  revivor  a  plea  was  put  in, 
yrngferth  that  the  assaU  ot  the  testator  had 
Dsenswoni  under  ^fiOOL,  and  duty  had  been 
piid  on  that  aum  onlv  by  the  exacutriz,  tliat 
tbe  original  bill  sought  to  weaver  a  sum  of 
tt>OOQL  and  upward^  and  that  the  probata 
uty  was  therefoie  insufficientp  and  oy  the 
>tituted&  10  W.  9^  c  16.  as.  19  &  Sguin  con- 
Junction  with  the  stotute  55  Geo.  3,  c.  184,  s.  8, 


icient 

^balB  duty  had  been  paid,  iaasa  mmg  m.  any 
eamt  of  law  or  aqmly.  TIm  pka  noweame  on 
for  hearing. 

Mr.  Bethell  and  Mr.  Renshaw  objected 
to  the  form  of  the  plea,  that,  being  in  &ct 
a  negative  one,  it  waa  in  form  afumarive; 
that  it  should  have  averred  that  the  executrix 
had  not  duly  proved  the  will,  or  simply  that 
there  was  no  probate. 

Mr.  Saiorf  andMr.  Craig,  contra,  submitted 
that  the  plea  was  in  a  proper  form.  Tlie  de- 
fendant could  not  conscientiously  swear  that 
the  plaintiff  had  not  proved  the  wiU,  for  the 
fact  was  well  knoam  to  be  otherwise,  neither 
could  he  swear  to  a  matter  of  law ;  what  hfi 
had  done  was  to  aver  the  fact  and  conclnde 
with  the  matter  of  law.  If  the  defendant  had 
pleaded  negatively,  and  the  plea  had  been  x^ 
pfied  to,  the  prolwte  would  have  been  put  in 
evidence,  and  the  defendant  would  have  been 
unable  to  prove  that  the  probate  did  not  cover 
so  large  a  sum  as  that  sought  to  be  recovered, 
for  the  pleadings  in  the  bul  of  revivor  would 
not  have  ndsed  the  question  as  to  the  suffi- 
ciency of  the  stamp.  Christian  v.  Devereux, 
12  Sim.  272;  Hunt  v.  Stevens,  3  Taun.  113; 
Simon  v.  Milman,  2  Sim.  241. 
.  The  Vtce-Chancellor  said,  that  if  the  de- 
fendant  had  pleaded,  following  the  worda  in 
the  bin.  that  tne  plaintiff  was  not  the  sole  legal 
representative  of  the  testator,  issue  would  have 
been  taken  on  that  fact,  and  then  the  state- 
ment on  the  original  bill  might  have  been  dSj^ 
cussed.  He  could  understand  the  plea,  but 
the  only  question  was  as  to  the  form  of  its 
being  affirmative  when  it  was  in  reality  a  nega- 
tive pka.  Take  the  case  of  a  person  claiuung 
to  Y)e  heir,  and  filing  his  bill,  as  a  defence  ta 
such  bill,  instead  of  putting  in  a  plea  of  not 
heir,  would  it  be  a  gooa  substitute  to  go 
through  a  long  rambling,  genealogical  state- 
ment, which  might  eventuflQly  establish  that 
some  other  person  was  heir?  His  opinion 
was,  that  if  the  plea  had  been  negative  in  ifti 
form  it  would  have  been  good,  but  that  in  its 
present  shape  it  was  bad.  Plea  overruled  with 
costs. 


Reeve  v.  JBicAer.    Monday,  November  8,  1847t 

PRACTXCB. — PABTEBS. — KUBBAKn    AMB 
WIFX. — SBT-OFP. 

A  legacy  was  bequeathed  to  an  unmarried 
womstn,  who^  after  the  date  of  tie  will  and 
before  the  death  of  the  testatrix,  married. 
The  legacy  was  given  out  of  the  produce  of 
real  estate  directed  to  be  sold.  The  wife 
possessed  herself  of  part  of  the  assets  ^f 
the  testatrix,  consisting  qf  a  deposit  note, 
and  the  executors  brought  an  action  against 
the  husband  for  the  same,  and  retovered  a 
verdict  with  damages,  A  suit  was  instituted 
against  the  executors,  and  the  party  to 
wham  the  produce  qf  the  real  estate  was 
bequeathed  (subject  to  pavment  of  the 
legacy)  for  payment  of  (he  legacy.    Held, 


Snpii^ioi  Cmi$:  V.  e.  K9ii9fliBmfe.'--AppmAin  Bimkn^tey. 


.'•  ^utt ^hj^atm  of  tka produce  tubjeet  to  the 
legatsfwoB  not  a  necessary  porty,  and  also 
that  the  eaeeatots  could  not  set-off  the 
judfmeiU  in  the  aoHou  agonist  the  legacy. 

This  was  a  bill  filed  for  pavmentof  alegacv. 
The  facts  were  as  follow: —Hannah  Reddisu, 
widow^  by  her  will,  dated  the  4th  day  of  May, 

1842,  devised  to  Thomas  Richer  and  William 
Merrington,  certain  hereditaments  upon  trust  to 
sell,  and  ffave  the  sum  of  140/.,  part  of  the  pro- 
duce, to  ner  niece  E.  R.  Keeble,  and  the  residue 
thereof,  after  payment  of  the  expenses  of  sale, 
to  John  Richer,  and  in  case  he  should  die  in 
her  lifetime,  to  his  children;  and  the  testatrix 
appointed  the  said  Thomas  Richer  and  William 
Merrington  her  executors.  The  testatrix  died 
on  the  17th  Feb.  1845.    On  the  7th  of  July, 

1843,  E.  R.  Keeble  married  William  Reeve. 
Thopoas  Richer  and  William  Merrington,  upon 
receiving  140/.  from  John  Richer,  conveyea  to 
him  the  hereditaments  before-mentioned.  Some 
time  before  her  death,  and  on  the  Ist  of  August, 
1839,  the  testatrix  deposited  with  Messrs. 
Alexander  &  Co.,  bauKers,  a  sum  of  65/., 
whereupon  she  received  their  promissory  note, 
called  a  "  deposit  note,"  for  that  sum,  with 
interest  at  2^  per  cent.,  payable  to  her  or  order. 
This  note  came  into  the  possession  of  her  niece, 
and,  as  she  alleged,  as  a  f^h  from  the  testatrix, 
but  which  was  denied  by  the  executors.  An 
action  of  trover  for  the  recovery  of  the  note  or 
the  value  thereof,  was  commenced  by  the  exe- 
cutors in  the  month  of  April,  1846,  against 
William  Reeve,  the  husband,  and  it  was  tried 
on  the  30th  of  July,  1846,  when  a  verdict  was 
found  for  the  executors,  with  42/.  damages,  the 
amount  remaining  due  on  the  note,  subject  to 
be  reduced  to  40«.  if  William  Reeve  should  de- 
liver up  the  deposit  note ;  and  upon  this  verdict 
judgment  was  entered  up  against  him,  but  he  did 
not  deliver  up  the  note  until  long  after  the  bill 
was  filed,  or  pav  the  costs.  I'he  bill  was  filed 
by  the  husbana  and  wife  against  the  executors 
and  John  Richer  for  payment  of  the  legacy. 
Hie  defence  made  was,  that  the  plaintiffs  were 
not  entitled  to  the  legacy  without  allowing  the 
executors  to  retain  or  set-off  the  amount  of  the 
costs  incurred  in  the  action,  the  promissory 
note  having  only  been  deUvered  up  during  the 
progress  of  the  suit.  They  also  insisted  that 
the  legatee  of  the  produce  of  the  sale,  subject 
to  the  legacy,  was  not  a  necessary  party. 

Mr.  Russell  and  Mr.  Taylor  api^arcd  for  the 
plaintiff,  and  cited  Jeffs  v.  Wood,  2  P.  Wms. 
128 ;  Carr  v.  Taylor,  10  Ves.  674 ;  Ranking  v. 
Barnard,  5  Madd.  32 ;  Exparte  0*Ferrall,  1 
Gljrn.  &  Jam.  347;  and  TVrighty,  Moody,  I 
Sim.  &  Stev.  266,  and  Beames*  Ord.  464. 

Mr.  Toller,  for  the  defendants,  cited  Mac 
Mahon  v.  Burchell,  3  Hare,  9,  and  5  Hare,  322; 
Jones  r.  Mossop,  3  Hare,  568 ;  Hall  v.  Hili,  2 
Dr.  &  War.  109;  and  fVUliams  v.  Daoies,  2 
Sim.  461. 

Sir  /.  L.  Knight  Bruce,  V.  C.  I  am  of 
opinion  that  it  was  unnecessary  to  make  John 
Kicherparty  to  the  suit.  The  bill,  as  against 
John  Richer,  must  be  dismissed  with  costs. 
As  to  the  other  defendants,  the  action  in  ques- 


tion was  an  action  of  trorer  broug)it  by  them 
expressly  as  executors,  not  in  their  own  right, 
and  thiey  are  not  hable  as  executors  fdrthesmn 
demanded  by  the  bill  here,  which  was  given  by 
the  testatrix  out  of  a  portion  of  her  real  estate 
merely.    How  the  case  would  have  stood  if 
such  circumstances  had  not  existed,  I  need  not 
say.    In  addition,  there  is  here  the  circum- 
stance that  the  deixrait  note  having  been  ^ven 
up,  the  damages  mr  which  the  judgment  is  re- 
covered, independently  of  the  costs,  are  the  re- 
duced damages  of  40s.  only, — ^in  fact,  nominal 
damages;    and  the  defendant,  John  Ricb^, 
who  is  beneficially  entitled  to  the  real  estate 
charged  by  the  will  with  140/.,  is  not,  as  I  un- 
derstand, interested  in  the  testatrix's  residuary 
personal  estate.    But  there  is,  moreover,  the. 
fact,  that  the  gift  by  the  will  of  the  140/.  was  to 
the  wife,  whose  marriage  took  place  between 
the  will  and  the  death,  whilst  the  action  was, 
and  the  judgment  of  course  is,  against  the  hus- 
band alone,  and  the  wife  is  living  as  well  as  the 
husband.    I  think  that  in  the  present  case  the 
set-off  or  deduction  upon  the  ground  of  that 
judgment  cannnot  be  allowed  to  the  defendants 
the  trustees.    As  against  them,  there  must  be 
a  decree  for  the  140/.,  with  interest  and  costs, 
the  interest  at  4/.  per  cent,  from  the  17th  of 
February,  1846.    The  payment  must  be  either 
to  the  husband  or  the  husband  and  the  wife, 
according  as  the  practice  of  the  court  ma^  be 
ascertained  to  be.    I  do  not  of  neeessity  direct 
it  to  be  pud  to  the  husband  and  wife.    Some- 
thing may  turn  n]^on  the  form.    Let  it  be  ac- 
cording to  the  strict  rules  of  the  court,  cither 
to  the  husband  or  to  the  husband  and  wife.    I 
do  not  know  how  the  strict  rule  of  the  court 
may  be,  and  I  wish  the  registrar  to  be  very 
careful.    I  give  the  plaintiffs  the  costs  even  as 
against  the  trustees  most  reluctantly.    I  would 
not  have  done  it  if  I  could  have  avoided  it. 


(Before 


Knigfalt 


9jppeaU  in  JB4nltntptq;. 

Vice-ChanceUor   Sir   J.  L, 

Bruce.) 

Evporte  Bell,  in  re  TanstaU  and  Cash. 

LI«N  ON   GOODS. — ^FRAtlDVLENT    RBMOVAt. 

A  bankrupt  who  had  given  a  Hen  on  certm 

goods,  by  fraud  obtained  possession  of  them, 

and  rendered  them  undistinguishable   by 

mixing  them  with  other  goods  of  the  same 

sort,  bnt  the  court  gave  effect  to  the  lien  to 

the  extent  of  the  goods  or  their  value. 

The  petitioner  in  this  case  was  the  public 

officer  of  the  Bristol  Branch  of  the  National 

Provincial  Bank  of  England,  setting  forth  that 

the  bankrupts',Tunstall  and  Cash,  ou  merchants 

at  Bristol,  who  kept  an  account  at  the  bank^ 

had,  on  the  1st  of  June,  1847>  overdrawn  thstr 

account  (3,755/.   6s.  8c/.;    and  on    the  2nd 

paid,  in  bills  and  cash  593/.,  but  on  the  same 

day  sent  an  order  for  pavment  by  the  bank  to  the 

bankrupts'  account  in  London  of  737/.  lOs,  iOd. 

In  consequenceofthe  remonstrance  of  Stephens, 

the  manager  of  the  bank,  on  the  state  of  their 

account,  the  bankrupts  offered  to  nlaoe  in  his 

hands  20  tons  of  oil  oelonging  to  tnem,  in  the 


^iipenor  CourU :  V*  C.  KaigH  ftiiM»^4lVM^  ^  Btmkmptt^.-^Qmm^s  Bench, 


wanlioiue  of  the  Bnstol  and  Biwpiiylwin  Rail* 
way>bat  whicli  it  had  been  arranged  should  be 
removed  to  the  cellars  of  Mr.  JohnsQn»  a  ware- 
house-keeper. Tunstall  gave  Stephens  the  fbU 
loving  order  :  —  "  Bristol,  3»  6  Mo.,  1847. 
R.  H,  Johnson,  CUre  Street  HiOl.  Please 
transfer  to  H.  £.  Stephens  the  olive  oil  (aboat 
*20  tons)  which  we  have  this  day  arranged  for 
storing  in  thy  cellar.  Tunstall  and  Cash :"  and 
this  was  accompanied  by  this  memorandum,—- 
"Bristol,  3,  6  Mo.,  1847.  To  the  directora  of 
the  National  Commercial  Bank  of  England. 
In  consideration  of  advances  made  on  our  ac- 
connt,  we  have  this  day  directed  the  transfer  by 
R.  H.  Johnson,  of  20  tons  of  olive  oil  or  there- 
abouts, into  the  name  of  H.  £.  Stephens,  your 
manager  here,  which  oil  we  hereby  authorize 
you  to  sell  and  dispose  of  where  and  as  you 
ihall  see  fit,  and  to  place  the  proceeds  to  our 
credit  Tunstall  and  Cash."  The  order  given 
to  Stephens  was  delivered  by  him  to  Johnson. 
On  the  4th  of  June,  Tunstall  paid  in  bills  and 
cash  848i.  19«.  4(/.,and  at  the  same  time  directed 
the  bank  to  pay  816/.  6«.,  on  account  of  over- 
due acceptances,  and  bv  letter  stated,  thnt 
some  delay  would  take  place  in  the  storing  of 
the  oil  on  account  of  cooperage,  which,  when 
done,  would  be  placed  in  Johnson's  cellars. 
On  the  5th  of  June,  the  drafts  for  the  accept- 
ances were  given  and  an  order  for  delivery  of 
the  oil  by  Uie  railway  company  was  given  to 
Stephens,  which  was  dated  for  Jul^  4th,  instead 
of  J  one  4th,  but  afterwards  rectified.  It  was 
presented  on  Monday,  June  7,  when  it  was  dis- 
covered that  part  of  the  oil  had  been  delivered 
(0  Smith,  under  a  written  order  of  the  bank- 
mpts,  dated  5th  June.  Smith  was  superin- 
tendent of  the  bankrupt's  manuiiactory,  and  at 
six  o'clock  on  the  7th  Tunstall  gave  him  the 
order,  dated  3rd  of  June,  with  directions  to 
remove  the  oil  to  the  manufactory,  which  was 
done  on  that  and  the  following  day.  A  fiat 
issued  against  Tunstal  and  Cash  on  the  1 1th 
of  June,  and  they  were  declared  bankrupts. 
The  petition  prayed  that  it  might  be  declared, 
that  under  these  circumstances,  the  bank  was 
entitled  to  a  lien  on  20  tons  of  oUve  oil  as  a  se- 
euntyibr  the  debt  due  from  the  bankrupt: 
that  their  interest  in  such  security  might  be  es- 
timated at  960/.,  and  that  leave  might  be  given 
to  the  petitioner  to  prove  for  the  difference  be- 
tween such  sum  and  the  amount  due  to  the 
bank  from  the  bankrupts.  The  petition  was 
opposed  on  behalf  of  the  assignees,  on  the 
Rround  that  the  transaction  was  not  completed 
by  the  delivery  of  the  oil,  and  that  the  oil  hav- 
ing subsequently  passed  into  the  hands  of  the 
bnkmpt,  had  become  in  their  order  and  dis- 
position, and  besides  this,  had  been  mixed  wi^ 
their  other  stock,  and  could  not  be  distin- 
K^hed.  Another  ground  was,  that  no  n(>tice 
Wing  been  given  to  the  company  to  detain 
the  remainder  of  the  oil  not  delivered  on  the 
7thy  the  bank  had  assented  to  the  course 
adopted  by  the  bankrupts. 

Mr.  Bacon  ^nd  Mr.  /.  T.  Htmphry  for  the 
P^ion. 

Mr.  l^KHcd  and  Mr.  Othornt  for  the  assig- 
nees. 


The  Viec^ChamM^.  I  decline  saying 
whether,  according  to  the  description  given  by 
the  counsel  for  the  assigaeefs  there  was  or  was 
not  a  trana£er  of  the  proj^rty ;  but  I  am  satis* 
fied  that  there  was  a  valid  and  available  con* 
tract  for  a  lien  before  the  bankruptcy,  a  coi^* 
tract  subject  only  to  the  question,  whether  the 
bankrupts  at  the  time  they  became  bankrupt 
had  the  consent  and  permission  of  the  true 
owners  to  hold,  and  had  the  order  and  dispo- 
sition of  these  aoods  whereof  they  were  re- 
puted owners.  1  am  of  opinion  that  upon  the 
facts  of  this  case,  that  sucn  possession  as  they 
had  at  the  time  of  the  bankruptcv — which  is 
the  only  period  to  which  the  72na  section  of 
the  act  refers  ;—that  at  such  time  such  posses* 
sion,  order,  or  disposition  as  they  had  was  not 
with  the  consent  or  permission  of  the  bankers, 
who  for  this  purpose  were  the  true  owners  f 
and  therefore  that  effect  must  be  given  to  the 
limited  eitent  to  which  it  is  asked,  namely,  the 
20  tons,  or  the  produce  amounting  to  960^ 
The  costs  to  be  paid  in  the  usual  manner 
where  there  is  a  written  security. 

4ducen's  ISenctl- 

(Before  the  Four  Judges.) 

Tke  Queen  v.  The  Inhabitante  of  Henley. 

Michaelmaa  Term,  1847. 

HIGHWAY.— RSPAIR. 

In  an  indictment  for  the  non-repair  qf  a  road, 

to  which  the  defendants  plead  ed  not  guiUy, 

and  the  ewlenee  showed  that  the  road  nev^r 

was  a  hard  road,  and  that  it  was  in  as  good 

state  of  repair  as  it  had  usually  been  here^ 

tofore  :  the  Court  held  that  the  question  to 

be  submitted  to  the  jury  was,  whether  the 

road  was  in  a  state  in  which  the  pubHe 

could  pass  along  with   ordinary    coare- 

nteitce  .•  and  the  degree  of  repair,  with  re- 

ference  to  the  original  state  of  the  road, 

was  not  a  question  for  their  consideration. 

The  defendants  were  indicted  for  the  non- 

repair  of  a  road.    They  pleaded,  as  to  part  of 

the  road,  not  guilty,  and  as  to  the  remainder, 

that  a  third  party  was  liable.   On  the  first  issue 

a  verdict  was  found  for  the  Crown,  and  on  the 

second  issue  the  defendants  had  a  verdict.    It 

appeared  the  road  in  queetion  connected  two 

other  roads  in  the  same  parish,  and  the  part  in 

question,  which  by  the  verdict  the  defendants 

were  found  liable  to  repair,  had  never  been  re- 

paired  with  broken  stones  or  hard  materials, 

and  the  evidence  was  that  it  was  at  the  time 

the  indictment  was  preferred  in  as  good  a  state 

of  repair  as  it  bad  usually  been  known  to  be. 

llie  case  was  tried  before  Mr.  Justice  Patteson 

at  the  last  assizes  for  the  countv  of  SuiOTolk. 

The  case  was  left  to  the  jury  on  the  first  issue 

whether  the  defendants  were  liable  to  repair  the 

road. 

Byles,  Serieant,  now  moved,  pursuant  to 
leave  reserved  at  the  trial,  to  enter  a  verdict 
for  the  defendants  on  the  first  issue,  on  the 
ground  of  misdirection.  He  contended,  on  the 
authority  of  the  cases  Bex  v.  Cluworth,^  and 
Rex  V.  Londutph,^  that  the  parish  was  npt 


»  1  Salk.  359.        ^  1  Mood.  &  Rob.  393. 


^BUV  0im^9 


I  to  fVMde  the  ImbI  pwwMi  TOBd>  Imt 
only  Bodi  a  road  w  the  pnblic  have  Iwtetolbw 
aecepted  and  enjofBd,  and  that  the  karnad 
judge  shoold  have  so  dffeeted  the  jwy. 

Lord  Dmtman,  C.  J.  When  a  way  has  he- 
come  a  public  road,  the  public  have  a  right  to 
inre  it  m  a  stale  in  whicn  they  can  pass  along 
tA  with  <n-dinary  coavenience.  How  the  way 
became  a  road,  and  what  had  been  ils  origimd 
elate,  are  not  qnesdons  to  be  entertained  in  a 
proceeding  of  this  sort.  Hie  direction,  there- 
me  of  the  learned  judge  was  quite  comet. 

Patteson,  J.,  concnmd. 

Coleridfft,  J.  The  indictment  is  in  t^  com- 
mon form,  and  the  issue  raised  ie  whether  the 
Riad  is  out  of  repair,  and  not  as  to  the  degree 
of  repair  that  may  be  vequisite.  If  the  ques- 
tion for  the  jtnri  to  decide  was,  whether  the 
road  was  as  good  as  it  had  usually  been,  in- 
veetigatiens  of  this  sort  would  be  more  uncer- 
tain, and  the  evidence  more  conflicting  than  is 
uanal  in  such  cases. 

Brie,  J.,  conconed. 

Role  refused. 


Evans  v.  BelL    Michaelmas  Term,  1847- . 

TBOVER. — CONVBRSIOlf. 

An  attorney  had  in  hi$  fouession  goods  which 
had  been  deposited  with  him  as  security  to 
cover  a  promissory  note  and  a  bill  of  ex- 
change held  by  his  client,   Avtions  had  been 
bronght,  the  proceedings  inwkich  were  stayed 
under  an  order  for  payment  of  debt  and  costs 
within  an  hour  after  taxation.     fVithm  the 
honr  the  money  was  tendered  at  the  attor- 
ney's oJHee,  and  the  return  of  the  goods  de- 
manded.    The  attorney f  whose  managing 
derfc  had  had  the  direction  of  the  whole 
bttsiness,  declined  to  accept  the  money  and 
to  restore  the  goods  until  that  clerk,  who 
was  not  at  that  moment  in  the  office,  should 
return. 
*  Held,  that  this  was  no  act  of  conversion  such 
as  would  maintain  trover. 
This  was  an  action  of  trorer  to  recover  cer- 
tain furs  which  had  been  deposited  with  the 
defendant  under  the  following  circumstances : 
— ^The  defendant  was  an  attorney,  and  a  client 
of  hja  held  a  bill  of  exchange  and  a  promis- 
aory  note,  on  each  of  which  the  plaintiff  was 
liable.    These  instruments  being  overdue,  the 
client  required  security  to  be  given  for  their 
payment,  and  the  plaintiff  therefore  deposited 
with  the  defendant  the  furs  in  question.  There 
had  been  one  action  on  the  bill  of  exchange, 
which  had  been  disposed  oi^  and  an  action  had 
been  brought  on  the  promissory  note,  and  had 
poceededto  the  delivery  of  the  declaration.  A 
judge's  order  was  then  obtained  for  the  pay- 
ment of  debt  and  costs  within  an  hour  after 
the  taxation  of  the  costa^  or  for  judgment  to  be 
signed  as  for  want  of  a  plea.    The  costs  were 
tailed  on  the  12th  of  April,  and  within  the  hour 
a  clerk  to  Messrs.  Mayhew,  the  attorneys  for 
the  present  plaintiff,  went  to  the  defendant's 
office,  tendered  payment  of  the  money.,  and  de- 
manded the  reeytoration  of  the  goods.    The 


leBsiwatbrmcmef.aBdfetQnithe  vaodas  and 
he  than  ralnaed  to  faava  my  fiBthcv  -'^^^f^^iW' 
csAioa  with  tfaa  dork,  between  wkoaa  and  him* 
saftf  there  appeared  to  baaoma  peraooil  taaMt 
ofdiAraMM.  The  cferic  vatomad  to  McHKt. 
Mayhaa^  who,  f  piatiiq  this  aa  a  rafosal  to  da> 
liver  the  goa^  audi  as  waoUi  in  law  aneunl 
to  aeoBVttaWm  eufficient  to  maintain  trofer» 
dineted  him  la  ieaue  tha  wnt  in  Aiaactiaa 
fofHiwiih.  WiAinaqurterof  anhffvatew 
the  dark  of  the  detedKit  cafled  at 
.  MayhaaKa  ta  reeeiwa  payoMut,  and  ta 
raatore  tiie  ffoeds;  but  thwigii  he  waa  paid  tha 
maney  payaUaandar  the  judga'a  ovdeCt  MasBa. 
Mayhew  leAiaad  to  raceive  tka  gooda,  aa  A» 
wiit  im  thia  «rtiaa  had  beam  aotuaily  iaaaal 
The  carna  waa  tried  at  the  aittinga  after  hot 
Tiinty  Tam,  beCaw  Lord  Daonan,  whca  Iha 
above  iKta  haviag  beea  propad*  h^  bidaUf 
f iipmeaod  hia  ofimtm  that  Aey  were  not  aafio 
ciaat  to  oonadtote  a  eoarenkm  in  law,  and  tha 
invara  atatad  their  opbdoa  liut  tlMie  had  net 
been  a  oonvwaaan  ia  iiast.  The  vardiot  wm 
therafose  enleiadfer  tha  defeMdaut. 

Mr.  Sergeant  Aea  moved  for  a  aula  mms  for 
a  now  tii^  on  the  groaiid  of  nHadkaetion.  The 
damand  heva  waa  hnrfully  made  wImu  the 
tender  was  made,  ami  the  vafiaaal  than  to  da- 
Uvar  the  fooda  waa  a  ratoal  not  wacraoted  by 
law,  and  waa  thenfoee  %  good  grouad  ol 
k  ia  admittedthat  dmand  andiefoaal 
do  not  of  tbamaalvea  constitute  a  coavenira^ 
bat  they  are  evidence  of  it,  and  hen  the  evi. 
denee  was  complete.  In  Cohhett  v.  Cluttrnt,* 
a  refueal  to  deliver,  under  circatnatances  sock 
ae  exiatedin  thia  eaaa,  waa  held  to  amount  to  a 
conversbn.  If  gooda  are  bailed  and  not  de- 
livered upon  demand,  this  is  a  convenion.^ 
The  tender  of  the  goods  afterwards  did  not 
purge  the  oonversion.*  "nie  converaion  but 
was  complete  by  l3ie  refosal,  and  the  subaeqaeiit 
tender  of  iht  gooda  did  not  take  away  theright 
of  action. 

Mr.  Juatiee  Wightman.  It  ia  admitted  ia 
the  argnaaent  here  that  a  demand  and  refusal 
do  not  of  themselves  constitute  a  conversioBy 
but  are  only  evidence  of  it.  Now,  what  is  the 
amount  of  that  evidence  here  f  The  defendaat 
did  not  insist  on  the  right  of  keeping  the  goods, 
but  merely  declined  to  give  them  up  for  some 
little  time  till  he  could  ascertam  a  fact  which 
he  was  entitled  to  know.  That  was  onlv  a  con- 
ditional refusal  to  ddiver.  It  cannot  oe  said 
that  it  showed  an  intention  to  convert  tha 
goods,  or  amounted  to  an  assertion  of  any  right 
to  convert  them.  The  defendant  merely  asked 
the  attorney's  clerk  to  wait  till  the  defendant's 
managing  clerk,  who  had  had  the  whole  con* 
duct  of  the  afiair,  ahould  come  info  the  office. 
I  think  the  direction  of  the  learned  judge  was 
right.  Then  what  was  the  condusion  of  the 
jury  upon  these  facts  ?    The  prmd  facie  evi- 

•  2  Car.  &  P.  471. 

•»  1  Rol.  Ab.  5, 1.  50,  10  to  56  b. 

*  1  Rol.  Abr.  5  1.  40. 


CmtH. 


tewads  •£  iIm  Jams  t^  6ilibliik  hi  act  •€ 
uMiiiukM;  aid  «  tMm  «»  m«  ihst*  m  41ib 
teli^  the  finiingoftlM  jury  wM«i|^t;  Mtktft 
mh&dignmaAa  tbis  nde  ought  t»  be  nfesed. 
lfr.JMtwe  Jri^  1  Uuiik  that  tliA  diRcticMi 
«MTigfat,«iid  tiwtthvAnduifrww  ri^t  it 
iicleirlMrilii*  a  daoiaDd  aad  a  rafiinl  aelf 
GoaHitBke  endanoa  of  a  ooonranun,  capable  of 
bom^enlnaed  by  fvaof  of  tba  dvcwaaauioBS 
vte  vtiidi  they  took  pbea^  Than  what  are 
lbs  cifomntaBaca  h«e  >  Thedefcndaat  naa 
teboMw  of  theae  fan  aa  the  attorney  lor  aiu 
elberpcnoa  who  waa  aatided  to  letain  tbea 
aieoBrily  for  the  debt  nd  coati  im  an  actkm 
ablck  be  had  Wo«i|(ht.  The  wriiac  had  been 
aadwmoat  hoa^  tmae,  and  the  ckrk  of  the 


irfaidiBt  waa  the  peraaa  who  bad  attended 
ibi  jadge  vfaea  the  order  waa  aade,  and  who 
m  fatty  acqaaiaied  with  sdl  the  eircunMtanoee 
iftfaecaee.  The  derk  of  the  oppoaile  party 
flnwand  tesadflMd  the  anm  iriach  he  nia  the 
■MCer  had  allowed.  The  defendant  aaid,  1 
d»Dot  knew  anything  abent  it,  but  mj  manage 
iof  ekrk,  who  ooea  know,  will  cqw»  m  within 
Utfanboor.  ITiatdkl  not  mean  more  than 
tliiC»  I  cannot  gi^e  up  the  fnra  till  1  know 
wb^hBT  it  te  right  to  4o  ao,  and  if  it  ie  light,  I 


"If  Mtf  JMMMM  WMFMeV  WMMMNl  1 


This  was  a  rule  oTitained  by  Ckamoei  on 
the  6th  of  November,  cainiog  on  the  plaintiff  in 
this  ac^n  to  show  cause  why  the  writ  of  ct^ias 
issued  in  this  cause  should  not  be  set  aside  for 
irregularity,  and  the  defendant  discharged  out 
of  custody.  It  appeared  by  the  affidavits  need 
in  moving  for  the  rule  that  the  defendant  wm 
in  June,  1844,  taken  on  a  capias  issued  in  this 
action.  Upon  this,  he  petitioned  the  Court  of 
Bankruptcy  under  the  Insolvent  Debtora'  Pro- 
tection Acts,  5  &  6  Vict.  c.  lie,  and  7  &  8  Vict, 
c.  96.  He  obtained  his  interim  order,  and  waa 
discharged  out  of  custody.  Before  the  tiae 
appointed  for  his  coming  up  for  his  final  orde^ 
he  entered  into  an  agreement  with  his  creditois 
to  pay  a  certain  sum  of  money  per  month  to 
the  omcial  assi^j^nee,  which  was  to  go  towarda 
the  liauidation  of  his  debts ;  and  it  was  aJao 
agreed  that  the  insolvent's  petition  should  be 
dismissed  at  his  own  request.  This  agreemeat 
was  reduced  to  writing,  and  signed  by  the 
plaintiff  and  other  creditors,  and  they  thereby 
agreed  to  execute  any  deed  which  might  be  ne- 
cessaiy  to  carry  out  this  arrangement.  The 
defendant  came  up  for  his  final  order  on  the  gdi 


•ftiwendeaee.    it  ia  impoasihb  to  ei^that 
thn  is  evideDco  of  a  oaiMrenion. 

Mr.  Jaitice  Coiendge,  vi^  had  OMly  heard 
part  of  the  argnment,  eonconed  in  tiia  prin- 
dpks  staled  hf  bia  banwd  brctiven  as  thoae 
oai^idi  their  jtidgmant  waa  foandcd. 

RalaRfioaed. 

Ottitu*^  Bendb  9^autiu  Court. 

(Befeae  Mr.  Jus^ce  Pattaeon.) 

Htkerr.  Bmhf.    November  18,  1847. 

CA.  8 A. — N«W  WRIT. 

laJvne,  1844,  the  dtfendaat  was  taken  in 
execution  on  a  ca.  sa.,  a^on  which  he  pe- 
titioned  the  Bankruptcy  Court  under  5  4*  6 
Vict.  c.  116,  and  7  4*  8  Vict.  c.  96,  he  ob- 


aiD  give  them  uk    TUa  i^  the  whole  amoimt  I  of  Dec.  1 844,  when,  according  to  the  defend- 
^^-         -  -  ant  8  aflidavits,  his  petition  was  dismissed.  This 

fact,  however,  was  negatived  by  the  affidavita 
used  in  showing  cause  against  the  rule,  nnd  it 
in  fact  appeared  that  the  commissionfir,  obseir- 
ing  a  debt  inserted  in  the  defendant's  schedok, 
which,  in  his  opinion,  was  contracted  io  fraud, 
and  without  a  reasonable  expectation  by  the 
bankrupt  of  his  being  able  to  pay  the  same,  he 
under  the  24th  section  of  7  &  8  Vict  c  96*,  le- 
fused  to  make  any  final  order,  or  to  dismiss  tj^e 
petition.      It  also    appeared^    however,    that 
neither  the  plaintiff  nor  any  other  creditor 
opposed  the  insolvent  on  this  occasion.     No 
order  was  made  to  retake  the  insolvent  by  the 
commissioner,  and  he  remained  at  liberty  until 
August,  1847,  when  he  was  again  taken  in  exe- 
cution on  a  fresh  captor  issued  on  the  old  fudg- 
tained  his  interim  order,  and  got  out  of,  ment  in  this  action.    Thin  waa  objected  to, 
custody.     When  he  came  up  for  his  final  |  first,  on  the  |^ound  that  the  insolvent  havuur 
order  he  applied  to  have  his  petition  dis-  been  taken  in  exccutwA,  on  the  judgment^ 
»iM*ed  on  the  ground  that  he  had  entered  j  1844,  and  discharged  out  of  custody  under  the 
into  an  arrangement  with  the  plaintiff  and  2£t  7  &  8  Vict.  c.  96,  could  only  be  retaken 
therestof  his  creditors  to  pay  them  certain  \undtr  an  order  of   the    commissioner    made 
moneydjftfi^/a/menftf/oirartfsMe/t^tttV/a^Yon  under  that  act;  secondly,  that  if  he  could  be 
of  their  claims.    The  commissioner,  however,  \  retaken  on  the  judgment,  there  ought  to  hare 
thought  that  one  of  the  debts  was  contracted  been  a  sci.  fa  to  revive  the  judgment  it  being 
t»  fraud,  and  therefore  did  not  dismiss  the  more  than  a  year  old;  and  thirdly,  that  th^ 
petition,  but  acted  under  the  2Uh  section  ought  to  have  been  a  return  to  the  old  writ  of 
0/7  4r  8  Vict.  c.  96,  and  refused  to  name  eafias   and  a  alias  writ  issued,  and  not  an 

onginal  writ  as  in  this  case. 

Bomll  now  showed  cause.  Tlus  is  a  moat 
extraordinary  case,  and  if  the  rule  be  made  ab- 
solute, all  a  debtor  who  is  taken  in  ezecuibn 
on  a  judgment  has  to  do  is  to  petition  the 
Bankruptcy  Court,  obtain  his  interim  order, 
and  get  out  of  custody,  and  then  if  his  petition 
be  ffismissed,  or  the  final  order  refused,  walk 
away  and  set  the  execution  creditor  at  defiance. 
This  absurdity,  however,  does  not  exiat»  md  it 
is  submitted  that  it  is  clear  that,  under  the  6th 


any  day  for  grasUing  the  final  order.  The 
defendsmt  continued  at  liberty  until  August, 
1847,  when  the  plainiif  issued  a  fresh  writ 
0/  ca.  sa.  ffpon  the  old  judgment,  and  took 
the  defendant  in  execution. 

Held,  on  a  motion  to  set  aside  the  execution 
08  the  ground  of  irregularity,  and  discharge 
the  defendant  out  of  custody,  that  the  exe- 
cution was  regtktr,  and  that  the  defendant 
could  we0  be  retaken  on  the  nefc  writ. 

Semble,  that  this  would  have  been  otherwise 


.tfl2 


Superior  Cmn^ «  ihemU  Be^ok^BmBium  ikmrfv  ■  Owmwon  Pim. 


section  of  the^nBtr^^P^S  VicU*e.^,  after  the 
.  time  has  elapsed  for  which  the  interim  order 
was  granted,  the  debtor  is  not  protected,  and  if 
lie  do  not  obtBin  a  final  order  of  protection,  he 
may  be  retaken  on  the  judgment. 

Patteson,  J.  It  was  stated  in  the  defendant's 
affida^ts  that  the  petition  was  dismissed  by 
agreement. 

BovilL  That  was  not  so.  In  the  first  place, 
the  document  mentioned  was  not  a  binding 
one,  not  being  signed  by  the  defendant  or 
stamped,  and  in  fact,  as  appears  by  my  affida- 
vits, the  petition  was  never  dismissed,  but  the 
commissioner  refused  to  make  any  final  order 
or  dismiss  the  petition,  he  being  persuaded 
that  one  of  the  debts  set  out  in  the  insolvent's 
schedule  was  contracted  in  fraud,  and  this  being 
80',  he  had  no  jurisdiction  to  proceed  further 
with  the  case.  Then,  as  to  the  supposed  irre- 
gularity, there  is  no  irregularity,  and  if 
•ftere  was,  the  defendant  ought  to  have  come 
promptly  to  have  taken  advantage  of  it.  Here 
there  could  be  no  return  made,  for  if  there  had. 
It  would  have  been  ccspi  corpus.  This  discharge 
of  the  insolvent  was  a  statuteable  discharge, 
and  the  proj)er  course  has  been  pursued  to  re- 
take him.  But  even  if  there  is  any  irregularity, 
•the  defendant  should  have  come  promptly; 
now  here  he  was  arrested  on  this  capias  on  the 
28th  of  August,  and  he  only  applies  to  set  aside 
the  writ  now. 

Ckamock  (who  appeared  to  support  his  rule). 
But  the  defendant  did  apply  to  a  judge  in  vaca- 
'^on. 

BovilL  That  does  not  appear  On  the  affida- 
vits, as  it  ought  to  have  done  if  relied  on  as  an 
excuse.  Goring  v.  Tute,  (7  M.  &  W.  142,)  and 
if  it  did,  then  still  they  would  be  precluded  now, 
for  they  went  twice  before  the  learned  judge, 
^Mr.  Justice  Williams,)  and  having  done  so 
they  are  bound  by  his  judgment,  Thompson  v. 
Beck,  4  Q.  B.  759,  and  if  the  defendant  is 
toming  here  on  amended  materials  he  cannot 
be  heard.  Tonnes  v.  CoUinson,  2  Dowl.  & 
Xown.  449. 

%  \Ckttmock.  First,  there  is  a  clear  irregularity  in 
this  writ  The  plaintiff  allows  the  defendant 
to  be  at  liberty  from  September,  1844,  to 
August,  1847,  and  then  arrests  him  on  a  per- 
fectly new  writ  on  the  same  judgment.  Now 
it  is  submitted  that  there  ought  to  have  been  a 
return  of  the  old  writ,  then  a  sei  fa,  and  then 
an  alias  xnit;  at  present  there  are  two  writs 
in  the  sheriflfs  office  on  the  same  judgment, 
which  must  be  irregular.  "With  regard  to 
being  precluded  from  making  this  application, 
the  application  before  Mr.  Justice  Williams 
-was  to  set  aside  the  execution  and  not  the 
writ;  but  then  the  plaintiff  has  mistaken  his 
remedy ;  he  had  no  right  to  issue  this  fresh  ea 
M  at  an,  but  should  have  applied  to  the  com- 
mSssioner  to  have  the  defendant  re-committed 
to  custody  Under  the  executfon. 

PaitesOH,  J.  I  know  it  has  somewhere  been 

dnicided  that  the  commissioner  has  that  power. 

'      'Cole  {afifticvs  trtwt«).  That  tvas  in  the  case  of 

'^arie  ParHfigton,  (n  M.  8i  W.  C79.) 

'     Fc^temt,  J.  I  dont  tfaiofk  tber^  is  txay  difB- 


<M% Ml  Ibis  ^e«i»;^ifi«Mi«lflar.^thaMli»innl. 
vmf «  pelkk>A  wm  ooi-  diaokiiMd  by  tkucom- 
mkeioiMr,  but  merely  4hal  lle^sBfaaed,^lmder 
the  24th  section  of  7  &  8  ViovC/96j  to  make 
any  final  order  or  proceed .  further  with  the 
case,  on  the  ground  that  theinaohrent  frauda- 
lently  contn^ted  a  debt  without  having  the 
means  of  paving  the  same.    I  quite  a^r^  that 
if  the  defendant's  petition  had  been  dismiaoed, 
and  the  defendant  aischarged  under  aayapee- 
ment  with  the  plaintififand  the  other  creditor^ 
that  he  could  not  have  been  re-taken  on  a  fr«h 
writ  issued  on  the  judgment,  as  has  been  done 
here,  but  that  if  the  defendant  did  not  pay  the 
money  according  to  the  agreement,  the  plaint 
must  have  resorted  to  some  other  mode.  In  this 
case,  there  seems  to  have  been  a  proposition 
made  by  the  defendant  to  his  creditors  (but 
which  was  not  binding  upon  him  as  not  siffncd 
by  him).    This  the  commissioner  would  not 
be  a  party  to,  but  instead  of  dismissing  the 
petition  he  acted  under  the  24th  section  of  the 
act»  and  refused  to  name  any  day  for  granting 
the  first  order.    It  is  said  that  the  act  has  not 
provided  any  mode  under  which  the  defendant 
can  be  retaken;  that  may  be  true,  but  this 
court  will  enforce  that*    The  present  case  ie 
more  analogous  to  that  of  an  escape  than  any 
other,  and  there  no  doubt  the  defendant  can 
be  re-taken  on  a  fresh  writ,  and  that  the  piaintiiT 
cannot  have  an  aiuxs  writ  as  the  prior  writ  has 
been  executed ;   as  to  a  ^et  fa,  that  is  only 
necessary  where  no  execution  h^  issued ;  here 
there  has  been  an  execution,  but  even  if  there 
were  any  irregularitv  here,  the  defendant  can- 
not come  now  to  take  advantage  of  it,  as  he 
has  not  explained  his  delay  by  afiidaviL     I 
think,  however,  that  there  is  no  irregularity, 
but  that  the  case  is  within  the  6th  section  of 
the  act,  and  that  as  the.  interim   order  was 
expired  the  defendant  was  liable  to  be  re-taken, 
and  I  do   not  see  in  what  other  way  that 
could  be  done  than  has  been  in  thi^  case.  The 
case  of  exparte  Farlinyton,  is  not  precisely  io 
point  in  this  case,  but  it  shows  that  the  com- 
missioner might,  if  he  had  chosen,  have  made 
an  order  to  remand  or  retake  the  insolvent; 
that,  however,  he  did  not  do.    Under  all  the 
circumstances,  I  think  the  rule  must  be  dis- 
charged, and  as  it  is  an  appeal  from  a  judge  at 
chambers,  with  costs. 
Rule  discharged  with  costs. 


Cmrniwit  {lltfiui. 

In  re  Mary  Jane  Daly,     Michaelmas  Term, 
1847. 

ACKMOWLBDGMEKT  OF  A  MAKStBD  WO- 
MAN.— AUTHRNTICATIOK  ABROAD.--^0- 
TARY's   CEBTIFICATB. 

It  is  not  enough  in  faking  the  achnowledg- 
ment  qf  a  married  woman  to  a  deed  before 
commissioners  abroad,  to  authenticate  it  bg 
the  certificate  qf  a  major-general  in  the 
army,  verifying  the  Maamt  of  the  certifi" 
cate  of  the  acknowledgment,  and  by  am  a/i' 
davit  stating  that  there  was  no  notary  re- 
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of  the  mt^o9^pmtMl,  ami  $kMt  ht  rnOky 
keUtkatramk. 

Ck}anHett,  Seij^nt,  moted  that  the  aeknoir- 
ledgmcnt  of  Mtiy  Jane  Daly,  the  wife  of  a 
dram-major,  at  present  stationed  at  Secundera- 
bad,  in  India,  taken  before  commistioners  spe- 
cbDj  appointed,  together  wifth  the  affidavit  and 
certificate  annexed  thereto,  might  be  received 
ondcr  3  &  4  W.  4,  c.  74,  s.  79.  The  affidavit 
Tcrifying  the  certificate  of  the  acknowledgment 
purported  to  be  sworn  at  Secnnderabad,  before 
one  of  her  Majesty's  justices  of  the  peace  and 
police  superintendent,  &c.  There  was  then 
mnexed  the  following,  instead  of,  as  usual,  a 
potary's  certificate  :—*"llie  certificate  of  Ben- 
wmin  Lovell,  Maior-General,  commanding  the 
Hyderabad  subsidiary  force  at  Secnnderabad, 
where  there  is  no  notary  public,  who  certifies 
that  the  deponent,  one  of  the  specif  commis- 
swners,  fte.,  was  sworn  before  James  Robert- 
son, one  of  ber  Majesty's  justices  of  the  peace, 
and  that  James  Robertson  is  a  justice  of  the 
peace,  and  authorized  to  administer  oaths,"  &c. 
rhe  attorney  who  procured  the  commission  also 
made  an  affidavit  stating  that  he  had  applieii 
at  the  East  India  Hottse  to  see  if  evidence  could 
he  obtained  of  there  being  no  notary  at 
Secnnderabad,  and  that  he  had  been  informed 
bjr  the  head  clerk  there  that  Secnnderabad  was 
distant  200  miles  from  the  nearest  presidency, 
and  that  it  was  usual  for  major-genends  to  act 
as  notaries  pnblic  where  none  of  the  latter  were 
to  be  found. 

Wilde,  C.  J.  There  is  some  difficulty  in 
jrivingefl^ect  to  this  under  the  act  of  parliament. 
The  courts,  as  they  cannot  here  ascertain  the 
competency  of  persons  administering  oaths 
abroad,  will  adopt  the  certificate  of  an  accre- 
dited officer,  namely,  a  notar}'  public,  stating 
that  the  person  administering  the  oath  was 
competent  to  do  it.  But  suppose  no  notary  is 
to  be  found  in  the  particular  place,  what  course 
is  to  be  adopted  ?  -  In  the  pimient  case  the  cer- 
tificate of  a  gentleman  holding  the  rank  of  a 
''^i^T-general  in  the  army  is  offered  as  a  sub- 
stitute. That  rank,  no  doubt,  was  some  assur- 
ance of  character  and  station ;  but  when  the 
court  was  asked  to  adopt  the  certificate  as  a 
sufficient  substitute,  they  must  take  care  that 
they  have  reasonable  evidence  of  the  rank  of 
the  person  giving  such  certificate.  Here  there 
is  no  affidavit  of  the  haiMl'*whting  of  that  per- 
son, or  that  he  holds  the  rank  of  a  major- 
general  ;  and  therefore,  acting  strictly  within 
the  spirit  of  the  rule  on  the  subject,  and  at  the 
sane  time  providing  for  a  new  instance  requir- 
ing our  discretion,  we  think  we  can  hardly  ac- 
cept the  documents  now  before  us ;  but  we  are 
of  opinbn  that  the  officer  may  receive  the  ac- 
Wiowledgmctit,  u]^n  a  proper  affidavit  stating 
wu4  the  band-writing^  is  that  of  the  person  cer- 
o^ing,  and  that  he  is  a  major-general  in  the 
army. 

Rule  granted  accordingly. 


Ciiiitif1SiAiiniyt(f.        > 
Be  Brwce  and  Morrison,    Nov.  JQ,  1847. 

Di»PVTCD  A]>JUOIOATlON.*---PllACnOB>-^ 
CONSTRUGViON  OF  5  &  6  YlOT*  O.  123. 

The  Jive  days  allowed  in  the  stat,  5^6  Vict  c. 
122,  *.  23,  for  disputing  an  ad/udieation, 
are  to  be  calculated  exclusive  of  Sunday, 
even  if  Sunday  should  not  be  the  last  of 
such  Jive  days. 

In  this  case  Sturgeon  appeared  on  behalf  of 
Bruce,  one  of  the  persons  against  whom  a  fiat 
in  bankruptcy  issued,  to  dispute  the  adjudica- 
tion. 

Bagley,  for  the  petitioning  creditor  objected, 
that  the  court  had  no  authority  to  entertain  the 
application,  as  more  than  five  days  had  elapsed 
since  the  service  of  the  notice  of  adjudication* 
A  duplicate  of  the  adju(^cation  was  served  on 
the  bankrupt  Bruce,  by  leaving  it  at  his  dwell- 
ing-house with  his  wife,  (after  tendering  the 
document  to  the  bankrupt  himself,}  on  Satur- 
day the  13th  November.  The  23rd  section  of 
the  Stat.  5  &  6  Vict.  c.  J  22,  enacted,  that  a  du- 
plicate of  the  adjudication  should  be  served  on 
the  person  adjudged  bankrupt  personally,  or  by 
leaving  it  at  bis  place  of  abode  or  business,  and 
"  that  such  person  shall  be  allowed  five  days 
from  the  service  of  such  duplicate,  to  show 
cause  to  the  court  authorized  to  act  in  the  pro- 
secution of  the  fiat  under  which  such  adjudica- 
tion shall  have  been  made»  against  the  validly 
of  such  adjudication ;  and  that  if  such  person 
shall  within  the  time  hereby  allowed  in  the^  be- 
half, show  to  the  satisfaction  of  such  court  that 
the  petitioning  creditors'  debt,  trading  and  act 
of  bankruptcy,  upon  which  such  adjudication 
shall  be  grounded,  or  that  any  or  either  of  such 
matters  are  insufficient  to  support  such  adjudi- 
cation," &c.,  then  the  adjudication  shall  be  an- 
nulled. Here  the  bankrupt  did  not  cone 
within  the  time  allowed  by  the  act,  and  could 
not  be  heard  to  dispute  the  adjudication. 

Sturgeon,  contrk.  The  notice  of  adjudication 
having  been  given  on  Saturday,  the  bankrupt 
had  five  clear  days  to  dispute  the  adjudication. 
Sunday  was  a  diesnon,  so  that  the  five  days  be- 
gun to  bo  reckoned  on  Monday,  and  the  bank- 
rupt was  in  time  on  Fridi^. 

Mr.  Commissioner  Goulboum  said,  that  if 
Sundav  was  to  be  reckoned  as  one  of  the  &ve 
days,  the  bankrupt  was  clearly  too  late,  and  the 
rules  of  the  court  did  not  help  him.  The  43rd 
rule  (Nov.  12,  1842)  did  not  apply  to  the 
number  of  days  mentioned  in  the  statute,  but 
even  if  it  diil,  the  bankrupt  was  not  within  time. 
That  rule  declared,  that  where  any  particular 
minber  of  days  are  mcgatiooed  for  ooing  any 
act,  the  first  day  shall  be  reckoned  e^clusiii^e, 
and  the  last  inclusive,  unlesfi  it  fa^js  on  a  Sun- 
day. Here  the  last  of  the  ^ve  days  fell  on  a 
Thursday,  unless  the  Sunday  was  to  be  ex- 
cluded- The  point,  however,  was  so  important, 
that  he  should  connuU  qne  of  ^is  brother  com- 
missioners on  it«  The  learned  commissioner 
afterwards  st8ted>  *at  he.badeoiwulted  i|r. 
Commissioner  Halroyd,  and  thegr  coacumd  in 
thinking,  that  as  this  was  a  remedial  enact- 


1M  Comi  qf  Banh  yiBf.—BMiliwii  of  ilt  Cbirfff.--Friiy  iCbwiei/  Afpeais. 

meaty  they  wen  boHud  Iq  fiw  it  a  liberal  cod- 
atractioB.  The  statute  provided*  that  the  per- 
aon  adjudged  bankrupt  should  be  alloved  ^ve 
days  **  to  show  cause  af^Bst "  the  adjonliea- 
tion«  Now,  Sunday  was  not  a  day  upon  which 
the  bankxtuit  could  du>wcaiiseb  and  they  there- 
fun  considered  it  ought  to  be  excluded  from 
iha  computation.  No  doubt,  where  a  greater 
snmber  of  days  than  seven  were  mentioned  in 
a  statute,  as  tnat  must  include  a  Sunday,  if  the 
legislature  made  no  exception  for  Sunday,  a 


rale  of  cMMtniBliaB  lai^  wpjfij. 
But  if  Svnday  was  to  he  raekaned  ia  die  pre- 
sent  case,  the  bankrupt  wosld  weaUy  hive  odIt 
four  days  to  show  cause.  Upon  these  gromuu 
he  was  of  opinion  that  the  bankniptwas  in 
time  to  dispute  the  adjudiaetioa[» 

Ob^tions  wwe  then  taken  by  the  bankn^t'i 
counsel  to  the  evidence  of  the  petttioning  ec»* 
ditor's  debt,  and  the  act  of  bankruptcy,  both 
of  whi^h  were  overruled,  and  the 
was  oonfirmed. 


BUSINESS  OF  THE  COURTS. 

The  Judicial  Comuultee  of  die  Privy  Council  will  meet  for  the  dispatch  of  business  on  tbe 

following  days,  via  :— 

Tliorsdsy      .    .      Dec.  2,  1847.                                MoDdmy IS.  1847. 

Friday S     „                                  Taerfmy 14     ,. 

Monday 6     „                                    Thorsdiy      ....    16     „ 

Tuesday 7      „                                   Friday 17      „ 

Thursday      ....     9      „                                              At  Teh  o'Cloce. 

Fridav 10      „                                            ByorderoftheLottDPBEsiOBiiT. 

Saturday 11      ,.                       CouneilOfficB,  Whitehall,  Nm^  it,  1M7. 

LIST  OF  APPEALS. 
Ready  for  hearing  before  the  Judicial  Committee  of  the  Privy  Council. 


AFPSLLAirai. 

Rsny  Srimtt^  De-' 

biab     •    •    .    . 

Logan      .    .    •    . 

Flint 


SOLICITOBS  OR   PROCTOKI. 
WBBNCE  SET  DOWN,  APPELLANTS.  BESPOICDBim. 


RanyKhoottdSutaBengal,  April  IS,  1847   .    .  R.  Clarke     .    .  Lawfords. 


MidieU    . 

Bank  of  Austra- 


.TImbms 


BreHlat 


Cameron. 

Green 
Store  • 
Davis 


.BotU. 


.Ryan  . 
.Barnes 
.Banett 


.  CwhmU.  Ma^ 


OUrerMQ  &  Co.  Simpson  &  Cobb. 


ay  19,  1847 
.  New^nth  Wales.  May  «,jj,^i^^    •    •  ^'^ton. 

.  Prerogative  Court,  May  «, '  j,  .  Slade.  Wadeaoa  h 

1847 

New  South  Wales,  May  15,   -._^_ 
'      1847                 .        .        .'■™'^' 
.Brids1iGuiana,Maya5»l847 


CriokiU. 
Freahfield. 
Jooea  ft   Thoiisr, 


•  High 'Court  of  Admiralty,  ^^^^^ 

May  S5,  1847      •      •       . 

•  Coart  of  Arches,  May  18, 


1847 
.  Jansaioa,  Jane  14, 1847 


Re|»reaeDtatives  of 

the    Count   de  Commissioners  of  ,        ^q  ib47 

Wall  ...  .  French  Claims  .'''"•**' *^^  •  '  "  * 
Raja    Burdakantb 

Roy  ....  Ram  Tunnoo  Bose  Bengal,  July  9,  1847  . 
Attorney  •  Gen .    of 

Jamsica  .  .  .Manderson  .  .  .  Jamaica,  August  2,  1847 
Anstrutfaer  .  .  .  AraWn.  .  .  .  Cejlon,  August  27,  1847 
Eeelea     ....  Brown     ....  Tnnidad,  Nov.  6, 1847  . 


Tebbs  . 
Teesdale 
Symea 


aod 


(exparterespood- 
ent.) 
Puckle    (sliip  Se- 
ringapatam.)* 

.  Toiler. 

.daytonftCooksoa 


Beavan  and  Ad-  Solioatora  toTrss- 

*  deraon  .    .    .     aury. 
Henderson    and 

•  Hilliard    .     .Lawfords. 

.J.  Bfooke     .    .T.  Land. 
,  Fiirrer  ....  WiMe  and  Rees. 
.  Hale,  Boys,  and  (EEparte       appel- 
Austen  .    .    •     lant.) 


TnaCoert  wilUoa  Saturday,  l?th  Nov.  iaat., 
Friday,  tba  2Nrd,  Setnrday,  the  4th,  and  on  Monday, 
tiba  6th  daya  ef  Dec*  nest,  and  four  following  days, 


bold  Sittings,  and  will  proceed  m  dispeaiof  of  Ae 
business  in  the  Crown  Paper,  SpecisI  Paper,  sed 
New  Trial  Paper,  and  will  alao  hold  a  Sitting  oo 
Saturday,  the  11th  day  of  Dec.  next,  at  11  oVslook, 
aod  give  judgment  in  caiet  prenooely  argved. 


DIGEST,    AND   JOURNAL    OF    JUBISPRUDENCE. 


SATURDAY,  DECEMBER  4,  1847. 


-**  Quod  magb  ad  ko« 


Pertinet,  et  xMsoive  malum  est,  a^itamus." 

HOMT* 


PROPOSED  AMENDMENT 

OF  THE 

UW  OF  DEBTOR  AND  CREDITOR. 


The  '' vadUaliag  course  oi  legislation*' 
justly  conoplained  of,  is  to  be  ascribed  in  a 
great  degsee  to  the  absence  of  any  defined 
or  acknowledged  principles.  N«w,  it  was 
thou^t  the  debtor  was  too  severely  used ; 
ittain>  it  was  said  the  creditor  was  not  sufir 
ciently  protected ;  and  one  act  of  parilia- 
ment  followed  the  other  in  rapid  succession, 


The  Report  of  the  Committee  appointed 
by  the  Society  of  Merchants,  Traders,  and 
Bankers,  for  effecting  an  amendment  of  the 
Laws  rekting  to  Bankruptcy  and  Insolvency, 

states,  that  the  committee  had  a  communi- 1  the  latter  imperfectly  undoing  that  which 
cation  from  Mr.  Vizard,  the  Lord  Chancel-  the  former  had  as  imperfectly  endeavoured 
Iot's  secretary,  announcing  that  the  subject'  to  effect,  until  the  law  has  become  like  a 
was  under  the  Lord  Chancellor's  considers-  piece  of  ill-jointed  patchwork,  confused,  in- 
tion,  and  that  his  lordship  desired  to  receive  consistent,  and  wholly  uuEttod  for  the  exi- 
information  from  the  traders  of  the  country,  geaoes  of  the  community, 
which,  ttie  committee  significantly  add, :  Concurring  generally  in  the  principles 
''tbevacillatingcourseof  legislation  during  sought  to  be  established  aud  carried  uvba 
the  last  few  years  proves  to  be  necessary,"  ,  effect  by  the  important  aud  influential  so- 
Soch  a  communication,  made  at  such  a  ciety,  whose  views  are  developed  in  the  re- 
period,  justifies  the  expectation,  that  Lord  port  we  last  week  laid  before  our  readeci^ 
Cottenham  is  about  earnestly  to  apply  his  and  participating  in  the  sentiment  expressed 
vigorous  and  experienced  mind  to  the  con-  by  more  than  one  of  the  speakers  at  the 
stroction  of  a  legislative  measure,  with  the  meeting  at  the  Loudon  Tavern,  that  the 
^ew  of  remedying  what  the  first  resolution ,  matter  should  not  be  left  exclusively  in  the 
of  the  great  city  meeting,  in  language  not  hands  of  lawyers,  we  must,  nevertheless,  re- 
too  strong,  describes,  as  "  the  evil  under  mind  those  who  are  applying  their  zeal  and 
which  the  country  is  now  suffering  from  the ;  energy  so  beneficially  to  this  great  question, 
neiotvand  disgraee/ul  state  of  the  Law  of  I  that  without  the  zealous  co-operation  and 
Debtor  and  Creditor."  We  earnestly  hope  assistance  of  lawyers  of  experience  and 
that  the  measure  now  in  preparation,  under  practical  knowledge,  they  will  find  it  im- 
the  superintendence  of  the  highest  legal  possible  to  carry  out  their  own  objects,  even 


functionary,  and  with  the  sanction  and 
ropport  of  the  government,  will  effect  an 
amendment,  not  mcrdy  a  change  in  the  law, 
and  that  those  who  have  undertaken  the 
onerous  duty  of  constructing  a  new  system 
of  bankrupt  and  insolvency  law  will  avoid 
the  errdrs  which  have  rendered  the  course 
of  modem  legislation  npon  this  subject,  at 
once  odious  and  injurious  to  the  great  body 
of  the  commercial  and  trading  community. 
Vol.  XXXV.  No.  1,030. 


where  those  objects  are  accurately  defined 
and  supported  by  uuauimous  approval.  An 
intimate  acquaintance  with  the  state  of  the 
existing  law,  its  operation  aud  defects,  is  an 
indispensable  requisite  in  framing  remedial 
measures,  and  to  the  evident  absence  of 
this  species  of  information,  many  of  the 
mischiefs  arising  from  modern  legislation 
are  to  be  traced.  Every  one  has  been  con* 
suited  but  those  who,  iVom  their  jieculiar 
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ayocations,  were  necessarily  the  best  ac- 
quainted with  both  the  principles  and  de- 
tails, and  the  result  is,  that  laws  have, been 
passed  which  are  found  to  operate  in  a 
manner  entirely  adverse  to  the  expectations 
and  intentions  of  those  by  whom  they  were 
mtrodnced  and  supported.  Had  competent 
practical  lawyers  been  consulted,  this,  at  all 
events,  could  never  have  occurred. 

Finding  many  of  the  principles  consist- 
ently-^^though  it  may  be  feebly — advocated 
in  this  publication,  now  recognized  and 
zealously  promoted  by  those  most  interested 
in  their  adoption,  we  may  be  permitted  to 
indulge  in  the  language  of  friendly  warning 
on  one  other  point  The  Society  of  Mer- 
chants, Bankers,  and  Traders  is  composed 
chiefly  of  persons  influenced  by  the  feelings, 
wishes,  and  interests,  of  creditors.  Powerful 
intelligent,  and  right-minded,  they  are  still 
but  a  dass,  and  the  laws  should  be  framed, 
not  with  a  view  to  the  interests  of  a  class, 
but  of  the  whole  community.  The  justice 
and  expediency  of  the  principle  asserted  b} 
the  society,  that  the  unfortunate  debtor 
should  be  protected,  and  the  fraudulent 
debtor  punished,  will  be  universally  admit- 
ted, but  the  leeal  provisions  by  which  that 
principle  should  be  carried  out,  afford  a  very 
wide  field  for  discussion,  in  which  the  views 
of  the  debtor,  as  well  as  the  creditor,  are 
fairly  entitled  to  consideration. 

With  these  preliminary  observations,  we 
proceed  to  the  consideration  of  the  measures 
which  the  society,  as  we  understand,  suggest 
for  the  improvement  of  the  Law  of  Debtor 
and  Creditor.  The  most  important  of  the 
proposed  changes  is,  the  restoration  of  arrest 
for  debt  on  mesne  process,  which,  as  our 
readers  are  aware,  was  abolished  by  the  slat. 
1  &2  Vict.  Clio. 

Mr.  Commissioner  Fane  and  Mr.  Amory 
have  expressed  their  sentiments  on  this 
question  clearly  and  concisely,  and  those 
sentiments  appear  to  have  been  received  with 
general  approbation  at  the  meeting  at  the 
London  Tavern.  Mr.  Fane  writes  as 
follows : — 

"  Arrest  for  debt  ouffht,  in  my  opinion,  to  be 
restored  with  this  modification, — that  no  writ 
for  arrest  should  issue,  except  on  the  order  of 
a  commissioner  of  the  Court  of  Bankruptcy, 
and  that  he  should  never  issue  it  except  in  a 
clear  case  of  ascertained  debt  clearly  due. 
Arrest  is  a  process  which  is  cheap,  sudden,  and 
effective.  There  must  be  either  seizure  of  the 
property  or  seizure  of  the  person.  Seizure  of 
the  property  is  always  a  dangerous  process,  be- 
cause what  seems  to  belong  to  the  debtor  may 
have  been  secretly  assigned  to  a  friend.  Seizure 
of  the  person  involves  no  mistake,  for  every 


creditor  must  know  his  debtor  by  sight  Van 
officers  of  the  law  should  have  power  to  seiie 
the  person  of  the  debU)r  during  proper  hoars, 
even  in  his  own  house,  and  for  that  purpose,  if 
necessary,  to  break  open  the  outef  door.'' 

Mr.  Amory  is  reported  to  have  expressed 
his  concurrence  with  Mr.  Fane  in  these 
words : — 

"  He  was  one  of  a  small  minority  of  the 
learned  profession  to  which  he  belonged  who 
believed,  with  Mr.  Commissioner  Fane,  that 
the  entire  and  careless  and  reckless  doing  awsy 
with  the  law  of  arrest  was  much  to  be  regretted. 
A  great  deal  had  been  truly  said  about  the  im- 
proper manner  in  which  parties  were  arrested 
for  fictitious  debts.  He  would  give  every  per- 
son arrested  every  fair  and  every  oroper  nrotec- 
tion ;  but  in  numerous  instances  tnat  had  come 
iinder  his  observation,  he  had  found  that  debts 
were  irretrievably  lost  from  the  want  of  being 
able  to  lay  hold  of  the  body  of  the  debtor ;  and 
though  he  was  advocating  a  principle  that  was 
not  popular  in  the  profession  to  which  he  be- 
longed, he  would,  neverthele.'s,  go  along  with 
Mr.  Fane  in  the  sentiments  which  he  had  ex- 
pressed on  this  subject." 

Now  we  are  not  prepared  to  agree  with 
Mr.  Fane,  that  the  Commissioners  of  the 
Court  of  Bankruptcy  are  exactly  the  persons 
who  ought  to  be  entrusted  with  the  exclu- 
sive power  of  ordering  the  issue  of  writs  of 
arrest ;  nor  shall  we  wait  just  now  to  con- 
sider how  far  it  may  be  desirable  to  alter  the 
common  law  by  enacting,  a%  he  suggests, 
that  the  officers  of  the  law  should  have 
power  to  break  open  the  outer  door  in  order 
to  seize  the  person  of  the  debtor ;  but  we  do 
concur  with  him  in  thuiking  that  the  power 
of  arresting  the  debtor  at  an  early  period, 
under  proper  restrictions,  is  mercy  to  him, 
as  well  as  justice  to  the  creditor  ;  and  we 
venture,  with  great  deference  and  respect 
for  Mr.  Amory,  to  doubt  whether  he  is  cor- 
i-ect  iu  assuming  that  his  \iews  on  this  sub- 
ject are  at  variance  with  those  generally  en- 
tertained by  the  members  of  the  legal  pro- 
fession. We  can  only  say,  that  the  announce- 
ment of  similar  views  in  this  publication, 
has  not  occasioned  those  remonstrances 
which  we  might  have  reasonably  expected,  if 
the  declaration  of  our  sentiments  was  not  in 
accordance  with  the  general  opinion  of  the 
profession. 

Another  proposition  suggested  at  the 
meeting  alluded  to,  and  which  appears  to 
have  met  very  general  concurrence,  was,  that 
a  debtor  unable  to  meet  his  engagements 
should  be  at  liberty  to  call  his  creditors  to- 
gether, and  propose  a  settlement  or  compo- 
sition, to  be  carried  into  effect  under  the 
sanction  and  superintendence  of  the  Court 
of  Btmkruptcy.   The  details  of  the  proposed 
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aie  not  verj  cleuij  stated.  Mr. 
Gonumssioner  Fane  thus  expresses  him- 
self:— 

"  Moeh,  also,  oiurht  to  be  done  for  the  honest 
debtor,  willing  to  do  the  beet  jnetice  in  his 
power  to  his  creditors.  He  should  be  enabled 
to  call  his  creditors  together  under  the  sanction 
and  superintendence  of  the  Court  of  Bank- 
roptcy;  but  the  interference  of  that  court 
should,  in  the  first  instance,  be  of  a  limited 
character.  It  should  announce,  not  that  he 
WIS  a  bankrupt,  but  that  he  was  desirous  of 
laying  the  state  of  his  affairs  before  his  cre- 
duors.  It  should  order  no  seisure  of  his  -pro- 
party;  it  should  cause  no  interruption  of  his 
iranness.  All  that  it  should  do,  in  the  first  in- 
stance, should  be  to  superintend  and  sanction 
the  choice  of  inapectora;  and  unless  the  in- 
spectors, repreeenting  the  majority,  should  be 
of  opinion  tnat  the  case  was  one  which  called 
for  public  bankruptcy,  or  some  creditor  could 
ahow  that  the  debtor  had  acted  fraudulently, 
there  should  be  no  further  publicity,  nor  any 
farther  interference  on  the  part  of  the  court, 
than  some  species  of  sanction,  by  authority,  of 
what  had  been  done  by  consent/' 

Mr.  Amory,  whose  experience  entitles  all 
that  falls  from  him  to  much  respect,  is  re- 
ported to  have  delivered  himself  on  this  sub- 
ject as  follows  : — 

"There  were  many  things  in  the  letter  of 
Comnnssioner  Fane  in  which  he  entirely  con- 
curred, but  there  was  one  of  more  importance 
thanaU  the  rest,  to  which  he  would  briefly 
refer,— that  of  allowing  a  formal  and  legal  set- 
tlement by  parties  out  of  court  when  there  had 
been  a  certain  sanction  given  to  it  by  the  Court 
of  Bankruptcy.  It  comported  with  his.  expe- 
nence  that  tnia  mode  of  settlement  would  be 
highly  satisfactory.  Thirty  years  affo,  he  was 
engaged  on  the  part  of  a  large  body  of  mer- 
chants and  traders,  met  in  that  very  room,  for 
the  purpose  of  amending  the  law  of  bank- 
roptcy  in  Scotland,  and  this  circumstance  had 
given  him  some  experience  on  the  subject. 
There  was  one  thing  in  the  Scotch  law  very 

nous  to  what  Commissioner  Fane  referred 
ne  of  the  provisions  of  the  Scotoh  law 
was,  that  after  the  first  meeting  the  subject  of 
the  commission  was  called  upon  to  propose  a 
private  mode  of  settlement  of  his  affairs— to 
propose  a  composition  or  some  kind  of  settle- 
ment. If  he  did  so,  the  propriety,  fairness,  and 
fitness  of  that  composition  was  examined  by 
the  authorities  named  in  the  commission,  and 
if  it  received  their  authority,  it  was  binding  on 
the  creditors  at  large.  It  would  be  in  the  ex- 
perience of  most  gentlemen,  that  the  greatest 
difficalty  that  existed  in  practically  working  out 
the  law  of  insolvency  was  this — ^that  if  a  large 
house  fails,  and  if  an  arrangement  is  made  by 
which  their  aflTturs  are  to  be  wound  up  out  of 
com,  perhaps  after  the  greatest  exertions  have 
been  made,  when  99  out  of  100  creditors  have 
given  their  cousent  to  the  arrangement,  the 


hundredth  nan  stands  out,  not  for  any  good 
reason,  but  that,  by  standing  out,  he  may  get 
his  claim  pud,  and  thus  the  whole  arrange- 
ment falls  to  the  ground." 

Upon  this  proposition  we  shall  only  ob- 
serve,  that  its  merit  depends  altogether  upon 
the  provisions  by  which  it  is  carried  out. 
An  attempt  has  been  made  to  embody  a 
somewhat  similar  principle  with  respect  to 
insolvents  who  are  not  traders,  in  the  statute, 
known  as  ''The  Debtor  and  Creditor's  Ar- 
rangement Act,"  (7  &  8  Vict,  c.  70).  The 
madiineiy  under  which  it  is  proposed  to 
effect  **  amngemento  "  under  that  act,  how- 
ever, is  so  dnmsy  and  inefficient  that  it  has 
been  rarely  resorted  to,  and  to  this  circum- 
stance, no  donbt,  it  may  be  ascribed  that  ito 
defects  are  not  generally  felt,  and  that  it  has 
been  so  long  allowed  to  encumber  the  Statute 
Book. 

One  other  practical  sn^estion  was  made 
at  the  public  meeting,  in  accordance  with 
views  thrown  ont  in  a  recent  number,  as  to 
the  difficulty  which  the  law  imposes  in 
proving  an  act  of  bankruptcy.  Mr.  Johnson, 
(one  of  the  official  assignees  of  the  Court  of 
Bankruptcy)  said : — 

"  In  order  to  avoid  many  of  the  evils  com- 
plained of,  a  simple  enactment  would  suffice — 
making  the  suspension  of  a  house  of  itself  an 
act  of  bankruptcy.  If  that  were  to  be  law,  no 
payment  should  be  made  afterwards,  and  the 
practice  of  parties  giving  away  their  property 
after  suspension  would  be  completely  put 
down." 

Such  an  enactment  appears  to  us  to  be 
unobjectionable  in  principle,  and  xalculated 
'  to  remove  the  unnecessary  obstacles  which 
'  creditors  now  encounter  ^o  desire  to  divide 
the  assets  of  insolvent  firms  amongst  those 
who  are  equitably  entitled. 

We  are  forced  to  conclude  without  point- 
ing out  to  the  committee  a  very  serious  error 
which  appears  in  their  report  with  respect  to 
the  operation  of  the  provision  contained  in 
the  Small  Debts  Act,  (8  &  9  Vict.  c.  127,) 
empowering  imprisonment  for  40  days  for 
debts  under  20/.  The  practical  effect  of  this 
enactment  is  very  different  from  that  which 
the  committee  appear  to  contemplate,  and 
demonstates  how  essential  it  is  to  tne  ends  of 
justice  that  laws  affecting  all  classes  of  the 
community  should  be  prepared  under  the 
superintendence  and  revision  of  those  who 
have  no  class  interests  to  promote,  and  no 
class  prejudices  to  blind  them.  We  shall 
return  to  this  subject  on  an  early  oppor- 
tunity. 
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ILLNESS  OF  THB  M)B»  CHAN- 

The  state  of  the  Chancellor's  health  » 
dhfll  nich  aa  to  prevent  Ina  levdabip  from 
performing  hia  pmblic  dotiea.  The  runMnm 
Mre  been  renved,  that  it  is  intended  to  put 
the  €hmt  Seal  into  eommitioii,  iint  it  is 
to  lie  hoped  that  Lord  Oottenham*e  epesdy 
eemvaleaoence  vnSL  render  auch  a 


"ttmeoeaaaiy. 

The  Ust  Qooasion  on  whidi  the  €(reat 
Seal  was  |mt  in  oonmieaion  was  diat  of  the 
ofaamge  of  administration^  on  the  dth  April, 

1835,  when  Sir  Robert  Peel,  Lord  Chan-" 
oeller  Lyndhurst,  and  the  o^er  miniaters, 
witjh  Sir  F.  PoUoek,  Attomof^GeneEal,  and 
Sir  William  Follett,  SoUcitor-General,  ten- 
-dered  their  veaignations  to  has  Majesty 
King  WOliam  the  4th,  in  consequence  of 
vepeated  nujonties  against  them  on  the 
question  of  appropriating  tiie  supposed 
mirpluB  of  the  Irish  C9i«reh  Revenues. 
Sir  C.  C.  Pep}fs,  Sir  L.  Shadwell,  and  Sir  J. 
B.  Bosanquet,  were  then  appointed  Lords 
Commissioneas  of  the  Great  Seal.*  That 
commission   continued  till  the  16th  Jan., 

1836,  when  Sir  C.  G.  Pepys  was  elevated  to 
the  peerage  and  the  woolsack. 

NEW  BILLS  IN  PARLIAMENT. 


S.  Tbrtifiti.. 
•there  may  he  saffioanl  gBamdafor'i 
such  application,  they  shall  require  tbe  \ 
pany,  or  person  making  the  same,  to  give  no- 
tice of  such  apphcalien  haviag  been .  Mde,  by 
advertiaeoMBt,  inaBrtad  in  snch  iona  as  ^ksll 
be  approved  of  by  the  mid  coaMiiiBMOOWB, 
once  m  the  London*  Edinbwgh,  or  teUia 
Qaaette,  aeaonhngiy  aa  sacdi  xa^way-or  wiailu 
or  lands  are  in  l^u^and,  ScolUad  or  Ifdaad, 
aad  once  in  each  of  tbvee^ttcoessive  weeU  k 
aome  newspaper  poUishad  or  circaUtiBg  in 
each  county  in  which  any  part  of  audi  raibaqr 
or  works  or  lands  to  wnioh  the  extenaiaa  lOf 
time  is  intended  to  apply  is  aituaiad ;  and  eMcy 
such  notice  shidl  set  uuth  within  what  lioie 
and  in  what  manner  any  peraon  who  thinlifl 
hunaelf  aggrieved  by  any  audi  proposed  ezm- 
SBon  of  time,  and  who  dasiies  to  objaot  theiala, 
may  bring  such  dugectiona  befoie  the  said  < 


RAILWAYS. 

This  bill  was  brought  in  the  26th  No^'em- 
ber,  1847,  "To  give  further  Time  for  making 
certain  Railways."    It  recites  that  divers  acts 
of  parliament  liave  been  passed   for  making 
railways,  and  in  such  acts  respectively  certain 
periods  of  time  are  limited  within  which  only! 
the  powers  thereby  crranted,  whether  for  mak- ! 
ing  the  railways  or  for  the  compulsory  purchase ' 
of  the  lands  therein  refarred  to,  can  be  lawfully 
exercised  :  And  that  it  is  expedient  that  in  cer- 
tain cases  further  time  be  granted  for  the  pur- 
poses aforesaid.    It  is  therefore  proposed  to 
enact —  ^ 

1.  That  if  any  railway  company  or  person 
antfaorized  by  any  act  of  parliament  to  construct 
a  railway  or  any  works  connected  with  a  rail- 
way, or  to  purchase  lands  for  any  such  purpose, 
desire  that  the  period  Mmited  by  such  act  for 
the  completion  of  such  railway  or  works,  or  for 
the  purchase  of  such  lands,  be  extended,  such 
company  or  pMson  may,  at  any  time  within 
two  calendar  nronths  after  the  passing  of  this 
act,  make  application,  in  writing,  to  the  com- 
missioners of  railways,  setting  forth  what  ex- 
tension of  time  is  desired  by  them  or  him,  and 
to  what  part  of  the  milway,  or  the  works  or 
lands  connected  therewith,  Uie  same  is  intended 
to  apply,  and  the  grounds  on  which  such  ap- 
plication is  made. 


^  See  11  L.  O.  338. 


3.  That,  upon  proof,  to  the  aatisfaction  sf 
the  commissioners,  that  such  notice  bae  bsai 
duly  given,  and  after  tbe  expiratian  of  the  tioie 
therein  appointed  for  bianmng  objectionfl  be- 
fore the  conuniaaioners,  and  ^ter  considenag 
all  such  objections,  if  any»  which  have  bva 
brought  before  them,  the  commissioners  may, 
if  they  think  fit,  by  warrant  under  their  sesJ, 
and  signed  by  two  or  more  of  the  comnit- 
sioners,  extend  the  period  allowed  by  any  such 
act  or  acts  as  aforesaid,  whether  for  the  com- 
pletion of  such  railway  or  works  or  for  the  com- 
pulsory purchaee  of  knds  for  that  purpose,  for 
such  further  time  as  the  commissioners  think 
fit,  not  exceeding  two  years  from  the  expirataon 
of  the  periods  so  allowed  by  such  act  or  acts 
respectively;  and  they  may  so  extend  sad) 
periods  respectively  either  as  to  the  whole  sf 
such  railway  or  works,  and  the  whole  of  sudi 
lands  required  for  the  same,  or  as  to  so  much 
of  such  railway  or  the  work%  or  the  lands  caa- 
nected  therewith,  as  ehall  be  specified  for  that 
purpose  in  such  warrant. 

'4.  That  when  any  ench  warrant  as  aforessid 
is  granted  by  the  commissioners,  the  act  sf 
parliament  authoriaing  the  cenatructiou  of  the 
railway  or  works*  mentioned  ^r  referred  to  in 
such  warrant,  shall,  as  to  the  portion  of  railway 
or  the  works  Or  hmds  described  thereby  er 
comprised  in  such  warrant,  be  construed  as  if 
the  extended  period  or  periods  of  time  umb- 
tioned  in  such  warrant  had  been  by  such  set 
limited,  as  the  period  or  periods  respectively 
within  which  the  powers  of  such  act  miglit 
lawfully  be  exercised,  whether  for  the  construc- 
tion of  such  railway  or  works  or  for  the  com- 
pulsory purchase  of  the  lamia  required  for  the 
same,  instead  of  the  periods  mentioned  in  such 
act  respectively. 

5.  That  this  act  shall  not  have  the  efiect  ef 
reviving  any  powers  which  had  expired  before 
the  making  of  such  application {..  aud  that  it 
shall  not  prejudice  or  affect  •  any  contract  or 
agreement  entered  into  before  the  passing  of 
tins  act. 

6.  That  within  one  calendar  mon^  after  the 
day  on  which  any  such  ^muxant  as  aforesaid  is 


NewBakmJ 

to  be  iMMHid  »  dw  ' 

thtnttniEf^  w0riM  ar  laadti  vMilimied  tboreiay 
ii«r  aren  Bnghad,  fiwiTlMid,  er  Lrekuid. 

7.  HmH  wfaaaew  aafrMich  wmat  m  t&M^ 
Mid  is  giwrtod  b^^ths  ui— rriMioiiiM,  fores* 
the  tkw  wklwi  wkieh  any  of  the 
ffmmi  bf  aw  aadkaot  or  acta  may  law- 
rbeasKreiaad,l»»Be«aml  ownan  and  oc* 
lof  land  and  ether  panaM  entUlad  to 
for  the  laMi  leqnrad  to  be 
tahn,  er  wbkh  the  ieaapnny  haire  power  lo 
tikafor  ti)e  porpoaea  of  tha  mlway,  or  for  the 
dna^ge  asvetBlly  evataiaaAby  dieiii  by 
oldie  execution  oilimwmrkM  eonneded  ther». 
lidi,  shall  be  ontilkd  to^aake  a  elaim  in  ra- 
ifact  of  the  danuge  (if  any)  aoatained  by  liiem 
iWBtelrrely  by  neaaa»of  sock  exteneion  of  time, 
Mof  any  dela|r  is  taking  the  knde  and  com- 
phm^  the  vorka  mccHaryfor  the  conatmc- 
doDofthendlvny:  which  daiaa,  if  not  eettUd 
brtgnement  between  the  party  making  the 
cam  and  the  €ompa»y»ahall  be  settled  by  ar- 
^itetion,  or  by  the  verdkl  of  a  jury,  at  the 
opioB  of  the  party  making  the  ckim,  in  like 
mnner  «  is  presided  in  dispoted  cases  of 
caayrnsation  by*  the  "  Lands  Clauaee  Coaeoli- 
dnion  Act,  184  V  where  the  claim  arises  in 
%lmd  orlmhttd^efbf  the'^LaadsClayeea 
Gomolidatien  (Sealkmd)  Act,  1846/'  wham 
tkcfanmaiisseiniSeodand;  and  aU  jnatioce, 
nbhaien,  nmphaee,  joiias,  and  odiere  who 
dudi  selde  any  caea  of  diapnited  compensation 
tone  oiat  of  tiaeexaniaeef  any  of  the  powera 
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it  to  bt  aignyiad  in  watiag,  under 
their  hands  respectimy*  within  six  weeks  after 
the  paasing  of  this  act ;  and  all  contnu^  and 
agreements  eolBred  into  in  contraventioR  of 
this  enactment  shaH  \m  utterly  void  and  of 
mme  effect :  and  a  ceiUicate  of  such  eooaana 
baifhig been  dnly gieaa  within  the  tioaaafor** 
sa9d,inkbrthelMiidof  t)m  chaiiman^  or  tmo 
of  the  diftctoraof  the  comnony,  and  ceanter- 
signed  in  each  caae  b^  tne  secretary  of  the 
company,  shall  be  deposited  in  the  office  of  the 
commisooners  of  railwavs ;  and  soch  certificate, 
or  a  copy  thereof,  certified  under  the  seid  of 
the  saia  commiaaloners  to  be  a  true  copy,  t ' 
be  reeeived  as  eridenee  in  Ml  eoorta^ 
before  alljnaticaaaad  othcm,  that  such  i 
was  duly  given  within  the  ttaae  afamsaid. 


NOTICES  OF  NEW  BOOKS. 

Tie  Riffhts  and  LiabUiiiea  of  Husband  and 
JFi/e  €U  Law  ami  in  Equity,  as  affected 
by  Modem  Statutes  and  Decisions.  By 
JooN  FsjuBUB  Macqveen,  Esa.,  o< 
Lineoln's  Inn,  Barriater-at-Law.  London  : 
S.  Sweet.    1847. 

Mm.  MAcatTKBN,  who  is  ahready  advui^ 
tageouafty  knoiwn  to  the  pmfoaaion  aad  the 
puUie  M  the  amhor  of  aoa  aUe  and  ekborate 
treatise  on  ''The  Fraetace  of  the  Bmae  of 


Lorda  and  IVivj  Caurnl,"  has  now  pro- 
duced the  first  part  of  a  treatise  oa  the  law 
•mtainediii  a^enAaetarajBtoof  parUamwt,^,^^        relatien  of  Husband  and  Wife, 

«rbeit^ih.TJrii:^^^  c^:!«^^.-**i<*  ^^  i«tly  ^^nres  in  hia 
(hntkm,  and  shall  aa«rd  a«ch  additional  com^ 
peatatMNi  aa  to  them  reepeetively  shall  appear 


te  be  jnat  in  every  aaae  »  whicb  it  ahail  u- 
par  to  them  leapeetsvely  that  ^  peraon  mak- 
iof  auch  daim  is  aipgriaved  by  aueb  extenaioa 
or  delay. 

8.  Act  iacorponted  with  8  &  9  Vict.  ce.  18, 

9.  That  no  raiknay  company  authoriaed  by 
»t  of  parhuMnt  to  coaatract  a  railway  or  any 
torks  coaaeetod  with  a  railway,  who  have  not 
^^dme  the  37th  Noaembar,  1847>  entered  into 
Vf  contract  or  agreement  for  the  exeentioa  of 
>sy  works  whadi  they  were  for  the  first  time 
lAbanzed  by  such  act  tocoaatroet,  shall  enter 
ato  aay  sndi  contract  or  agreement  within  12 
calendar  months  after  the  paseing  of  this  act, 
^Boepting  ahrays  fimaa  liiia  enactment  contracts 
^  agreementa  for  the  conetmctidn  of  any  part 
^  my  t«hray  which  by  the  actauthoriziag  the 
coBMniction  thereof  is  sahstitaled  by  way  of 
wiation  firem  the  Mae  aa  ongiaaily  proposed 
'■d  authoriaed  bv  eoam  prenone  act,  aad 
«wi  is  riaadonea  in  fovomr  of  such  deviation, 
md  aiao  matSKta  and  agreements  for  the  coa- 
*^"Ktk>a  of  aach  ether  works  which  the  oom- 
fsny  sfaaM  be  aaahonsed  to  proceed  in  con- 
"^]Ktmff  by  the  coasent  of  ao  many  of  the 
'^■KiioUen  aa  h^  at  leaet  thaee-foartha  of 
^  whole  number  of  ahaaesui  the  said  railway, 


preihee,  "  has  been  aingudarij  fortile  in  the 
production  of  kgal  diflkukies  and  judieial 
conflict."  The  parneat  volume  idalea  to 
the  ngbta  aad  liabilities  arising  out  of  the 
marriage  contract  as  governed  by  the  gene- 
ral law»  mdependent  of  those  which  arise 
firom  special  arrangeaunts  between  parties, 
founded  on  settlenients,  deeds  of  separatmn, 
&c.,  and  which  we  collect  it  is  the  intention 
of  the  learned  author  to  treat  of  in  a  forth- 
coming volume. 

The  scope  aad  in^rtanoe  of  the  subject 
diacussed  in  the  present  volume  will  be 
better  understood  when  we  state  that  they 
eompiehend  the  ri^ts  and  liabttities  arising 
from  marriage,  from  acts  done  in  the  mar- 
riage state,  and  from  the  dissolution  of  mar- 
riage by  the  death  of  eiftier  party  or  by 
parliamentary  divorce.  The  immediate  sub- 
ject of  the  treatise  is  preceded  by  a  short 
iMkt  remarkably  iateresting  chapter  on  the 
Hiatocj^  of  the'  Marriage  Coi^raet,  and  aOme 
pveKnumnry  remarks  upon  the  statutes  4 
Geo.  4,  c.  7(S,  and  6  &  7  W,  4,  c.  85,  so  imc 
as  their  provisions  may  operate  to  produce 
a  forfeiture. 

In  endeavourmg  to  present  our  readers 
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with  an  outline  of  the  work,  we  must  not 
omit  to  mention  that  within  a  space  of 
somewhat  less  than  50  p&gev  the  learned 
author  has  contrived  to  give  a  practical 
summary  of  proceedings  on  ''  Ahenations 
by  Married  Women,"  with  ample  directions 
.and  forms,  which  cannot  fail  to  prove  highly 
conrenient  and  useful.  It  seems  that  not 
less  than  6,000  acknowledgments  are  taken 
annually,  and  we  helieve  it  is  correctly 
stated  that  this  *'  is  the  first  effort  yet  made 
to  methodise  and  elucidate  the  system  esta- 
blished under  the  Fines  and  Recoveries  Act, 
and  the  rules  of  the  Common  Pleas  passed 
in  pursuance  thereof." 

Mr.  Macqueen*s  chief  object  appears  to 
liave  been  to  give  his  treatise  a  modem  and 
a  practical  character,  and  with  this  view  all 
the  leading  cases,  and  particularly  those  of 
recent  occurrence,  are  referred  to,  and  in 
many  instances  the  principles  upon  which 
the  decisions  of  the  courts    proceeded  in 


verbal  contract,  (which  might  eidier  be  by 
words  of  present  consent  or  by  words  of 
promise  followed  by  cohabitation,)  was,  in  the 
first  place,  not  sufficient  to  give  the  woman  the 
right  of  a  widow  in  respect  to  dower;  nor, 
secondly,  to  give  the  man  the  right  of  a  hus- 
band in  respect  of  the  woman's  propertv ;  nor, 
thirdly,  to  render  the  issue  begotten  legitimate; 
nor,  fourthly,  to  impose  upon  the  woman  the 
disabilities  of  coverture ;  nor,  fifthly,  and  lastly, 
to  make  the  marriage  of  either  of  the  parties, 
(living  the  other,)  with  a  third  person  void,  all 
these  consequences  being  confined  exclusively 
to  marriages  solemnised  in  fatM  ecdaia* 
Nevertheless,  the  efiects  of  clandestine  mar- 
riages were  very  remarkable,  though  falliiig 
greatly  short  of  those  which  attached  upoD 
regular  matrimony.  For  it  is  now  agreed,  and 
has  indeed  been  decided  by  the  House  of  Lords, 
that  at  common  law,  a  contract  entered  into 
between  man  and  woman  by  words  of  present 
consent  was  indissoluble.  The  parties  could 
not  release  each  other  from  the  obli^tion. 
Either  party,  too,  might  by  a  snit  m  the 
spiritual  court  compel  the  otner  to  solemnise 


those  cases,  are  ably  and  instructively  eluci-  >the  marriage  in  facte  ecclesuB.   It  was  so  much 

dated.     The  introductory  chapter  on  the 

*•  History  of  the  Marriage  Contract,"  to 

which  we  have  already  alluded,  contains 

much  curious  and  useful  information  upon 

topics,  the  investigation  of  which  appears  to 

be  peculiarly  congenial  to  the  mind  of  the 

writer.     As  a  fair  •  specimen  of  the  manner 

in  which  this  part  of  the  subject  is  treated, 

and  an  example  of  the  author's  style,  we 

subjoin   an  extract  from  his  commentary 

upon  the  Ancient  Marriage  Law  of  England, 

a  matter  upon  which  he  has  contrived  to 

throw  much  additional  light :— > 

'  Upon  the  late  case  of  the  Irish  or  Presby- 


a  marriage,  that  if  they  cohabited  together  be- 
fore solemnization,  they  could  not  be  proceeded 
a^j^ainst  for  fornication,  but  merely  for  a  con- 
tempt. If  either  of  them  cohabited  with  an- 
other person,  the  parties  might  be  proceeded 
against  for  adultery.  The  contract,  moreorer, 
was  considered  to  be  of  the  very  essence  oif 
matrimony,  and  was  therefore  and  oy  reason  of 
its  indissoluble  nature,  styled  in  the  ecclesiastical 
law  verum  mairimonium,  and  sometimes  iptnn^ 
matrimonium.  Another,  and  a  most  important 
effect  of  such  contract  was,  that  if  either  of  the 
parties  afterwards  married  with  another  person, 
solemnizing  such  marriage  in /acteeeclentf,  the 
same  might  be  set  aside  even  after  cohabita- 
tion and  of  the  birth  of  children,  and  the  parties 
terian  marriages,  the  great  question  in  the  i  might  be  compelled  to  solemnise  the  first  mar- 
House  of  Lords  was,  whether  the  ancient  ma-  ria^^e  in/act^  ecclesuB, 


trimonial  law  of  England  was  the  same  as  that 
which  had  obtained  in  the  rest  of  Europe  an- 
terior to  the  decree  of  the  Council  of  Trent. 
That  decree,  be  it  observed,  had  authority  only 
in  those  countries  which  acknowledged  the 
papal  supremacy.  It  had  no  reception  in 
England,  being  dated  nearly  30  years  subse- 

Suent  to  the  breach  between  Henry  VIII.  and 
tie  Pope.  The  matrimonial  law  of  England, 
therefore,  continued  on  its  former  footing.  By 
that  law  clandestine  marriages  were  allowed ; 
but  they  were  not  attended  with  the  same 
effects  as  marriages  solemnized  in  fade 
ecclesia ;  and  herein  lies  the  peculiarity  of  the 
old  Enghsh  law,  when  viewed  in  contradistinc- 
tion to  the  ancient  continental  law.  By  the 
continental  law,  prior  to  the  Council  of  Trent, 
a  private  marriage  was  as  good  as  a  pubUc  one. 
By  the  law  of  England,  until  altered  by  the 
statutes  to  which  we  are  about  to  advert,  a  pri- 
vate marriage,  that  is  to  say,  a  marriage  not 
solemnized  m  facie  ecclesUe,  was  good  only  for 
certain  purposes.  Thus,  a  private  or  clandes- 
tine marriage,  or,  as  it  was  sometimes  caUed,  a 


"  So,  a  contract  of  marriage  per  verba  deftt- 
turo  followed  by  cohabition,  produced  precisely 
the  same  consequence  as  a  contract  per  terba 
de  prcsenti.  For  where  a  copula  ensued  upon 
the  promise,  the  present  consent  essential  to 
matrimony  was  supposed  to  be  at  that  moment 
exchanged  between  the  parties;  a  legal  pre- 
sumption which,  though  but  slightly  founded 
in  nature  or  reality,  was  held  to  be  annndantly 
recommended  by  its  equity  and  the  just  check 
which  it  imposed  uponj>erfidy. 

Ihe  ancient  law  of  England,  therefore,  with 
respect  to  the  constitution  was  very  peculiar, 
ana  no  more  to  be  understood  by  reference  to 
the  continental  system,  or  even  to  the  practice 
of  the  sister  country  of  Scotland,  than  the  law 
of  real  property  or  any  other  branch  of  our  ju- 
risprudence. And  this  I  take  to  have  been  the 
great  point  established  in  the  case  of  the  Irish 
marriages  above  referred  to;  which  though 
carried  in  the  House  of  Lords  with  infinite  dif- 
ficulty and  in  spite  of  many  strong  and,  as  some 
may  think,  insuperable  arguments  opposed  to 
it,  must  henceforth  be  regarded  as  settled  and 
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conchided  in  all  legal  reasoning  on  the  subject ; 
die  short  general  proposition  derivable  from  the 
adjadication  being,  tnat  by  the  ancient  law  of 
England  a  nuurriage  by  private  contract  was 
good  only  for  certain  purposes,  and  those  not 
the  most  important  ones ;  no  marriage  being 
absolately  perfect  until  celebrated  in  facie  ec- 
eiesuB  by  tne  intervention  of  a  person  in  holy 
orders;  that  is  to  say,  orders  conferred  by 
Episcopal  authority."'* 

In  treating  of  *•  the  wife's  authority  to 
bind  her  husband  when  living  apart  from 
him,"  the  several  cases  are  supposed,  of  a 
wife  being  separately  provided  for,  of  a  suit 
pending  in  the  Ecclesiastical  Court  by  the 
wife  against  the  husband,  and  of  a  wife 
hsYmg  committed  adultery.  The  question 
whether  when  the  husband  is  discharged,  as 
in  the  last  mentioned  event,  the  wife  herself 
beeomes  liable  for  her  own  contracts,  is 
nther  slightly  noticed.  The  judgment  of 
Lord  Kenyon  in  Marshal  v.  Ration,  (8 
Term  Rep.  547>)  is  referred  to,  and  the 
dictum  of  Mr.  Justice  BuUer  in  Cox  v. 
Kitchen,  (1  Bos.  &  Pul.  389,)  that  as  soon 
as  the  husbaud  was  released  the  wife  ac- 
quired a  capacity  of  binding  herself,  is  cited 
with  approval.  We  have  reason  to  believe, 
however,  that  it  is  the  opinion  of  the  highest 
authorities  in  common  law,  that  after  a  wife 
elopes  from  her  husband  or  is  guilty  of 
adnlteiy,  there  are  no  means  of  enforcing 
contracts  made  with  her.  Her  misconduct 
puts  an  end  to  her  authority  to  bind  her 
nusband,  and  her  coverture  operates  as  a 
bar  to  her  civil  liabilities. 

We  hope  to  find  an  early  opportunity  of 
letoming  to  Mr.  Macqaeen's  work,  which 
is  not  merely  deserving  of  an  attentive  pe- 
rusal, but  promises  to  hold  a  high  place  in 
legal  Uterature.  Indeed,  it  is  matter  of 
congratulation  that  a  subject  of  such  in- 
terest and  importance  should  have  fallen 
into  such  competent  hands. 

THE  COMMERCIAL  FAILURES  AND 
THE  COURT  OF  BANKRUPTCY. 

Mr.  Editor, — I  quite  concur  in  the  obser- 
vations you  made  in  your  number  of  the  13th 
November,  as  well  as  in  a  preceding  one,  on 
this  subject ;  and  I  think  the  concluding  ob- 
servation in  your  last  number,  '*'  Whether  this 


^  Mr.  Macqueen  in  a  note  on  this  passage 
admits,  that  the  views  here  sugf^ested  do  not 
correspond  with  the  theory  of  Sir  Wm.  Scott's 
famous  judgment  in  DalrympU  v.  Dalrymple, 
^  ^^S'  Cona.  Rep.  54 ;  but  he  assumes  that 
the  judgment  in  the  Irish  marriage  case.  Queen 
▼.  MiOis,  10  CUu  &  Fm.  534,  establishes  the 
▼lew  he  has  adopted. 


new  system  of  administering  bankrupt  estates 
under  the  superintendence  of  a  committee,  and 
dispensing  with  the  assistance  and  protection 
afforded  by  the  bankrupt  laws,  will  ultimately 
prove  advantageous  to  the  bankrupts  them* 
selves  or  to  the  general  body  of  creditors.— to 
those  who  have  no  tricks  of  trade  thev  desire 
to  control,  and  no  exposure  to  apprehena— is,  to 
say  the  least,  doubtful,"  is  worthy  particular 
attention. 

The  impression  on  your  mind  is  sufficiently 
obvious.  There  is  no  doubt  that  the  bankrupt 
law  was  originally  made  for  the  protection  of 
traders ;  to  relieve  them  from  oppressive  pro- 
ceedings by  their  creditors  when  unable  to  pay 
their  debts,  so  that  they  should  not  be  at  the 
mercy  of  such  creditors.  At  the  same  time 
arrangements  were  made  for  securing  to  the 
creditors  the  full  advantage  of  every  penny  to 
which  the  bankrupt  was  entitled  at  the  time  of 
his  bankruptcy.  Although  the  intention  of  the 
law  has  in  both  respects  been  from  time  to 
time  perverted,  the  same  principle  still  exists 
on  the  philosophical  principle,  as  it  may  be 
called,  of  the  present  oankrupt  law,  however 
much  the  modem  machinery  may  vary  from  its 
early  prototype. 

The  inquiry,  therefore,  arises  with  regard  to 
the  present  subject,  on  these  two  points  of  the 
bankrupt  laws ;  1st,  whether  these  private  ar- 
rangements are  as  beneficial  to  the  traders  as 
an  application  by  them  or  their  creditors, 
to  the  bankrupt  law  would  be?  and  2ndly, 
whether  such  arrangements  are  as  beneficial  to 
the  creditor  ?  My  answer  to  the  first  question 
is,  that  they  are  more  beneficial  to  the  trader; 
and  to  the  second,  that  they  are  less  so  to  the 
creditor.  My  reasons  for  this  opioion  are  the 
following :  —I  believe  it  will  not  be  questioned 
by  any  one  acquainted  with  the  subject,  that 
these  private  arrangements  are  equally,  acd  in 
moat  cases  more,  expensive  than  the  proceed- 
ings under  a  fiat.  The  various  deeds  necessary 
to  make  a  complete  assignment  of  large  part- 
nership estates  for  the  benefit  of  creditors ;  the 
charges  of  the  accountants  now  usually  em- 
ploved ;  the  deeds  of  arrangement,  composition 
and  release,  long  and  costly,  amount  to,  and  are 
always  set  down  at  a  large  sum;  and  I  think  I  am 
quite  right  in  stating,  that  the  coats  of  a  private 
arrangement  are  qmte  equal  to  those  in  bank- 
ruptcy proceedings,  and  I  doubt  not  in  many 
cases  exceed  them.  Therefore,  on  the  ground 
of  expense,  which  often  alarms  creditors,  the 
proceedings  may  be  consi&ered  as  equal. 

I  will  then  come  to  the  next  of  the  points 
above  referred  to.  Is  this  arrangement  as  be- 
neficial to  the  creditors  as  a  fiat  would  be  ?  I 
have  no  hesitation  in  saying  it  is  less  so, 
whether  there  are  tricks  of  trade,  you  refer 
to,  to  be  concealed  or  not  But  I  am  afraid 
in  most  cases  there  are  reasons  most  pressing 
for  an  arrangement  without  any  exposure.  1 
will  give  a  case  in  illustration  of  one  of  those 
where  a  private  arrangement  is  most  desirable, 
and  it  will  be  recogmsed  as  a  familiar  one  by 
many  of  your  readers.  - 
I  will  suppose  a  large  firm,  Messrs.  A»  B, 
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C,  and  Co.,  East  India  merdiaflta.  They  find 
themselves  in  difficulties.  Their  names  have 
stood  high  in  the  mercantile  woM,  and  no 
less  so  in  the  fashionable  world.  A.  is  in  the 
Senate.  In  the  provinces  A.  and  B.  are  great 
personafi^es.  They  therefore  recoil  from  the 
idea  of  having  their  names  gazetted  like  a  petty 
shopkeeper,  a  common  tradesman,  "  a  dealer 
and  chapman ;''  and  besides,  they  know  with  a 
little  clever  management,  (and  our  merchants 
are  clever  persons-^and  the  cleverist  and 
quickest  man  in  the  city  is  lira  successful  one,) 
they  can  be  replaced  almost  in  the  same  po* 
sition  as  before.  The  amount  for  which  A.  B, 
C,  and  Co.  ha^'e  failed,  (I  beg  their  pardon, 
they  have  in  consequence  of  the  extraordinary 
pressure  of  the  present  time  merely  suspended 
*    is 


O.  F.  Q.  ahotdd  pucjaeid  to  wmd  np  I 
under  the  supenateiidBDce  of  those  ar  liourgf 
tiiecredbton. 

What  can  Mr.  Cazefnl  do?  His  debt  ib 
perhaps  less  than  a  hnndiBth  part  of  the  whole 
amount.  He  takes  time  to  consider— is  pd- 
vately  urged,  and  ait  last  aaaents  to  the  amiip- 
ment. 

What  is  ^t  neaiiit  he  is  soon  infoi»ed-4it, 
in  consequence  of  the  estate  at  Manntins^orCegr- 
lon,  being  further  depressed  in  the  market,  and 
other  circumstances,  it  is  ascertained  that  tbe 
estates  will  not  resQize  what  was  expected; 
that  it  is  doubtful  whed^  liiere  will  be  a  dm- 
dend  of  55.  in  the  pound,  and  that  only  to  he 
realised  in  three  yeais  by  managpeme&t  of  the 
estates.     He  is  then  tdhi  that  the  brother  of  i. 


payment,)  is  most  respectable,  it  may  be  {is  a  creditor  for  15|000l.;  the  two  sisters  of  1. 
300,000/.,  400,0002.,  or  perhaps  1,400,000/.  It ;  each  for  10,000/. ;  the  trustees  of  the  ^settkmeDt 
18  not  considered  discreditable  to  sutpend  of  C's  wife  for  20,000/.  That  they  are  willuig 
payment  for  such  a  sum.  Their  city  friends '  to  postpone  their  claima,  the  last  under  an  m- 
nave  that  feeling,  and  their  west-end  friends !  demnitv  they  are  to  recei^T  from  some  ftimA 
only  wish  that  they  conld  get  credit  for  such  |  of  the  family,  and  if  Mr.  Careftil  and  the  oAcr 
an  amount.  They  suspend  payment.  The  |  creditors  will  take  Ss.  in  the  pound,  feends  of 
creditors,  some  really  anxious  for  the  debt  due  I  the  firm  hare  agreed  to  come  fbrw«d  and  ad- 
to  them,  others  having  a  fellow-feeling  for  ^. '  ranee  the  money  neoeasary  to  pay  him  and  die 
B.  C.  and  Co.,  (although  they  do  not  let  that !  other  creditors.  Mr.  Careful  sees  he  has  been 
appear,  their  own  time  not  having  yet  arrired,)  >  led  into  a  false  position ;  that  he  ought  to  have 
hear  of  their  suspending  payment ;  and  before  issued  a  fiat  at  once,  when  these  clsums  of 
they  have  time  to  advise  with  friends,  or  their  j  brother,  sisters,  and  wife  would  have  hem 
solicitors,  receive  a  polite  circular  from  Messrs.  sifted ;  when,  peiiiaps,  some  rich  relatire  drav- 
O.  P.  and  Q.,  requesting  them  to  attend  a  meet-  ing  largely  from  the  firm  might  hare  b8« 
ins,  when  a  statement  of  the  affairs  will  be  •  proved  to  have  been  a  Bleeping  pntaer,  asd 
Buomitted  to  the  creditors.  I  Mr.  C.  and  the  other  onditara  nuSgfat  have  gat 

Mr.  Careful,  a  creditor,  attends  the  meeting. '  at  least  the  10«.  in  the  pound,  if  not  the  wink 
He  is  a  creditor  for  a  large  amount,  and  one  to '  of  their  debts.  He  takes  the  &b.  in  the  pound, 
him  of  vital  consequence.    A  statement  is  sub-  the  other  creditors  also  the  same  from  the  like 


mitted,  whereby  it  is  shown  in  most  accurate 
figures,  that  the  difficulties  have  arisen  from 
A,  B,  C.  and  Co.  having  purchased  large 
estates  in  Ceylon,  or  Mauritms ;  that  their  bad 


feeling  as  induces  Mr.  Careful.  Ere  long  Mr. 
Careful  receives  a  circular  stating,  that  the 
firm  of  Messrs.  A.B.C,  and  Co.  baring  been 
dissolved,  in  consequenee  of  the  ralipement  of 


debts  amount  to  a  very  large  sum,  but  making  |  Mr.  J9.,  the  business  will  in  fature  be  canied 


all  allowances,  including  1,500/.  for  expenses 
of  winding  up,  there  would  be  a  dividend  of 
108.  in  the  pound.    Mr.  Careful  looks  blank ; 
expresses  his  astonishment  that  A,  B.  C.  and 
Co.  should  have  so  fiir  departed  from  the  fun-* 
damental  principle  of  good  trading,    ^  that 
merchants  should  keep  their  capital  doadng, 
md  should  not  lock  it  up  in  the  purchase  of 
estates;"  and  he  does  not  understand  how, 
with  any  degree  of  ordinary  prudence,  the  pro- 
portion of  l^d  debts  should  be  so  large.     Mr. 
X).,  of  the  firm  of  J),  E.  F.  G.  and  Co.,  credi- 
tors to  a  large  amount,  assists  the  accountants 
in  explaining  that  the  firm  originally  acquired 
the  estates,  partly  in  liquidatbn  of  a  doubtful 
debt;  and  that  the  large  amount  of  bad  debts 
arose  principally  from  an  unsuccessful  specula- 
tion in  sending  out  a  considerable  consignment  | 
of  muslins  and  silks  to  Otonga,  a  new  port 
opening  np  the  prospect  of  a  commercial  enter- 
prise which  had  proved  tmfoitnnate ;  as  it  was 
oHimatelr  discovered  that  the  inhabitants  wore 
nothing  DUt  napkins  round  their  loins. 

Mr.  jD.,  for  himself,  thougtct  the  explanattonsi 
very  satisfactory,  and  he  urged  the  creditors  to*  I 


on  under  &at  of  Messrs.  A.  C.  E,  sad  Co.»who 
request  a  oontinuance  of  has  esteemed  faroun. 

Here  ends  the  issxit,  or  rather  the  swindle. 
Hie  Mauritius  estates  looki^) ;  debts  set  down 
as  bad  turn  out  wonderfully  good ;  and  Messn. 
A.  C.  E,  and  Co,  in  a  year  or  two  become  per- 
fectly a  "  DombeyandSon,"  and  each  partner 
figures  away  in  the  prorince  where  his  seat  was 
and  still  is,  with  his  foimer  grandeur. 

This  is  not  an  exaggerated  picture.  There 
are  many  houses  in  the  city  that  can  be  pointed 
to  as  illustrations  of  it.  if  the  above  picture 
be  true,  the  two  questions  are  answered  in  the 
affirmative — and  1  hope  you  will  in  any  future 
observations  you  may  make  on  this  subject, 
denounce  these  arrangements  as  being,  in  nine 
cases  out  of  ten,  most  disadvantageous,  and 
fraudulent  to  the  creditors.  A 


COUNTY  COURTS. 


SALARIES  OF  TH8  JUDGES  AND   OPVICBBS. 

Order  qt  CmmeU,  (kteher  30,  1M7. 

Whbrbas  by  aaaet,  passed  in  the  SssOTons 

i^n!«e  to  the  proposed  ammgement  that  Messrs..  holden  in  the  9th  Sc  10th  yean<of  hsr  f 


Cketqt  Conveynnnt^  mmtl^n-StMrni^ 


leiipiy  iBtitailBd'  *  Aa  Act  for  the  morft  euf  »»- 
covery  of  Smalt  Debts  aod  J>eaifinds  in  £ng- 
bad"  it  18^  aiQ0iig«t  otheF  things,  enacted^ 
that  it  shall  ba  lawfnl  for  her  Majesty^  with  the 
advice  of  her  piivy  council,  to  order,  that  the 
JQ^Tes^derks^  bailifTs,  and  officers  of  the  courty, 
liolden  under  the  said  act,  or  any  of  them, 
skall  be  paid  by  salaries  instead  of  fees,  or  in 
any  manner  other  than  is  pjoovided  by  ^e  said 
act 

And  whereas  by  the  said  act  it  is  also  en- 
acted, ths^  aiy  order  in  council  made  for  the 
purposes  of  tne  said  act  shall  be  published  in 
tbB  London  Gazette,  and  notice  of  the  intention 
of  her  Majesty  to  take  into  consideration  the 
propriety  of  making  any  such  order  shall  be 
pnMished  in  the  London  Gazette,  one  calendar 
mamk  at  leaet,  before  any  such  order  shall  be 
nde. 

And  whereas  her  Majastv  has  been  pleased 
this  day  to  refer  the  consideration  of  the  said 
ad,  and  of  the  order  which  it  may  be  proper  to 
make  for  the  purposes  of  the  said  act  as  before- 
mentioned,  to  a  committee  of  the  Lords  of  her 
Majesty's  most  honourable  privy  council,  and  to 
direct,  that  the  same  committee  do  report  their 
opinion  to  her  Majesty. 

Notice  is  hereby  given,  that  after  the  expira- 
lion  of  one  calenaar  month  from  the  date  of 
the  publication  of  this,  notice  in  the  London 
Gazette,  her  Majesty,  with  the  advice  of  her 
privy  council,  will  take  into  consideration  the 
propiiety  of  iDaking  an  order,  under  the  pro- 
TisioQs  of  the  said  act,  for  paying  the  judges, 
clerks,  bailiffs,  and  officers  of  tne  said  courts  by 
salaries  instead  of  fees,  or  in  such  other  manner 
as  may  be  deemed  eaqptdieni. 

W.  L.  Bathurst. 

\T\aB  order  was  not  published  in  theLoiuiofi 
Gasette  until  the  27th  Kov.  1847,  and  will  take 
«ftct  at  the  expiration  of  ai  awnth.] 


of  Leaseholds.    UZ 


CHEAP  CONVEYANCING  AND  THE 
STAMP  LAWS. 

lb  the  EdUar  of  the  Legal  Obeerver, 

Sia»<-A8  nuich  has  been  said  of  late  re- 
specting the  adoption  of  a.  cheaper  system  of 
CQKreyancina,  particularly  as  regards  small 
wchases,  I  would  beg  to.  draiw  attention, 
woogh  the  medium  of  your  valuable  publica- 
tion, to  the  great  hardsh^)  of  the  present  Stamp 
Uffs,  as  applied  to  the  amaUer  dealings  with 
nal  property.  A  general  reriaion  and  altera- 
tianof  the  Stamp  Law»  is  loudly  called  for; 
kit  thor  operatbn  ia  particularly  unjust  and 
VvdeoBome  when  applied  to  small  purchases* 
As  an  instance,  a  purchaser  ta  the  amount  of 
150L,  even  if  his  deed  of  conveyance  does  not 
«Kcsd  one  skin,  has  to  p^  a  stamp  duty  of 
Mi%  4L  (inchsding  the  lease  for  ayeajr  stamps 
^ch  attacfaes  in  moat  cases).  This  amount 
«Med  t»iheiiaBse«ii(e  chngea  of  the  attorney^ 
■■kes  a  sciious  sum  for  a  small  puichaser  to 

attorney  guicndlj  geU  the  credit  of 


%. 


hamng  made  unxaaaoaaUe  charges,  the 
not  conaidaong  that  nearly  two  thirds  olt  thft. 
amount  has  to  oe  paid  out  of  pocket  for  duty 
to  government.  Even  amongst  persens  whom 
you  wcwld  expect  to  be  better  informed,  the 
general  impiession  is  that  the  attorney's 
charges  are  the  great  burden  upon  the  snoQ 
purchaser.  It  is  time  that  the  ui^ust  tax  of  the 
lease  for  a  year  stamp,  at  least,  was  abolished, 
and  if,  instead  of  the  present  scale  of  dutv^  a 
reasonable  per  centage  was  charged  for  auty 
upon  the  purchase  money,  (without  limit  as  to 
the  amount  of  purchase-money,)  it  would 
greatly  faeilitats  the  dealings  with  real  prcK 
periy.  Under  the  present  Stainp  Laws,  tha 
smaller  the  purchase  the  greater  in  proportion 
is  the  tax  to  be  paid,  and  l^y  parties  the  least 
able  to  bear  iU 

The  operation  of  the  piesenl  Stamp  Laws  ia 
equadly  oppressive  and  burdensome  on  small 
mortgages.  It  is  very  desirable  that,  in  the 
case  of  a  mortgage  to  a  limited  amount,  the 
o^rtgagor  shoidd  be  relieved  altogether  from 
the  expense  of  the  reconveyance  at  present  ne- 
cessary, and  if  a  simple  endorsement  on  the 
deed  of  mortgage  were  made  effectual  for  dis- 
charging the  property  from  the  mortgage  and 
revesting  the  estate  in  the  mortgagor  or  his 
heirs,  it  would  greatly  facilitate  tramaetioms  of 
this  kind.  A  pecson  eaa  now,  by  Joining  a 
building  or  investment  society,  relieve  himself 
from  this  burden,  and  why  should  not  aH 
mortgagors  to  a  limited  amount  enjoy  this 
privilege  without  being  compelled  for  that  pur- 
pose to  join  one  of  these  %ocietie^?  I  do  not 
think  that  the  reveme  woaki  i»  th*  ^*^  ""^ot 
by  this,  fior  partiea  frequently  refuse  to  ffive 
mortgages  principally  on  account  of  the  addi- 
tional expense  they  will  be  put  to  in  future  by 
the  necesity  of  having  a  reconveyance,  and  a 
simple  deposit  of  deeds  is  fre<iuently  substituted 
for  a  mortgage. 

B.P. 

Iforib,  l7(AiV0i^^l847. 


RESTfilCTIONS  ON  THE  ASSIGNMENT 
OF  LEASEHOLDS. 

To  tkoJBdiior  ofths  Legal  Observer. 

Sir, — Instances  ate  frsfoently  oecuiring  of 
the  great  incoDvenienee,  and  I  may  say  loss, 
arising  from  insertions  in  leases  of  a  elause  re- 
stricting lessees  from  alienating  wi^ut  tiie 
consent  of  lessors* 

I  could  mention  one  case  in  which  a  landloi^ 
or  rather  his  agent,  actually  required  what  in 
effect  asnounfted  to  a  premium  for  a  licence  t» 
assign  a  colliery  lease  to  a  most  unexception- 
able pasty,  the  consequence  of  which  was,  that 
the  treaty  for  the  ssls  went  off,  to  the  great  ia»» 
jury  of  the  lessee,  and  to  the  ultimate  loss  and 
disadvantage  of  the  lessor,  who  now  instead  of 
having  a  flourishing  colliery  yielding  a  large 
revenue,  has  a.  colliery  filled  with  water  ffieldtng 
noikmg. 

This,  perhiqps,  ie  an  extreme  case,  as  it  is  to 
be  hoped  that  landlords  wfll  not,  aa  a  general 


114 


Profeitumai  iMU.^St^perior  OmrU :  Lord  Chmotihr. 


rixle^  demand  premiums  for  licences  to  assign. 
It  is,  I  think,  a  practice  against  which  the  pro- 
fession ought  to  set  their  faces. 

In  another  instance  which  has  recently  come 
under  my  notice,  though  no  hlame  attaches  to 
any  of  the  parties,  the  effect  of  the  clause  has 
been  very  mconvenient,  and  might  have  oc- 
casioned considerable  loss. 

The  property  in  question  was  a  country  resi- 
dence of  a  London  merchant  who  died.  His 
personal  representative,  wishing  to  get  rid  of 
the  house,  agreed  to  assign  tne  lease,  for  a 
small  premium,  to  an  unobjectionable  party. 
On  applying  for  the  Ucence  it  turned  out  i^?X 
the  lessor  had  also  died,  leaving  the  reversion 
to  his  two  sons,  who  were  minors,  and  who, 
therefore,  were  incapable  of  granting  a  licence. 
Fortunately  the  parties  were  able  to  make  an 
arrangement  to  meet  the  di£5culty,  but  if  it  had 
been  otherwise  the  consequence  would  have 
been  injuriou8,"both  to  the  landlord  and  tenant. 

As  a  practical  lesson  from  the  above,  I  would 
suggest,  that  all  clauses  restraining  assign- 
ments, &c.  without  consent,  should  be  qualified 
80  as  not  to  render  it  necessary  to  have  any 
consent  if  the  landlord  is  abroad  or  incapable 
of  acting.  J.  E.  W. 

MASTERS   EXTRAORDINARY    IN 
CHANCERY. 

From  Oct.  26,  1847,  to  Nov.  19,  1847,  both  in- 
chuive,  with  dates  when  gazetted. 
Bromiley,  Arthur,  Manchester.    Nov.  16. 
Freston,  William  Aiitony,  Stroud.    Nov.  1 9. 


DISSOLimONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Oct.  26, 1847,  to  Nov.  19,  1847,  both  w- 
elusive,  toith  dates  when  gazetted. 

Bainbrigge,  William  Arnold,  and  Daniel 
Dunnett,  Uttoxeter,  Attorneys  and  Solicitors. 
Oct.  29. 

Bowden,  John  Saunders,  and  Frederick 
Leopold  Treacher  Bowden,  66,  Aldermanbury, 
Solicitors.    Nov.  2. 

Cattorns,  Richard,  and  George  Fry,  62,  Mark 
Lane,  and  Greenwich,  Attorneys  ana  Solicitors, 
Nov.  2. 

Clark,  William,  and  Charles  Frederic 
Sparrow,  Wolverhampton,  SoUcitors  and  Atp 
tomeys.    Nov.  12. 

Foster,  Robert  Carr,  William  Carr  Foster,  and 
Henry  Sevmour  Westmacott,  28,  John  Street, 
Bedford  Row,  Attorneys  and  Solicitors.  Oct.  26. 

Grimaldi,  Stacey,  Henry  Edward  Stables, 
and  John  Southemden  JBum,  1,  CopthaD 
Court,  City,  Attorneys  and  Solicitors,  so  far  as 
regards  the  said  Stacev  GrimaldL     Nov.  12. 

Ogden,  John,  and  Benjamin  Gartside,  Man- 
chester, Attorneys  and  Solicitors.    Nov.  5. 

White,  Richard,  John  Goble  Blake,  Edward 
Tylee,  John  Fawkener,  and  Edward  Thomson, 
14,  Essex  Street,  Strand.    Nov.  5. 

Wilkinson,  Josiah,  Alfred  Cobbold,  and 
George  Lee  Patteson,  7,  Lincoln's- Inn-Fields, 
Attorneys  and  Solicitors,  so  far  as  regards  Ae 
said  Josiah  Wilkinson.    Nov.  2. 

Wood,  Charles,  and  Charles  Hard  Wood, 
Manchester,  Attorneys  and  Solicitors.    Nov.  5. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

BXPORTKD   BY  BA.ERI8TKRS  OP  THE   SEVERAL  COURTS. 


Unrlr  Ciancrllar. 
ThOoek  V.  Robey.     18th  Nov.,  1847. 

PLEADING. — BILL  OF  REVIEW. — DEMURRER. 

4  bin  of  review  will  not  lie  in  respect  of  a 
decree  which  granted  the  whole  of  the 
prayer  in  the  original  biU,  although  it  may 
appear  from  the  pleadings  in  such  bill,  that 
the  plaintiff  is  entitled  to  further  relirf 
than  was  specificaUy  prayed  for.  The  error 
assigned  must  be  apparent  on  the  face  qf 
the  decree. 

Mr.  Miller  (absents  Koe)  stated  that  this  was 
an  appeal  from  the  Vice- Chancellor  of  England, 
who  had  allowed  a  demurrer  on  the  2nd  of 
June  last  to  the  plaintiflfs  hill  of  review,  under 
the  following  circumstances: — One  Richard 
Hutchins  mortgaged  certain  property  in  1767 
to  an  indi\ddual  for  the  sum  of  50/.,  and  subse- 
quently to  another  individual  for  a  further  sum, 
which  sums  being  afterwards  pdd  by  Robey 
the  elder,  the  property  became  vested  in  him, 
snbject  to  the  equity  of  redemption,  and  he 
afterwards  entered  into  possession  of  it,  and 
received  the  rents  and  profits  until  his  death. 
The  mortgagor  at  his  death  left  three  daughters 
his  co-heiresses  at  law,  one  of  whom  died  with- 


out issue,  and  another  married  Trulock  the 
elder,  by  whom  she  had  Trulock  the  younger, 
her  beir-at-law,  the  father  of  the  plaintiff,  cis 
sole  heiress.  The  other  daughter  and  co-heiress 
of  the  said  mortgagor  sold  her  interest  in  the 
equity  of  redemption  after  the  death  of  her  first 
mentioned  sister  to  Robey  the  elder.  The  bill 
stated  inter  alia  that  the  defendant  Robey^the 
younger,  entered  into  possession  of  the  pre- 
mises upon  the  death  othis  father,  Robey  the 
elder,  and  had  ever  since  continued  to  receive 
the  rents  and  profits  thereof.  The  bill  further 
stated,  that  the  whole,  or  nearly  «the  whole,  of 
the  sums  due  on  the  said  mortgages,  and  the 
interest  thereof,  had  been  or  might  have  been 
satisfied  out  of  the  rents  and  profits,  so  far  as 
concerned  the  plaintiff's  share  in  the  premises ; 
and  it  prayed  for  an  account  of  such  rents  and 
profits  received  bv  the  said  defendant,  but  did 
not  pray  for  such  account  in  respect  of  the 
rents  and  profits  received  by  Robey  the  elder; 
and  it  furtner  prayed  that  the  plaintiff  might  be 
declared  to  be  Entitled  to  redeem  her  share 
upon  paying  what  might  be  found  due.  In 
1841,  it  was  accordingly  ordered  that  the  usnial 
reference  for  an  account,  &c.,  should  be  made 
to  the  Master,  and  that  in  default  of  plaintiff'B 
redeeming  her  share  by  payment  wiUun  a  given 
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time  ofwbattfaouldbd  found  dne  to  the  said 
defendant,  the  said  bill  should  be  dismissed 
with  costs.  The  Master  accordingly  certified 
a  certain  sum  to  be  due,  which  not  having 
been  afterwards  paid,  the  bill  was  dismissed 
on  the  defendant's  application,  and  the  decree 
of  the  Vice-Chancellor  duly  enrolled.  The 
present  bill  prayed  for  a  review  of  the  said 
decree,  upon  the  grounds  that  it  was  erroneous 
in  not  having  directed  an  account  to  have  been 
taken  of  the  rents  and  profits  received  by  Robey 
the  elder,  to  which  the  defendant  demurred  for 
want  of  equity,  and  upon  the  ground^  that  no 
error  or  matter  in  law  appeared  on  the  decree 
whereby  it  ought  to  be  reversed  or  impeached, 
&c. 

Mr.   Miller  now  contended   that  the  de- 
mnrrcr   ought    not    to   have    been    allowed. 
[Lord  Chancellor.    The  decree  may  be  errone- 
ons  or  imperfect  in  point  of  form,  and  still  there 
may  not  be  grounds  for  a  bill  of  review.   What 
700  have  to  prove  is,  that  the  plaintiff  having 
obtained  such  a  decree  as  his  bill  prayed,  the 
court  was  in  error  in  not  giving  him  more  than 
he  asked,  although  he  would  have  been  entitled 
to  it  if  he  had  prayed  for  it  in  his  bill.]    What 
the  plaintiff  sought  was  sufficiently  obvious 
from  the  pleadings.    All  the  facts  were  fully 
alleged  in  the  bill,  and  the  court  ought  to  have 
decreed  that  to  which  he  was  entitled,  and  not 
only  that  for  which  he  specifically  prayed. 
The  plaintiff  was  so  clearly  entitled  to  an  ac- 
comit  of  the  rents  and  profit  received  by  Robey 
the  elder,  that  the  Master  had  thus  reportea, 
bnt  exceptioiLS  to  his  report  had  been  allowed 
by  Lord  Chancellor  Lyndhurst,  on  the  grounds 
mat  the  Ma«t«r  was  not  authorized  by  the  de- 
cree to  take  such  account,  and  therefore  could 
not  enter  into  them.    A  case  precisely  analo- 
gous to  the  present,  was  that  of  Smart  v.  Hunt, 
mJUg.  Lib.  1787,  B.  fol.  686,  (cited  in  a  note 
to  Orcie  v.  Heming,  1  Vem.  418,)  where  the 
decree  was,  that  uie  Master  should  set  a  rent 
on  the  premises,  and  take  the  account  accord- 
ingly.    [Lord  Chancellor.    It  is  not  every  er- 
roneous or  imperfect  decree  which  a  plaintiff 
chooses  to  take,  that  will  entitle  him  to  a  bill  of 
review,  but  quite  the  reverse.    The  cases  in 
which  a  bill  of  review  is  allowed  are  few  and 
limited.    The  error  must  be  apparent  on  the 
decreejj     In   Perry  v,  Phelips,  17  Ves.  178, 
Lord  nldon  observes,  *'  there  is  a  great  dis- 
tinction between  error  in  the  decree  and  error 
apparent.    The  latter  description  does  not  apply 
to  a  merely  erroneous  judgment,  and  this  is  a 

Ct  of  essential  importance;  as,  if  I  am  to 
this  cause  upon  tue  ground  that  the  judg- 
ment is  wroDf^,  though  there  is  no  error  appa- 
rent, the  consequence  is,  that  in  every  instance 
a  bill  of  review  may  be  filed,  and  the  question 
whether  the  case  is  well  decided,  will  be  ar- 
gued in  that  shape,  not  whether  'the  decree 
IS  right  or  wrong  on  the  face  of  it.*'  But 
in  that  cause  his  lordship  referred  to  a  mis- 
take in  law  to  be  collected  from  the  plead- 
ings and  evidence,  and  as  the  facts  are  never 
stated  in  the  decree,  it  is  impossible  to  say 
where  a  bill  of  review  can  be   filed   in  re- 


spect of  such  error  or  mistake.  This  appears 
from  the  case  oiBrend  v.  Brend,  1  Vernon,  213, 
(and  Bonham  v.  Newcomb,  p.  214,  is  to  the 
same  effect,)  where  it  is  stated,  that  from  the 
manner  in  which  the  registers  drew  up  the  de- 
crees no*  bin  of  review  could  be  brought,  for 
thev  onlv  recited  the  bill  and  answer,  and  then 
added,  tnat  upon  the  reading  of  the  process  and 
hearing,  &c.,  it  was  decided  so  and  so,  and 
never  mentioned  what  particular  facts  were  al- 
lowed by  the  court  to  oe  sufficiently  proved ; 
which  practice  the  then  Lord  Keeper  strongly 
reprobated,  and  expressed  his  determination  to 
alter.  [Lord  Chancellor,  Luckily  many  of 
the  cases  in  Vernon  are  not  considered  as  of 
much  authority.  This  is  one  pf  them ;  for  no 
one  ever  heard  of  a  registrar  taking  upon  him« 
self  to  decide  what  facts  have  or  have  not  been 
established.  This  the  court  must  do.]  An- 
other ground  of  the  Vice-Chancellor's  decision 
was,  that  no  account  could  be  decreed  in  re- 
spect of  Robey  the  elder,  as  his  personal  rq)re- 
sentatives  were  not  before  the  court.  They 
were  not,  however,  necessary  parties.  Venahles 
v,.Foyle,  Chan.  Ca.  p.  2 ;  note  to  Parker  v. 
Parker,  reported  in  Freeman,  p.  59 ;  BradvceU 
V.  Catchpole,  note  to  Walker  v.  Symonds,  3 
Swanst.  78 ;  Matthews  v.  Wallwyn,  4  Ves.  118; 
and  other  cases.  The  Master  thought  that  oc- 
cupation rent  should  be  charged  ag£unst  Bobey 
the  younger.  The  prayer  for  general  relief 
would  entitle  the^  plaintiff  to  such  as  was  con- 
sistent wil^  the  case  made  by  the  bill.  Dormer 
v.Fortescue,  3  Atk.  124;  Hiem  v.  Mill,  13 
Ves.  114.  The  decree  was  also  erroneous  on 
the  face  of  it,  in  not  reserving  the  costs.  It 
decreed  that  they  should  be  paid,  and  there- 
fore the  court  could  not  subseouentiy  vary  it. 
They  should  have  been  reserved  until  the  ac- 
count had  been  taken,  for  it  might  have  turned 
out  that  by  allowing  annual  rests,  &c.,  that 
this  mortgage  had  been  satisfied  by  perception 
of  the  rents  and  profits.  Wilson  v.  Metcalfe, 
I  Russ.  530 ;  Norrish  v.  Marshall,  5  Mad.  475. 
The  Lord  Chancellor,  without  calling  upon 
the  other  side,  said,  that  in  the  case  of  Perry  v. 
Phelips,  suprh,  Lord  Eldon  had  laid  down  the 
rule  very  clearly.  The  object  of  a  bill  of  re- 
view, as  distinguished  from  that  of  an  appeal, 
was  for  the  remedy  of  an  error  apparent  on  the 
face  of  the  decree,  and  depended  upon  an  error 
in  the  practice,  as  distinguished  from  the  judg- 
ment of  the  court.  In  the  present  case  the 
judgment  of  the  court  had  been  regulated  by 
the  plaintiff's  prayer.  What  he  there  asked 
for  he  obtained  by  a  decree  in  as  many  words. 
He  thought  it  would  entitie  him  to  more,  but 
this  having  been  refused,  he  could  not  urge  that 
there  was  any  error  on  the  face  of  the  decree. 
If  any  error  existed  it  was  with  himself  for  not 
having  asked  enough.  If  he  had  obtained  less 
than  he  asked  it  miffht  be  an  error  of  the  court 
not  to  have  grantea  it,  but  such  could  not  be 
argued  to  have  been  the  case,  because  the  court 
did  not  give  him  more  than  he  asked.  His 
Lordship  thought,  therefore,  that  the  Vice- 
Chancellor  was  ouite  ri^ht  in  allowing  the  de- 
murrer, and  that  his  decision  must  be  affirmed ; 
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md  be  further  reaarkcd,  tlMt  he  did  QiH  thok 
the  case  had  9itfeMd  by  tHe  abttnce  0>f  the 
leading  «ouD9eI.  All  had  been  said  that  could 
foe  saidy  but  the  case  it«elf  wa»  infirm. 

Appeal  diwiiaoed. 


SloRfS  Court. 
Bellamy  v.  BeUamy.    Nov.  11,  18^7. 

DECXKK.—  PURCHA9B  MONEY.  —  PAYMBNt' 
IKTO  COURT. 

A  pttrchaser  alhtted  under  the  ciremasianews 
to  pay  fn$  whole  pwrchate  mfmey  ttUo  court, 
on  motion,  rrotwithaiandiifg  a  direction  in  the 
decree  wider  which  the  estate  ita$  ordered 
to  he  sold^  thnt  the  surplus  only  of  the 
momes  produced  should  he  paid  into  comrt 
after  dischetrgimj  debts  and  legacies. 

In  this  case  Mr.  Toller  moved  on  the  pait 
of  the  plaintiffs,  that  the  purcha<<er  of  an  es- 
tate  directed  by  the  decree  to  be  sold,  might 
be  at  liberty  to  pay  the  purehaee  money  into 
court,  notwithstanding  a  direction  in  the 
decree.  It  appeared  that  the  decree  ordered 
the  trustees  of  Mr.  Bellamy's  will  to  sell  the 
estate  in  question  among  other  property,  and 
after  discharging  his  debts  and  legacies  to  pay 
the  surplus  into  court.  But  this  estate  was 
subject  to  four  legacies  of  2,000/.  a  piece  to 
the  four  nephews  of  the  testator,  in  case  tfaty 
survived  his  widow,  with  remainder  over  m 
case  of  any  dving  previously.  The  widow  was 
still  alive.  Tne  purchaser  objected  that  under 
these  circumstances  he  could  not  obtain  a 
discharge,  and  therefore  made  the  present  ap- 
plication. 

Mr.  Barstow  consented  on  the  part  of  the 
purchaser. 

Lord  Longdate  said  that  he  was  willing  to 
make  the  order,  but  the  circumstances  of  the  cause 
of  the  variation  from  the  decree  must  appear. 
He  would  not  require  the  parties  to  present  a 
petition,  bnt  the  order  should  be  prefaced  by  a 
statement  of  the  circumstances,  and  it  should 
be  supported  by  an  affidavit  iKerif)'ing  them. 


Witf'Cl^nntiUax  of  €n%Uaiti, 
Webb  V.    Webb.      Nov.   16,   4847. 

CO0TSOF  SEPARATA  ANSWER  OF  A  TRUSTEE. 

Where  a  bill  was  filed  on  behalf  of  an  infant 
against  trustees  for  maintenance,  and  one 
&f  the  trustees  Jjeing  at  variance  with  the 
other,  employed  a  different  solicitor  and 
swered  separately :  Held,  that  the  costs  of 
so  doing  could  not  be  aUotoed  him. 

In  this  case  Richard  Webb  and  Willjam 
Yates  were  trustees  of  certain  property  be- 
queathed for  the  benefh  of  the  pkiintifF  in  the 
suit,  who  was  an  infant.  The  suit  was  insti- 
tuted for  the  purpose  of  havhig  the  money  paid 
into  court  upon  trust  that  the  dividends  might 
be  paid  for  the  maintenance  of  the  infant  dming 
her  minority,  and  the  principri   transferred 


aad  Willian  Yatea,  bgr  hia  UMwr,aafi0Bdihit 
Ricfaarcl  Webb  hftd  pud  the  dividends  at  y»> 
tioua  times  into  the  hs»ds  of  R.  W.  Wa»b,tfae 
fatber  of  the  plaintiff,  who  had  appvopnited 
them  to  hia  own  use.  Riehard  Webb  would 
not  join  widi  his  .co-tnutee,  Wilham  Yates,  in 
putting  ia  an  answer  to  tke  hill»  but  chose  to 
employ  another  eolicitor  and  put  in  a  s^iaiate 
answer.    A  decree  was  auuie  in  the  cause,  anft 

Mr,  WiUcotdt,  for  Richard  Webb,  asked  for 
bis  oosta. 

Mr.  Bethell  and  Mv.  Speed  objected  to  the 
aUowance  of  two  sets  of  coats,  and  submitted 
that  Richard  Webb  ought  not  to  be  allowed  hii 
costs  of  putting  in  a  8q>arate  answer  and  ear 
ploying  a  separate'  solicitor. 

The  Vice'Chaneellor  said,  he  disapproved  of 
the  conduct  of  Richard  Webb,  the  trustee,  and 
should  only  allow  one  act  of  costa. 

Maitlandv.  Bachhouse.    November  18, 1S47. 

GUARDIAN  AND  WARD. — PROMISBORY  NOTI. 
— INJUNCTION. 

Where  a  nromissory  note  had  been  dramn  kf 
A.,  enaoreed  by  plaintiff',  and  given  to  de- 
fendants   by  the  drover  in  payment  tf 
money*due  ;   and  it  appeared  that  the  de- 
fendants, at  the  time  they  received  the  note, 
knew  that  the  relation  cfguardMOM  and  weei 
had  preeiomsly  existed  between  thepariks, 
and  that  the  drawer  had  been  m  diffieulties. 
Held,  that  it  was  iuenmbent  on  the  drfeed- 
ants,  at  the  time  they  took  the  wotCj  to  hoot 
inquired  tf  the  pf-eintiff  the  eii'cuuutanem 
under  which  it  had  been  indaned  ly  ier: 
and  a  motion  to  dissokee  an  w^wnctwn  re- 
straining an  action  at  law  an  tke  note  re- 
fused. 
In  this  case  an  mjanction  had  been  granted 
to  restndn  the  defendants  from  proceecmg  in 
an  action  at  law  against  the  plaintiff,  and  cause 
was  now  shown  against  dissolving  H.    h  ap- 
peared that  the  plaintiff,    Miss  Msutland,  a 
young  lady  of  large  fortune,  was  placed  nndor 
the  care  of  a  Mr.  Madean,  as  guardian.    In 
Sept.  1844,  sheattnned  the  age  of  21  jears; 
and  shortly  afterwards,  through  the  inflHeQae 
and  under  the  persuasion  of  Maclean,  she  he- 
came  security  for  various  sums  of  money  for 
hkn,  he  giving  her  promissory  notes  for  the 
amonnt.    Amongst  others,  was  the  note  ^ 
subject  of  the  action,  to  restrain  which  the  in- 
junction had  been  granted ;  H  was  in  the  fom 
following : — "  London,  March  9,   I84d.    Six 
months  after  date,  I  promise  to  pay  £.  J.  8. 
Maitland,  or  order,  the  sum  of  5,000/.,  vate 
received.    (Signed,)  Donald  Madean.*'    This 
note  was  endorsed  bv  plaintiff,  and  then  giffn 
by  Maclean  to  two  of  the  defendants  formoBfly 
dtte  from  him  to  them,  and  by  them  paid  orer 
to  their  bankers,  the  defendants,  Meaara.  Bach- 
house &  Co.,  in  payment  of  money  due  to  then 
on  a  running  account,  and  they  comaaeBced  an 
action  against  plaintiff  for  the  amonift. 
Mr.  Bethell   and    Mr.  BazaUrette    dtiamA 


mmonty, 
^en  she  attained  21.    It  appeared  from  the  I 

bill  that  differences  had  arisen  between  theicsause  against  dissc^iig,  eontendinjg  that  the 
"trustees  Richard  Webb  and  WiHiam  Yales  j/  defendants  well  knew  that  the  promieaery  nole 
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had  been  obtained  hy  Maclean  by  an  undue 
influence ;  that  by  their  answer  they  admitted 
that  they  knew  Maclean  to  be  in  embarrassed 
drcumstances  at  the  time  he  obtained  plaintiff^s 
signature  to  the  note ;  that  they  themselves  had 
actually  refused  to  discount  his  bills  i  and  that, 
under  these  circumstances,  the  Court  of  Chan- 
cery ought  to  interfere  to  protect  the  plaintiff. 

Mr.  Bolt  and  Mr.  Cairns,  contr^  urged  that 
Messrs.  Backhouse  had  received  the  note  in  the 
ordinarv  course  of  business ;  that  all  they  knew 
about  tne  parties  was,  that  plaintifif  was  pos- 
sewed  of  property,  and  had  attained  her  ma* 
pntj;  but  ae  to  any  fiduciary  connexion  ex- 
utiog  between  her  and  Maclean,  or  anv  undue 
influence  having  been  used  by  him  in  oDtaining 
the  note,  it  was  not  incumbent  on  them  to  in- 
qttire about;  and  that  if  any  such  obligation 
ontfaeu:  part  existed,  mercantile  transactions 
would  be  greatly  fettered,  and  parties  before 
discounting  a  bill  would  have  to  make  in- 
qnihes  about  the  persons  whose  names  appeared 
upon  it,  a  thing  totally  incompatible  with 
business. 

The  Vice' Chancellor  said,  it  appeared  by 
the  defendant's  answer,  that  it  had  come  to 
their  knowledge  that  the  plaintiflFhad  been  the 
ward  of  Maclean,  that  she  had  lived  under  his 
protection,  and  liad  obtained  her  majority  in 
September,  1844.  It  was  also  in  their  know- 
ledge, that  before  1846,  Maclean  was  in  diffi- 
culties ;  this  thev  knew  from  transactions- which 
Had  taken  place  between  him  and  themselves  It 
was  one  ol  the  most  valuable  parts  of  the  jnrifr- 
diction  of  a  court  of  equity  to  prevent  any  un- 
fwr  bfluence  from  bemg  used  over  those  who 
were  placed  under  the  control  of  others,  and  in 
his  opinion,  this  was  a  case  which  iustified  such 
interference  ;  knowing  as  they  did  the  position 
in  which  the  plaintiff  and  Nlaclean  stood,  the 
defendants,  without  making  any  inquiries  of 
the  plaintiir  herself,  who  was  the  only  person 
really  interested  in  the  transaction,  took  upon 
themselves  to  advance  the  sum  of  5,000i.  Under 
such  circumstances,  he  thought  there  was  a 
Que  of  suspicion  sufficiently  strong  to  enable 
him  to  interfere,  and  he  should  therefore  con- 
tinue the  injunction* 

Vue^tsnieilor  Hn^t  19ntce. 
Newenham  v.  Pemberton.    Nov,  17,  1847. 

INFANT. — 8BTTLSMSNT. — HUSBAND   AND 
WIFX« 

H^^ere  a  lutband  wko  had  married  or.  iufaui 
tetumi  in  tail  qf  real  estate  was  in  contempt 
in  uoi  obeying  an  order  of  the  cawri,  end 
the  imfiiut  was  so  entitled  subject  to  a  join^ 
tmn  term  of  200 years, tkeconrton  pektiou 
heard  with  the  oamse  instituted.by  her  for  am 
aecomut  of  the  rente  ^f  her  eetate,  hoUkag 
her  interest  to  be  eqmtable,  ordered  a  ve^ 
ferenoe  to  the  Master  to  approeo  o^  a  settle- 
ment dmrmg  thejaimt  Uees  qf  hereof  and 
husband^  if  the  tennshoM  so  long  last. 

Bt  the  oriffinal  and  annexed  bill  in  thia  case, 
andby  Ae  Master^s  report,  it  was  found,  thaD 


by  indenture  of  lease,  and  appointment,  and  re- 
lease, dated  in  1823,  certain  freehold  estates 
were  conveyed  to  C.  Pemberton  andH.  Haw- 
kins,  their  neirs  and  assigns.  To  the  use  of 
Henry  Hawkins  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders, 
with  divers  remainders  over  which  failed,  with 
remainder  as  to  part  of  the  property  to  the  use 
of  Francis  Wortnam  for  life,  with  remainder  to 
his  sons  in  tail,  with  remainder  to  his  daugh- 
ters as  tenants  in  common  in  tail,  with  re- 
mainder over  in  fee.  A  power  was  given  to 
Henry  Hawkins  to  jointure  any  wife  by  way  of 
rent  charge,  with  power  of  limiting  tne  estate 
for  200  years  for  securing  the  same.  Part  of  the 
property  which  was  copyhold  was  then  settled 
upon  trusts  similar  to  tnose  uses  of  the  free- 
holds. That  by  indenture,  dated  in  1829, 
Henry  Hawkins,  in  pursuance  of  his  power, 
limited  the  estate  for  200  years  if  his  then 
intended  wife  should  so  long  live,  to  J.  D. 
Barnaby,  \V.  Hawkins,  and  E.  Hawkins, 
and  charged  the  estate  with  a  rent-charge 
of  200/.  with  the  usual  power  of  distress 
and  entry,  and  of  sale  or  mortgage  of  the 
term  if  the  jointure  should  be  in  arrear,  and 
a  proviso  for  cesser  of  the  term  on  the  death 
of  the  jointress,  and  full  payment  of  her  an- 
nuity. That  the  limitation  m  favour  of  the 
daughters  of  Francis  Wortham,  took  effisct, 
and  that  Frances-Louisa  Wortham,  since 
Frances-Louisa  Newenham  became  tenant  in 
tail  general  in  possession,  subject  only  to 
the  jointure  of  2001.  to  the  widow  of  Henry 
Hawkins,  and  the  term  of  200  years  for 
securing  the  same.  That  at  the  time  of  the 
death  of  her  father  in  January  1843,  the  daugh- 
ter was  about  1 4  years  of  age,  and  at  midsummer 
in  last  year  she  returned  from  school  and  re-> 
sided  with  her  mother,  and  at  her  mother's 
charge  up  to  the  13th  of  October  then  follow- 
ing, when  she  was  by  false  representations  and 
fraudulent  practices  of  William  Burton  New- 
enham, a  man  of  needy  circumstances,  induced 
to  go  to  Birmingham,  where  they  lived  together 
as  man  and  wife,  and  the  following  day  were 
married  according  to  the  law  of  Scotland,  at 
Gretna  Green,  she  being  then  between  14  and 
15  years  of  age,  and  10  months  after  a  child 
was  bom.  That  after  living  together  some 
months,  the  husband  was  apprehended  and 
tried  for  and  convicted  of  a  misdemeanour  in 
taking  the  daughter,  being  an  unmarried  girl  un- 
der 16  years  of  age,  out  of  the  custody  and 
against  the  mother's  consent,  and  that  for  this 
offence  tie  suffered  two  years'  imprisonment. 
Tliat  at  the  time  of  the  abduction,  the  hus- 
band was  upwards  of  30  years  older  than  the 
wife.  The  bill  was  filed  by  the  mother  as  next 
friend  of  the  wife,  a^nst  C.  Pemberton  and 
J.  Hawkins,  and  against  the  husband,  praying 
an  account  of  the  rents  and  profits,  and  that 
the  court  would  direct  that  such  proceedings 
should  be  taken  as  the  court  should  think  pro- 
per in  reference  to  the  abduction  of  the  plainr 
tifiT  and  her  alleged  marriac^e,  if  any.  During 
the  progress  of  the  suit,  the  husband  was  or- 
dered to  attend  the  court  on  a  certain  daf ,  but 
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he  failed  to  do  so,  and  by  an  order  of  Jtdy 
1344,  he  was  declared  in  contempt,  but  he  had 
sworn  that  he  did  not  get  the  notice  to  attend 
till  after  the  day  appointed.  He  petitioned 
now  that  the  cause  come  on  upon  further 
directions,  that  he  might  be  declared  not  in 
contempt,  and  a  petition  also  was  presented  by 
the  wife,  prayin^ir  a  reference  to  the  Master  to 
approve  of  a  settlement. 

Mr.  Swanston  and  Mr.  Prendergast  for  the 
plaintiff,  argued  that  the  court  had  full  juris- 
diction to  make  an  order  of  reference  for  a 
settlement,  firstly,  on  the  ground  that  the  hus- 
band was  in  contempt,  and  the  court  would 
deal  with  him  on  that  contempt  committed  in 
the  very  matter  before  the  court,  so  as  to  force 
him  to  make  a  proper  provision  for  the  wife, 
and  secondly,  by  reason  that  the  estate  of  the 
wife  was  equitable,  for  that  the  legal  estate  in 
the  property  was  outstanding  in  C.  Pemberton 
and  J.  Hawkins  for  the  term  of  200  years. 
The  bill  did  not  pray  a  settlement,  but  that  was 
not  necessary,  for  an  infant  may  have  a  decree 
upon  any  matter  relating  to  his  case  though 
not  expressly  prayed  by  his  bill,  as  was  held  in 
Stapiltan  v.  Stapilton,  1  Atk.  5,  and  that  the 
court  would  deal  \vith  the  real  property  of  the 
wife  in  this  matter  was  plain  from  Lord  Cotten- 
ham's  decision  in  Sturgts  v.  Champneys,  5  Myl. 
and  Cr.  97. 
Mr.  Cole  appeared  for  the  trustees. 
Mr.  Russell  and  Mr.  Malins  for  the  husband, 
insisted  that  the  two  grounds  taken  by  the 
counsel  for  the  plaintiff  failed,  and  the  bill 
ought  to  be  dismissed.  In  the  first  place, 
although  the  husband  was  technically  in  con- 
tempt so  far  as  the  order  for  declaring  him  so 
was  concerned,  yet  no  process  of  contempt  had 
been  taken  out  upon  it,  and,  therefore,  he  was  not 
fairly  to  be  called  in  contempt;  and  secondly, 
the  title  to  the  property  was  a  legal  and  not  an 
equitable  title.  The  term  of  200  years  did  not 
and  could  not  interfere  with  the  legal  limitation 
to  the  tenant  in  tail  general  the  wife,  and  was 
only  to  be  called  into  existence  and  exercised 
then,  if  ever  the  jointure  to  the  widow  of  Henry 
Hawkins  should  be  in  arrear,  and  indeed,  even 
then,  it  might  not  be  asserted,  for  that  lady  had 
ample  powers  of  distress  and  entry  served  to 
resume  all  her  jointure  out  of  the  rents  from 
the  tenants.  Doe  v.  Thomas.  2  Barn.  &  Cress. 
289,  expressly  decided  that  a  term  for  raising 
portions  could  not  be  set  up  as  a  defence  to  an  | 
ejectment  brought  by  a  tenant  under  lease  ex- 1 
ecuted  by  virtue  of  a  power  of  leasing  con- 1 
tained  in  the  same  settlement  subs^uent  to 
the  term,  and  in  Doe  v.  Finch,  4  Bam.  &  Adol. 
283,  the  court  held  that  a  term  granted  to 
A  with  limitation  over  to  JB  for  life,  or  in  fee, 
ffave  the  immediate  estate  of  freehold  to  JB;  and 
that  notwithstanding  the  existence  of  a  term 
for  raising  portions  previously  limited,  B.,  the 
tenant  in  tail,  was  not  prevented  from  levying 
a  fine.  Then  with  respect  to  Sturffis  v.  Champ- 
neyt,  that  was  a  case  governing  similar  cases, 
but  this  was  not  similar,  and  in  Hanson  v. 
Keating,  4  Hare  9,  Vice-Chancellor  intimated 
strongly,  that  had  that  decision  not  existed  he 


should  have  probably  decided  the  other  mj, 
but  finding  it  to  be  in  existence  he  followed  it. 
The  bill  failing  on  both  points  ought  to  be 
dismissed.  The  fact  of  the  existence  of  the 
proviso  for  cesser  of  the  term  was  also  urged, 
and  it  was  insisted  that  the  husband,  on  the 
marriage,  obtained  a  legal  estate  for  the  life  of 
his  wife  in  the  property,  and  on  the  birth  of 
the  child  a  legal  estate  for  his  own  life  at 
tenant  by  the  curtesy,  so  that  if  the  court  did 
anything  asked  it  would  be  taking  from  the 
man  an  estate  he  had  acquired  by  purchase 
for  value  on  his  marriage.  Notning  could 
be  said  in  favour  of  the  means  by  which  that 
title  wa«  acquired,  but  it  was  a  legal  and  not 
an  equiteble  title,  and  the  court  had  no  juris- 
diction to  interfere  with  it. 

Sir  J.  L.  Knight  Bruce,  V.  C.  There  is  so 
much  of  moral  justice  and  so  much  of  fairness 
in  my  Lord  Chancellor's  decision  in  Sturgis  t. 
Champneys,  that  it  would,  I  suppose,  be  a 
matter  of  general  regret,  if  it  were  decided  by 
the  House  of  Lords,  not  to  be  according  to  tM 
law.  Finding  that  decision,  which  I  believe  as 
I  have  said,  to  be  one  founded  upon  moral  jus- 
tice, and  tending  to  general  convenience,  I 
gladly  follow  it.  It  is  true,  that  in  Sturgis  ▼. 
Champneysy  the  person  who  claimed  against  the 
wife's  equity  was  a  plaintiff  seeking  the  assist- 
ance of  the  court,  but  I  do  not  collect  that  the 
learned  judge,  to  whose  decision  I  am  referring, 
resto  the  case  necessarily  i^n  that,  or  considered 
that  if  she  had  filed  the  bill  she  could  not  have 
had  the  equity.  He  thus  expresses  himself:  "It 
was  argued,  that  it  having  been  held  mLadyBli' 
bank  v.  MontoUeu,  that  the  wife  may  come  into 
this  court  to  assert  her  title  to  a  settlement; 
the  claim  could  no  longer  be  iust  upon  the 
ground  of  compelling  the  husband  or  his 
assignee  seeking  equity  to  do  equity.  In  this 
case,  the  assignee  is  plaintiff,  and  it  is  not, 
therefore,  necessary  to  go  beyond  the  facts  now 
before  me.  If  that  case  be  applicable  to  the 
present,  it  would  onlv  prove  that  Lady  Champ- 
neys  might  herself  nave  come  into  the  court 
as  plaintiff,  to  claim  that  which  she  now  asks 
to  have  imposed  as  a  condition  of  the  decree 
sought  by  the  husband's  assignee.  The  ex- 
istence ot  this  higher  equity  could  not  deprive 
her  of  what  she  so  asks."  And  my  opinion  is, 
that  if  it  would  be  right  to  give  this  relief  to 
the  wife,  being  defendant,  against  the  plaintiff 
seeking  the  interposition  of  the  court,  and  re- 
sisting her  equity,  it  is  right,  upon  the  cases,  to 
the  principal  one  of  which  the  Lord  Chancellor 
alluded  in  the  passage  from  which  I  have  just 
read,  to  give  her  relief  upon  a  record  thus 
situated,  llie  only  question  remaining,  if  I 
am  right  so  far,  is,  whether  this  is  an  equitable 
interest  ?  and  upon  that  I  really  confess  myself 
unable  to  doubt  I  do  not  say  an  equitable 
chattel  interest,  but  I  say  an  equitable  interest, 
for  although  she  or  her  husband  is  tlie  owner  of 
the  immed^te  legal  fee,  yet  there  is  an  equitable 
interest  which  prevents,  the  aasertion  of  the 
title  for  any  purpose  but  enioyment,  except  in 
a  court  of  equity.  Whilst  therefore  the  term 
of  200  years  lasts  the  title  she  has  is  equiteble. 
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as  I  undentand  it  And  it  appean  to  me, 
therefore,  that  she  is  entitled  to  a  settlement  of 
the  rents—  if  thev  are  the  renta  which  are  in 
anestion— either  auring  the  joint  lives,  or  until 
Uie  determination  of  the  200  years.  The  ques- 
tion is,  whether,  if  durinf<  the  joint  lives,  the 
term  of  200  years  shall,  (by  force  of  the  clause 
to  which  reference  has  been  made,)  determine, 
her  settlement  can  endure  bevond  that.  I  will 
hear  you  upon  that  if  you  wish  it.  My  impres* 
sion  is,  that  I  ought  to  direct  a  settlement  of, 
or  out  of  the  rents  of  the  estate  during  the 
joint  lives  of  the  husband  and  wife,  if  they  shall 
80  long  live.  As  soon  as  the  term  goes,  her 
title  is  purely  legal. 

SmautoH  asked  for  leave  to  take  the  decree 
with  liberty  to  apply. 

Vice-Chancellor  Bruce,  I  do  not  see  any 
great  harm,  without  prejudice  to  whether  she 
may  be  entitled  to  a  more  extended  settlement, 
which  you  have  not  argued.  As  to  the  con- 
tempt, I  wiU  continue  the  order  of  July>  but 
/OQ  must  be  ordered  not  to  issue  any  process 
of  contempt  without  leave  of  the  court.  Take 
the  decree  in  the  language  of  Sturgis  v.  Champ- 
«y«,  leaving  it  to  the  Master,  if  he  think  fit, 
to  give  her  the  whole  rents,  so  that  it  must  be 
not  merely  '^out  of"  the  rents.  The  receiver 
and  the  maintenance  must  be  continued  with- 
out prejudice  to  the  interests  of  the  jointress  in 
the  term. 


€iuttiCi  Mtn^. 

(Before  the  Four  Judges.) 

Hmod  V.  FFt£frtfi.     Michaelmas  Term,  1847. 

PLBADI  NG. — SEVERAL   COUNTS. 

A  charter  pc^rty  was  made  between  the  plain- 
tiff€md  defendant,  but  before  the  voyage 
was  completed  a  subsequent  agreement  was 
made  between  the  parties  varying  the  terms 
of  the  origin^  contract.    7%e  plaintiff  ob* 
tinned  leave  to  have  two  counts  in  the  de- 
claration, ha  the  dtfendant  afterwards  ap- 
plied to  a  judge  at  chambers  to  strike  out 
one  of  the  counts  as  being  in  apparent 
violation  of  the  new  rules  of  pleading.    The 
judge  rrfused  to  make  any  order,  but  tn- 
dorsed  on  the  summons,  "  No  order,  I  being 
satisfied  that  there  is  a  distinct  cause  qf 
con^laint/* 
On  motion  to  rescind  the  indorsement,  the 
*  court  declined  interfering  with  the  discre- 
tion exercised  by  the  judge,  but  espressed 
on  opinion  that  if  the  facts  stuted  were  es' 
tahUshed  at  the  trial,  the  plaintiff  would 
not  incur  any  risk  of  losing  his  cost's  under 
the  new  rules  of  pleading. 
This  was  an  action  on  a  charter-party.  The 
^tract  was,  that  the  vessel  should  proceed  to 
^^rttin  port,  take  in  a  cargo,  and  return. 
^^  tl<  outward  voyage  was  completed,  a 
snbttqucu  agreement  was  made  between  the 
pwtica  witLrespect  to  the  voyage  home,  alter- 
ing the  temu  of  the  original  contract.    Under 
these  circum»wicc8,  Mr.  Justice  Wightman 
gsve  leave  for  Ve  plaintiff  to  have  two  counts 


in  the  deckntion,  one  on  the  sabseqttent 
agreement  and  the  other  on  the  diarter-party 
generally,  A  sunmions  was  afterwards  taken 
out  by  the  defendant  before  Mr.  Baron  Piatt, 
at  chambers,  calling  on  the  plaintiff  to  show 
cause  why  one  of  the  counts  in  the  declaration 
should  not  be  struck  out  as  being  in  apparent 
violation  of  the  new  rules  of  pleading.  The 
learned  Baron  refused  to  make  any  order,  but 
indorsed  on  the  summons,  "  No  order,  I  being 
satisfied  that  there  is  a  distinct  cause  of  com^ 
plaint." 

Mr.  Rew  moved  to  set  aside  the  indorsement 
on  the  summons  on  the  ground  that  the  efiect 
of  that  indorsement  would  be  to  deprive  the 
plaintiff  of  his  costs,  unless  at  the  trial  he 
should  be  able  to  prove  two  distinct  subject- 
matters  of  compUunt.  [Lord  Denman.  C.  J* 
Is  not  the  order  of  the  learned  judge  at 
chambers  final  ?]  The  cases  of  Deumr  y. 
Swabey,^  and  Temple  v.  Keily,^  go  to  show  that 
an  order  like  this  made  by  a  judge  at  chambers 
may  be  rescinded  by  the  full  court.  The  join- 
ing these  two  counts  is  not  in  apparent  viola- 
tion of  the  new  rules  of  pleading.  The  plaintiff 
may  not  be  able  at  the  tral  to  prove  two  distinct 
subject-matters  of  complaint,  but  if  he  fsils  in 
proving  the  indorsement  on  the  charter-party 
as  alleged  in  the  first  count,  he  may  still  have 
the  count  on  the  charter-party  to  rely  upcMi. 
James  v.  Boumef^  Hemming  v.  TVenery.^ 

Cur.  ad.  vult. 

Lord  DenfNafi,  C.  J.  We  are  not  disposed 
to  interfere  with  the  discretion  exercised  by 
Mr.  Baron  Piatt  at  chambers,  in  making  thw 
indorsement  on  the  summons.  We  So  not 
think  that  the  plaintiff  incurs  any  risk  of  ]o»- 
inff  his  costs  under  the  new  rules  of  pleading, 
if  be  fails  to  establish  a  separate  cause  of  action 
on  each  count,  provided  he  is  able  to  establish 
before  the  judge  who  tries  the  case  the  hct 
which  have  been  stated  to  us.    Rule  refused,  g 

^u$m*i  Said[i  ^nutice  Caurt. 

(Before  Mr.  Justice  Erie.) 

Exparte  WilHam  Gray.    November  25,  1847. 

ATTORNEY. — REFUSAL  TO  RENEW  CERTIFI- 
CATE WHEN  CONVICTED  18  YEARS  AGO  OF 
A  CONSPIRACY. 

An  attorney  was  conmeted  18  years  ago  of  a 

conspiracy  to  concert  a  fiat  in  bankrupteum 

It  was  sworn  that  the  judge  who  tried  the 

cause  espressed  doubts  of  the  guilt  of  the 

applicant  in  his  summing  up,  and  that  he 

was  not  guilty  of  any  fraud  in  the  transact 

tion.     He    had  since  acted  as    clerk  to 

various  attorneys  tip  to  the  present  Ume, 

The  court  nevertheless  refused  to  grant  an 

order  for  the  renewal  of  his  cert^cate. 

Prentice  moved  for  an  order  authorising  the 

registrar  to  issue  a  stamped  certificate  to  Mr. 

William  Gray,  authorising  him  to  practise  as 

an  attorney.      It  appeared  by  the  affidavits, 

that  the  applicant  was  duly  admitted  an  attor- 


•  1 1  Adol.  &  Ems,  913.    ^  1  Man.  &  Gr.  904. 
«  4  Bing.  N.  C.  420.      *  9  Adol.  &  ElUs,  926. 
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mffd  this  coart  m  July,  1813,  maA  that  he 
ngHUttif  took  out  bis  oerafieote  to  pncUw  «p 
to  the  year  19S9f  when  he  ceased  to  do  «a  1>]r 
Miion  of  his  havnv  been  eonvieted  on  en 
uidktiiuDt  ehnY(i°9  lUB  with  eoaspiiinf  widi 
other  penons  to  concert  a  liat  in  batAriwtcy. 
The  trial  took  plaee  before  the  Lord  Ctad 
Joatice  Abbott,  and  who,  it  waa  swon  in  the 
aftdapit  of  the  afipUcant,  in  amnming  op  the 
OMe  to  the  jury,  expfieaaed  himaelf  of  opinion 
that  the  evidence  against  Gray  wns  hv  no 
means  conclusive,  but  admitted  of  great  doobt 
indi  respect  to  his  gmlt  or  innoeence  of  the 
ehaige.  He  was,  however,  convicted.  A  new 
trial  was  moved  for  in  tiie  Queen's  Beneh,  bnt 
the  rule  was  ref uaed  on  the  ground  tjbat  the 
oAer  defendants  did  not  join  in  the  application, 
and  not  on  the  merits.  The  applicant  swore 
positivety  dnt  he  was  not  guilty  of  the  oiienee 
with  which  he  was  charged,  and  that  if  there 
was  any  fraud  connected  with  the  fiat,  he  was 
not  a  party  thereto,  but  merely  acted  as  soKei* 
tor  in  the  regular  way  of  business,  and  that 
jnst  before  the  trial  the  attorney  for  the  proae- 
cotion  offered  to  remove  him  out  of  the  indict- 
msnt  if  he  would  give  evidence  against  the 
other  panties,  but  this  he  could  not  do  as  he 
had  no  evidence  to  give*  After  the  expiration 
of  has  sentence  the  applicant  did  not  in  any 
directly  or   indb^etly,    practise  as   an 


attorney  on  his  own  aecount,  bnt  acted  as  clerk 
to  and  assisted  various  attorneys  of  this  court 
m.  their  business,  and  had  thereby  suppoited 
his  ftmiilyup  to  the  present  tisM;  he  was,  how^ 
ever,  now  anxious  to  resume  practice  on  his 
own  account,  and  to  be  allowed  to  take  ont  an 
amnial  stsmped  ceitificate  for  that  purpose. 

it  was  now  submitted,  that  under  all  the 
cvcnmstances  of  the  case,  it  was  one  m  viouch 
the  conrt  woidd  grant  liie  application;  here 
the  aii^licant  no  doubt  had  been  convicted  of 
a  conspiraey  18  years  since;  now  no  cases 
varied  more  in  the  measure  of  guilt  which 
attached  to  them  than  eonvietions  of  conspiracy ; 
in  the  present  case  it  wbb  of  conspiracy  to 
concert  a  fiat  in  hankiD|iteyy  which,  in  the 
present  day,  would  not  be  considered  a  crime 
at  all ;  liere  the  attorney  too  swore  that  he  was 
not  guilty  of  the  crime  imputed,  and  it  also 
appeared  that  the  Lord  Chief  Justice  Abbott 
seemed  to  have  conssderabie  doubt  of  l3ie  guilt 
of  the  defendant.  The  present  application 
nmst  be  looked  at  as  if  the  party  were  showing 
cause  agamst  a  case  for  stnkin^  off  tile  -rolls 
Kow  it  is  dear  that  it  is  not  for  every  case  of 
a  conspiracy  tnat  the  court  will  do  that.  There 
ia  an  anonymous  case  in  1st  Dowling  P.  C. 
page  174,  on  which  Campbeil  showed  cause 
i^lKunst  a  rule  for  sttikinv  an  attorney  off  the 
roll,  on  tile  ground  of  his  having  been  con- 
victed of  a  conspiracy  two  years  IxIbBe,  and 
ParAte,  J.,  in  discharging  the  rule  says,  ^thi 
aae  BO  caaea  in  which  tfaase  is  more  varioty  than 
in  caaea  of  conspiraey;  they  vary  from  the 
higfaeat  depiee  of  cnannity  to  the  lowest  degree 
of  cnlpabihty.  Them  ia  nocaae which  goes  the 
length  of  dectdlBgiiatthaHMBBfoct  of  hnring 
ttoan  flOBviflted  of  n  conafiaacp  ia  a  aafficient 
ground  for  striking  an  attorney  off  the  roll." 


Under  all  the  circumstances  of  the  preteat 
case,  therefore,  it  was  submitted,  that  aa  the 
case  was  a  very  doubtful  one  as  against  die 
attorney,  the  court  would  think  that  he  bsd 
been  sufficientiy  punished  for  the  share  be  had 
taken  in  the  crime  with  which  he  was  diarged, 
and  grant  the  present  rule.  In  this  case  it 
was  to  be  observed  that  ample  time  had  beea 
given  for  inquiry  into  the  character  of  Mr. 
Qm,  and  his  conduct  for  the  last  16  years. 

Brie,  J.   I  feel  it  my  dnty  to  refoae  this 
application,  and  I  do  so  witn  less  heutatioa 
because,  eariier  in  the  term,  a  similar  applica* 
tion  was  refused  in  the  full  court,*  where  the 
facts  presented  to  the  court  in  favour  of  the 
attorney  were  stronger  than  tiiose  relied  oa  in 
the  present  case.     The  juriadiction  of  this 
court  over  an  attomev  as  its  officer,  is  ex- 
ercised not  only  in  holding  put  to  the  wodd 
that  there  is  no  reason  to  distrust  the  capacity 
of  the  persons  who  are  admitted  to  practise  is 
it,  bnt  also  as  a  guarantee  for  their  nonesty  as 
attorneys.    The  court  then,  in  exercising  its 
jurisdiction  in  inflicting  penal  conseouences  on 
Its  officers  for  any  misconduct,  shoula  take  caie 
that  no  inducement  is  held  out  to  them  to  act 
dishonestiv,  and  to  believe  that  crime  mar  be 
committea  by  them  with  impunity.  Now  not 
there  has  been  an  attorney  of  this  court,  oa  s 
solemn  inquiry  before  a  judge  and  jury,  con- 
victed of  a  conspiracy,  and,  idthough  it  may  be 
true  that  no  crime  varies  more  in  its  nature 
than  the  one  of  which  the  appticant  has  been 
convicted,  yet  still  I  have^  known  cases  of  con- 
spiracy to  make  a  man  bankrupt  take  [to 
under  circumstances  of  the  most  cruel  and 
odious  kind.    I  do  not  think  it  necessary  to 
r  paiticnfaurly  into  tiie  foda  of  this  eaae,  for 
I  am  boond  to  think  tint  Ae  leanaed  judge 
who  tried  the  case  must  have  known  and  con- 
sidend  the  extent  and  enonnty  of  the  crime 
committed  by  the  defendant ;  his  opinioa  of 
Aat  ia  of  oourae  nwaaozed  by  the  amoantof 
punishment   awarded,    and  1  find    that  the 
pwniahment  awarded  in  this  eaae  went  to  the 
extent  of  eighteen  mondiB*  imprisonment  I 
gather,  then,  from  this  acntence,  that  the  case 
against  the  defendant  was   by  no  means  so 
slight  a  one  as  he  would  lead  the  court  to  be- 
lieve.   It  cannot,  therefore,  be  espaeted  that, 
after  18  years  have  passed  since  his  eonviction 
by  the  hicheat  court  of  crimiDnl  jnnndictioa  in 
the  kingoom,  that  he  ia  to  be  allowed  again  to 
practise  as  an  attorney,  and  that  too  upon  his 
own   unsupported   affidavit.     I   foel  boani 
therefore,  to  refuse  this  rule,  and  I  do  so  the 
nsore  readjly  as  a  somewhat  similar  ease  has 
been  most  fully  discussed  by  all  the  judges. 
where  the  facts  in  fovour  of  the  applicaot  veF? 
stranger  than  those  in  the  present  casew 

Bale  refusei* 
[Where  the  grounda  of  olgection  t0  the  n^ 
newal  of  a  certificate  appear  an  the  ^ice  d  u^ 
applicant's  affidavii;  the  uicorporatid  Law  So- 
cial submit  tiUeir  auggeations  through  the 
Mastac  Snch»  we  nnfrsf  and,  wm  the  cgHPf 
in  this  case.— £0.] 

*  Bmparte  Maeef,  mte,  page  65. 
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Qttt%mdMer$ r.  Lmtrie  and  ofletv.    J^av. 
24^  184n 

NOTICE  OF  A»  ACT   0«   BASOOLVVTCY. 

IktkB  Aat «  irmkrhssJOeef  a  tMotmtiom^  sf 

imalvemy  mwitkevf  mitxt  (if  hstnkruptoif 

at  that  moment,  if  a  Jim  ofterwmfdtriamm 

tatkin  two  tmnthSm 

Tbis  wa*  a  feigned  israe  between  theplunr 

tiff^y  aasigneet  of  m  bankrupt  and  execntnm 

f3tAtan,  to  detenflme  whether  the  latter  had 

received  notice  of  an  act  of  bankruptcy  before 

ievyins  execution.    The  defendants  were  tlie 

rientatives  of  tke  Union  Bank  of  London, 
bank  having  imde  advanced  to  a  trader, 
gQd  not  being  paid  m  time  took  proceedings 
sganst  Mmr,  wiiidi  were  admitted  to  be  adverse, 
md  obtained  a  jocl^g;e^8  order.     On  the  1st 
Jriiy,  1846,  be  filed  a  declaration  of  insohrency 
in  the  office  of  the  Lord  Chancellor's  secretary. 
On  the  2nd  July>  a  few  moments  before  ten, 
A.M.,  a  written  notice  of  kb.  having  filed  the 
declaration  was  served  personally  upon  the 
manager  o£  the  bonk,  as  notice  of  am  act  of 
bankniptcy,  and  at  a  few  minutes  before  eleven, 
A.if .,  a  nmilar  notice  was  served  oa  the  attor- 
ney in  the  action,  and  on  the  sheriff*    Judg- 
stent  was  signed  soon  after  eleven,  a.m. — the 
kry  Blade  at   one,  and  the  fiat  issued  in  the 
coarse  o£  that  afbenooon. 
4  |At  the  trial  l)efore  the  Lord  Chief  Baron,  tke 
verdict  was  entered  for  the  defendants^  leave 
being  reserved  for  thr  plaintiffs  to  move  to 
hape  it  entered  for  them.    A.  nilft  haxing  been 
aceordingly  obtained  in  Easter  Term, 

RMSseU  Qumey  now  showed  eause.  The  2  & 
3  Vict.  c.  2Qy  protected  bom  fide  execotioas, 
enkess  ths  creditor  bad  noTiceof  an  act  of  bank- 
niptey  before  tha  levy.  Where  was  there  no- 
tice of  snch  aa  act  in  this  case  B  The66eo.4, 
c  16,  a.  6,  provided,  that  if  a  trader  filed  a  de- 
daratioa  cfiosohrcney  at  the  office  of  the  Lord 
C]uBcelk)r'6  secretary,  and  suck  declanOion 
was  within  eifi^  di^  afterwards  advertised  in 
thsLondoa  Gazette,  sach  declaration  should 
beaaactof  basikrnptcy.  Then  came  tke  5  & 
6  Viet.  e.  122,  ^  22,  which  dispensed  with  this 
fiooDy  and  providec^  that  when  a  trader  shoiild 
file  a  declaration  of  ioaolvency  in  the  office  of 
the  Lord  ChanceQor's  secretary,  he  should  be 
deemed  thereby  to  have  committed  an  act  of 
baakniptcy^_pcovided  a  fiat  issued  within  tw» 
months.     The  7  &  8  Vkt.  c.  96,  «,  4J,  next 


which  provided,  that  the  Chancellor 
sigltt  isasea  it  mthenfean  art  <rf  b«iii  viiplwf , 
wpog^ike  appiicsitisBi  oim  tn^ktem,  lttPB»eI«r, 
therefore,  that  mnii  Ute  fiirt:  kened  tke  filk^r  «^ 
tke  tstkuration^ww  vetanaetflf  hnknipCe^ 
bat  ner^  mfsmnaSmg  tkatoo^ornaiglift 
Bstevenlaate  m  an  aet  of  kankraptcy.  If  a 
fiat  should  not  issue,  it  wmsAd  not  be  as  act  ef 
knHki  wpley,  gad  fr«a  this  it  islbwed,  that  tiU 
Ike  ieemog  oftkelirtitwaBaetanaflt^sf 
ankmptey. 

Pollock,  C.  B.  WhttLkfimti  m  prison  for  40 
days  was  an  act  of  bankruptcy,  it  dated  back 
from  ibt,  first  o£  the40  da^  and  aU  who  dealt 
with  the  bankrupt  were  bouiid  to  take  BOtke 
of  it  aa  auck. 

Gurme^.  In  Camoa^  ^JSaU^  (1  ConL.Benek 
Bq>.  643^)  it  had  been  expressly  decided  that 
such  a  notice  as  thia  was  not  saifiicient  to  ia* 
validate  an  execution,  all  the  forms  required  bf 
the  6  Geo.  4,  c«  16,  s.  6,  not  having  been  complied 
with.  That  case  was  decided  two  years  after 
the  passing  of  the  5  &  6  Vict.  c.  122,  which 
dispensed  with  those  forma.  He  was  bound 
toaifanittkalin-tkecoam  ef  liiat  case  no  al- 
laabn  whatever  waaaanle  to  tkie  enactment. 

Ro^  B.  Tke  statate  piovklcs  expresa^ 
that  the  party  sfaaB  be  deemed  to  have  eoaa. 
mined  an  act  of  bankrafitay  attketaaaof  tUm^ 
tke   dechratna,  il  a  fiat  iasoea  witkai  two 


Jaknm,cmtt^  Thievery peiat  was  deeUted 
m  the  Couvt  of  ComaMU  FIhls,  on  Friday  ki^ 

iaa  caeeof  JFelfctff,  (one  of  tha  efifonl  asaig- 
neee  of  tke  Loadan  Badlmptcy  Gowt,)  ▼. 

rm 

AJUUBW. 

Poihf^k,  C.B.  ]  kad  daeided  tke  easa  at 
msifrms  m  fmoat  of  tke  defeadaais,  ob  the 
aathonly  of  Commay  v.  JkOL  it  is  cter,  how- 
ever tkat  tke  &  &&  Viat.  e.  122,laaveeBO'doidtt 
ea  the  qasatiaa. 

r^ke,B.  itieeleariatbaeaae  «f  Ceamy 
▼.  Nail,  tke  judgea  never  had  tkanr  atliaiaai 
called  to  the  5  £  €  ¥ict  c.  mr  vkieb  pkndy 
enacts,  that  the  fihn(f  of  the  deckiialam  shall  be 
deemed  aa  act  of  kaakniptey  if  a  fiat  issaee. 
Tke  oaly  fosetioB  theo  is>  wkeAav  a 
tian  erector  ksving  aotiee  of  that  act  of 
rapley,  is  deprived  of  the  benefit  af  the  i 
tk>n.    I  haveao  daabt  ob  the  aaestiaa  tkat  he 


TbeodlerBarans 
ftole  Mbartato  to 


tin  verdict  lar  the 
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LAW  OF  WILLS. 

jiBsoLVTB  inTjeRaar; 

BeqtMst  of  2,O0OL  to  ^  aad  in  tha  event  of 

ker  deaik  widiont  chttdfCBy  to  her  keva  the 

tfoLadane  of  bar  grand  annt  if.    HtH 


that  il.  took  an  absolute 
X.  Ymneood,  9  Bear.  276, 


Feoraood 


liV«it._Te8taeor  devised  fteekolciaaBd  lean- 
bdlds  to  four  persoiv  Meadai^  ibtn  to  kald 
the  same  in  trust  for  an  alien,  and  shoitif  aller- 
wards  informed  ffciieiiefthwa  of  hia  intent,  and 
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those  three,  at  his  request,  wrote  letters  to  him 
acknowledging  the  intended  trust.  After  his 
death  a  suit  was  instituted  by  two  of  the 
deyisees  a^nst  the  other  two,  the  alien,  the 
testator's  next  of  kin,  and  theilftorMV-GaMra/ 
as  representinff  the  Crown,  to  have  the  rights 
of  the  parties  declared. 

The  court  refused  to  make  any  declaration,' 
except  that  the  lands  were  not  subject  to  any 
trust    JBuriMy  V.  Macdonald,  15  Sim.  6. 

ATTORNBY-OENBRAL. 

Costs. — In  a  suit  to  have  the  rights  of  the 
parties  to  the  property  in  question  declared,  to 
which  the  Attorney-Creneral  was  a  defendant 
as  representing  the  Crown,  the  court  refused  to 
give  the  Attorney-General  his  costs,  though  it 
gave  all  the  other  parties  their  costs  as  between 
soUcitor  and  client.  Bumey  v.  Macdonald,  14 
Sim.  6. 

Case  cited  in  the  judgment :  Attorney-General 
Y.  Lord  Asbburnbam,  1  Sim.  &  Stu.  394. 

ANNUITY. 

1.  Apportionment  of  arrears. — Gift  of  an  an- 
nuity of  3002.  to  the  testator's  three  daughters 
and  the  survivors  and  survivor,  with  a  gift  over 
to  the  last  survivor  of  the  sum  set  apart  to  an- 
swer  the  annuity.  After  the  death  of  one  of 
the  daughters,  the  fund  set  apart  was  lost  by 
the  misconduct  of  the  trustee,  and  the  annuity 
remained  unpaid  for  the  rest  of  the  lives  of  the 
other  two;  out  after  their  deaths  a  sum  of 
money  forming  part  of  the  residue,  but  of  less 
amount  than  tue  original  fund  becoming  avail- 
able :  Held,  (reversing  the  original  decision,) 
that  as  the  last  survivor  had  had  no  opportunity 
of  receiving  the  capital  during  her  life,  the  an- 
nuity was  to  be  considered  as  continuing  for 
her  benefit  after  her  sister's  death  until  her 
own,  and  therefore,  that  she  was  entitled  to  an 
apportionment  in  respect  of  the  arrears  of  such 
annuity  during  that  interval,  as  well  as  in  re- 
spect of  the  principal  fund.  Innes  v.  Mitchell, 
2  Phill.  346 ;  1  Phill.  710. 

2.  Leaseholds.  —  Testator  bequeathed  two 
leasehold  houses  to  trustees  in  trust,  out  of  the 
rente  to  pay  60/.  a  year  to  his  daughter-in-law 
so  long  as  she  should  remain  his  son's  widow; 
and  to  invest  the  surplus  in  stock,  to  be  held  in 
trust  for  his  wife  for  life,  remainder  for  his 
mnd-daughters,  and  after  his  death,  in  case 
his  daughter-in-law  should  be  then  married,  or 
after  her  decease  or  second  marriage,  whenever 
the  latter  event  might  happen,  to  sell  the 
houses  and  invest  the  proceeds  in  stock,  to  be 
held  in  trust  for  his  wife  for  life,  remainder  for 
his  grand -daughters.  The  daughter-in-law 
continued  single,  and  the  trustees  paid  her  50/. 
a  year  out  of  the  rente,  and  disposed  of  the 
surplus  in  the  manner  directed,  until  the  lease 
of  tne  houses  expired. 

Held,  after  the  death  of  the  testetor's  widow, 
that  the  stock  purchased  with  the  surplus  rente 
was  not  subject  to  the  payment  of  the  annuity, 
notwithstanding  the  lease  had  expired.  Darbon 
V.  Bickards,  14  Sim.  537. 

APPOINTMBNT. 

1.  Power, — ^If  a  fund  is  given  in  trust  for  all 


and  every  the  children  of  ^.,  in  such  parts  or 
shares,  and  in  such  manner,  and  suDJect  to 
such  directions,  contingencies,  and  restrictioDS 
as  A.  shall  appoint,  an  appointment  of  the 
whole  income  of  the  fund  to  the  children  for 
their  lives  successively  is  invalid.  Lloyd  t. 
Laoer,  14  Sim.  645. 

2.  Power. — Attestation. — A  will,  in  order  to 
be  a  good  exercise  of  a  power,  was  requiredi  to 
be  signed  and  publishea  by  the  donee  in  the 
presence  of,  and  attested  by,  two  or  more 
credible  witnesses.  The  donee  made  a  wiU, 
which  was  signed  by  him,  and  was  attested 
thus: — "We  the  undersigned  attest  to  have 
seen  the  above  testator  sign  the  above  will." 
Held,  that  that  clause  was  in  effect  an  attesta- 
tion to  the  publication  as  well  as  the  signature 
of  the  will^  and  consequently,  that  the  power 
was  well'  exercised.  Bartholomew  v.  mm$, 
15  Sim.  78. 

ASSETS. 

See  Specialty  Debts. 

CHARITY. 

1.  Mortmain. — ^Testator  bequeathed  the  re- 
sidue of  his  personal  estate  to  bis  executors,  is 
trust  for  the  estebHshment  or  institution  of  z 
charitable  receptacle,  if  the  same  could  be  done, 
for  54  poor  old  men ;  but  if  no  such  institution 
could  be  conveniently  established,  he  deored 
that  the  residue  shonld  be  disposed  of  in  cha- 
ritable donations  of  6/.  each  to  persons  of  the 
same  description. 

Held,  that  the  bequest  was  wholly  void  under 
the  Statute  of  Mortmain.  Attorney-  Oenerd  ▼. 
Hodgson,  15  Sim.  146. 

2.  Episcopal  Church  o/ Scof/cmrf.— Testator, 
who  had  been  bom  in  Scotland,  and  educated 
at  Glasgow  College,  by  his  will,  dated  in  1677, 
and  made  while  he  was  resident  in  England, 
gave  the  residue  of  his  estate  to  trustees  for  the 
maintenance  and  education  at  the  University 
of  Oxford  of  scholars  born  and  educated  in 
Scotland,  who  shotild  have  spent  a  certain 
time  as  studento  at  Glasgow  College ;  and  be 
declared  it  to  be  his  will  tliat  every  such  scholar 
should,  upon  his  admission  at  Oxford,  execute 
a  bond  conditioned  for  payment  of  500/.  to  the 
coUe^e,  if  he  should  not  enter  into  holy  orders, 
and  if  he  should  return  into  Scotland,  there  to 
be  preferred  or  advanced  as  his  capacity  should 
deserve,  but  in  no  case  to  come  back  into 
England,  nor  to  go  into  any  other  place  but 
only  into  Scotland  for  his  preferment.  The 
testator  died  in  1679.  Glasgow  College  was 
Presbyterian  while  the  testetor  was  a  student 
there,  but  Episcopalian  at  the  date  of  his  will 
and  of  his  death.  In  1693  a  decree  vm  made 
by  Lord  Somers  in  relation  to  this  charity, 
whereby  it  was  declared  that  Baliol  College 
should  receive  the  testetor's  exhibitioners  ic- 
cording  to  the  condition  of  his  wiU,  and  direc- 
tions were  ^ven  as  to  the  number  of  students 
and  their  stipend,  &c.  In  1759  this  decree 
was  adopted  by  Lord  Keeper  Henley,  with 
certain  variations  as  to  the  increasing  of  the 
numbers  of  exhibitioners  and  the  stipends  ot 
each.  Under  these  decrees,  sfudeute  had  been 
admitted  for  many  years  at  Bdiol  College  from 
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GlBMgpw  Colleffe^  without  regard  to  their  de- 
stination for  holy  orders.  Upon  an  informa- 
tion,  filed  1845,  at  the  relation  of  certain  mem- 
bers of  the  Episcopal  Church  of  Scotland, 
praying  a  scheme  lor  the  rq^atipn  of  the 
chanty,  the  court  directed  a  reference  to  the 
Master  to  inquire  whether,  consistently  with 
the  law  of  Scotland,  the  schone  according  to 
which  the  charity  was  administered  could  be 
modified  so  as  to  make  it  more  effectuaUv  con- 
ducive to  the  supply  of  the  present  Episcopal 
Church  of  Scotland,  with  fit  and  competent 
clergymen,  who,  being  bom  in  Scotlana,  and 
educated  at  Glasgow  and  Oxford,  should  ex- 
ercise  the  clerical  functions  in  Scotland.  The 
court  also  declared,  that  in  administering  the 
charity  in  the  meantime,  Glasgow  College 
ought  to  have  regarded,  so  far  as  conveniently 
might  be  in  the  present  state  of  the  Episcoptd 
Church  in  Scotland,  to  the  circumstances  that 
the  testator  ought  to  be  considered  as  having 
been,  when  he  made  his  will,  a  member  of  the 
Established  Church  of  England  or  the  Esta- 
blished Church  of  Scotlana,  and  therefore  an 
Episcopalian  Protestant,  and  having  by  the 
expression  "  holy  orders  *'  meant  holy  orders 
by  Episcopal  ordination.  Attomey'-General  v. 
GUugow  College,  2  Coll.  665. 

3.  Leaacy  for  the  public  be»efit. — ^A  bequest 
to  the  Queen's  Chancellor  of  the  Exchequer 
for  the  time  being  to  be  by  him  appropriated 
to  the  benefit  and  advantage  of  Great  Britain : 
Held,  to  be  valid  so  far  as  related  to  the  pure 
personalty,  but  void  in   respect  of  the  per- 
sonalty savouring  of  realty.     Nightingale  v. 
Gofltiftifm,  5  Hare,  484. 
Caaes  eited  in  the  jadgment:  West  r.  Knight,  1 
Cts.  in  Chan.  1S4 ;  Jones  t.  WillituDS,  Ambl. 
661 ;  Attomey-Genersl  v.  College  of  William 
and  Mary,  1  Ves.  jan.  843 ;  Poweracoart  ▼. 
Powencoart,  1  Moll.  616  ;  Attorney-General  r. 
Heelis,  S  Sim.  &.  Stu.  67 ;  Attorney-General  v. 
Brown,  1  Swanst.  265;  Attorney-General  t. 
Mayor  of  Dublin,  1  Bligb.  N.  S.  334;  Attor- 
ney-General V.  Mayor,  &c.  of  Carlisle,  2  Sim. 
497 ;  Attorney-General  t.  £arl  of  Lonsdale,  1 
Sim.  105;  Mitford  ▼.  Reynolds,  1  Phill.  185, 
706 ;  Kendall  t.  Grainger,  5  Bear.  500. 

CONVERSION   INTO   MONEY. 

Testatrix,  after  expressing  her  intention  to 
dispose  of  all  her  real  and  personal  estate  as 
thereinafter  mentioned,  gave  certain  legacies, 
and  appointed  A,  and  B.  her  executors,  and 
gave  to  tkem  and  her  heirs  all  lawful  powers 
and  authority  to  conduct  and  manage  her  free- 
hold estates,  so  as  that  the  same  miffht  at 
their  discretion  he  sold  and  converted  into 
money,  and  the  net  money  to  form  part  of  her 
personal  estate,  and  for  those  and  every  other 
purpose  connected  with  her  pronerty,  whether 
real  or  personal,  she  invested  tnem,  and  the 
survivor  of  them,  and  his  heirs,  executors,  and 
adnunistrators,  with  her  full  authority;  and 
she  directed  that  any  undisposed  of  surplus  of 
monies  should  be  paid  as  she  should  oy  any 
future  will  or  writing  direct. 

Held,  that  the  real  estate  was  converted  out 
and  out  into  money,  and  subjected  in  common 
with  the  personal  estate  to  the  payment  of  the 


testatrix's  debts  and  legacies.    Flint  v.  War- 
ren, 14  Sim.  554. 
See  Legacy,  2. 

DEVI8B   OF  8UCCB88IVE  INTERESTS. 

Renewal  of  Leases.^Finesr^On  a  deviae  oi 
successive  interests  in  leases  (or  lives  or  years, 
where  the  testator  directs  that  the  leasesare  from 
time  to  time  to  be  renewed  without  adding 
more,  die  fines  and  expense  of  renewal  are  to  be 
borne  by  the  tenant  for  life  and  remainders- 
man,  or  parties  successively  entitled  in  propor- 
tion to  their  actual  enjoyment  of  the  estate, 
and  not '  in  proportion  to  an  extent  of  enjoy- 
ment to  be  determined  speculatively,  or  by  a 
calculation  of  probabilities. 

There  is  no  difference  in  the  rule  as  to  ap- 
portionment of  fines  for  renewal  between  the 
devisees  of  successive  interests  in  the  estate, 
whether  the  leasee  are  for  hves  or  for  years. 

If  the  testator  provides  a  specific  fund  for 
the  renewals,  or  directs  that  the  renewals  shall 
be  raised  or  borne  by  the  parties  in  a  certain 
manner,  or  in  certain  proportions,  such  direc- 
tion supersedes  the  general  rule;  but  if  trus- 
tees, having  power  to  direct  the  manner  in  which 
the  fines  shall  be  raised,  do  not  exercise  the 
power,  the  court  will  pursue  the  general  rule 
which  would  be  adoptea  in  the  absence  of  any 
direction  as  to  the  manner  of  providing  for  the 
fines. 

Whether  there  is  any  difference  in  the  rule 
of  appointment  in  cases  where  the  parties  take 
successive  interests  under  wills,  and  in  cases 
where  such  interest  is  taken  under  settle- 
mente  bv  deed — qutere  ? 

Whether  trustees,  having  power  to  raise  the 
fines  out  of  the  rents  and  profits,  or  by  mort- 
gage or  otherwise,  as  they  should  think  fit, 
might  so  act  as  to  throw  the  burden  on  the 
parties  in  proportions  different  from  those  in 
which  it  would  be  distributed  by  the  gene- 
ral rule  of  the  court— ^imstc  ?  Jones  v.  Jones, 
5  Hare,  440. 

Cases  cited  in  the  judgment :  White  ▼.  White, 
9  Yes.  554 ;  Allen  v.  Backhoaae,  S  V.  &  B.  65  ; 
Greenwood  t.  Evans,  4  Beav.  44 ;  Playtera  v. 
Abbott,  2  MyL  &  K.  97  ;  Earl  of  Shafteabary 
v.  Duke  of  Marlborough,  3  Myl.  &  K.  111. 

DEVISE   SUBJECT  TO   MORTOAOE. 

A  testator  having  an  estate  subject  to  a 
mortgage  of  4,460/.,  created  b^r  himself,  de- 
vised it  to  il.  B.  in  fee,  "  he  paying  the  mort- 
gage thereon,"  and  he  devised  his  residuary, 
re^  and  personal  estates  to  trustees  for  the 
payment  of  his  debte,  and  he  gave  to  the 
mortgagee,  through  the  medium  of  his  exe- 
cutors, 2,000/.,  to  exonerate  the  estate :  Held, 
that  although  if  the  devise  had  been  simply 
"  of  the  estate,"  or  "  of  the  estate  subject  to 
the  mortgage  thereon,"  the  mortgage  would 
have  been  pavable  out  of  the  testators  general 
estate,  yet  tnat  the  words,  "  he  paying  the 
mortgage  thereon,"  imposed  a  duty  on  the 
devieee,  and  amounted  to  a  direction  or  condi^- 
tion  that  he  should  pay  the  mcntgage,  or  take 
the  estate  subject  to  the  burden  upon  it,  so  far 
as  the  same  exceeded  the  3,000i.    An  estate 

I  mortgaged  to  A.  who  submortgaged  it  to 
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Bm   A  devised  the  estate 

to  B.  the  sub-mortgagee, 

iyOOOi.,  to  clear  in  part  the  estate.    SeM,  that 

the  dernee  of  the  estate  wbb  eBtitfed  to  the 

lyOOSiL    IiealUNfrt  ▼.  Am^  »  Be«r.  30^9w 

DSViaVB  *AND   NEXT   OF   KIN. 

Msrger, — ^Juannironcea. — A^  on  her  father's 
dwth,  became  saised  of  raal  eatatea  aa  his  hair, 
and.  eaftitkd  under  hiaaiaiziage  settlement  to 
a-snaa  wluch  the  trustees  of  the  sattiement  had 
lent  him  on  moFt^cage  of  the  estates. 

The  tcataftns,  by  a  deed  executed  shortly 
before  her  will,  charged  iJie  estates,  and  the 
sum  secured  on  them»  with  an  annuity,  and 
otherwise  i^wed  that  she  mtended  the  mort- 
gage to  he  kept  on  foot  for  the  purpose  at  least 
of  securing  the  annuity.  By  her  will,  she 
devised  the  estates  after  the  payment  of  her 
o«m  dd)ts,  and  afUr  htrftUher^s  affiairs  shoM 
Jmae  bem  Metiledy  to  B^  and  died  intestate  as  to 
her  residu£Hry  personal  estate.  Belli,  that  as 
against  her  mmt  <^  ib'»  the  incumhrance 
czeated  on  the  estate  by  her  fiiOher  must  be 
coMideved  to  have  merged  in  ik.  Swabey  v. 
Smabejf,  IS  Sim.  106. 

S€QLggaey,2,;  Sptoiallyi  DebU. 

See  J^^NRDry,  3. 

RXBCUTOR   DE   SON   TORT. 

Principal  and  Agent.  —  Pleading.  —  The 
widow  of  a  testator  employed  A.  to  collect 
soBoe  of  the  debts  due  to  the  testator's  estate^ 
which  A.  accordingly  collected  and  paid  over 
to  the  widow,  believing  that  she  was  the  ad- 
xmnistratrix.  The  .widow  subsequently  died 
without  havinflr  obtained  letters  of  administra- 
tion. Held,  that  A,  having  received  monies 
which  he  knew  to  be  part  of  the  estate  of  Ae 
testator,  and  not  having  accounted  for  such 
monies  to  the  legal  personal  representative  of 
the  testator,  was  liable  to  be  sued  as  exe- 
cutor de  son  tort.  That  the  liability  was  not 
avoided  by  the  suggestion  that  A.  acted  as  the 
agent  of  the  widow,  inasmuch  as  the  acts  of 
the  widow  and  A.,  in  reference  to  the  said 


Bto  (X,  andbeqoBalfted'kt  her  dealih,  aiif  atodt  w1^tev«r  standhv  in 
I,  through  his  executors,  the  bank  Ivooks.    It  appeared,  however,  mm 


extrinsic  evidence,  that  m  1840  dbe  had  a  i 
of  £1,000  bank  anmiitief  atending  in  Iier 
name,  wMch  she  sold  out  and  lent  tQ  ii  J!^ 
he  payinfiT  her  dowir  tn  her  death  a  som  eqad 
to  the  dmdenelft.  It  was  heid  Aat  extrinne 
evidence  waa  adsEnssibin  to*  prove  how  tte 
mistake  in  descnpCioii  arose,  and  tftat  Ae 
leffatees  were  entitled  to  a  sum  equal  todw 
vutK  of  £i,QO&  coBsda  ather  death. 

The  decision  in  SeUwood  v.  MUdmay  (3  Yes. 
306)  explained,  and  the  effect  af  the  decree 
therein  stated. 

The  case  of  SeUmood  v.  MUdmay  is  not  over- 
ruled by  the  cases  of  MiUer  v.  TraoerZy  (8 
Blag;  244)  and  Doe  dent.  Hiscocks  v.  Bt- 
cocks  (5  M.  &  W.  363).  lAngdren  v.  Ims- 
dren,  9  Beav.  358. 

Case  cited  ia  the  judgmeat :  Selwood  v.  Mild- 
xaay,  5  Vet.  S0& 

"  VAM muY." 

Testator  gave  al>  his  property,  both  real  and 
personal,  to  his  wife  for  Mfe,  "  and  after  tfe 
death  of  my  mfe,  my  nephew  is  to  be  cqiiih 
dered  as  heirto  all  my  property;  but  I  direit 
that  whatever  portion  of  my  property  may  fae» 
after  be  possemd  by  him  shall  be  secured  hj 
my  executors  fbr  the  benefit  of  his  famfly. 
Heid,  taking  tt»  whole  of  die  wili  together, 
that  the  testator  by  the  word  *'  fiunily  "  meant 
the  children,  but  not  the  wife  of  his  nephew; 
and  that  the  propeity  ought  to  be  settled  aa 
the  nephew  for  lil'e,  and  on  his  children  after 
his  death.     White  v.  Briggs,  15  Shn.  17. 

FURNXrURB,  &C. 

ffye---7imeVdM«ik— 'Tsstatsr  be^cdhedto 
his  wife  as  fbUows: — ^All  my  interest  in  my 
home  at  LaivendBr-hil,  the  liiniitnra,  books, 
pictures,  wines,  kt.  &c.  After  dte  date  of  liis 
will  the  testator  removed  from  Lavender-hill  to 
Spencer-lodge,  taking  widi  him  fumituie, 
books^  pictures,  wines,  acnd  plate.  He  after- 
wards purchased  more  of  tliiese  astlcles,  and 
died  at  &pencer4e(^e. 

Heldy  that  his  wife  waa  entitled  to  the  furoi- 


testater's  estate,  were  the  acts  of  wrong  doers,       , 

and  the  law  does  not  recognize  the  relation  of  |  ture,  books,  pictures,  wines,  and  plate,  which 
principal  and  agent  as  existing  amongst  wrong  he  had  at  the  tiow  of  his  death.    Nom$i, 
doers.    That  A.  was  liable  as  executor  de  mm  i  Norri^,  2  Coll.  719. 
tort  to  account  to  a  party  interested  in  the 


t»tator*s  estate,  in  a  suit  for  that  purpose, 
without  any  charge  of  collusion  between  such 
executor  de  son  tort  and  the  legal  personal 
peprescntative.  Skarkmd  v.  Mildon  ;  Skariand 
V.  Loosemorey  5  Hare,  469. 

€tt8es  cited  in  the  jadgmest :  Pmdget  r.  VuBSt,  9 
T.  K.  97;  Stephens  v.  Elwall,  4  fifaa.  A  Sel. 
159  ;  Snowden  v.  Davis,  1  TawM;  559. 

BXBCUTOR. 

See  Personal  Representatiee,.2  z  Buidue. 

XXTRIMUC  BVWKNCS. 

JsUmtimt.  ef  Tsstmiria.-^lA  1643  ateatatarix 
■Mde  aevwd  befnealB  to  the  aoMimt  of  £1,060 
"^  ef  the  stadc  3  percent  coaieBla,  thea  aland* 
ng:  in  her  name  in  the  books  oi  tba  Bank  el 
England/'  The  leaMfeix  died  nt  te  san 
year,  and  had  not,  at  the  date  of  the  will,  or 


QVAMDiASf. 

1.  AUomtmcB  for  wumUenmnce — ^The  coait 
ejcerciaes  &  control  iasespecl  of  any  aflsannv 
ordemd  to  be  paid  to  teatameutary  gaardiaB» 
and  on  the  marriaga  of  a  female  teatamentBEf 
gnardiam.  to  whem  an.  aUowanca  for  maiata* 
nance  haa  been,  laadf ,  ordecad  in^niriea  to  ha 
made,  inta  the  altered  stale  q£  cirenmatanoak 
Mmesy.  PoweU,  9  Beav.  346. 

a.  Testator  directed  the  trualeee  c^  his  wiH 
to  proomra  a  aoitabfe  honse  far  the  resideaeaaf 
his  ehildren^  (wbo  wsie  infiHUs,}  and  to  e^ga^ 
a  prosper  peraoaSar  the  pqfpose  of  taking  tba 
management  and  cava  of  t£e  hawse  and  «  his 
childwB  durii^  their  mnanritias ;  and  he  re- 
QMBtad  hielain  wilafB  akrtei,  if  ahe  ahonld  ha 
akve  at  hia  dnoaaacy  Intake 
and  care  on  heradf. 


qfOm9^  CmuH9fSfm^ 
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UbH  Ihafc  At  imman  Wd  omyitod  his 
vifis'B  ■Bter  the  fandian  of  lus  chUdnn. 
Jfi&r  V.  fiomt,  14  Siol  640. 

See  Pmudory  That,  I. 

mrmmmn  otr  uiOAcns. 

1.  InteMt  on  kgicies  is  given  for  ddaj  of 
poynient,  and  coneqpiently  until  the  day  of 
pqrmeat  arnrm  no  mteseBt  is  in  genenl  de- 
in&ndabie.  * 

When  a  legacy  is  given  by  a  puvnt  to  his 
dnldj  mterest  is  afiowed  thereon  hy  way  ot 
sudntenance,  thoogh  the  day  of  payment  has 
not  arrived.  Bat  the  role  does  not  apply  where 
the  testator  has  by  will  made  provision  for  the 
ddd's  maintenance.  Donovan  v.  Neec^am,  9 
Bear.  164. 
Casts  cited  la  tiie  jod^rnsnt :  HearU  r.  Greeo- 

bink.  3  Aik.  716}  Wjnck  v.  Wynch,  1  Cox, 

4SS. 

2.  Legacy  to  A  on  condition  that  she  gave 
aoooL  to  porchaae  an  annuity  for  B,  La  con- 
fleaoeDce  of  a  litigatbn  between  A.  and  the  le- 
aaoary  legatees,  A.  did  not  for  several  years 
ohtaia  possession  of  the  legacy,  which  dia  net 
ia  the  meanwhile  make  interest  Payment  to 
&,  wbo  elected  to  take  the  3,0001.  in  lieu  of 
flie  legacy,  was  consequently  postponed.  Held, 
diat  interest  om  the  3,000i.  was  payable  by  A. 
to  B.  from  the  end  of  a  year  after  die  testator's 
death.  The  JMarpieu  tf  Hertford  v.  Lord 
Loutker,  9  Beav.  266. 

(Mrfroi.— The  word  ••issue'*  inxf  be  re- 
ttiicted  so  as  to  nMen  chadrm,  and  conversely 
the  word  "  chKldren**  may  from  the  context  be 
enhmd  so  as  to  be  emMtrued  '*  issue  f*  each 
case  depends  on  the  peculiar  ezpressioM  used 
>nd  die  stmcimee  of  the  eentenees.  If  the 
casebedonbc&d,  the  court  prefers  dmt  con- 
ctroetien  whidi  wfll  most  Kenef  t  the  testator's 
fcaSy,  on  the  inppoation  thsit  this  must  most 
nearly  correspond  with  his  inteiilBoiR.  Far- 
rmt  V.  Nichols,  9  Bear.  AST. 

JOWV  TSNAmfl. 

fiouiiader. — Bequest  to  testator's  daughter 
for  fife,  and  on  her  dea1&  flb  ^e  testator's  son. 
nd  hU  chUdrtn.  The  son  had  no  child  at  his 
ftther's  death,  but  had  children  living  at  the 
death  of  the  daughter.  Held,  diat  his  chU- 
dren  were  neither  joint-tenants  with  him  nor 
QBtided  in  remazader  afber  his  death,  but  that 
oiefnnd  belonged  to  him  ahsolutehr.  ^Scott 
y-Scott,  15  Sim.  47. 

LBAdSXHOLnB. 

S»Aamuif,2:  Dmm,'  amdMt,2. 


1.  Ouwpe^  rml  eitfole.— A.  caaMor  , 
HRKita,  md  tiuarged  Ina  cammtara,  to  wl 
aedevised  aeal  and  penaonal  eatal^  with tlie 
MBeattiKnof.  HeM, Haft  tlM lagMea were 
cte|;edoallieraaetltttt.  QnUr.Kfmmsh 
^,9fteav.l90. 

1  Owwwrsie»-rDspt»  'EUcHmw-^  a  ounu 
^•ge  sctlieaMct»  real  «rta«eB  wen  «0Bv*3wd  to 
WMintmatioaA  vai  to  hM  fh»mo- 
»tn  tBHt  for  Iba  |iurfMmd  «od  wifc  te 


^^  Uvea  successively. 


their  children,  remainder  in  tmat  for  the  sur- 
Wvor  of  the  husband  and  wife  absolutely.: 
There  was  no  child  of  the  marriage.  The  hus- 
band survived  his  wife,  and  after  her  deatfi 
conaulted  his  solidtors  upon  his  nAts  under 
the  settlement,  and  thev  having  advised  hxa 
that  he  was  entitled  to  the  MftciLe  beneficial  in- 
terest in  the  estates,  he  'got  poasession  of  l^e 
settlement  and  of  the  title-deeds,  and  remained 
in  the  possession  of  them,  amd  also  of  the  es- 
tates, until  his  death.  Held,  tliat  thereby  lie 
declared  his  election  to  take  1^  estates  as  land 
Dttvies  v.  Asbford,  15  Sim.  42. 

3.  Testator  bequeathed  a&  his  persona, 
estate  to  A,  subject  to  the  payment  of  his 
debts  and  funeral  and  testamentary  expenses, 
and  after  charging  his  real  estates  wit^  the 
Wment  of  certain  ieffa>eies  mud  MnmHin,  be 
devised  them  to  fi.  ifelif,  that  he  had  not  ec 
empted  hie  personal  estate  from  the  payaeii 
of  the  legacies  and  annuities.    Davies  v.  Aak 

fstd,  15  9nB.42. 

4.  A^hae  beqttsst.-'^equBitt  of  6,00ei  ^ 
tcatatris's  daughter,  a  mavried  lady,  towasis 
imcfaaMgaeoiuitrfvesidence.  HfWtobeoi 
absolttte  toqnest.  Kno»  v.  L»rd  Satkam,  15 
SiflB.83. 

5.  Ptfc«»tary.—Paffy  to  aiwf.—Itis  perfectly 
settled  as  a  general  nde,  that  a  pecuniary 
legatee  is  not  aawwaaais  .era  proper  party  to 
a  bill  for  an  a^r^mt  of  the  peraoni^  estate. 
It  is  the. duty  of  the  executors  to  protect  the 
estate  against  improper  demands. 

But  where  a  question  directly  occurred  be- 
tween the  residuary  legatee  and  a  pecuniary 
legatee,  which  it  was  found  impossible  to  de- 
termine in  a  general  administration  suit,  and  a 
suit  was  afterwards  instituted  by  t^e  residuarf 
legatee  against  the  pecuniary  legatee,  and  the 
executor  to  determine  it,  a  demurrer  by  tbe 
pecuniary  legatee  on  the  ground  tluA  he  had 
improperly  been  made  a  party,  was  under  thq 
special  circumstances  overruled.  The  Mm^ 
qaess  of  Hertford  v.  the  Coimf  and  Countess  de 
2toit,9fiear.  11. 

Seeia/tref^onlii^aaee;  SpesMiOtif  Debts. 
LnriTATxaNs. 

1.  Swvkwskjf.'—lM  construing  limitatiaBe 
to  aparent  for  life,  and  afeerwnrda  to  his  diil- 
drei^  with  a  pnovision  veUitinff  to  survivorship 
annexed,  whether  occurring  m  wiUe  or  settle, 
meote^  the  rule  for  detenBiniog  both  the  daas 
who  OM  to  take  and  the  eontiagency  to  whtek 
theeurvivonship  refen,  is  to  lean  to  that  coi^ 
atruction  which  vinSl  indnde  as  many  objects 
of  the  giftaepossibfe  consisteotly  with  the  dth- 
darned  purpose  of  the  author  of  the  instruoiait. 
fionawee  v.  Bosmerie,  2  PhilL  349. 
Csw«itMl  ia  the  jtidgne^  fiowgnve  v.  Gerlfec, 
3V,AB.79. 

2.  Testator  devised  and  liequeathed  all  hit 
real  estate,  and  all  the  residue  of  his  personalty^ 
to  trustees  upon  trust  to  pay  his  wife  an  an- 
nuity for  her  life,  and  subject  to  such  annuitf 
upon  trust  as  to  the  whole  of  his  said  real  and 
personiQ  estate  for  his  son  F*>  his  heirs,  execu- 

ae  and  when 


«  «n»t  fer  "in  vlMMdd  «ttni  the  flge«f  If  •;  esid  m 
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said  son  should  die  after  the  age  of  21,  but 
before  25,  then  as  his  said  son  should  bv  will 
or  deed  appoint,  but  in  case  his  saia  son 
should  not  make  any  such  appointment,  or 
should  die  before  25  without  leaving  issue, 
then  upon  trust  for  the  testator's  own  heirs, 
executors,  or  administrators. 

Held,  that  the  last  limitation  embraced  those 
persons  only  who  were  entitled  to  the  testator's 
property  at  the  time  of  his  death,  and  that  it 
was  no  objection  to  this  construction  that  F. ' ' 
himself  happened  to  be  one  of  those  persotis. 
Wilkinson  v.  Garrett,  2  Coll.  643. 

See  Ultimate  Idmitatum. 

MONBY. 

Eewdttc.— The  word  "  money  "  bv  itself  in 
a  will  means  money  fttrictly,  and  notning  else ; 
but  when  used  in  connexion  with  other  words 
it  may  have  a  much  more  extended  signifi- 
cation. 

A  testator  bequeathed  to  his  wife  the  interest 
ofhis  money  and  the  use  of  his  goods  for 
Ufe ;  at  her  death  he  gave  certain  legacies,  and 
the  remainder  of  his  property  to  his  brothers 
and  sisters.  Held,  that  the  widow  was  en* 
titled  to  the  residue  for  life.  Glendemng  v. 
Glendening,  9  Beav.  324. 

And  see  Conversion  into  Money ^ 

MORTOAOBS. 

See  Devise  s^eet  to  Mortgage, 

MORTMAIN. 

See  Charity. 

NEXT  OF  KIN. 

A  testator  gave  his  residuanr  estate  to  his 
daughter  for  life,  with  remainoer  to  her  chil- 
dren, and  in  default  to  his  next  of  kin.  Held, 
that  the  class  of  next  of  kin  was  to  be  ascer- 
tained at  the  testator's  death.  Lasbury  v. 
Neu)port,9  Beav.  376. 

See  Personal  Representaiioe,  2;  Ultimate 
lAmitation, 

"  OR  '*  C0N8TRUBD   "  AND." 

Vested  interest. — Testator  gave  in  trust  to 
his  brother  E.  the  remainder  of  his  property, 
of  whatsoever  kind,  to  assist  him  to  bring  up, 
educate,  and  provide  for  the  children  of  his 
late  brother,  J,,  whom  he  named.  *'  When  mv 
youngest  nephew  attains  his  age  of  21  years^  it 
18  my  will  that  all  my  property  be  equsJly 
divided  amongst  my  nephews  or  their  lawful 
issue,  share  and  share  alike ;  the  division,  how- 
ever, is  not  to  take  place,  although  my  youngest 
-nephew  have  attained  the  age  of  21  years,  until 
the  decease  of  my  wife,  my  sister  J.,  and  my 
brother  E.i  Held,  that  tne  interests  of  the 
nephews  weriB  not  contingent  on  their  living 
until  the  youngest  of  them  should  attain  21, 
but  vested  on  the  testator's  death,  and  that  the 
word  or  was  to  be  construed  conjunctively,  and 
consequently  that  the  nephews  took  estates-tail 
in  their  shares  of  the  testator's  real  property, 
and  absolute  interests  in  their  shares  of  his 
personal  property.  Parkin  y.  Knight,  15  Sim. 
83. 

PERSONAL  REPRESENTATIVES. 

1.  Testator  bequeathed  800/.  in  trust  for  his 
daughter  Sarah  for  life,  and  after  her  death  he 


bequeathed  it  to  such  of  his  other  children  u 
should  be  living  at  her  death,  equally,  if  more 
than  one,  and  S  but  one  child  should  be  then 
liviiuf,  then  to  such  only  child ;  and  if  all  his 
chil^en  should  be  then  dead,  (which  event 
happened,)  then  to  his  personal  representative 
or  representatives,  and  he  directed  the  trustees 
to  transfer  the  stock  accordingly.  Sarah  and 
the  testator's  other  children  were  his  next  of  kin 
at  his  death. 

Held,  that  their  personal  representatives,  and 
not  his  next  of  kin  at  Sarah'?  death,  were 
entitled  imder  the  ultimate  bequest.  Nicholsm 
V.  Wilson,  U  Sim.  549. 

2.  Executor.^Next  of  ib'n.— 'testator,  after 
devising  certain  freehold  estates  in  trust  for  A,, 
in  strict  settlement  with  remainder  to  B.,  in 
strict  settlement  with  remainder  to  his  own 
right  heirs,  gave  leasehold  and  copyhold  pro- 
perty (of  the  nature  of  personalty)  upon  trusts 
similar  thereto,  yet  so  that  the  same  should  not 
vest  absolutely  in  any  child  for  a  tenant  for  life 
unless  such  child  should  attain  21,  and  so  that, 
in  default  of  any  person  becoming  entitled 
thereto  under  this  my  will,  the  same  shall  be  in 
trust  for  my  personal  and  not  my  real  repre- 
sentative. And  the  testator  gave  the  residue 
of  his  personal  estate  to  his  wi£,  and  appointed 
her  sole  executrix  of  his  will.  Upon  tne  death 
of  all  the  tenants  for  life  without  issue,  a  oues- 
tion  arose  as  to  the  devolution  of  the  leasenold 
and  copyhold  estates  between  the  next  of  kin  of 
the  testator  at  the  time  of  his  death,  his  next  of 
kin  at  the  time'of  the  death  of  the  surviving  ten- 
ant for  life,  and  the  representative  of  the  widow. 

Held,  that  the  representative  of  the  widow 
was  entitled  to  the  exclusion  of  both  classes  of 
next  of  kin. 

The  words  "  personal  representative,"  or 
the  words  "legal  personal  representative," 
must  ordinarily  and  prim&  facie  be  taken  to 
mean  "executors  or  administrators."  Smiti 
V.  Bameby,  2  Coll.  728. 

PORTION'S. 

Testator  devised  his  estates  in  B.  to  the 
same  uses  as  the  estates  comprised  in  his  eldest 
son's  marriage  settlement  were  thereby  limited 
to ;  and  he  devised  his  estates  in  M.  to  trustees 
in  trust,  by  sale  or  mortgage,  to  raise  portions 
of  5,000/.  each  for  his  youngest  children,  and 
from  and  after  the  performance  of  that  trusty 
and  subject  thereto  in  the  first  instance,  and 
subject  to  the  payment  of  such  of  his  dehts  as 
his  personal  estate  should  be  insufficient  to 
satisfy,  he  devised  those  estates  to  his  eldest 
son  in  fee,  and  appointed  him  his  executor. 
The  testator  died  indebted  by  specialty  as  well 
as  simple  contract,  and  his  personal  estate 
being  insufficient  to  pay  his  diebts,  his  eldest 
son,  with  the  concurrence  of  the  trustees  of  the 
estates  in  M.,  sold  those  estates,  and  exhausted 
the  proceeds  in  making  good  the  deficiency  of 
the  personal  estate  to  pay  the  testator's  dehts. 

Held,  that  his  youngest  children  were  en- 
titled, in  respect  of  their  portions,  to  a  charge 
on  the  estate  in  B,,  e^ual  in  amount  to  the 
proceeds  of  the  estates  in  M.,  which  had  been 
applied  to  pay  the  specialty  debts.  Legk  r. 
Legh,  15  Sim.  135. 
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Stt  AppenUwunt, 

PRECATORY  TRUST. 

1.  Words  of  recommendation,— Ouardian. — 
Words  of  recommendation  or  desire  in  a  wUl 
will  not  raise  a  trust  if  such  construction  would 
conffict  with  other  provisions  of  more  definite 
and  Dositive  import,  in  the  same  instrument^ 
but  tbe  court  will  give  such  effect  to  them  as 
may  not  be  inconsistent  with  those  pron- 
sions. 

A  father  having,  by  bis  will,  appointed  a 
guardian  to  his  children  with  a  recommenda- 
ion  that,  in  the  event  of  their  mother's  death 
tdurin^  their  minorities,  thev  should  be  placed 
under  the  care  of  two  female  relations :  Held, 
on  a  contest  between  those  ladies  and  the 
testamentary  ouardian,  in  reference  to  the! 
management  of  the  children  after  the  mother's 
death,  that  the  court  was  bound  to  give  effect 
to  the  recommendation,  but  not  further  than 
might  be  consistent  with  preserving  to  the  tee- 
tamentarv  guardian  the  general  superintend- 
ance  ana  control  over  the  children  and  their 
fortunes,  which,  by  virtue  of  his  office,  it  was 
his  nght  and  duty  to  exercise.  Knott  v.  Cottee, 
2  PhilL  192. 
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to  settle  any  proper^  to  which^the  wife  or  be 
in  her  right  "  should  at  any  time  during  the 
marriage "  become  entitled.  Held,  that  the 
reversionary  interest  ought  to  be  settled.  The 
Marquess  of  Bute  v.  Harman,  9  Beav.  320. 

RBPRK8BNTATIVB   OF   NBPHXW  AND  NIBCB. 

Testator  bequeathed  1,5002.  stock  to  trustees 
in  trust  for  his  daughter  for  life,  and  after  her 
decease  for  her  children,  but  if  she  should  have 
no  children,  then  he  directed  his  executor  to 
stand  possessed  of  the  fund  in  trust,  to  pay  or 
transfer  the  same  quality  unto  and  between  his 
three  nephews,  if..  B.,  and  C,  and  his  niece, 
and  the  survivors  and  survivor  of  them  share 
and  share  alike.  The  nephews*and  niece  sur- 
vived the  testator  and  died  in  the  lifetime  of  the 
daughter,  who  died  without  ever  having  had  a 
chUd. 

Held,  that  the  representatives  of  the  nephews 
and  niece  were  entitied  in  equal  shares.  fVag^- 
staff  V.  Crosbtf,  2  Coll.  746. 

RBSIDUB. 

] .  Executor.  —  Testator  bequeathed  Jiis 
residuary  estate  to  A.,  the  executor  and  trustee 
of  his  will,  with  a  gift  over,  in  case  of  the  death 
of  A;  so  that  he  might  not  be  enabled  to  per- 
!  form  the  duties  thereby  reqiured  of  him.  A» 
Cases  cited  in  the  judgment :  Finden  v.  Stepbens, !  proved  the  will,  but  died  before  he  had  fully 
t  Phm.  142 ;  Shaw  t.  Lawless,  5  C.  &  F.  129.  |  performed  the  trusts  of  it.     Held,  that  by 

2.  Testatrix  willed,  that  after  payment  of  her  merely  proving  the  will  he  entitled  himself  to 
legacies,  the  whole  of  her  property  should  be  the  residue  absolutely.  HoUingsworth  v. 
given  to  her  sister  Mary,  to  b^  hers  inde-   Grasett,  15  Sim.  52. 

pendent  of  any  husband,  and  earnestly  lecom-  2.  Executor. — Leaseholds.-^lJ^u.  the  con- 
mended  her  to  take  puch  measures  as  she  struction  of  a  will,  held,  that  executors  were 
might  deem  best  for  making  it  sure  that  what-  entitied,  as  against  the  Crown  claiming  in  de- 
eper she  might  inherit  might  go  at  her  decease  |  fa^tit  of  next  of  kin  of  testatrix,  to  the  surplus 
to  her  children.  i  proceeds  of  leaseholds  which  were  bequeathed 

Held,  that  the  children  at  their  mother's  I  to  be  sold  for  payment  of  the  testatrix's  debts 
death  were  entitled  to  the  property  as  joint  |  and  legacies. 

tenants  absolutely.  Cholmondeley  v.  Cholmon-  \  Executors  having  legacies  under  the  will 
deley,  14  Sim.  590.  \  held  not  to  be  precluded  from  taking  property 

3.  Testator  gave  to  his  wife  all  her  jewels, ,  imdisposed  of  by  the  will  to  their  own  use,  the 
trinkete,   &c.,   which,   he    added,    might  be  legacies  being  unequal  in  amount. 

finally  appropriated  as  she  pleased,  with  Testatrix  bequeathed  certain  leaseholds  to 
the  sum  of  4,000/.  in  money,  but  which  trustees,  upon  trust  for  sale,  and  to  apply  the 
sum  he  recommended  her  to  divide  amongst  proceeds  in  or  towards  payment  of  her  debts, 
certain  persons  in  certain  shares.  Held,  funeral  and  testamentary  expences,  and  lega- 
by  the  Vicc-Chancellor,  that  a  trust  was  cies,  as  far  as  the  same  would  go;  and  as  to- 
created  in  favour  of  those  persons,  to  take  effect  all  the  monies  and  personal  estate  not  therein  « 
after  the  ^rife's  death.  The  Lord  Chancellor,  before  by  her  disposed  of,  and  not  consisting 
however,  held  the  contraxy  on  appeal.  White  •  of  lands,  tenements,  and  hereditaments,  or  the 
V.  Briggs,  15  Sim.  33.  ;  produce  thereof,  she  bequeathed  the  same  for 

Case  cited  in  the  judgment :  Meredith  v.  Bene-   payment  of  her  debts,  funeral  expenses,  imd 

legacies,  and  she  had  not  devised  any  other 


a^e,  1  Sim.  542 

REMOTENESS. 

Beoersumary  interest,  settlement  qf.— ^Bequest 
to  A.  for  life,  with  remainder  to  her  children 
who  should  attain  25,  with  a  clause  for  main- 
tenance during  minority,  and  for  accumulation 
of  surplus  income:  Held,  that  the  gift  to  the 
children  was  not  void  for  remoteness. 

Upon  the  marriage  of  a  ward  the  intended 
husband  proposed  to  settle  the  whole  of  her 
fortune.  The  Master,  in  ascertaining  her  for- 
tune, omitted  to  state  a  reversionary  interest. 
Her  property  was  settled,  omitting  the  rever« 
nonary  interest,  and  the  husbtnd  covenanted 


than  leasehold  lands  to  be  sold :    Held,  that 
the  surplus  produce  of  the  leaseholds  did  not 
fall  into  the  residue,  but  was  undisposed  of. 
Russell  V.  Clowes,  2  Coll.  648. 
Cases  cited  in  the  judgment:  Dawson  v.CUrV, 
15  Ves.409;   18  Ves.  J47 ;   Sontbhouse   ▼. 
Bate,  2  Vea.«  B.  396. 
See  Money  ;  Tenant  for  Hfe. 

RESIDUARY  LEGATEE. 

Dividends.—A  testator  gave  200/.  a  year  to 
8.  for  her  life,  and  after  her  decease  he  gave 
6,666/.  13#.  4d.  consols  to  be  divided  equally 
among  such  children  as  should  attain  21.    S. 


ISS 


jMii§ftfic«f  JBUffUi  pf€kae9  r  C&mi9  ^JipiA^. 


dben,  fhre  of  wiioift  bad  ateaoned  21  ia  her  fife^ 


Held»  tiiat  the  testator's  vemdamrj'  legatee 

was  exchided  from  claimiiii?  any  poitioii  « the 

Aniencto  of  ike  faad.    drener.  Avtmhi,  « 

OdL  715. 

€a«es  eilod  in  tlM  fwdgnsnt:  T^tIot  r.  J  ■iawca^ 

2  P.  W.  504;  JEliiaoa  w,  Airay»  t  Vea^  tea. 

Ill ;  Shepheed  t.  jb^ma,  AabU  448;  Milfa 

T.  N«iTU»  5  V«8. 5S6 ;  Wbkfanad  w.  Loid  St. 

JohB>  10  Vm.  1d«;  Gilbw't  v,3oonMn^  11 

Yes.  Sd»f  DandMHi  ▼.  IHUbs,  14  Ves.  576; 

DefflU  V.  GoIdflcbiBidt,  19  Ves^  566, 

tPmC^JtWY    DBBTS. 

AsaeU. — Devuee  and  kffoiee. — Specific  legs- 
des  and  demised  real  estates  mast  contriwite 
lateably  to  the  payment  of  special^  dehfes. 
Qervis  v.  Gertfis,  14  Sim.  654;  Vomemall 
V.  ComewaU,  12  Skn.  128^  oremiled. 

Cases  cited  in  the  jadgrment :  han^  r.  Short, 
1  P.  W.403;  Sift  ▼.  Pryme,  1  Dick.  984;  1 

,  Bfo.C.C,  I58»s. 


daughter  for  her  lifi^  «■<  after  her  deoeaie  to 
appropriate  the  interest  for  thr«»«l  nay  kir 
child  or  childrea. mtilthsy  naehad tbe ageof 
21  years»  when  the  2,|]00J.  was  feobe  udd  to  tbe 
mnrivor  or  mmrioors  qftke  said  eAtMhaof  his 
sBid  daof^kter.  The  dat^g^r  had  tiro  childna 
whoattuned  21,  hut  only  one  of  then  snnrM 
her. 

HeU;  that  a«t  chili  heeanw  entitled  oa  har 
death  to  the  whole  of  the  trust  funch  in  wluch 
she  had  a  life  interest  Tkring  v.  7Wrni^»  15 
Sim.  139. 

See  LkmUOuMBp  1. 

TMXfMWr  TOR  UFB, 

Immg  AwmMvu  —  Rmimt.  —  Testator  be« 
qneathed  aB  his  pmnnat  estate  to  trailM, 
directed  them  io  wamnA  it  into  wmof 
to  pa^  tiw  interest  to  eartam  penoM 
for  tfaear  Isvea,  then  to  invest  tbs  priadpil 
Ihe  parchaas  ef  knds,  U  bein^  miso  m^ 
derwtood  that  when  kk  wmmey    or  penmA 
etiate  mi^    be  iifimg  m  mtktUOed  redw 
maimewrky,  emckemnmitue  might  be  Mif 
'  BfFRTivuiGv''  rememedmikenmeee^tkeirmtees.   Thsteika- 

Amarried  woman  Imiinff  power  to  dispose  *^«  J^**^,??^  soMnstwi  ia  part  of  Unf; 
of  l,500f.  by  her  wil,  gave  the  interest  of  kto  ^'^'  HM,Attl^  ettimg  fmtmtfm 
her  husband  for  his  Hfe,  and  directed  that  after  ^"®  ^^  "*«  personalty  were  not  entitled  to  le- 
Ua  decease  the  principal  shoski  be  divided  ceive  the  Loo^  Aannitiss^  but  that  they  aiost 
equally  between  the  fiw  dsnghters  of  her  sis.  ^  couY»ftsd  mto- Consols.  JVotoii  v.  MeMe, 
terB.,andifanyofthemshoolddiedtirinffher  1^  Suu3&> 
husband's  lifetime,  learing  issue,  that  the  re-  t«kawts  ur  common. 

spective  issue  of  such  deceased's  danghters  Testatvr  dariasd  his  capihdd  and  leos^oU 
should  have  ecfoally  li&vided  smong  them  ^ir  estates  i&  tnsrt  ibr  his  sooaarhfe,  and  afier  hk 
mother's  share,  but  in  case  mf  of  them  shoiddl  |  decease  m  trvsi  to  assign  and  surrender  tht 
die  during-her  husbands  fifetine without  hwfhl '  skae  into  aad  among  the  pesaon  or  permai 


MBoe,  that  the  lySOw .  should  be  ifivided  share 
and  share  amte  amoi^  the  aurvwing  soiadtnffh' 
ters. 

Held,  that  the  word  "  surviving^  had  refe- 
imce  to  the  testatrix's  hi»baiid,  and  therdbre 
as  aiil  the  daughters  died  in  his  lifetime,  and 
ddy  one  of  tlmn  left  issue,  that  foor-fifths  of 
the  1,500/.  were  undisposed  of.  Wdfsen  t. 
England,  15  Son.  1. 

8UBVIVOB8HIP. 

1.  Bequest  to  one  for  life,  with  remainder 
over  to  two  others^  ^th  a  clause  of  survivor- 
sfa^s  "  if  one  or  the  other  of  the  latter  slMuld 
die ;"  Held,  that  the  survivorship  had  refer- 
ence to  the  death  of  the  tenant  tor  life,  and 
not  to  that  of  the  testator ;  and  one  of  the  re- 
mainder-men having  survived  the  testator,  but 
fare-deceased  tbe  tenant  for  life,  the  survivor, 
was  held  entitled  to  his  share  by  survivorship. 
Whiiton  v.  Field,  9  Beav.  368. 

2.  Testator  bequeathed  50,000/.  to  trustees, 
in  trust  for  his  wife  for  life,  and  after  her  death 
he  gave  one-fifth  of  that  sum  to  tbe  same  trus- 
tees in  trust  to  invest  it  and  pay  the  interest  to 
his  daughter  for  her  life,  and  upon  her  demise 
to  appropriate  the  interest  for  the  use  of  any 
her  child  or  children,  until  they  reached  the 
age  of  21  yzars,  and  then  the  principal  to  be 
paid  to  the  staxvoor  or  smreivors  of  the  Midren 
of  his  said  daughter,  share  and  share  alike.  The 
testator  also  gave  2,000/.  to  the  same  trustees,  in 
trust  to  invest  it  and  to  pay  the  interest  to  his 


whov  at  the  soai's  deaths  wcmld  be  entitled  to 
his  personal  estate  in  case  he  should  die  iatei- 
tate.  The  am  died,  lavriag  a  widcMr  and  feur 
childrea. 

MM^  thstthey  took  the  estates  m  equal  ttk 
parts  as  tenants  in  commoa.  Bickardem  v. 
iiSeiordBDii.    14  Sen.  520. 

TKU»T. 

See  AUen ;  Pteeatory  Trwet. 

TRVSTKKS,   IfBW. 

Testator  devised  his  zeal  estates  to  A.,  B^  C^ 
D^  and  their  heirs,  on  certain  trusts,  whtcli 
remiired  the  legal  estate  to  be  vested  in  them, 
and  gave  a  power  of  sale  to  them  or  the  sor- 
vivor  or  survivors  of  them,  or  the  heirs  of  tttt 
survivor,  and  declared  that  their  or  his  re- 
ceipts or  receipt  should  be  a  ffood  discham  to 
the  purchaser,  and  if  any  of  them  should  me  or 
decline  to  act,  that  it  should  be  lawful  and  be 
thereby  willed  and  directed  that  the  sunrivors 
of  them  «ho«ld  humcdiajtely,  or  within  tnro 
months  aifterwarde,  b<f  any  deed  noasinatesoiae 
fie  person  to  be  a  trustee  in  his  ^ce.  JD.  died ; 
and  A,  and  B.  by  one  deed,  and  C.  by  aaolher, 
(both  of  which  were  executed  more  than  two 
lunar  moirths,  hut  less  thmi  two  catendv 
mouths  after  jO.'isdsath,)  nomumted  a  new  tnu- 
tee,  but  did  not  convey  the  legal  estate  to  him. 
A.;B,,C^ajkd  l3ie  newtnnteeagraed  to  sdlthe 
estates  to  M.  who  objoefeed  to  cootpiets  bii 
porehase,  fint  benuae  the  appoiutneat  of  the 
new  trustee  had  not  been  made  within  t«n> 
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^  Sndliw  heoabse  it  had  not  been 
mB^  by  one  tingle  deed^and  lastly,  becausa 
the  power  of  mSm  was  avapended  dunog  liba 
yacancy  in  the  tnwL 

The  court  ov«nruled  the  objections,  but  held^ 
that  the  new  troatee  had  not  been  tdvly  ap* 
pointed,  becanae  no  conveyance  had  been  ex* 
ecuted  to  him,  notwithstanding  which,  that  A^ 
B,,  and  C.  eould  iMke  a  good  title,  and  give  an 
effectual  discharge  for  the  purchase  money. 

The  court  held  ako,  that  the  new  trustee, 
though  not  duly  appointed,  mi^ht  join  with  A,, 
B.,  and  C.  in  a  suit  for  a  specific  performance, 
WarburUmv,  Stmdgs^  14  Sim.  6^2. 

TRUSTBBS)  SCOTCH. 

JwrwUetiou.  —  A  Scotchman,  by  a  testa- 
anatary  iostrameiit  in  the  Scotch  focB^  be- 
qneathed  all  has  peraonal  estate  to  trustees,  in 
tank  to  pay  legacies  and  annuities,  and  the  in- 
oooKof  the  auyplus  to  A.  for  ^.'s  life,  and  on 
J,'8  death  to  unrest  the  capital  in  the  purchase 
of  Jandfi  in  Scotland.  The  trustees  named  in 
the  will  having  diadaimed,  the  Court  of  Session 
appointed  new  trustees,  who,  as  well  as  A,  and 
KTeral  of  the  liQgateea  and  annuitants,  were  re. 
sident  in  Scotland.  A*  administered  to  the 
testator's  estate  in  England,  and  filed  a  bill  in 
Chancery  against  the  trustees  for  the  usual  ac- 
counts of  the  testator's  estate,  possessed  by 
them,  and  to  liave  the  residue  ascertained  and 
•ecured.  The  traslees  filed  a  cross  bill  for  an 
account  of  the  testator's  estate  in  England 
possessed  by  A*,  and  to  have  the  residue  ascer- 
tained and  paid  over  to  them  upon  the  trusts 
of  the  will.  T*he  court  refused  to  relinquish  its 
jurisdicUon  over  the  fund  in  ^.'s  hands,  and 
directed  it  to  be  paid  into  court,  and  to  be  in- 
vested in  consols,  and  the  dividends  to  be  paid 
to  A.  for  life.     Preston  v.  Melville,  ]  5  Sim.  35. 

ULTIMATE   LIMITATION. 

Nett  of  kin. — Upon  an  ukiraate  limitation 
to  testator^s  next  of  kin  :  Held,  that  the  next 
of  kin  at  the  testator's  death,  and  not  those  at 
the  time  when  such  ultimate  limitation  took, 


effect,  were  antklad.  Where  afisr  specific  limi- 
tations a  testator  gave  his  property  to  his  next 
of  kin,  much  weight  is  not  to  be  attached  to  that 
which  is  supposed  to  be  the  testator's  intoBtion 
in  favour  of  or  against  jiMliiiiilm'  persons  as  his 
next  of  kin ;  for  infinite  variations  may  take 
place  in  that  class  between  his  will  and  his 
death.  It  is  probable  that  a  testator  in  such 
cases  means  to  provide  for  particular  persons, 
and  then  adds,  that  if  they  fail,  then  the  law 
may  take  its  course.  Seifferth  v.  Badham,  9 
Beav.  370. 
Cases  cited  in  the  jad^niCTit :  Ihidsa  v.  Hewlett, 

S  Myl  &  K.  90;  Butler  v.  Bushneli,  S  Myl. 

&,  K.  iSt ;  HoUowuy  v.  HoUoway.d  Ves.  S99; 

Ur4uhart  v.  Urquliart,  13  Sim.  627. 

UNITAKlANBy  BBQUKST  TO. 

A  bequest  for  the  sMstanos  of  Unitarian 
I  congregations,  held  to  be  valid,  and  the  tnist 
directed  to  be  carried  into  esecution.     Skrewe^ 
bury  V.  Hornby,  5  Hare,  406. 

VESTED   BEQUEST. 

Gift  over. — A  testator  gave  his  real  and  per- 
sonal estate,  after  paying  four  annuities,  to  one 
I  for  life,  and  after  his  death  he  directed  his  per- 
,  sonal  and  the  produce  •of  his*real  estate  to  be 
I  divided  amongst  the  children  of  A.  Imng  at 
'the  testator's  death,  when  the  youngeat  at- 
tained 21,  if  the  annuitants  should  be  then 
I  dead ;  but  if  not.  then  his  trustees  were  either 
.  to  mvest  i^  and  pay  and  apply  the  residue  of 
the  income  to  the  maintenance,  &c.  of  the  chil- 
dren, according  to  their  discretion,  or  accumu- 
late ;  such  accumulatians  to  be  paid  after  the 
death  of  the  surviving  amroitante,  with  the  ori- 
ginal ^aias.  There  was  a  gift  over  in  the  event 
of  the  death  of  any  child  who  ahould  become 
entitled  to  a  distributive  share  before  his  share 
became  "  payable.''     One  of  the  children  pre- 
deceased an  annuitant.      Held,  neverthelees, 
that  the  bequeRt  was  i^ested,  and  that  the  gift 
over  did  not  take  effect.  Buttenoorth  v.  Harvey, 
9  Beav.  130. 

See  "or"  construed  "and." 


BUSINESS   OF   THE  COURTS. 


CHANCERY  SITTINGS. 

AT   TJKCOXiN^S   INN. 

Hoflr  <!rtaiirtnor. 

Sitthifft  after  Michaelmas  Term ,  1 847. 

Wednesday      D«c.  1  5  "^^'^  ^"  Sea]--App«il    Mo- 
^  I     tions  and  Appeals. 

2     Appeals. 

«  U  Petition-day)    Unopposed 

4 

6  >    Appeals, 


TLursdav 
Fridav   . 


S&tarday     . 

Mund«v 
Tuesday     . 

Wednesday 

TbuTsday  . 


Petitions  and  Appeals. 


Q  S  The  2nd  SmI— Appeal  Mo 
(      tions  and  Appeals. 

9    Appeals. 
^Q  (   (Petition-day)   unopposed 
(      Petitions  and  Appeals. 


Satnrdar    . 
Monday 
Tuesday     . 

Wednesday 

Thursday  . 

Friday  •     . 

Saturday     . 
I  Monday 
i  Tuesday 
I 
I  Wednesday 


Thursday 


iS}  Appeals. 
14) 

j^  $  The  5rd  Seal— Appeal   Mo 

(      tions  and  Appeals. 
16    Appeals. 

j^/ (Petition-day,)    unopposed 
Petitions,  and  Appeals. 


18 
20 
21 


Appeals. 


^g  C  The  4th  Seal — Appeal  Mo- 
(      tions  and  Appeals. 
C  (General  Petition -day.)  Lu- 
2.3  J      natic  Causes  and  iJank- 
C      rupt  Petitions. 
N.  B* — Such  days  as  his  Lordship  is  occupied  in 
the  House  of  Lords  excepted. 
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Chancery  Sittings. 


»sunn  0f  t^$  VMi. 


Wednesday . 

AT 

Thursday  . 
Friday 


Satiirday 


Monday     . 
Taesda'y     . 

Wednesday 

AT 

lliursday  . 

Friday  .  . 

Saturday  . 
Monday 

Tuesday  . 

Wednesday 

AT 

Thursday    . 
Friday  .    . 


AT  THE    ROLLS. 

Dee.  1    Motions. 

TBB  JUnXCIAL  COIUIITTBB. 

.    .    3 

AT  THB   BOLLS. 

J  Pleas,  Demurrers,  Causes, 
Further    Directions    and 
(^     Exceptions. 

TBB   JUDICIAL   COMMITTEE. 
.      .      6 

.     .     7 

AT  THB   ROLLS. 

.    .    8    Motions. 

THB  JUDICIAL  COMMITTEE. 

.  .  9 
.  .  10 
.      .    11 

.  .  13 
.     .  14 

AT  THE   BOLLS. 

.    .Id    Motions. 

TBB  JUDICIAL  COMMITTEE. 
.      .   16      ^ 
.      .   17 


Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday    , 


AT   TM] 

.  18  )  ] 
.  «0V 


AT  THB   BOLLS. 

Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 
23     Motions. 

S  Petitions    in  the    General 
Paper. 

Consent  Causes,  Consent  Petitions  and  Short 
Causes,  on  Saturday,  the  4th  and  Saturday  the  18th 
Decemher,  at  the  sitting  of  the  court. 


,  23 


'^irt-CtRiudlor  of  Snglanll. 
Wednesday     Dec.  1    The  1st  Seal— Motions. 

(Pleas,  Demurrers,  Kxcep- 
Thursday   .    .    .    2  ^     tions,   Causes,  and  Fur. 
(      Dirs. 

{(Petition  -  day,)  Petitions, 
(unopposed  first,)  Short 
Causes,  and  Causes. 
Saturday  .  .  .  4  f  Pleas,  Demurrers,  Excep- 
Mondav  .  .  .  6-{  tions.  Causes,  and  Fur- 
Tuesday  .  .  .  7  (  ther  Directions. 
Wednesday    .    .    8    The  2nd  Seal— Motions. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

(  (Petition  -  day,)  Petitions, 
.  10  \      (unopposed'  first,)  Short 

(      Causes,  and  Causes. 
,  11  )  Pleas,    Demurrers,  Excep- 
,  is'       tions,  Causes,  and   Fur- 
,  14  }       ther  Directions. 
.  15    ITie  Sid  Seal— Motions. 

( Pleas,    Demurrers,   Excep- 
.  16  I     tions,  Causes,  and  Fur- 

(     ther  Directions. 

j  (Petition  -  day)    Petitions, 
.  J7<      (unopposed  first,)  Short 

I     Causes  and  Causes. 


Friday  :     . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday  , 
Friday  .     . 


Saturday    • 
Monday 
Tuesday     . 
Wednesday 

Thursday   . 


,  18  )  Pleas,    Demurrers,  Enep- 
.  fO>     tions.  Causes,  and  For- 
.  21 )      ther  Directions. 
,  22     The  4th  SeaWMotioos. 
as  i  (General  Petition-day)  Short 
5     Causes,  and  Petitions. 


'^ict«€taticeIIor  Knigit  Vmci. 


Wednesday 
Thursday   . 

Friday  .     . 

Sfttufdsy    • 
Monday j    • 

Tuesday     . 

Wednesday 

Thursday   . 

Friday  •     • 

Saturday    • 
Monday     . 

Tuesday     . 

Wednesday 

Thursday  . 

Friday  .    . 

Saturday     • 
Monday 

Tuesday     . 

Wednesday 

Thursday   , 


ri       .  I  The  1st  Seal— Motions  and 
^^^'  ^l      Causes 

(Pleas,    Demurrers,  £zoep< 

•  2  <     tions,   Causes,  and  F1l^ 

(      ther  Directions. 
^S  (Petition-day) Petitioni sod 

•  ^{      Ditto. 

.    4    Short  Causes  and  Causes. 
.    6     Bankrupt  Petitions. 

'(Pleat,    Demurrers,  Bxcep- 
.    7-{     tions.  Causes,   and  Fm- 

(     ther  Directiooa. 
.    8    The  2nd  Seal— Motions. 

f  Pleas,    Demurrers,  Exwp- 
.     9  <      tions.  Causes,   and  For- 

(     ther  Directions. 
1 A  \  (Petition-day)  Petitions  and 

•  ^"  j     Causes. 

.  11     Short  Causes  and  Causes. 
.  13    Bankrupt  Petitions. 

(Pleas,  Demurrers,  Excep- 
.  14  <      tions,  Causes,  and  Funb«f 

(     Directions. 
.  15    The  3rd  Seal— Motions. 

(Pleas,   Demurrers,  Excep- 
.  16  ]      tions.  Causes,  and  Fur- 

(      ther  Directions. 

J  (Petition-day  )  Petitioniand 

\     Ditto. 
18    Short  Causes,  and  Causes. 
20    Bankrupt  Petitions. 

i  Pleas,  Demurrers,  Excep- 
tions. Causes,  and  Fui- 
ther  Directions. 
22  The  4th  Seal— Motions. 
(Petition  -  day,)  PetiUosa, 
Short  Causes  and  Bank- 
rupt Petitions. 


17 


23  j 


Vicf-Clanwllor  JB^igtaw. 


Wednesday    Dec.  1 


Thursday 
Friday 

Saturday 


Monday      .     , 
Tuesday     . 

.    6 
.    .    7 

Wednesday    . 

.    8 

Tliursday   .    - 
Friday  .    .     . 

.    9 
.  10 

The  1st  Seal— Motions  and 

Causes. 
Pleas,    Demurrers,   Excep- 
tions, Causes,    and  Fur 
ther  Directions. 
Short    Causes,     Petitions, 
(unopposed     first,)    and 
Causes. 
Pleas,   Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
S  The  2nd  Seal — Motions  and 
i      Causes. 
Pleas,  Demurrers,  Excep- 
tions,   Causes,  sod  For- 
ther  Directions. 


Chancery  Sittings.^  Chancery  Canse  LUts. 
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Saturday 

Monday 
Tuesday     • 

Wednesday 

Thunday    . 
Friday   .     . 

Saturday    . 

Mooday .    . 
Tuesday     . 

Wednesday 
Tboriday  . 


(  Sbort    Causes,    Petitions, 
.  11  <      (oooppoaed   firrt,)     and 
(      Caaaes. 

^  j^  (  Pleas,  Demurrers,  Ezeep- 
'  j^  <     lions,  Csuses,  and   Pur- 
(     tber  Directions. 

.  15  \  ^^  ^'^  Seal— Motions  and 
}      Causes. 

.  16  f^****'   Demurrers,  Ezcep. 
jy-J      tious.  Causes,  and  Fur- 
l     ther  Directions. 

S  Short     Causes,    Petitions, 
(unopposed    first,)    and 
Causes. 
^  (  Pleas,   Demurrers,  Excep- 

*  21  1      tiona,   Causes,  and  Fur- 

*  f      tber  Directions, 

4«  5  The  4tfa  Seal— Motions  and 
'  '*  I     Causes. 

(Petition  -  day)  Petitions, 
.  23  I     (unopposed  first.)    Sbort 
Causes  and  Causes. 


CHANCERY  CAUSE  LISTS. 

AfUr  mUhaelmai  Term,  1847. 
MT  Lincoln's  inn. 


aord  (ZTianreHor. 


••»■{ 


S.O,G.  Sbarp 
5.  0.  Lancashire 

Hodgkinson 
Ditto 

AUfrey 

(Wilson 
5.  0.  \  Ditto 

( Ditto 

r  Nigrhtinf^ale 
\  Wiiittington 

i  Williams 

(Soden 
S  Westby 
(  Ditto 
Ditto 

\  Ditto 

Cridland 

Fraaer 
r  Cunningbam 
'  Ditto 
I  Ditto 
^  Lawrence 

Maxwell 
,  Ditto 

Boyd 

Watts 


Taylor,      appeal. 

LaqcBsbire,    do. 

Hodg'kinaoo  )  , 

JackSon        rPP**'- 

Allfrey,  3  causes  appeaL 

Wilson  ) 

Ditto    i  &ppeaL 

Foster  ) 

Goulbam      1  ,        ^  ,  , 

Nigbtingale/^^-P*-**^- 

Edwards      i  , 

J  appeal. 


I 


Ditto 
Westby 
Ditto  ' 
Ditto 
Taylor      2 
Ditto         < 
Lord  Maw  bey 
.'ones 
Murray 


do. 

Jo. 

do. 

do. 
do. 


Hay 

Murray 

Ditto 

Kibbletbwaite  appeal. 

Ditto  do. 

Boyd  do. 

Hyde,  cause  by  order 


Vitc:f^hnnctUoi  ot  IsualanD. 

'•'■EAS,    DKMVRRRnS,     CAUSES.     fcZCKPTIONS,      AND 
FURTHER     OIRECTIO.VS. 

Harris  t>.  Brunton,  plea. 

{•^•0  c;.,  Mvers  v.  Macdonnld,  2  causes. 
\Va«iell  V.  Leslie      )  fur.  dirs.  and  exons. 
Bird  v.  Ford  )      cause  hv  order. 

Attorney-Genernl  ».  Grainger,  2  causes,  pt.Ld. 
»"le«  e.  Moore,  3  causes. 
Steward  v.  Forbes. 


Rand  v.  M'Mabon,  fur.  dirs. 

S,  O.  Hiokson  «.  Mainwaring,  S  oauseB 

Carter  v.  Barnard. 

Walsh  V.  Treranion,  $  causes. 

Jarvis  V.  Wardale. 

Sewell  V.  Murray,  otherwise  Clarke,  4  causes. 

Smith  V.  East  India  Company. 

Edge  ».  Duke.  ^ 

Hodge  V.  Oburcbward. 
(  Hitchcock  V.  Jaques,  fur.  dirs. 
I  Ditto  V,  Burt,  cause. 

Cork  V.  Spain. 

{Smith  V. Plammer 
Ditto  V.  Smith. 

Hopkinson  v.  Metaza,  for.  dirs.  and  costs. 
Fanshawe  v.  Walter. 
Clark  9.  Wyburn. 
WiJcocks  V,  Butcher,  exons. 
Swift  V.  Graaebrook,  exons.  and  fur.  dirs. 
Stiles  ».  Guy,  exons.  2  seta,  and  fur.  dira. 
Ubambers  v.  Siggers. 
Mills  e.  Smith. 
Ly.  Foley  «.  Hill 

Lawrence  v.  Vaughan,  fur.  dirs.  and  coau. 
Milford  ».  Reynolds,  ditto. 

Barnard  v.  Cutts. 
Hart  V.  GroTOs. 
Ford  V.  Walker 
Leafr.  Patch. 
Forbes  t».  Herring 
Whitehead  v.  Parker. 
Knott  v»  Prior. 
Knott  V.  Cottee. 
Moyle  V.  Borlase. 
Low  V.  Graves. 
Bromley  v»  Loton. 
Bovrnass  v.  Abbott. 

{Hammett  v.  Turner,  fur.  dirs,  and  costs. 
Ditto  V.  Ditto,  suppL  bill. 
Rowland  v,  Morgan. 
S  Fdwards  V.Joy  nson. 
^  Ditto  V.  Jackson. 
Lewis  V.  Davida. 
Morgan  v.  Davies. 
Quisted  V.  MitchelL 

{Lasbrooke  v.  Smith  I 
Browne  v.  Ditto.  ( 
(  Gilbert  v.  Hodgkiss  i 
I  Ditto  V.  Miller  f 

Short,  M'Adam  v.  Smith. 
Lewis  v.  Smith. 
Robinson  v,  Robinson. 
Seymour  v.  Hamilton. 
Sowerby  v,  Gutteridge. 

i  Payne  v.  Wrench  ) 

Milburu  V.  Woodcock  [  fur.  dirs,  and  costs. 
Ditto  0.  Baker  ) 

Hobbouse  v.  Bland. 
)  Player  v.  WatsonJ  ^      j- 
\  Wifliams  V.  Ditto?  "**'•  **'"•  ""d  co»««. 

Blackman  v.  Light. 

Kackham  v,  Siddall. 

Maddiaon  v.  Chappell,  2  causes. 
^  Chowns  V.  Sharps,  fur.  dirs.  and  costs. 

Jones  V,  Foulkes,  ditto. 

Bennett  v.  WooddalL 

Shart,  Agnew  v.  Fielder. 

Earl  of  Balcarras  v.  Johnson,  exons. 

tSrd  Dec,  Moseley  t>.  Baker. 

Short,  Pargeter  v.  Pargeter,  t  causes. 

ohort,  Amesv.  Burdon 

Bridges  v,  Hinxman. 

Short,  Poole  v.  Bott. 
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Vu 


IMgtt 


CAUSES,  FURTHER  OIRICTIO.VS,  A.VD  ESCEPTIONI. 

S.  0.  Schofield  v.  Calhuac.  * 

^  ^  r  Parker  «.  CooAiabku 
'^•'^•l  Ditto  r.Sturgaa. 

Sbaw  V.  Sykes. 

East.  T.,  Bull  V.  Bonfield. 

Nott  V.  Nott. 

{Glover  r.  East. 
Ditto  t7.  Ditto. 

{Butter  V.  Vernon      I      fur.  dirs  ,  oostB,  and 
Harward  v.  Butter     )  petitioAa. 

Scott  V,  Davis. 
6tk    f  AtkoniBy«Gen.  v.  Qardnar  \ 
Dec.].  Dittos.  Ditto  J 

Rocke  V.  Cooke 

Ley  son  v.  Frees. 

Thomas  v.  Tbomaa. 

Pearaovi  v.  Goultei 

Ditto  c.  Beck. 

Ditto  V.  Hulme. 

Ditto  i;.  Oldham. 

Dobsoo  V.  Hamilton. 

10th  Dee,,  Wbatfbrd  v.  Moera. 

Mocattn  v.  Varicas. 

6th  Dfc,  Williams  v.  Peel,  2  causes. 

6th  Dec,  Burc  v.  Braddon. 

6t/»  Dec,  Fleming  ».  Carlyle. 

6th  Dec,  Knight  «.  Cawtbom 

6th  Dec,  Roire  v.  Hole. 

iSth  Dec,  Du  Val  t>.  Borrodaile. 

6th  Dec,  Bycroft  v.  Hortoo. 

6th  Dec,  Sampson  v.  Hawkins. 

Slh  Dec,  Weald  v.  Dixon. 

tOth  Dec,  Stopford  v.  Keily. 
10th  &  Vincent  v.  Hart         > 
Dec  t  Ditto  V.  Nicholsoo    ( 

16th  Dec,  Wren  w.  Bradley. 

^6th  Dec  ,  Lazarus  v.  Colbeck. 

17th  Dec,  Davies  v.  Thoma. 

Goodman  v.  Goodman,  exons. 

20th  Dec,  Batson  v.  Foot. 

*i4th  Dec,  Emanuel  v.  Emanuel. 
24ifc  {  Clarke  «.  Clarke      ^ 
Dec  \  Ditto  V.  Fiteroy      S 

7th  Jan.,  Wells  v.  BourdillioB, 

SItort,  Hodges  v.  Eyre. 

Parker  r.  Feet,  fur.  dirs.    and  costs. 

Short,  Culledge  v.  Bavin. 

Moxbay  v.  Inderwick,  ezons. 

Goodman  v.  Goodman,  ezons.  5  sets. 

Brookman  v.  Whitehouse. 

Short,  Hughes  v.  Brigstocke. 

Hilhouse  v.  Hilbouse. 

Holmes  v.  Fiaber,  fur.  dirs.  and  costs. 


Vtcc^Cganrellor  CiSltffrciin. 

CAUSES,  FURTUBR  OtRBCTIONS,  AND  EXCBPriOSS. 

IIU.  T.,  Attorney- General  v.  Ward. 

Tojii  S  Moor  V.  Vardon,      ) 

a  day  \  Ditto  v.  Lacblan.       ) 
C  Harvey  v.  Towell,  >      fur.  dirs.  and 
I  Ditto  V.  Gurney,     J  costs. 

Ditto  V.  Towell,  suppl.  bill. 

S.  0..  Parsons  V.  Muntz,  pt.  bd. 

Hil.  T..  Clamenti  v.  Fielding. 

S.  0.,  East  V.  Hoare. 

Att.-General  v.  Johnson. 

{Robertson  v.  Soutbgate   I 
Harmer  v.  Ditto.  ) 

Holland  v.  Mellersb. 
Ling  V.  Harrison. 
Angle  V.  Wrigfft. 


PapeMUek  «.  Imam^  t  caosM. 
Nichols  V.  Maofcaj. 
Rook  V.  Callea. 

1ft  Dec,  Fitch  a.  Weber,  ezons.  pt.  bd. 
lit    { Fitch  r.  Weber  )  ,  ,  , 

Dec,  1  Ditto  t,.  Christian      ]  *^"'^«-  P^'^*^* 
Fisber  v.  Fisber,  2  causes. 
Chinnock  v.  Broom. 

let  Dse.,  Tbaieber  «.  Lambeit,  for.  dirs.  &  cosU. 
Ut  Dbc.,  Rodfperav.  Kowill,  ditto. 

Gaskellv.  HohDM,  ditto. 

Shprt,  Brown  v.  VesooB. 
ISth  Dm:.,  Manser  tu  Back. ' 
Ingersoll  v.  Kendall. 
White  V.  Pearce. 
Edwards  v.  Hodges,  fur.  dira.  and  costs. 

iWestwood  V.  Westwood  I  ^^^ 
Ditto  V.  Galium  ]  ^"'°- 

S  Elliott  V.  Lyne  >  .... 

^  Ditto  „.Symons,     4         "^'^"^ 
Browell  v.  Reed,  ditto. 


I  Friday  .    . 

Saturday     . 

Monday 
Tueaday  • 
Wednesday 
Thursday  '. 
Friday  .     , 

Saturday  . 
Mondny     . 
Tuesday    . 
.  W^ednesday 
Thursday   . 


COMMON  LAW  SITTINGS. 
After  Mickaelnuu  Terni,  1847. 

IN     MIDOLE8FJ[. 

.    .    Nov.  26    Common  Juries. 

(   Customs    and  Commoo 
Juries, 
and     Commoo 


Excise 
Juries 


Common  Juries. 


Special  Juries. 


I 


IN    LONDON. 


I  Friday  , 

Saturday*  . 
Monday 
Tuesday 
Wednesday 
Thursday  . 
Friday  .  . 
Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  ' 


Dec.  10 


(    Adjournment  Dsy,  Com 


i 


men  Juries. 


.  11 
13 
14 
15 
16. 

18 

,  20 

21 

22 
23^ 


'  Common  Juries. 


Special  Juries. 


The  Court  will  Sit  at  10  o'clock. 


Cammon  ^Uni. 

This  Court  will,  on  Monday  the  6th  day  of  Dfr 
oember  next,  and  three  following  days,  hold  Sitting?. 
and  will  proceed  in  disposing  of  the  business  nov 
pending  in  the  Paper  of  New  Triaie,  commendniJ 
with  the  New  Trials  in  Middlesex  and  London,  and 
will  also  proceed  to  give  judgment  in  certain  of  the 
matters  atanding  over  for  the  consideration  of  the 
Court. 

[This  annngement  was  mentioned  last  week,  p- 
79.  See  as  to  the  Queen's  Bench,  p.  104,  and  £v 
chequer,  p.  76,  ante.] 


DIGEST,    AND  JOURNAL    OF   JURISPRUDENCE. 


SATURDAY,  DECEMBER  II,  1847. 


**  Qttod  nmg^  ad  Tto8 

Pertinet,  et  nesdre  malum  est,  agitamus.** 

HORAT. 


TAXES  ON  THE  ADMINISTRATION 
OF  JUSTICE. 

FtCS  IN   COT7RTS  09*   LA<W    AKD    XQUITY« 

The  first  result  of  the  labour  of  the  com- 
mittee of  last  Session,  appointed  by  the 
House  of  Commons  to  inquire  into  the  fees 
taken  in  the  conrts  of  law  and  equity,  has 
JQst  been  pubBshed.    The  report  itself  is 
nothing.     The  fact  that  the  parliament  was 
about  to  break  up  when  the  taking  of  evi- 
dence terminated,  sufficiently  accounts  fori 
its  defectireness.    But  the  materials  for  a ' 
nport  are  there,  and  no  one  can  exaggerate  | 
their  importance.    They  make  out  a  ftdl 
justification  of  the  strong  opinion  we  have ' 
for  years  entertained  against  the  taking  of' 
«ny  fees  from  suitors  for  official  business 
transacted  in  the  courts.*    It  would  be  dif- , 
ifxlt,  indeed,  to  find  any  justification  for  | 
the  exaction   of  official  fees  in  courts  of 
justice.    The  State  claims  the  right  to  de- 
cide all  disputes  between  its  subjects.     For 
the  sake  of  the  public  peace  it  will  not  allow 
^'  to  take  the  goods  of  Z.  to  satisfy  a  debt 
which  Z,  owes  him.     A.  must  come  to  a 
court  of  justice,  and  the  officers  of  the  court 
paust  perform  this  task  ; — ^the  private  man 
is  not  to  be  entrusted  with  the  exercise  of 
an  authority  so  hkely  in  his  hands  to  give 
nse  to  family  feuds  and  local  seditions.  The 
State,  therefore,  claims  this  as  its  own  ex- 
clusive and  incontestible  right.    Nay  more, 
it  punishes  the  subject  who  in  any  way  in- 
fringes on  its  prerogative.      The  subject 
must  become  a  suitor,  if  he  desires  to  en- 
force a  right,  or  to  obtain  compensation  for 


»  Ante,  vol.  26,  p.  117,  et  passim. 
Vol.  XXXV.  No.  1,031. 


a  wrong,  ^^y  should  he  be  taxed  for  doing 
that  which,  for  its  own  purj^oses,  the  State 
compels  him  to  do.  The  claim  of  the  State 
to  institute  courts,  and  to  compel  all  litigants 
to  enter  their  precincts,  is  absolute, — it  is  a 
claim  made  by  the  State  in  the  assertion  ot 
its  corporate  superiority  over  any  one  of 
the  individuals  who  compose  it.  To  deny 
the  authority  of  the  State  Courts  is  sedi- 
tion :  to  resist  their  decrees  rebellion.  The 
State  insists  that  it  shall  be  so. 

We  do  not  mean  to  deny  that  the  State 
has  a  good  reason  for  insisting  on  its  para^* 
mount  authority  in  this  manner.  Without 
the  existence  of  such  an  authority,  men 
would  be  in  a  constant  state  of  confusion 
and  turbulence.  Government  exists  for  two 
purposes, — to  maintain  regularity  and  safety 
both  of  person  and  property  among  its 
subjects  at  home,  and  to  protect  both  their, 
persons  and  property  abroad.  By  tacit  con- 
vention, every  man  in  a  civilised  State  gives 
up  his  right  to  private  warfare  in  his  own 
country  and  abroad,  because,  in  each  in- 
stance, the  State  to  which  he  belongs  under- 
takes to  do  all  that  justice  requires  for  his 
sake.  Agovemment  thatdid  not  attemptdnly 
to  discharge  this  undertaking  would  foneit  all 
lawful  claim  to  the  obedience  of  its  subjects^ 
and  society,  in  the  country  where  such  a 
case  occurred,  would  be  dissolved,  and  its 
elements  must  be  reconstructed.  By  what 
right  is  it  that  the  State  requires  a  man  to 
pay  it  for  discharging  this  its  first  and  most 
imperative  duty  ?  So  far  as  the  protection 
of  the  subject  when  abroad  is  concerned,  it 
makes  no  such  claim  upon  his  purse,— why 
should  it  do  so  in  the  case  of  his  protection 
at  home  ?  If  his  ship  was  captured  by  a  pirate 
in  some  distant  sea,  the  government  would 
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not  only  not  charge  him  the  pay  and  pen- 
sions ot  officers  and  crew,  and  the  wear  and 
tear  of  a  State  vessel,  which  happened  to  be 
on  that  distant  sea  and  recaptured  his  ship, 
but  would  actually  go  to  the  heavy  expense 
of  sending  out 'such  a  vessel  to'  effect  the  re- 
capture, or  at  least  to  punish  the  pirates  who 
had  robbed  him.  "Why  should  the  State  do 
this  without  charge  to  the  merchant,  and 
yet  charge  with  heavy  expenses  the  same 
merchant  who,  to  get  back  his  property 
from  a  private  wrong-doer  at  home,  asks  the 
assistance  of  a  court  of  justice  ?  \Vhat  con- 
ceivable difference  is  there  in  principle  be- 
tween the  two  cases,  that  in  the  one,  the 
complaint  of  the  individual  should  put  the 
State  to  a  great  expense  without  his  being 
individually  taxed  with  one  farthing  of  it, 
while  in  the  other,  though  the  State  incurs 
no  additional  charge  from  his  individual  act, 
his  complaint  should  be  made  to  entail  on 
him  heavy  official  expenses,  such  as  may 
make  him  pa^se  before  he  determines  to 
seek  for  justice,  and  almost  ruin  him  should 
he  resolve  on  doing  so. 

The  defence  of  the  present  practice  of  de- 
manding official  fees  from  the  individual 
suitor,  cannot,  in  fact,  be  put  upon  the  ground 
of  reason  or  justice.  No  distinction  exists  in 
principle  between  the  two  cases  we  have  de- 
scribed. In  each  the  private  individual  is 
entitled,  as  of  right,  in  virtue  of  his  general 
contributions  to  the  support  of  the  govern- 
ment, and  of  the  obedience  which  he  renders 
to  its  authority,  to  obtain,  free  of  cost,  its 
interposition  for  his  protection.  And  in 
rendering  that  protection,  the  State  gains 
for  itself  dignity  and  power, — it  maintains 
its  own  supremacy,  adds  to  the  property  and 
prosperity  of  the  country,  and  consequently 
to  its  own  wealth  and  power,  and  secures  the 
obedience  of  the  subject  by  appearing  to 
give  him  due  value  for  yielding  it.  The 
system  which  now  exists  is  only  tolerated 
because  it  is  old,  not  because  it  is  either 
reasonable  or  just.  Its  origin  was  corrupt 
and  tyrannical;  its  continuance  is  unwar- 
rantable. In  ancient  times,  when  chieftains 
claimed  the  right  to  administer  justice 
among  their  tenants,  it  was  soon  found  that 
the  establishment  of  officers  added  to  the 
dignity,  strength,  and  safety  of  their  chief, 
and  offices  were  created  to  enable  him  at 
once  to  provide  for  hungry  favourites  and 
to  secure  interested  supporters.  There  is 
good  reason  to  believe  that  fees  of  office  first 
arose  from  gratuities,  given  by  rogues  who 
desired  to  do  wrong  with  impunity,  or  by 
trembling  suppliants,  who,  except  through 
the  favour  of  a  great  m-^n's  minion,  hnd  no 


hope  of  justice.**  These  fees  have  been  mul- 
tiplied in  more  modem  times  as  the  means 
of  providing  for  hangera-on  of  the  great,  and 
many  offices  exist,  the  needfulness  or  the  use- 
fulness of  which  not  the  most  astutely  ingeni- 
ous man  can  pretend  'to  discover.    Indeed, 
in  some  cases,  the  acts  required  to  be  done 
in  a  court  of  justice,  in  order  that  fees  may 
be  levied  in  respect  of  them,  are  in  them- 
selves impediments  in  the  way  of  a  speedy, 
simple,  and  effective  administration  of  the 
law.    We  could  give  nnmerous  proofs  of 
this.     These  acts  afford  no  check  against 
fraud  or  injustice,  and  sometimes  create  so 
much  perplexity,  that  the  interests  of  justice 
suffer,   and  serious  wrong  is  perpetrated. 
Let  us  see  what  an  experienced  practitioner 
thinks  of  them.   Mr.  E.  W.  Field,  an  eminent 
solicitor,  and  a  gentleman  in  no  way  severely 
opposed  to  fees  or  large  official  incomes,^  b 
asked,  (Q.  442,)—"  Did  not  that  system  of 
taking  out  warrants    [from  the  Master's 
office]  originate  with  the  parties  who  used 
to  take  the  fees  ?"     Mr.  Field  answers  :— 
"  The  whole  system,  not  of  warrants  mereljr, 
but  of  the  entire  Chancery  practice,  origi- 
nated upon  a  plan  which  divided  the  fees 
for  the  emolument  of  the  officers  in  such  a 
way  as  would  be  most  likely  to  make  the 
officers  do  the  work.   The  absurd  cumbrovt- 
ness  of  the  practice,  and  its  needless  pro- 
cesses were  attributable  to  the  origin  you 
allude  to,^'      No  one  acquainted  with  the 
practice  will  deny  the  truth  of  this  remark. 
The  scandalous,  because  needless,  expense 
of  bills  of  revivor  and  supplement  when  any 
one  of  numerous  plaintiffs  or   defendants 
happens  to  die,  is  attributable  to  this  cause, 
and  so  are  many  other  things,  both  at  law 
and  in  equity,  which  strike  the  suitor  with 
terror  and  the  practitioner  with  regretful 
shame.     It  will  be  our  task  to  go  through 
a  catalogue  of  these  vexations.     We  are  of 
the  profession,  and  feel  the  deepest  interest 
in  its  honour  and  prosperity.     Both  are  in- 
juriously affected  by  these  fees   of  office. 
When  so  much  is  paid  for  what  is  needless, 
little  remains  for  what  i?  needful.     The 
honest,  arduous,    anxious    labours  of  at- 
torneys, barristers,  and  solicitors,  are,  in 
many  instances,  but  ill  remunerated,  while 
the  official  who  does  nothing  but  what  is 


•»  Lord  Chief  Justice  Hale,  in  his  golden  rules 
for  a  judge,  expressly  speaks  of  this  shameful 
practice  as  existing  in  hia  day,  and  declares  his 
intention  not  to  be  bribed  directly  by  presents 
to  himself  nor  indirectly  by  presents  to  his 
servants. 

«  See  his  pamphlet  on  Compensation  to  the 
holders  of  abolished  offices.* 
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merely  formal,  who  needs  no  professional  will,  probably,  soon  re-enter  the  house,  and 


education,  who  has  had  no  struggle  for  a 
chance  of  success,  and  who  neither  knows 
the  parties  nor  cares  what  may  be  the  result 
of  tae  suit,  receives  a  large  and  a  certain 
profit.  The  Baconian  axiom,  that  great 
puns  require  to  be  paid  by  ereat  pleasures, 
is  in  this  way  disre^rded,  if  not  reversed  in 
the  law.  The  toiling  practitioner  suiFers 
the  pains ;  the  calm,  undisturbed,  and  un- 
needed  official  enjoys  the  pleasures.  Let 
us  not  be  supposed  to  object  to  officials  as 
such.  They  are  of  us  and  ours.  Where 
they  have  real  duties  to  perform,  and  where 
their  offices  have  been  created  to  advance 
the  interests  of  justice,  no  one  more  re- 
joices to  see  them,  no  one  less  grudges  them 
thdr  honourable  emoluments.  But  their 
emoluments  should  come  from  the  public 
/iinds  and  not  from  the  individual  taxation 
of  the  unfortunate  suitor.  In  some  in- 
stances, we  would  increase  their  numbers 
and  not  be  niggardly  of  their  pay.  And  the 
people  at  lai^  are  of  our  opinion.  Where 
work  is  required  to  be  done,  John  Bull  never 
denies  that  it  ought  to  be  done  well  and  to 
be  liberally  remunerated.  But  he  does 
object  to  offices  created  merely  to  tax  him 
for  the  benefit  of  favoured  sinecurists.  He 
carries  his  sound  commercial  ideas  into  poU- 
tics  and  law,  and  while  properly  estimating 
good  ser^'ices,  is  little  inclined  to  favour  de- 
mands on  his  purse  for  that  which  is  need- 
less and  useless.  It  is  to  be  feared  that  the 
evidence  before  this  committee  shows  that 
demands,  not  merely  needless  and  useless, 
bat  actually  injurious,  are  sometimes  made 
upon  him.  It  is  against  these  that  the 
country  protests ;  it  is  against  these  that 
the  interests  of  the  profession^  as  well  as  of 
the  public,  are  ranged ;  and  the  resolution 
for  their  removal  will  not  be  rendered  the 
less  strong  by  the  fact,  that  they  exist  not 
merely  in  defiance  of  the  general  interest  of 
the  public,  but  to  the  oppression  of  the  indi- 
Tidual  suitor, — ^that  tney  operate  to  make 
the  administration  of  justice  cumbrous,  slow, 
and  expensive,  and,  in  many  instances, 
prevent  the  injured  man  from  drinking  at  its 
fountain,  or  turn  what  ought  to  be  its  pure, 
wholesome,  and  refreshing  stream,  into  a 
current  of  poison  and  death. 

On  the  motion  of  Mr.  Bomilly  a  new  com- 
mittee has  been  appointed.  From  the  com- 
position of  the  committee  it  would  appear 
that  Mr.  Romillv  intends  to  confine  its 
labours  to  official  fees  in  courts  of  equity. 
It  is  as  well  that  he  should  do  so.  Mr. 
Watson,  who  with  so  much  ability  and  dis- 
cretion conducted  the  inquiry  last  session. 


— ^  ^ ^, —  -- —  —      , 

can  then  devote  himself  to  the  official  fees 
demandable  at  common  law.  It  is  of  ad- 
vantage that  the  inquiry  into  each  branch  of 
the  question  should  be  conducted  by  a  gen- 
tleman peculiarly  acquainted  with  that 
branch.  There  is  less  liability  to  mistake, 
smaller  danger  of  nnsatisfactory  yet  puzzling 
answers,  and  greater  chances  in  favour  of 
the  completeness  and  exactness  of  the  in- 
quiry and  of  a  happy  result  to  be  antici- 
pated from  it.  The  period  for  mak- 
ing a  court  of  justice  a  source  of  profit 
to  the  governing  power  has  gone  by.  The 
administration  of  justice  must  be  purified 
from  the  blot  which  that  system  has 
marked  upon  it,  and  every  trace  of  that 
ancient  practice  which  originated  in  the 
corruption  of  the  judges,  and  extended  from 
them  to  the  officers  of  their  courts,  must 
be  removed.  The  officers,  Uke  the  judges, 
perform  a  duty  for  the  pubhc,  and  must  be 
paid  bj  the  pubUc.  All  the  property  in  the 
empire  receives  an  increased  value  from  the 
security  which  the  protection  of  the  law 
affords  to  it,  and  the  individual  who  has  to 
exemplify  the  value  of  that  protection  by 
becoming  a  suitor  in  the  courts  is  rather  to . 
be  pitied  than  taxed  for  his  misfortune. 
The  rest  of  the  community  receives  the 
benefit  of  his  trouble  and  anxiety.  The  de- 
cision in  the  case  of  A.  v.  Z.  saves  the 
other  letters  of  the  alphabet  from  incurring 
the  risk  and  annovance  of  a  lawsuit  for  a 
similar  cause,  and  the  public  reap  a  solid  ad- 
vantage from  the  sufferings  of  tne  Htigants. . 
It  is  too  much  to  impose  on  them  a  double 
taxation  as  subjects  and  as  litigants,  when 
their  neighbours  who  gain  the  benefit  of 
their  litigation  are  taxed  in  only  one  of 
those  characters. 


IMPRISONMENT    OF    SMALL 
DEBTORS. 

The  committee  of  the  Society  for  effect- 
ing an  Amendment  of  the  Laws  relative 
to  Bankruptcy  and  Insolvency,  point  in 
their  report  with  evident  satisfaction,  and 
as  a  great  achievement,  to  the  provision 
which  they  caused  to  be  inserted  in  the 
Small  Debts  Act,  (8  &  9  Vict.  c.  127,)  and 
which  provision  was  afterwards  embodied 
in  the  (Saunty  Courts  Act,  (9  &  10  Vict.  c. 
95,)  authorising  the  imprisonment  of  small 
debtors  for  a  period  not  exceeding  forty 
days.  The  committee  in  their  report  (ante, 
p.  81,)  describe  this  provision  as  giving 
"  the  power  to  imprison  for  debts  under  201., 
which  had  been  contracted  in  fraud,  wilful 
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extravagance,  or  improvidence;  such  im- 
prisonment not  operating  as  a  release  of  the 
debt."  The  principle  embodied  in  the  pro- 
vision, in  its  present  results  and  future  con- 
sequences, is  thus  enthusiastically  ex- 
tolled :— 

''Your  committee  can  hardly  exaggerate  the 
value  of  the  principle  thus  admitted  and  le- 
galized. They  consider  it  the  turning  point  in 
the  progress  of  legislation :  men  are  to  be 
punished,  not  because  they  are  in  debt,  or  be- 
cause  they  cannot  pay,  but  because  they  have 
been  guilty  of  acts  wilful  and  mischievous,  by 
which  the  security  of  commercial  property  is 


Imprisonment  of  Small  Debtors. 


its  extension  in  the  enactment  alluded  to, 
and  if  that  provision  was  merely  as  de- 
scribed by  the  committee,  it  would  be 
much  less  objectionable  than  its  present 
operation  proves  it  to  be.  The  terms  of  the 
enactment,  as  contained  in  the  1st  secdon 
of  the  Small  Debts  Act,  are  as  follow  :— 

''  And  it  shell  be  lawful  for  such  commis. 
sioner  or  eourt  to  make  an  order  on  the  said 
debtor  for  the  payment  of  his  debt  by  instal- 
ments or  otherwise :  and  in  case  such  debtor 
shall  not  attend  as  reouired  by  the  eaid  Bum- 
mons,  and  shall  not  allege  a  sufficient  excuse 

^         ,     .      ,        for  not  attending,  or  shall,  if  attending,  refuse 

endangered,  lost,  or  annihilated,  and  society  at  to  disclose  his  property,  or  his  transactions 
large  harassed  and  baffled  in  the  neeUfol  respecting  the  same,  or  respecting  the  coa- 
transactions  of  commerce.  This  great  priu-  tractiog  of  the  debt,  or  shall  not  make  answer 
ciple  thus  established,  and  further  acknow- !  thereof  to  the  satisfaction  of  the  commissioner 
ledged  by  the  County  Courts  Act,  it  is  the  or  court,  or  shall  appear  to  such  conmiissioner 
object  of  your  committee  to  extend  (by  regula-  or  court  to  have  been  guilty  of  fraud  in  con- 
tions  of  wholesome  stringency)  to  the  whole  ]  tracting  the  debt,  or  of  having  wilfully  con- 
Law  of  Debtor  and  Creditor,  and  to  apply  j  tracted  it  without  reasonable  prospect  of  being 
with  serupuloas  regard  to  justice  to  all  inaol- 1  able  to  pay  it,  or  of  having  concealed  or  made 
vents  who  may  wilfully  become  so ;  and  it  is  j  away  with  his  property  in  order  to  defeat  his 
their  full  beUef,  that  if  such  provisions  were  ^  creditors,  or  if  he  appears  to  have  the  means 
extended,  a  rapid  and  decided  improvement  in ,  of  paying  the  same  by  instalments  or  other- 
the  habits  and  opinions  of  the  mercantile  class  wise,  and  shall  not  pay  the  same  at  such  time 
would  result,  and  that  those  periods  of  com-  as  the  commissioner  or  court  shall  order,  then 
mercial  ruin,  which  destroy  the  many  innocent  in  any  of  the  said  cases  it  shall  be  lawful  for 
with  the  few  guilty,  would  prove  less  frequent  such  commissioner,  or  other  presiding  officer 

of  such  court,  to  order  such  debtor  to  be  com- 
mitted for  any  time  not  exceeding  forty  days 
to  the  common  gaol,"  &c. 


and  severe,  and  in  the  end  cease  altogether. 

Now,  without  disparaging  the  intentions 
of  the  committee,  or  underrating  their  ex- 
ertions, we  must  be  excused  if  we  decline 
to  concede  to  them  the  glory  they  seem  so 
ready  to  claim  for  themselves,  of  establish- 
ing for  the  first  time  by  legislative  enact- 
ment a  principle  of  undoubted  importance. 
The  principle  to  which  they  refer  in  such 
eloquent  language,  has  been  embodied 
in  several  successive  insolvent  statutes,  and 
has  been  constantly  acted  upon  by  those 
who  administer  that  branch  of  the  law,  long 
before  the  society  represented  by  the  com- 
mittee was  thought  of.*  The  origin  of  the 
principle,  however,  is  less  important  than 


•  The  present  Insolvent  Act,  1  &  2  Vict.  c. 
110,  s.  78,  provides,  that  if  it  shall  appear  to 
the  court  that  any  petitioner  *'  shall  have  con- 
tracted any  of  his  or  her  debts  fraudulently,  or 
by  means  of  a  breach  of  trust,  or  by  means  of 
false  pretences,  or  without  having  had  any 
reasonable  or  probable  expectation  at  the  time 
when  contracted  of  paying  the  same,  or  shall 
have  fraudulently  or  by  means  of  false  pre- 
tences obtained  tne  forbearance  of  any  of  his 
debts  by  any  of  his  creditors,  or  shall  nave  put 
any  of  his  crechtors  to  any  unnecessary  expense 
by  any  vexatious  or  frivolous  defence  or  delay, 
to  any  suit  for  recovering  any  debt  or  sum  of 
money  due  from  such  prisoner,"  &c.,  he  may 
be  remanded  to  prison  for  a  period  not  exceedU 
ing  two  years. 


It  will  immediately  be  perceived,  that  the 
power  of  imprisonment  conferred  by  this 
section  is  not  restricted,  as  the  committee 
appear  to  suppose,  to  debts  "  contracted  in 
fraud,  wilful  extravagance,  or  improvi- 
dence." A  debtor,  not  attending,  and  not 
alleging  a  sufficient  excuse  for  attending 
when  summoned,  or  a  debtor  who  appears 
to  have  the  means  of  paying  his  debt,  and 
shall  not  pay  the  same  at  the  time  ordered, 
is  placed  in  the  same  category  with  the 
fraudulent  or  improvident  debtor.  This 
provision  has  been  in  operation  since  the 
month  of  August,  1845.  Many  hundred 
persons  have  been  imprisoned  under  it,  in 
the  various  gaols  throughout  the  kingdom, 
against  whom  there  was  no  imputation  of 
fraud  or  improvidence.  In  practice  the 
course  of  procedure  was,  to  call  upon  the 
debtor  to  state  how  he  was  prepared  to  pay 
the  debt  ?  If  the  answer  was  satisfactory 
to  the  creditor,  an  order  was  drawn  up  hy 
consent  to  pay  at  the  periods  and  in  the 
proportions  specified.  If  the  answer  was 
not  satisfactory,  the  commissioner,  or  other 
presiding  officer,  inquired  what  amount  the 
debtor  was  earning,  or  what  income  he  had, 
and  made  an  order  with  reference  to  the 
information  thus  acquired,  for  payment  of 
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the  debt  "hj  instalments  or  otherwise." 
In  either  event,  if  the  debtor  wto  unable  or 
unwilling   to  pay  the  instalments  at  the 
periods  specified,  he  was  liable,  at  the  in- 
stance of  the  creditor,  to  be  thrown  into 
prison  for  forty  days.     The  records  of  the 
fcourt  of  Bankruptcy  will  show,  in  how 
many  instances   debtors  have  been  com- 
mitted to  prison  for  non-payment  of  the 
instalments  ordered  by  the  commissioners, 
and  in  how  few  cases  there  has  been  a  com- 
mitment for  fraud  or  improvidence.    The 
committee  are  mistaken,  therefore,  when,  in 
aDuding  to  this  provision,  they  say,  men ' 
are  punished  under  it,  "  not  because  they , 
are  in  debt,  or  because  they  cannot  pay, 
bnt  because  they  have  been  guilty  of  acts 
wilfal  and  mischievous."     Practically,  they 
are  punished  because  they  have  incurred . 
debts  which  they  cannot  pay;    and  the' 
pmnshment    is    rather  of   a    severe   cha-l 
iacter.    It  is  now  notorious,  that  persons  j 
committed  to  prison  under   the  provision  ^ 
above  dted — ^which  is  to  introduce  such  a , 
happy  revolution  in  our  commercial  habits 
-Hire  subjected  to  the  same  prison  disci-' 
pline  and  regimen  as  convicted  felons  :  and  i 
after  imprisonment  for  forty  days  under 
such  circumstances  has  been  endured,  the  | 
debt  is  not  satisfied,  and  the  debtor  maybe 
a  second  or  a  third  time  imprisoned  for  the 
same  period. 

Now  assuming,  and  we  do  so  merely  for 
the  sake  of  putting  the  proposition  which 
follows,  that  the  principle  embodied  in  this 
enactment  is  a  just  principle,  and  that  the 
ponishment  inflicted  on  debtors  who  are 
ordered  to  pay,  and  do  not  pay,  is  not  un- 
duly severe,  why,  we  ask,  is  the  law  appli- 
cable only  to  cases  where  the  debt  does  not 
exceed  201.  ?  If  a  creditor  who  has  ob- 
tained a  judgment  for  less  than  20/.  is  en- 
titled to  punish  his  debtor  under  any  cir- 
cnmstanoes,  why  not  the  creditor  who 
obtains  a  judgment  for  2,000?.,  or  200?.,  or 
2U.  ?  Is  the  selfish  spendthrift,  who  en- 
joys a  course  of  reckless  extravagance  at 
the  expense  of  others,  or  the  man  of  busi- 
ness, who  keeps  up  a  fine  establishment, 
and  deliberately  spends  year  after  year  twice 
as  much  as  his  capital  and  hi»  profits  will 
•drnit,  to  he  treated  with  more  considera- 
tion and  lenity  than  tiie  man  who  has  judg^ 
ment  signed  against  him  for  a  debt  not  ex- 
ceeding 201. 1  No  man  possessed  of  pro- 
perty which  can  be  turned  into  money,  or 
fiiends  to  whose  generosity  he  can  success- 
My  appeal,  wiU  subject  himself  to  incarce- 
ration on  the  felon's  side  of  a  prison  when 
this  fearful  ordeal  is  to  be  avoided  by  pay- 


ment of  20?.  The  provision,  therefore, 
presses  exclusively  on  the  needy  man  with- 
out property  or  iriends.  It  is  peculiarly 
and  empha^cally  a  law  for  the  poor  and 
not  for  the  rich,  and  being  a  harsh  and 
severe  law,  it  is  an  outrage  upon  the  spirit 
of  the  British  constitution. 

'We  must  not  be  understood  as  cliargine 
the  society  of  merchants,  bankers,  and 
traders,  with  being  parties  to  the  severe 
prison  discipline  to  which  offenders  under 
the  Small  Debts  Acts  are  subjected;  nor 
can  it  fiiirly  be  imputed  to  them,  that  the 
provision  upon  which  we  have  conunented 
is  limited  in  its  operation  to*  judgments  for 
debts  not  exceeding  20/.  We  take  it  for 
granted,  those  who  represent  this  society 
would  have  been  bold  enough  to  carry  ont 
their  own  principles,  and  if  they  had  been 
permitted,  would  have  framed  the  enact- 
ment so  as  to  render  it  applicable  to  judg- 
ment debts  of  any  amount.  We  would 
fain  hope  that  they  protested  against  trying 
the  experiment  in  respect  of  the  small 
debtor,  and  lament  to  find  them  congratu- 
lating themselves  upon  the  establishment  of 
a  principle,  under  the  practical  operation  of 
which  the  poor  man  winces,  whilst  the  gen- 
tleman, or  the  large  trader,  who  becomes 
insolvent,  is  suffered  to  escape  untouched. 
It  is  putting  even  a  just  principle  in  jeopardy 
to  embody  it  in  a  severe  law,  and  direct  its 
operation  exclusively  against  those  who  are 
helpless  and  destitute  of  resources.  We 
look  for  more  enlarged  views  from  those 
who  undertake  to  improve  and  guide  the 
legislature. 

COURT  OF  APPEAL  IN  CRIMINAL. 
CASES. 

We  are  sorry  to  find  Sir  George  Grey 
declining  to  pledge  himself  to  introduce  a 
measure  for  the  establishment  of  a  court  of 
oriminaL  appeal.  The  Right  Hon.  Seore- 
tary  admits  there  are  cases  in  which  a  comt 
of  appeal  might  exercise  a  useful  jurisdiof* 
tioo,  and  dedarea  that  it  would  be  a  greal> 
relief  to  those  who  preside  at  the  Horni^ 
Ofiice  to  get  rid  of  the  reapooaibUity  whick 
now  devolves  upon  them  by  reason:  of  the 
neceseity  of  investigating  crimiittl  oasM 
after  convietion ;  bnt  theo>  he  says^  thmn 
are  difficultiea  atten^ng  the  coiaatructio» 
of  a  court  of  criminal  appeal  whidt  are  xm^> 
denated  by  those  who  have  not  oonaidered 
the  subjeot^  and  he  givea  a  triumphant  ex« 
planation  of  certain  individual  cases,  in 
which  persons  have  been  oonviated  and 
sentenced  and  afterwavda  paidoned>  tbeir 
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innocence  having  been  satisfactorilj  esta- 
blished. 

It  is  putting  the  question  on  a  weak 
and  a  narrow  ground,  to  say,  that  the 
cases  brought  under  the  consideration  of 
the  Home  Office  are  as  speedily  or  more 
speedily  disposed  of  than  they  could  be  by 
a  court  of  appeal.  The  cases  never  brought 
under  the  consideration  of  the  Home  Office 
are  those  in  which,  it  is  to  be  feared,  in- 
justice is  so  often  done,  and  of  the  nume- 
rous applications  made  to  the  Home  Office, 
how  many  are  sufficiently  investigated? 
The  necessity  for  an  application  to  the 
Home  Secretary  is  a  condemnation  of  the 
present  system.  No  application  is  ordi- 
narily made  to  such  a  quarter  in  civil 
causes,  because  the  established  tribunals  of 
the  country  afford  a  sufficient  assurance 
that  justice  will  be  done.  If  an  appeal 
existed  under  proper  restrictions  in  criminal 
cases,  the  result  would  be  similar.  The 
importunate  applications  now  made  to  per- 
sons with  real  or  supposed  influence  would 
be  at  an  end,  and  it  could  no  longer  be  con- 
ceived that  justice  was  granted  or  withheld 
as  matter  of  favour.  Jurors,  too,  would  no 
longer  shrink  from  obeying  the  dictates  of 
their  own  consciences,  under  the  apprehen- 
sion that  a  conviction,  if  founded  in  error, 
could  never  be  corrected ;  and  even  judges 
would  evince  more  firmness  and  resolution. 
That  the  question  is  not  without  difficulty 
we  readily  concede,  but  the  difficulties 
could  not  be  deemed  insuperable  by  a 
minister  of  Sir  George  Greg's  ability  and 
experience,  who  was  really  impressed  with 
the  expediency  of  establishing  such  an  ap- 
pellate jurisdiction,  and  disposed  to  direct 
his  attention  to  the  subject. 

THE   LEGAL   YEAR-BOOK,    ALMA- 
NACK, AND  DIARY  FOR  1848.* 


Having  some  personal  interest  in  this 
work,  we  must  content  ourselves  by  setting 
forth  its  contents,  and  statine  that  it  is  en- 
larged to  double  the  size  of  the  last  year's 
volume,  and  we  trust  its  subscribers  will  find 
it  doubly  improved. 

The  1  St  Part  contains  a  Law  Calendar  and 
Time  Tahle^  including  Regulations  of  the 
Terms  and  Vacations ;  Return  Days  of  Pro- 
cess ;  Orders  in  Chancery  regulating  Holi- 
days ;  Statutes  and  Rules  regulating  Com- 
mon Law  Holidays;  Law  Offices,  and 
Times  of  Attendance ;  and  Times  of  Pro- 
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ceeding  in  Chancery,  Common  Law,  and 
Bankruptcy. 

The  2nd  Part  rektes  to  Parliament, 
comprismg  the  Statutes  effecting  Altera- 
tions  in  Uie  Law,  (with  notes,)  10  &  11 
Vict.  The  Statutes  are  arranged  in  the 
order  of  their  general  importance,  and 
classed  according  to  their  respective  sub- 
jects, viz. : — 

L  Law  of  Parliament,  —  1.  House  of 
Commons  Costs  Taxation.  11.  TkeCourit. 
— 1 .  Bankruptcy  and  Insolvency  ;  2.  Chan- 
cery Affidavit  Office  ;  3.  Chancery  Master- 
ship. III.  Poor  Law, — 1.  Administration 
of  the  Poor  Laws ;  2.  Poor  Removal ;  3. 
Poor  Removal  (Scotknd)  ;  4.  Rating  Stock 
in  Trade.  IV.  Law  of  Property,—!.  Tithes; 
2.  Drainage  of  Land ;  3.  Commons  Inclo- 
sure ;  4.  Commons  Inclosure  Amendment 
Act ;  5.  Copyhold  Commission ;  6.  High- 
way Rates;  7.  Turnpikes;  8. Trust  Funds; 
9.  Copyright.  V.  Ecclesiastical. — Jurisdi^ 
tion.  YI.  Criminal  Law. —  1.  Juvenile 
Offenders;  2.  Custody  of  Offenders;  3. 
Threatening  Letters.  VII.  G^neral.-^l 
Marriages;  2.  Passengers.  3.  Carriers. 
4.  Police  of  Towns ;  5.  Joint-Stock  Com- 
panies. It  also  contains  a  List  of  Public, 
Local,  Personal,  and  Private  Acts,  with  a 
General  Index  to  the  Statutes. 

llie  whole  of  the  Standing  Orders  relat- 
ing to  Private  Bills  are  given  verbatim. 
1.  Appointment  of  Committees,  &c.;  2. 
Proceeding  before  Examiners  and  Commit- 
tees ;  3.  Practice  of  the  House. 

Then  follow  the  Ministry;  the  House 
of  Peers  and  Officers ;  the  House  of  Com- 
mons and  Officers ;  with  a  List  of  Lawyers 
in  Parliament. 

The  3rd  Part,  under  the  head  of  "The 
Courts,"  contains  all  the  New  Rules  and 
Orders  of  the  Year ;  Judges  and  Officers  in 
Chancery,  Queen's  Bench,  Common  Pleas, 
Exchequer,  Judicial  Committee  of  the  Privy 
Council,  Admiralty,  Ecclesiastical,  Bank- 
ruptcy, Insolvent  Debtors,  County  Courts, 
Quarter  Sessions,  Colonial  Courts,  Criminal 
Courts,  and  Police.  Magistrates  and  Law 
Officers  of  London ;  Recorders ;  Coronen; 
Clerks  of  the  Peace ;  Magistrates'  Clerks. 

In  the  4th  Part  listo  of  the  following 
Commiseioners  are  nven :  Poor  Law ;  Lu- 
nacy Masters  and  Commisnoners ;  Tithe 
Commissioners ;  Copyhold  Commissioners ; 
Real  Property  Commissioners ;  Woods  and 
Forests;  Metropolitan  Buildings;  Regis- 
trar-General of  Births  and  Deaths;  Per- 
petual Commissioners  for  taking  Acknow- 
ledgments of  Married  Women;  Commis- 
sioners for  taking  Affidavits. 
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Part  5  treats  of  the  Bar,  and  contains 
the  latest  Regidations  of  the  Inns  of  Court 
for  the 'Admission  of  Students  and  Calling 
to  the  Bar;  Queen's  Counsel  and  Serjeants 
in  order  of  IVecedence ;  Barristers  called 
1846-7. 

The  6th  Part  relates  to  Attameyt  and 
Solicitors: — comprising  Annual  Registra- 
tion ;  Examination  Rules  and  Practical  Di- 
rections; Examiners;  Goyemment  Solici- 
tors ;  Town  Clerks ;  Parliamentary  Agents ; 
Incorporated  Law  Society ;  Proymcial  Law 
Societies ;  Metropolitan  and  Proyindal  Law 
Association  ;  Law  Association  for  the  Bene- 
fit of  Widows,  &c. ;  United  Law  Clerks' 
Socistj,  and  a  Plan  of  Solicitor's  Ac- 
counts. 

Part  7.  Genera^  including  Law  and 
Commercial  Stamps;  Regdations  for  Al- 
lowance of  Spoiled  Stamps ;  Assessed  Taxes ; 
Distribution  of  Intestates'  Estates  ;  Expec- 
tation of  Life ;  Rates  of  Insurance  :  Post 
Office  Regulations ;  Railway  Information ; 
Tables  of  Interest,  &c. :  Transfers  and 
Dividends;  ^Bankers;  Re^  Table;  An- 
nual Summaxy  of  Legal  Business ;  Legal 
Obituary. 

8thly.  A  Diary  for  1848,  with  Notes  of 
Business  to  be  transacted,  and  Times  of 
Proceeding,  under  numerous  Statutes,  Legal 
and  General,  &c. 

The  work,  4is  its  title  indicates,  is  intended 
to  comprise  aJl  the  Statutes,  Rules,  and  Or- 
ders, in  any  way  interesting  to  the  profession, 
year  by  year,  with  various  Lists  and  Tables, 
and  a  large  mass  of  Professional  iniformation 
constantly  required  for  reference  by  men  of 
business.  It  is  submitted  with  some  confi- 
dence that  it  will  be  found  a  useful  hand- 
book to  aU  classes  of  practitioners. 


TOffered  to  fall  mto  disuse.  Several  names 
have  been  mentioned  which  we  deem  it  prema- 
ture to  repeat. 


NEW  REGULATION  OF  THE  INNS  OF 
COURT. 

LINCOLN'S   INN. 

Sth  Nov,,  1847. 

RxsoLVED,  That  students  of  this  Inn,  hav- 
mg  attained  the  age  of  23  years,  may  be  called 
to  the  bar  after  the  expiration  of  Aye  years 
from  admission,  12  Terms  having  been  kept, 
exercises  performed,  and  certificate  produced  of 
attendance  on  two  courses  of  lectures.  Masters 
of  Arts,  Bachelors  of  Law  of  the  Universities 
of  Oxford,  Cambridge  or  Dublin,  and  students 
qf  this  Inn,  not  being  graduates,  but  who  on 
their  application  are  examined  in  law  and  pass 
a  student  examination,  having  complied  with 
the  requisitions  m  respect  to  terms,  exercises. 
Mid  certificate,  may  be  called  after  the  expira- 
tion of  three  years. 

Resolved,  That  the  present  rule  do  come 
mto  operation  on  the  last  day  of  this  Term,  and 
that  the  students  admitted  before  that  day  have 
the  option  of  being  called  to  the  bar  according 
to  the  regulation  now  in  force. 

Resolved,  That  this  order  be  communicated 
to  the  other  Inns  of  Court. 

INNKR  TBMPLE. 

Hilary  Term,  1847. 
Unanimously  resolved.  That  no  one  shall  be 
elected  to  the  Bench  of  the  Inner  Temple,  unless 
he  obtain  the  votes  of  the  majority  of  the  ex- 
isting benchers,  and  that  four  black  balls  shall 
be  sufficient  to  exclude. 

These  Rules  are  extracted  from  Mr.  Pearc^s 
History  of  the  Inns  of  Court  and  Chancery-^H 
very  learned  and  interesting  work,  just  pub- 
lished, and  which  we  hope  soon  to  notice  ^y. 


VACANT  MASTERSHIP  IN  CHANCERY. 

Samuel  Duckworth,  Esq.,  one  of  the 
Masters  of  the  Court  in  Chancenr,  died  at  Paris 
on  the  3rd  Dec.  He  was  callea  to  the  Bar  by 
the  Honourable  Society  of  Lincoln's  Inn,  in  the 
ym  1813,  and  practised  in  the  courts  of  equity. 
Be  was  one  of  the  Real  Property  Commission- 
en,  and  was  elected  a  member  of  parliament  for 
Leicester  in  1835.  In  March,  1839,  he  was 
chosen  to  fin  the  vacant  Mastership  in  Chan- 
cery on  the  resignation  of  Mr.  Cross. 

He  was  a  good  lawver,  an  amiable  man,  and 
mnch  esteemed  by  all  branches  of  the  profes- 
sioQ.  It  in  too  early  ^et  to  speak  of  his  succes- 
Bor.  One  Mastership  on  the  death  of  Mr. 
Lynch  was  abolished,  and  by  some  it  is  sup- 
posed that  this  further  vacancy  will  not  be  filled 
ap.  There  was  a  similar  surmise  regarding 
tile  late  Tazinff  Mastership ;  but  it  is  very  un 
likely  that  such  desirable  appointments  wiU  be 


SPECIMEN    OF  CONTRADICTORY 
EVIDENCE. 


Although  we  cannot  undertake  to  report 
all  the  singular  cases  which  occmr  in  the  New 
County  Courts,  we  shall  put  on  record  such  of 
of  them  as  appear  to  deserve  it.  Amongst 
these  may  be  noticed  the  following  curious 
discrepancy  in  the  evidence  of  one  of  the  de- 
fendants in  a  suit  in  the  Westminster  County 
Court,  before  Mr.  Moylan,  the  learned  judge  of 
that  tribunal. 

Benny  v.  Flanagan, 
This  was  an  action  brought  by  a  poor  wo- 
man, named  Denny,  whose  case  has  been  re- 
peatedly before  the  public,  to  recover  the  sum 
of  10*.  from  H.  M.  Flanagan,  which  she  had 
paid  to  him  for  the  purpose  of  feeing  counsel 

to  defend  her  son  at  the  Middlesex  Sessions. 

Mr.  Flanagan,  on  the  case  being  called  on, 
handed  up  to  the  learned  judge  a  letter,  pur- 
porting to  be  from  Mr.  Horry,  the  barrister. 
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It  was  addz^ssed  to  the  chief  derk«f  the  eiNirt^ 
and  was  as  follows : 

"  Denny  v.  FUmagan.^De&T  Sir,— An  inti- 
matioa  has  been  made  that  mjr  attendance  as  a 
witness  is  desiral  in  this  ease.  I  would  wi&» 
ingly  attend,  but  am  eo  situated  to-day  at  this 
court,  that  I  know  not  how  to  get  from  it. 
The  defendant  has  therefore  desired  me  to 
mention  this,  with  a  view,  if  convenient,  of 
postponing  the  case. — Yours,  &c. 

*  S.  C.  Horry,  C.  C.  Court.** 

•*Wb(?.  27,  1847." 

JuSge :  Kow,  Mr.  Flanagan,  when  did  you 
see  Mr.  Horry? 

Flanaaan:  This  morning,  your  honour,  at 
his  residence.  No.  30,  Charlotte  Street,  Pen- 
ton  ville. 

Judffe :  Did  you  see  Mr.  Horry  write  this  ? 

FUmagan .-  I  did. 

Judge :  Where  did  he  write  it  ? 

Flanagan  •  At  his  house  in  Charlotte  Street ; 
and  when  he.  gave  me  the  letter  he  told  me  to 
give  his  compliments  to  your  honour,  and  that 
he  would  attend  any  other  day. 

Judge :  Now,  Mr.  Flanagan,  you  say  that  he 
wrote  tins  letter  in  Charlotte  Street ;  and  do 
you  know  that  he  dates  it  not  from  Charlotte 
Street  at  all,  hut  from  quite  a  different  place  ? 

Flanagan:  He  did  not  write  the  letter  in 
Charlotte  Street  at  all,  your  honour. 

Judge :  But  have  you  not  already  sworn  that 
he  did  > 

Flanagan :  It  is  a  mistake,  your  honour.  I 
walked  from  Mr.  Horry's  house  with  him  this 
nomkig  to  Clet4cenwell  <sreen,  and  going 
atong,  Mr.  Hony  went  into  a  cigar-shop  in 
Amwell  Street,  and  wrote  the  letter  upon  the 
ccHDiter. 

Judge :  You  have  already  told  one  untruth, 
and  I  think  this  is  another.  I  shall  take  care 
to  send  this  letter  to  Mr.  Horry,  together  with 
the  notes  of  your  evidence.  The  letter  is  not 
daited  from  the  cigar-shop,  but  from  the  Cen- 
tral Criminal  Court.— Dat/y  News,  29th  ifov. 
1847. 


SfiLECnONS  FROM  CORRESPON- 
DENCE. 

solicitor's  liability. 
A  solicitor  has  in  his  hands  a  sam  of  money 
of  a  client  to  lend  oat  at  interest.  He  advanced 
it  on  security  of  chattels,  and  the  assignment  of 
the  property  contains  a  covenant  to  pay  interest 
at  7».  lOs.  per  cent.  Is  the  solicitor  hable  to  the 
client  by  reason  of  such  remainder  of  interest 
beyond  the  legal  rate,  the  money  being  entirely 
lost?  M. 

INSURANCV.— FORFRITURS. 

A.  is  lessee  of  a  house,  with  a  covenant  to 
insure  and  the  usual  proviso  for  re-entry  on  non- 
performance of  covenants.  A^s  annual  insur- 
ance expires  at  Christmas,  but  the  premium  is 
not  paid  until  the  expiration  of  14  days  there- 
after, 15  days  being  allowed  by  the  office  for 
pajrment  thereof.    Considerable  doubt  exists. 


wfatfUier  theofiice  is  liable  ^effond  ike  ffear:  ihe 
extentionof  15  days  farming  in  geosralaopart 
of  the  policy,  and  i)eiog  inserted  <»ly  in  the 
proposals,  cannot  be  legally  connected  with  an 
instrument  under  seal.  In  such  case  has  a  for- 
feiture been  committed  for  not  insuring  ? 

S.  B.  H. 

WttIT   OP  TRIAIiS   TO  OOCKTY  COURTS. 

To  ^e  Editor  of  ike  LegUl  Oheerwr, 
Sir, — The  following  query  involves  a  qnw- 
tioB  of  some  consideration  to  the  legal  profes- 
sion, ioasnrach  as  the  adoption  of  &e  writ  of 
trial  in  actions  of  detinue,  when  the  ammsnt 
sought  to  be  recovered  is  under  20/.,  and  tbere 
is  a  probability  of  recovering  5/.,  so  as  to  pre- 
vent the  operation  of  sec.  129  of  the  new  set, 
will  probahly  be  freouentl]^  resorted  to. 

"  In  case  a  writ  ol  trial  is  directed  to  a  judge 
of  the  New  Comity  Courts,  will  the  eviaence 
of  tibe  parties  to  the  action  be  admissible  under 
sec.  83  of  the  County  Court  Acts?" 

T.  G. 
Uttoxeier,  Nov.  26, 1847- 


VISITS  TO  THE  OLD  LAWYERS, 

LORD   ALVANLEY. 

Mr.  Arden  (afterwards  Lord  Alvanley, 
M.R.  &  CJ.C.P.,]  had  near  connections  at 
Pepper  Hall,  in  the  North  Riding  of  York- 
shire ;  he  WAH  acquainted  with  many  of  the 
Durham  families,  and  he  sometimes  attended 
Durham  Sessions  and  dined  with  the  magis- 
trates. At  one  of  these  dinners  he  sat  next  to 
the  chairman  on  the  left.  It  was  usual  at  sacli 
dinners  to  give  the  county  families;  they 
toasted  Lord  Darlington  and  the  House  of 
Raby,  Mr.  Tempest  and  the  House  of  Wpyard, 
Mr.  Lambton  and  the  House  of  Harratcn, 
(Lamhton  Castle  was  not  then  built,)  Sir  John 
Eden  and  the  House  of  Windleston,  and 
others.  There  were  lew  remaining  famBin. 
When  the  toast  catne  to  Mt.  Arden,  he  waB  in 
great  difficulties  :  he  might,  with  some  license, 
have  given  George  Washington,  President  of 
the  United  States,  and  the  House  of  Washing- 
ton, (he  was  a  descendant  of  an  ancient  Durham 
family) ;  however,  Mr.  Arden  got  through  his 
difficiiltv  by  giving  a  most  honourable  body 
and  a  house  of  some  fame; — ^he  gave  dtf 
Justices  of  the  County  of  Durham  and  the 
House — of  Correction  ! 

Lord  Thurlow  was  much  vexed  when  it  was 
said  that  Arden  was  to  be  made  Master  of  the 
Rolls :  he  said  he  wanted  some  man  who  would 
take  part  of  his  wallet  eS  his  shoulders,  not 
burthen  him  with  his.  After  the  appointment 
the  decrees  of  the  new  Master  of  the  Rolls  were 
much  respected,  very  few  were  reversed.  On 
the  Bench  he  was  not  always  dignified :  he  has 
been  seen  at  the  Rolls  listening  patiently  to  the 
argument  of  counsel,  but  Uke  the  bee  in 
Shakspeare,  his  nose  immersed  in  a  large 
nosegay> 

Lord  Alvanley  nuide  an  excdleat  Chief 
iFustice  of  the  Common  Pkfts.   Lord  Mansfield, 
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C.J.K.B.,  was  Lord  in  his  court,  he  and  the 
judges  of  which  were  called  Lord  Mansfield 
and  his  liver  and  lights ;  but  Lord  Alvanley, 
supported  by  able  paiane  judfires,  went  on  com- 
fortably, and  the  judgments  are  elaborate  and 
highly  satisfactory  and  worthy  of  the  attention 
of  the  student  and  the  lawyer. 

Lord  iUvanley  was  sitting  at  nisi  priua,  and 
there  came  on  a  horae  cause ;  it  was  long  and 
tedious,  and  the  evidence  was  very  conflicting. 
The  Chief  Justice  got  up  and  walked  back- 
wards and  forwards  behind  the  desks.  A  wit- 
ness came  who  gave  the  direct  lie  to  one  of  the 
opposite  witnesses.  Lord  Ah'anley  stopped, 
looked  at  the  Mdtness,  and  walked  silently  on. 
At  last  the  witness  went  beyond  all  bounds ; 
the  jadge  forgetting  himself,  involuntarily  gave 
aloud  whistle— the  court  was  electrified  ! 

All  things  must  have  an  end :  this  venerable 
and  excellent  judge  was  so  ill  that  it  was  appre- 
hended he  was  dying.  He  anxiously  asked  of 
his  physicians  how  £)ng  he  might  live ;  they 
said  four-and-4wenty  hours ;  he  said  "  it  was 
short  notice,  for  he  had  a  great  deal  to  do." 
However,  he  set  about  it  manfully,  and  all  was 
accomplished  as  he  wished,  and  the  good  old 
jodge  died  in  peace. 

LIVERY  OF    SEISIN.  —  MOORISH     CONVEY- 
ANCERSj  A.  D.   1492. 

Mr.  Ford,  the  author  of  the  Hand-Book  of 
Spain,  speaking  of  two  gardens  in  Granada, 
wnich  had  been  ceded  to  a  prior,  says,—"  The 
original  deed  was  copied  into  the  lAlfro  Becerro 
of  the  convent,  from  which  we  made  an  ab- 
stract. The  'livery  of  seisin'  was  thus : — Don 
Alonzo  entered  the  garden  pavilion,  affirming 
londly  that  he  took  possession ;  next  he  opened 
and  shut  the  door,  giving  the  key  to  Macafreto, 
a  well-known  householder  of  Granada;  he 
then  went  into  the  garden,  cut  off  a  bit  of  a 
tree  with  his  knife,  and  dug  up  some  earth  with 
his  spade.  Such  was  the  practice  of  Moorish 
conveyancers." 


APPBENTICE8HIP     IN    THE    REIGN 
SLIZABETH. 


OF 


The  subjoined  indenture  of  apprentieesbip 
i«  inroUed  in  the  Assembly  Book  of  the  Cor- 
poration of  Rye. 

"1586.  Mardi  20.  — Thomas  Peadle  put 
^uelf  apptentioe  to  Hemy  Godsmark,  fiesher, 
(i.  e.  butcher,)  and  Jane  his  wife,  for  the  term 
of  ten  years,  to  teach  him  or  cause  him  to  be 
taught  the  occupa;don  of  a  flesher,  finding  him 
sufficient  meats  and  drinks  and  woollen  clothes, 
shoes,  and  all  other  things  necessary  during 
the  said  term,  and  in  the  end  of  the  said  term 
to  give  him  double  apparel,  vi«. : — apparel  for 
holydays  and  apnard  for  working  days ;  one 
utchet,  one  sledge,  one  wirabis  and  a  knife, 
oong  tools  applying  to  the  said  occupation,  and 
^.  of  lawful  money  of  England." 

[The  provision  for  providing  dothes  for  the 
apprentice  at  the  end  of  the  term,  is  a  desirable 
one.  It  is  acted  upon  in  many  parts  of  the 
country.] 


RESULT  OF  MICHAELMAS  TERM 
EXAMINATION- 

The  Candidates  for  the  kst  Examination, 
exceeding  160  in  nmnber  on  the  printed 
List,  were  reduced  by  various  causes  to  108, 
who  underwent  the  ordeal  at  the  Law  Bo- 
cietj*sHall.  Master  Turner  presided.  The 
other  examiners  were  Mr.  Austen  (the  Vice- 
President  of  the  Society,)  Mr.  Shadwell, 
Mr.  Tookc,  and  Mr.  Wilde.  One  hundred 
and  three  were  passed  and  five  postponed. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW. 

BILLS    FOR  SECOND   READING. 

Railways.    See  p.  108,  ante, 

Roman  Catholic  Charitable  Trusts.  —  Mr. 
Anstey. 

Roman  Catholic  Relief. — Mr.  Anstey. 

Agricultural  Tenant  Bight  in  England  and 
Wales.— -Mr.  Pusey. 

NOTICES   OF   NEW  BILLS. 

Administration  of  Poor  Law. — ^Mr  Bankes.' 

Appeal  in  Criminal  Cases. — Mr.  Ewart. 

Practice  and  Costs  of  Solicitors  in  the  Metro- 
politan Police  Courts. — Mr.  C.  Pearson. 

Acquittal  of  Insane  Prisoners.— Mr.  C.  Pear- 
son. 

Trial  of  Prisoners  without  Grand  Jury. — Mr. 
C.  Pearson. 

Employment  of  Convicts. — Mr.  C.  Pearson. 

Juvenile  Offenders.    Mr.  C.  Pearson. 

Altering  Epiphany  Quarter  Sessions.— Mr. 
Parke. 

PRESIDENT  OF  THE  POOR  LA.W  BOA&P. 

Mr.  Charks  Buller  has  been  appointsd  to 
this  important  oflke:  the  gxnremment  have 
made  an  excellent  choice. 

FEES  OF   COURTS  OF   LAW,  &C 

A  select  commifetee  has  been  appointed  on 
the  modon  of  Mr.  Romilly,  *'  To  Inquire  inti^ 
and  Report  to  the  House  on  the  Taxatioa  of 
Siutors  in  the  Courts  of  Law  and  Equity,  bv 
the  collection  of  Fees  and  the  amount  thcvesr, 
and  the  mode  of  collectioii  atnd  the  appropria- 
tion of  Fees  in  the  Courts  of  Law  and  EqiBty, 
aad  in  all  Inferior  Courts,  and  in  the  Conrtt  of 
Speciia  and  General  Sessiooe  in  England  and 
Wales,  and  in  the  Ecdeeiastical  Courts  and 
Courts  of  Adnurahy,  and  as  to  the  Salaries  and 
Fe««  received  by  the  Offioers  of  thoee  Courts, 
and  whedier  any  and  what  means  eould  be 
adopted  with  a  Tiew  of  superintending  and  re- 
gulating the  collection  and  appropriadon  thefa- 
of." 

The  following  members  have  been  nominated 
as  the  committee : — Mr.  Romilly,  iSdr  iaiMs 
Graham,  Sir  Frederick  Thesiger,  Mr.  Hume, 
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Mr.  Ewart,  Mr.  Walpole,  Mr.  Stuart  Wortiey, 
Mr.  Henley,  Mr.  Solicitor-General,  Sir  Wm. 
Molefiwortn,  Mr.  Wood,  Mr.  Geo.  Tamer,  Mr. 
Roundell  Palmer,  Mr.  Headlam  and  Mr.  Clif- 
ford ;  with  power  to  send  for  persons,  papers 
and  records.    ¥ive  to  be  a  qaorum. 

Mr.  fVa^ole  has  also  given  notice  of  a  motion 
to  call  the  attention  of  the  House  to  the  system 
of  multiplying  fees  under  the  9  &  10  Vict.  c. 
95. 

COUNTY   COURTS. 

Mr.  Granger  has  moved  an  address  for  a  re- 
turn from  every  County  Court  established 
under  the  9  &  10  Vict.  c.  95,  viz. : — 

1.  The  total  number  of  plaints  entered  in 
each  court,  from  the  time  when  the  act  came 
into  operation,  up  to  and  inclusive  of  the  30th 
day  of  November,  1847,  specifying  the  number 
of  plaints  above  10/. ;  above  5/.  and  not  ex- 
ceeding 10/. ;  above  21.  and  not  exceeding  5/. ; 
above  1/.  and  not  exceeding  21. ;  and  not  ex- 
ceeding ll, 

2.  The  total  number  of  days  that  each  court 
has  sat,  within  the  above  penod,  and  the  aver- 
age number  of  hours  comprised  in  each  sitting. 

3.  The  total  number  of  causes  tried  by  each 
court  during  the  above  period. 

4.  The  gross  total  amount  of  money  received 


in  each  court,  from  the  time  when  the  act  came 
into  operation,  up  to  and  inclusive  of  the  s^d 
30th  oay  of  Nov.,  distinguishing  the  amount 
received  for  fees  for  each  officer,  and  an  account 
of  the  general  fund,  from  the  amount  received 
to  the  credit  of  suitors. 

5.  The  total  number  of  causes  tried  in  eacli 
court  with  the  assistance  of  a  jury ;  specifying 
the  number  of  such  causes  in  which  a  verdict 
has  been  given  in  favour  of  the  party  requirini^ 
the  jury  to  be  sunmioned. 

PALACB   COURT. 

A  return  has  been  ordered  on  the  motion  of 
Sir  F.  Thesiger,  of  the  several  Plaints  levied  in 
this  Court  in  which  the  Debt  or  Damages  are 
laud  under  20/.  from  15th  March,  when  the 
Small  Debts  Act  came  into  operation ;  and  a 
corresponding  return  for  the  same  period  in 
1846. 


FEES   OF   justices'   CLERKS. 

An  Address  had  been  moved  for  by  Mr. 
Bouverie  for  a  return  from  the  Clerks  of  the 
Peace  and  Town  Clerks  in  England  and  Wales 
of  all  Fees  permitted  to  be  taken  by  Clerks  of 
Justices  of  the  Peace,  under  18  G.  3,  c.  19,  and 
5  &  6  W.  4,  c.  76. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


KoIIs  Conit. 
Malins  v.  Oreenaway.    Nov.  3  and  24.  1847. 

SOLICITOR. — LONDON   AGENT.— COSTS. 

7%e  London  agent  of  a  solicitor  who  had  been 
employed  to  prove  a  debt  in  an  administra" 
tion  suit,  ordered  to  pay  the  costs  of  pro- 
ceedings taken  by  him  in  the  Master^s 
office  with  the  view  of  preventing  the  dimi- 
nution of  the  estate,  but  without  authority 
from  the  original  clients. 

This  was  a  petition  to  obtain  an  order,  com- 
peDing  a  solicitor  of  the  name  of  Kirk,  to  pay 
the  costs  of  proceedings  taken  by  him  in  the 
Master's  office,  without  authority.  The  cause 
in  which  these  proceedings  were  taken,  was 
an  administration  suit,  and  Mr.  Kirk,  as  the 
London  agent  of  a  Mr.  Buchanan,  acted  for 
Messrs.  Darlington  and  Watson,  who  were  cre- 
ditors to  a  large  amount.  In  the  course  of  the 
cause  an  arrangement  was  entered  into  by  Jane 
Greenaway,  the  administratrix  of  the  estate,  for 
the  compromise  of  a  claim  due  to  the  estate, 
which  Mr.  Kirk  appears  to  have  considered  as 
calculated  unnecessarily  to  diminish  the  estate. 
Mr.  Buchanan,  as  whose  agent  Mr.  Kirk  had 
acted,  was  at  the  time  dead,  but  Mr.  Kirk  con- 
sidering himself  still  the  solicitor  for  Messrs. 
Darlington  &  Watson,  carried  in  to  the  Master's 
office  a  state  of  facts  with  the  view  of  opposing 
the  compromise;  and  on  the  12th  of  January 
last,  in  answer  to  a  suggestion  by  the  plaintiff's 


solicitor,  that  he  was  not  authorized  to  take 
such  a  step,  made  an  affidavit  stating  that  he 
had  authority.  On  the  15th  the  suit  abatwl, 
and  was  not  revived  till  the  8th  of  June.  In 
the  mean  time  the  plaintiffs  had  communicated 
with  Messrs.  Darlington  &  Watson,  to  ascer- 
tain whether  Kirk  had  their  authority  to  oppose 
the  compromise,  which  they  denied,  ^em• 
theless,  Mr.  Kirk,  on  the  15th  of  Junc,whea 
he  attended  before  the  Master  upon  a  warrant, 
with  which  the  plaintiff  had  served  him,  per- 
sisted that  he  had  authority.  Further  commu- 
nications with  Messrs.  Darlington  &  Watson 
took  place  in  consequence,  and  further  attend- 
ance before  the  Master  until,  on  the  15th  of  July, 
Mr.  Kirk  withdrew  his  opposition.  The  pe- 
tition sought  to  make  Mr.  Kirk  nay  both  the 
costs  of  the  proceedings  before  the  Master  upon 
his  state  of  facts,  and  those  of  the  inquiry  made 
into  his  authority. 

Mr.  Turner  and  Mr.  5e/wy»,  for  the  petition, 
contended,  that  Mr.  Kirk  being  only  the  agent 
of  Mr.  Buchanan  and  not  durectlv  solicitor  for 
Messrs.  Darlington  &  Watson,  had  no  authority 
to  take  any  step  after  Buchanan's  death,  anleM 
for  the  purpose  of  completing  the  one  object 
for  which  he  had  been  employed,  the  proof  of 
their  debt;  but  that  even  considering  him  « 
their  solicitor,  his  authority  had  ceased,  sod 
that  therefore  he  must  be  pcrsonallv  respoasi- 
ble  for  the  costs  which  otherwise  the  plaint»« 
could  not  recover.  Hubbart  v.  Phil^,  13  Mee. 
&  W.  702. 


S^erior  CimrU :  BoUs.-^Vice'Ckaneellor, 
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Mr.  Kindersley  and  Mr.  Taylor,  for  Mr.  Kirk, 
contended,  that  the  authority  to  prove  the  debt 
was  a  sufficient  general  authority  to  authorize 
him  in  taking  any  reasonable  proceedings  to 
prevent  the  diminution  of  the  fund  out  of 
which  the  debt  was  to  be  paid ;— that  Kirk  was 
solicitor  on  the  record,  and  it  would  be  most  in- 
convenient to  hold  that  he  could  take  no  step 
after  the  death  of  the  solicitor  as  whose  agent 
he  acted;  but  if  he  might  take  some  steps, 
then  why  not  any  reasonable  steps?  lastly, 
that  in  equity  there  was  no  instance  of  a  solici- 
tor being  ordered  to  pay  costs  of  proceedings 
taken  by  him  without  authority,  on  the  applica- 
tion of  the  parties  against  whom  the  proceed- 
ings had  been  taken ;  the  application  should 
proceed  from  those  in  whose  name  he  had  taken 
upon  himself  to  act. 

Lord  Langdale,  after  stating  the  facts,  said, 
that  the  whole  proceedings  appeared  to  him  to 
have  been  taken  without  authority.  They  were 
therefore  irregular,  and  the  plaintiff  was  entitled 
to  relief,  llie  question  was  a  novel  one.  It 
was  not  even  how  far  a  solicitor  could  take 
steps  in  a  case  \iithout  express  authority  from 
his  client,  but  how  far  the  agent  of  that  solici- 
tor could  act  on  his  own  authority.  He  thought, 
however,  that  the  case  fell  within  the  doctrine 
of  mison  V.  fVUson,  1  J.  &  W.  457  ;  and  fVade 
v.  Stanley,  1  J.  and  W.  674,  and  he  should 
therefore  order  Mr.  Kirk  to  pay  these  costs. 

Re  Midland  Railway  Company,  Nov.  26, 1847. 

PAYMENT     OUT     OP     COURT.  —  ALIQUOT 
SHARE. — RAILWAY. 

On  an  application  to  obtain  out  of  court  an 
aliquot  share  of  the  purchase-money  of  land 
taken  by  a  railway  company,  paid  into  court 
by  the  company  under  the  Lands  Clauses 
Consolidation  Act,  it  it  not  necessary  to 
bring  before  the  court  the  parties  entitled  to 
the  rest  of  the  fund. 
This  was  a  petition  for  the  payment  out  of 
court  of  an  aliquot  part  of  the  purchase  money 
of  land  taken  by  a  railway  company,  and  which 
was  standing  in  their  names. 
Mr.  P.  White,  for  the  petition. 
Mr.  Speed  for  the  railway  company. 
Lord  hanqdaU  at  first  appeared  to  consider 
that  it  would  be  necessary  to  serve  all  parties 
interested  in  the  fund,  but  ultimately  made  the 
order,  observing,  that  this  was  one  of  the  few 
excepted  cases  to  the  general  rule,  as  the  railway 
company  must  be  considered  to  protect  the 
interests  of  the  absent  parties. 

VtrcsOrtanceUor  of  ^ngTanl». 
Dawson  v.  Dawson.    Nov.  25,  184/. 

PAYMENT  OF  PURCHASE  MONEY  INTO 
COURT. — INCOME  TAX.— STAT.  5  &  6  ViCT, 
C.  35,  8.  102. 

Where  purchase  money  and  interest  are  paid 

into  court,  the  court  allows  no  deduction  to 

be  made  for  income  tax  by  the  purchaser. 

This  was  a  motion  for  the  payment  of  a  sum 

of  purchase  money  and  interest  into  court. 


Mr.  Babington,  for  the  purchaser,  asked  that 
a  sum  equivalent  to  the  income  tax  on  it  might 
be  deducted  from  the  interest,  contending,  that 
the  Stat.  5  &  6  Vict.  c.  35,  s.  102,  authorized 
such  a  deduction.  The  words  of  the  statute 
are,  "And  be  it  enacted.  That  upon  all  an- 
nuities, yearly  interest  of  money,  or  otlier  an- 
nual payments,  whether  such  payments  shall 
be  payable  within  or  out  of  Great  Britain,  either 
as  a  charge  on  any  property  of  the  person  pay- 
ing the  same  by  virtue  of  any  deed  or  will  or 
otherwise,  or  as  a  reservation  thereout,  or  as  tf 
personal  debt  or  obligation  by  virtue  of  any 
contract,  or  whether  the  same  snail  be  received 
and  payable  half-yearly,  or  at  any  shorter 
or  more  distant  periods;  there  shall  be 
charged  for  every  20^.  of  the  annual  amount 
thereof  the  sum  of  7d.  without  any  deduc- 
tion, according  to  and  under  and  subject  to 
the  provisions  by  which  the  duty  in  the  third 
class  of  schedule  (D.)  maybe  charged,  and 
the  person  so  liable  to  make  such  annual  pay- 
ment, whether  out  of  the  profits  or  gains 
charged  with  duty  or  out  of  any  annual  pay- 
ment liable  to  deduction  or  from  which  a  de- 
duction hath  been  made,  shall  be  authorized  to 
deduct  out  of  such  annual  payment  at  the  rate 
of  7rf.  for  every  20s.  of  the  amount  thereof,  and 
the  person  to  whom  such  payment  liable  to 
deduction  is  to  be  made,  shall  allow  such  de- 
duction at  the  full  rate  of  duty  hereby  directed 
to  be  charged  upon  the  receipt  of  the  residue 
of  such  money  and  under  the  penalty  herein- 
after contained,  and  the  person  charged  to  the 
said  duties,  having  made  such  deduction,  shall 
be  acquitted  and  discharged  of  so  much  money 
as  such  deduction  shall  amount  to,  as  if  the 
amount  thereof  had  actually  been  paid  unto  the 
person  to  whom  such  payment  shall  have  been 
due  and  payable." 

Mr.  Faber,  contrk,  contended,  that  no  de- 
duction  for  income  tax  ought  to  be  allowed, 
citing  the  case  of  Holroyd  v.  Wyatt,  Leg.  Obs. 
vol.  33,  p.  550,  where  V.  C.  Knight  Bruce,  on  a 
similar  application,  declined  to  allow  a  deduc- 
tion on  account  of  the  income  tax. 

The  Vice-Chancellor  granted  the  order,  but 
without  the  deduction  for  the  tax. 


Mores  y.  Mores.    Dec.  2,  1847.      . 

ABSCONDING  OF  DEPENDANT. — SERVICE  OP 
8UBPGSNA.  —  APPLICATION  TO  HaYB 
CAUSE  SET  DOWN. 

Where  plaintiff  is  unable  to  serve  a  subpana 
on  one  qffour  defendants,  but  has  proceeded 
with  the  suit  against  the  other  three,  and 
has  obtained  an  order  for  the  cause  to  be 
set  down  as  if  fit  for  hearing,  on  the 
clerk  of  records  and  writs  refusing  to  grant 
his  certificate,  the  court  will  take  iipoft 
itself  to  order  the  registrar  at  once  to  set 
the  cause  down  for  hearing. 
In  this  case  a  bill  was  filed  against  four  de- 
fendants.   As  to  three  of  them,  the  usual  pro- 
ceedings had  been  taken,  and  the  cause  was  in 
a  fit  state  to  be  heard ;  but  as  to  the  reniainiog 
one,  the  plaintiff  had  been  unable  to  discover 
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either  him  or  his  residence,  so  as  to  serve  him 
with  a  subpoena  and  proceed  ^nth  the  suit. 
A  short  time  since  an  application  was  made  to 
the  court  on  behalf  of  the  plaintiff,  stating 
these  facts,  verified  by  affidavit ;  and  the  plain- 
tiff being  unable  to  make  oath  that  the  defend- 
ant was  out  of  the  jurisdiction,  the  court  or- 
dered the  cause  to  be  set  down  as  if  it  was  in 
a  fit  state  for  hearing,  whereupon  the  plaintiff 
went  to  the  registrar  to  have  the  order  drawn 
up,  but  he  at  first  refused,  on  the  ground  of 
irregularity;  subsequently  he  drew  it  up,  but 
on  the  plaintiff's  applying  to  the  derk  of  re- 
cords and  writs  for  his  certificate  of  the  cause 
being  in  a  fit  state  for  hearing,  he  refused  to 
grant  it,  and  consequently  the  cause  could  not 
be  set  down. 

Mr.  Beavan  now  applied  on  behalf  of  the 
plaintiff  that  the  court  might  order  the  clerk 
of  records  and  writs  to  grant  his  certificate. 

The  Vice-chancellor  said  he  at  first  thought 
it  would  be  best  to  order  the  clerk  to  certify, 
but  as  the  registrar,  Mr.  Wood^  was  in  court, 
the  shortest  way  would  be  to  order  him  to  set 
down  the  cause. 


BMnwn,  v.  Bell.    Nov.  12  &  13,  1847. 

PRACTICE. —  LIMITED     ADMINISTRATION. 

On  a  bill  filed  by  covenawtees  against  thereat 
estate  of  the  covenantor,  there  not  being  a 
general  administrator  of  the  personal  estate 
of  the  covenantor,  but  only  an  administra" 
tion  limited  to  the  purposes  of  the  suit  : 
Held,  that  the  plaintiff  being  entitled  to, 
or  able  to  obtain  general  letters  of  admini" 
stration,  the  suit  was  defective  for  want  of 
such  general  administration. 

Alexander  Tiplady,  by  deed  dated  l6th 
March,  1814,  covenanted  with  Br^n  Robinson 
to  pay  him,  his  executors,  administrators  or 
assigns  500L  at  the  end  of  12  months  from  the 
deaui  of  Jane  Tiplady  his  wife,  upon  trust  for 
the  benefit  of  John  and  Stephen  Robinson.  By 
Ids  will,  dated  9th  March,  1818,  Alexander 
TRplady  charged  all  his  property  with  payment 
of  nis  debts,  and  bequeathed  the  residue  of  all 
kis  personal  estate  to  his  wife,  and  devised  his 
real  estate  for  the  benefit  of  his  wife  for  life, 
and  then  for  the  benefit  of  his  daughter  Alice 
for  life,  and  then  to  be  sold  for  the  benefit  of 
her  children,  and  appointed  his  wife  executrix, 
She  proved  his  wiU,  and  applied  the  personal 
estate  in  payment  of  debts,  (except  the  500Z.) 
The  widow  died  in  1840,  leaving  Alice,  then 
Alice  Bell,  surviving.  Bryan  Robinson,  the 
trustee,  died,  having  by  will  appointed  his  sister, 
Jane  Robinson,  executrix,  and  she  proved  the 
same.  Jane  Robinson  also  took  out  letters  of 
administration  of  the  estate  of  Alexander  Tip- 
lady, left  unadministered  by  Jane  Tipladjj 
limited  to  the  purposes  of  the  suit.  The  bill 
was  filed  by  John  and  Stephen  Robinson,  to 
enforce  the  covenant  against  the  real  estate  of 
Alexander  Tiplady,  and  they  stated  their  will- 
ingness, that  if  need  be,  the  suit  might  be 


treated  as  one  on  behalf  of  themselves  and  all 
other  the  unsatisfied  creditors  of  Alexander 
Tiplady.  The  defendants  were  Mrs.  Bell  and 
her  husband  and  their  four  children,  the  heir- 
at-law  of  Bryan  Robinson,  the  covenantee  and 
trustee  of  the  deed  of  covenant,  and  Jane  Ro- 
binson his  executrix,  who  was  also  limited  ad- 
ministratrix of  Alexander  Tiplady. 

Mr.  Russell  and  Mr.  Phillips  were  for  the 
plaintiffs,  and  Mr.  fVigram  and  Mr.  Stinton  for 
the  defendants. 

An  objection  was  made,  that  the  personal 
estate  of  the  covenantor  and  testator  was 
not  duly  represented  by  the  limited  administra- 
tion, for  that  the  real  estate  could  not  be  reached 
until  it  was  proved  that  the  personal  estate  was 
exhausted,  and  the  limited  administrator  could 
not  get  in  the  assets,  if  there  were  any.  The 
court  would  not  leave  the  estate  open  to  anew 
claim  on  behalf  of  any  creditor,  by  making  a 
decree  without  a  full  representation  of  the  per- 
sonal estate.  It  was  the  rule  of  court,  that  no 
decree  should  be  made  on  behalf  of  a  creditor 
against  the  real  estate,  which  did  not  direct  an 
account  of  the  personal  estate,  and  no  such  ac- 
count could  be  taken  in  the  absence  of  some 
one  fully  representing  tihat  estate. 

Mr.  Russell  and  Mr.  Phillips,  in  answer  to 
the  objection,  insisted,  that  as  ^e  only  purpose 
for  which  the  limited  administration  was  brought 
before  the  court  was  for  the  purpose  of  esta- 
blishing a  claim  against  the  personal  estate,  and 
not  for  the  purpose  of  enforcing  judgment,  for 
payment  out  of  personal  estate  was  out  of  the 
question,  there  being  none  remaining,  the  suit 
was  properly  instituted.  Moreover,  it  was  hid 
down  by  Lord  Redesdale,  in  the  Treatise  on 
Pleading,  4th  edition,  page  177,  that  such 
limited  administration  was  enough  to  establish 
a  claim,  and  that  no  limited  letters  ever  issued 
without  citing  the  next  of  kin,  who,  if  there 
were  any  assets,  would  be  presumed  to  come  in 
and  claim  a  general  administration,  the  objec- 
tion to  the  suit  was  not  sustainable.  Lord 
Redesdale  was  one  of  the  highest  legal  autho- 
rities, and  his  opinion,  living  as  he  did  all  bis 
life  in  the  CJourt  of  Chancery,  and  being 
familiar  with  its  rules  up  to  the  time  of  his 
death,  ought  to  weigh  much  with  the  court. 
That  assertion  remained  unchanged  in  his  work 
from  the  first  to  the  fourth  edition,  all  of  which 
were  produced  under  his  own  personal  super- 
intendence. The  following  cases  were  also 
cited  and  observed  on : — Clough  v.  Dixon,  10 
Sim.  664;  Croft  v.  Waterton,  13  Sim.  653; 
Davis  v.  Chanter,  14  Sim.  212;  Ellis  v, 
Goodson,  2  Coll.  C.  C.  4 ;  Faulkner  v.  Daniel, 
3  Hare,  199  ;  Cawthom  v.  Chalie,  2  Sim.  & 
Stu.  129 ;  and  Moores  v.  Choat,  8  Sim.  508. 
The  principle  to  be  deduced  from  the  whole  of 
the  cases  seemed  to  be,  that  if  in  a  suit  the 
plaintiff,  as  here,  only  requires  to  establish  a 
liability  against  personal  estate,  limited  letters 
of  administration  are  enough ;  but  if  he  re- 
ouires  to  enforce  the  payment  of  his  claim, 
tnen  he  must  have  a  general  administration  of 
the  personal  estate  of  the  testator  or  intestate 
before  the  court.  • 
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Sir  /.  I/.  Kniffkt  Bntee,  V.  C.    Tlie  present 
ctse  stands,  as  I  apprehend,  thus:— it  is  a 
creditor's  suit  against  the  T»al  and  personal 
estates,  or,  at  least,  against  the  real  estate  of  a 
deceased  debtor,  whose  name  was  Alexander 
Tiplady.    The  plaintiflT's  debt  or  demand  was 
thas  constitiited :  it  is  not  a  legal  debt  or  de- 
mand ;  it  is  one  purely  equitable ;  it  is  a  debt 
dairaed  in  respect  of  the  ptaintifTs  bein?  bene- 
ficially entitka  to  any  advantage  whicn  may 
result  from  a  covenant  into  which  the  testator 
entered  with   a  lady  of   the  name  of  Jane 
Robinson,  who  is  now  dead,  but  whose  per- 
Bonal  representative  is  not  a  defendant  in  the 
snit.    Alexander  Tiplady  appointed  his  widow 
sole  ezecBtrix;   he  died  many  years  ago,   I 
thbk  more  than  twenty.     She  proved  his  will, 
and  has  since  died  intestate,  as  I  collect.     Of 
her  there  is  not  any  personal  representative; 
and  of  the  testator,  the  debtor,  there  is  not  any 
personal  representative,  with  the  exception  of 
sack  representative  as  is  constituted  by  l^e 
letters  of  administration  now  before  the  court, 
which  are  letters  of  administration  granted  to  a 
person  in  whom  the  legal  right  to  sue  on  the ' 
covenant  is  vested,  and  who,  therefore,  I  should 
hare  thought,    might  have  obtained  general 
letters  of  administration.    Upon  that  point  I 
am  not  clear,  and  I  desire  not  to  be  understood 
as  giving  any  opinion.    There  is  this  further 
fact  in  tibe  case,  that  the  plaintiiFs,  who  sre 
eouitably  entitled  under  the  covenant  to  which 
I  We  just  referred,  are  the  next  of  kin,  or  two 
of  the  next  of  kin,  of  the  deceased  executrix. 
Nov,  upon  these  facts,  it  may  be  useful  to  con-  { 
sider  the  reasons  for  Lord  Redesdak^s  statement 
upon  the  subject  in  the  passage  which  has  been 
read.  He  says : — "  This  seems  to  be  required," 
that  is  the  limited  administration,  "  rather  to 
satisfy  the  court  that  there  are  no  assets  to  sa* 
tisfy  the  demand,  for  although  the  limited  ad- 
ministrator can ,  collect  no  such  assets  by  the 
anthority  under  which  he  must  act,  yet  as  the 
person  entitled  to  general  administration  must 
be  cited  in  the  Ecclesiastical  Court  before  such 
limited  administration  can  be  obtained,  and  as 
the  limited  administration  would  be  determined 
by  a  subsequent  grant  of  general  adminis- 
tration ;  it  must  be  presumed  that  there  are 
no  such  assets  to  be  collected,  or  a  gene- 
ral administration  would  be  obtained."     Un- 
doubtedly   there    might   be    many   cases   in 
which  that  observation  of   Lord    Redesdale 
would  directly  apply  in  a  particular  manner. 
Btit  this  does  not  seem  to  be  a  case  of  that  de- 
scription, for  the  reasons  I  have  stated.    The 
plaintiffs  themselves  are  the  next  of  kin,  or  two 
of  the  next  of  kin  of  the  deceased,  who  was  the 
sole  residuary  legatee  and  are  sQso  equitable 
creditors  of  the  deceased.    What  I  should  have 
thought  it  right  to  do  in  this  case,  if  I  had  been 
8atis6ed  that  the  plaintiffs  could  not  obtain  a 
general  administration  de  bonis  non  to  the  de- 
ceased, it  is  not  necessary  for  me  to  say.    This 
case  comes  before  me  in  a  form  in  which  I 
thmk  myself  bound  to  say,  that  the  plaintiffs,  in 
ray  judgment,  could  have  obtained,  and  can 
iiow  obtain,  or  could  have  procured,  and  can 


now  procure,  general  letters  of  administration 
de  bonis  non  to  the  deceased.  That  being  so, 
I  think  that  in  this  case  I  ought  to  accede  to 
the  objection  that  has  been  made,  especially 
considering  the  recent  authorities  in  another 
branch  of  this  court  which  have  been  cited 
during  the  ailment.  The  case  must  stand 
over,  with  liberty  to  amend.  I  must  reserve 
the  costs. 


<dnc(n's  Vcncti* 

(Before  the  Four  Judges.) 

HuUsv.  Lea.    July  7,  1847. 

ATTORNEY. — LONDON   AGENT.— 6   &  7  VICT, 
C.  73. 

Since  the  passing  of  the  6^7  Vict.  o.  73, 
Oft  attomeif  who  is  only  admitted  in  the. 
Courts  of  Queen^s  Bench  and  Conunon 
Pleas  can  recover  for  business  done  in  the 
Court  of  Exchequer  in  the  name  of  his 
London  agents  who  are  dubf  admitted  aind 
enrolied  as  attorneys  of  that  court. 

This  was  an  action  for  work  and  labonr 
done  as  an  attorney.  The  defendant  pleaded, 
:  amongst  other  pleas,  that  this  action  was  com-^ 
!  menced  after  the  passing  of  the  6  &  7  Vict.  c. 
1 73,  intituled,  "  An  Act  for  amending  the  Law 
relating  to  Attomevs  and  Solicitors  practising 
in  England  and  Wales,"  and  that  the  same  is 
now  maintained  by  the  plaintiff  against  the 
!  defendant  for  the  recovery  of  certain  fees, 
charges,  and  disbisrsements  claimed  by  the 
'  plaintiff  to  be  due  to  him  from  the  defendant, 
for  and  on  account  of  the  prosecuting  and  de- 
fending by  the  plaintiff  for  the  defendant  of 
certain  actions  in  the  Court  of  Exchequer,  and 
in  no  other  court,  in  the  names  of  certain  other 
persons,  to  wit,  N.  &  D.,  and  H,  D.  R,  there 
duly  admitted  and  entitled  to  practise  as  at- 
torneys of  the  said  Court  of  Exchequer,  as 
agents  of  the  plaintiff  in  that  behalf,  and  for 
no  other  cause  or  consideration  whatsoever ; 
that  the  work  was  done  after  the  passing  of 
the  said  act  of  parliament ;  and  that  the  pudn- 
tiff  was  not  the  plaintiff  nor  the  defendant  in 
any  of  the  actions  in  respect  of  which  this 
action  was  brought,  and  at  the  time  tiie  said 
work  was  done  the  plaintiff  was  duly  admitted 
an  attorney  of  the  Court  of  Queen's  Bench 
and  the  Common  Pleas,  but  was  not  admitted 
an  attorney  of  the  Court  of  Exchequer,  and 
this  the  defendant  is  ready  to  verify,  &c.  To 
this  plea  there  was  a  demurrer  and  joinder,  on 
the  ground  that  the  plaintiff  being  admitted  an 
attorney  of  the  Court  of  Queen's  Bench,  and 
barring  conducted  business  for  the  defendant 
in  the  Exchequer  in  the  name  of  attorneys  of 
the  Exchequer  as  his  agents,  is  still  entitled  to 
recover.' 

Mr.  Hayes  in  support  of  the  demurrer.  The 
question  raised  on  these  pleadings  is,  whether 
an  attorney,  admitted  in  the  Queen's  Bench, 
can  recover  for  work  done  in  the  Exchequer  in 
the  name  of  his  town  agents,  they  being  duly 
admitted  attorneys  of  that  court.  This  depends 
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on  the  construction  of  the  6  &  7  Vict  c.  73,  be- 
cause there  was  no  doubt  about  the  practice 
before  that  statute  passed.  The  second  section 
of  that  statute  prohibits  any  person  practising 
as  an  attorney  unless  duly  admitted  and  en- 
rolled, but  it  does  not  say  of  what  particular 
court.  The  32nd  section  prohibits  agents 
from  acting  for  persons  not  duly  qualified  as 
attorneys.  The  provisions  of  this  statute  are 
directed  against  illegal  and  unqualified  practi- 
tioners, w&ch  is  very  different  from  the  present 
case.  Latham  v.  Hyde^  only  decided  that  an 
attorney  practising  in  the  name  of  another 
without  his  consent  could  not  recover  his  costs. 
In  the  case  of  Re  Hodgson  and  Ross,^  the  court 
held,  that  an  attorney  who,  having  been  sworn 
and  admitted,  neglects  for  a  year  to  take  out 
his  certificate,  is  not  an  unqualified  person 
within  the  statute  22  Geo.  2,  c.  46,  s.  II.  In 
Jones  V.  Jones,^  the  Court  of  Exchequer  held 
that  the  2  Geo.  2,  c.  23,  s.  10,  did  not  apply  to ' 
a  London  agent.  The  agents  in  London  are 
the  persons  who  really  conduct  the  business, 
and  their  names  appear  on  the  writ.  The 
court,  therefore,  has  ample  control  over  the  at-  ^ 
torney  who  conducts  the  business,  and  the! 
provisions  of  the  6  &  7  Vict.  c.  73,  do  not  pre- 
vent the  plaintiff  from  recovering  in  the  present 
action.  i 

Bowling,  Sexjeant,  contrh.  This  case  de- 
pends upon  the  construction  of  the  6  &  7  Vict., 
and  the  cases  that  have  been  cited  are  not  ap- 
plicable, because  they  were  decided  upon 
former  acts  of  parliament  which  do  not  contain 
the  same  strict  enactments  as  the  late  act  does. 
The  2nd  section  is  very  general  in  its  terms, 
and  enacts  that  no  person  shall  be  admitted  to 
practise  as  an  attorney  unless  he  be  admitted 
and  enrolled  and  otherwise  duly  qualified. 
Section  27  enacts,  that  persons  duly  admitted 
in  one  court  are  capable  of  practising  in  all 
other  courts  on  signing  the  roll  of  such  court. 
That  seems  to  be  the  test  required  by  the  legis- 
lature, and  the  plaintiff  has  failed  to  comply 
with  it.  Then  the  35th  section  provides,  that 
in  case  any  person  shall  in  his  own  name,  or  ^n 
the  name  of  any  other  person,  sue  out  any  writ, 
&c.,  in  any  court  of  law  or  equity,  without 
being  admitted  and  enrolled  as  aforesaid,  he 
shall  be  incapable  of  recovering  his  fees  in  such 
action. 

Mr.  Hayes  was  heard  in  reply. 

Cur,  ad.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judg- 
ment of  the  court.  The  question  raised  on 
these  pleadings  for  the  opinion  of  the  court  is, 
whether  an  attorney  admitted  and  enrolled  in 
one  court  may  practise  in  another  court  in 
which  he  is  not  admitted  and  enrolled  in  the 
name  of  another  attorney  who  is  admitted  in 
such  court.  Now  the  statute  2  Geo.  2,  c.  23, 
s.  10,  enables  an  attorney  admitted  and  en- 
rolled of  one  court  to  practise  in  the  other 
courts  in  the  name  and  with  the  consent  of  an 
attorney  of  such  other  court.    The  statute  1 

•  1  Dowl.  594.        •»  3  Adol.  &  EUis,  224. 
*  2  Mee.  &  Wels.  323. 


Vict.  c.  56,  8.  4,  enables  an  attbmev  admitted 
of  one  court  to  recover  costs  for  business  done 
in  any  other;    and  the  1  &  2  Vict  c.  45,  s.  3, 
confined  the  right  to  those  who  shall  sign  the 
roll  of  such  other  court.    These  statuten  are 
now  repealed  by  the  6  &  7  Vict  c.  73,  and  the 
question  is,  whether  that  statute  prevents  the 
plaintiff  from  recovering  in  the  action.    Now 
the  2nd  section  provides,  that  no  person  shall 
act  as  an  attorney  or  solicitor  unless  admitted 
and  enrolled  and  otherwise  duly  qualified.  The 
plaintiff  was  duly  admitted  an  attorney  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas; 
he  therefore  had  a  general  right  to  practise  as 
an  attorney,  but  he  had  not  signed  the  roll  of 
the  Exchequer,  and  could  not  practise  there  in 
his  own  name.    Then  the  35th  section  pro- 
vides, that  no  person  shall,  in  his  own  name  or 
in  the  name  of  any  other  person,  sue  out  any 
writ  or  process  without  being  admitted  and 
enrolled  as  aforesaid.    That  section  seems  to 
contemplate  the  case  of  one  attorney  practising 
in  the  name  of  another,  but  there  is  nothing  to 
show  that  the  attorney  must  be  upon  the  roll 
of  the  particular  court  in  which  the  business 
was  done.    The  2  Geo.  2,  c.  23,  s.  1,  provided 
that  no  person  should  act  as  an  attorney  in  any 
court  unless  admitted  and  enrolled  "  in  such  of 
the  said  courts  where  he    shall    act  as  an 
attorney,"  and  therefore  the  10th  section  of 
that  act  became  necessary  to  enable  an  attorney 
not  admitted  of  a  particular  court  to  act  as  an 
attorney  in  that  court  in  the  name  of  another 
who  had  been  so  admitted.    Tlie  late  act  does 
not  contain  any  such  enactment,  and  we  are 
of  opinion  that  the  plaintiff  is  under  no  disa- 
bility, and  is  entitlea  to  recover. 

Judgment  for  the  plaintiff. 

Bowen  v.  Owen,    Michaelmas  Term,  1847. 

RBPLBVIN. — ^TBNDBR. 

The  tender  of  a  sum  of  money  where  more  u 
claimed  is  a  good  and  valid  tender  of  tkal 
sum,  and  the  person  receiving  it  does  not 
thereby  prejudice  Ats  right  to  recover  the 
remainder  ;  but  a  tender  of  a  smaller  sum 
which  imposes  a  condition  on  the  person  aC' 
cepting  it  that  it  shall  be  in  fuU  disckaip 
(^  the  debt,  or  in  full  of  all  demands,  is 
invalid. 
This  was  an  action  of  replevin  in  which 
there  were  several  pleas,  one  of  which  was  a 
tender  of  the  sum  of  25/.  5s,  7id.    It  appeared 
that  the  tender  was  made  by  a  person  named 
Thomas,  who  conveyed  a  letter  from  the  plain- 
tiff to  the  defendant,  which  was  as  follows :— 
"  By  the  bearer,  Thomas  Thomas,  I  have  sent 
the  sum  of  25/.  5s,  7kd,,  being  one  year's  rent 
for ."    The  defendant  refused  to  re- 
ceive the  money,  on  the  ground  that  more 
was  due.    On  all  the  other  issues  a  verdict 
was  found  for  the  plaintiff,  but  on  the  pies 
of  tender,  the  learned  jud^e  being  of  opinion 
that  the  tender  was  conditional,  a  verdict  on 
that  issue  was  entered  for  the  defendant,  with 
leave  reserved  to  move  to  enter  a  verdict  for 
the  plaintiff  on  that  issue.    A  rule  nisi  having 
been  obtained,  . 
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Mr.  CkiUou  now  shoved  cause,  and  con- 
tended, that  a  tender  to  be  valid  in  lawmunt  be 
without  qnafification,  and  without  any  limita' 
tioD  as  to  amount.  He  cited  Evans  v.  JueU 
hns,^  where  an  offer  of  a  sum  of  money  to  be 
accepted  as  the  whole  balance  where  a  larger 
gmn  was  claimed,  was  held  not  a  legal  tender, 
la  Sutton  V.  Hawkins,^  a  tender  of  a  sum  as  all 
that  was  due,  was  held  not  a  good  tender. 

Mr.  Watson,  (with  whom  was  Mr.  IauH,) 
eoDtrik,  contended,  that  no  condition  was  im- 
posed by  the  tender.  He  cited,  Ball  v.  Par" 
ker;'  Read  v.  Goldring  j'  Ecksteir  v.  ReV' 
%olds:^  Henwood  v.  Oliver  J  (Stopped  by  the 
court) 

Lord  Denmau,  C.  J.  All  persons  who  go  to 
make  a  tender  do  so  for  the  purpose  of  ex- 
tinguishiog  the  debt.  The  doubts  that  have 
uisen  on  this  subject  are  with  respect  to  the 
condact  of  parties,  which,  up  to  a  certain  period 
ia  quite  correct.  If  a  person  who  tenders 
mouey  says,  I  will  not  part  with  the  money 
noleis  the  person  who  receives  it  will  give  a 
receipt  for  the  whole  debt  or  in  full  of  sdl  de- 
mauas,  which  he  has  no  right  to  do,  that  is  a 
condition  which  invalidates  the  tender.  A  per- 
lon  to  whom  money  is  tendered  should  accept 
it,  and  then  if  lie  claims  more  he  makes  no 
idmission. 
Coleridge,  J;  concurred. 
Wightnum,  J.  I  am  of  opinion  that  this  is 
not  a  conditional  tender.  In  the  case  of  Hen- 
wood  V.  Oliver,  ivhich  has  been  cited,  Mr.  Jus- 
tice Patteson  in  his  judgment,  says,  "  The  de- 
fendant who  makes  a  tender  always  means  that 
the  amount  tendered,  though  less  than  the 
plaintiff's  bill,  is  all  that  he  is  entitled  to  de- 
mand in  respect  of  it  How  then  would  the 
plaintiff  preclude  himself  from  recovering  more 
Dy  accepting  an  offer  of  part,  accompanied  by 
expressions  which  are  implied  in  every  ten- 
der ?"  The  judgment  there  given  seems  to  me 
applicable  to  the  present  case. 

Erie,  J.  1  am  of  the  same  opinion.  I  think 
the  party  who  tenders  mone)r  has  a  right  to  ex- 
chioe  every  supposition  which  can  be  made 
aflfainst  him ;  if  he  requests  to  have  a  receipt  in 
full  discharge  of  the  debt,  or  in  full  of  all  de- 
mands, he  would  then  be  imposing  a  condition 
which  he  has  no  right  to  do. 

Rule  absolute. 


Iftiif  m'lf  Men^  ^ractf  rr  Court. 
(Before  Mr.  Justice  Patteson.) 
Levy  v.  Drew.    Nov.  23,  1847. 

COSTS    OF     AMKNDMBNT. — ERROR. — 1N8UF- 
PICIRNT  TEND  BR. 

hterloeutory  costs  may  be  set  off  against  each 
other  by  the  party  interested  without  leave 
to  do  so.  When  leave  i*  given  to  amend  on 
payment  of  costs,  such  payment  is  a  condi- 
tion prec^ent  to  amenaing. 


4  Camp.  156.  * 

2Dowl.N.  S.345. 
^  7  Adol  &  Ellis,  80. 


8  Car.  &  Payne,  259. 
'  2  M.  &  S.  86. 
^  Q.  B.  R.  409. 


XT  when  costs  are  being  taxed  an  error 
is  made  in  the  casting  up,  whici  is  not 
discovered  untU  qfter  the  Master  has 
made  his  allocatur,  the  party  to  whose  pre- 
judice such  error  has  arisen  has  no  right  to 
take  upon  himself  to  correct  it ;  and  if  he 
tenders  less  than  the  actual  amount  found 
by  such  allocatur,  stich  tender,  will  be 
bad. 

This  was  a  rule  calling  upon  the  pl^ntiff  to 
show  cause  why  the  interlocutory  judgment 
signed  herein  should  not  be  set  aside  with 
costs.    The  facts  are  as  follow,    'llie  plaintiff 
having    declared    against    the    defenoant    as 
drawer  of  a  biU  of  exchange  by  the  initial  of 
her  chrisiian  name  only,  (A.  Drew.)  the  defend- 
ant demurred,  and  demanded  a  joinder  in  de- 
murrer, and  the  plaintiff  having  taken  out  a 
summons  to  set  aside  the  demurrer  as  frivo- 
lous, Mr.  Baron  Piatt  on  the  12th  of  August 
made  an  order,  that  on  payment  of  costs  the 
plaintiff  might  amend.    On  the  following  1 4th 
the  plaintiff  not  having  amended,  the  defend- 
ant signed  judgment  of  non  pros.    Upon  this 
the  plaintiff  took  out  a  summons  to  set  aside 
the  judgment,  which  Mr.  Baron  Piatt  accord- 
ingly did  with  costs.    On  the  24th  of  August 
the  plaintiff  taxed  his  costs  of  setting  aside  the 
judgment  at  3/.  lis.  6d,,  and  on  the  26th  the 
defendant's  costs  of  the  demurrer  and  amend- 
ment were  taxed,  aud  the  Master  gave  his  allo- 
catur for  6/.  19«.  6d,    It  appeared,  however, 
that  in  the  course  of  taxation  the  Master  dis- 
allowed an  item  of  49.,  which  was  omitted  to 
be  deducted  in  the  casting  up ;  and  the  Master's 
attention  not  having  been  drawn  to  the  fact, 
his  allocatt  r  stood  for  4s,  more  than  it  ought. 
On  the  same  day  a  clerk  of  the  plaintiff's  at- 
torney attended  at  the  office  of  the  defendant's 
attorney,  and  there  tendered  a  receipt  for  the 
plaintiff's  costs,  and  after  explaining  that  the 
Master's  allocatur  for  the  defendant's   costs 
was  ^iven    for  As,  too  much,  he  set  off  the 
plaintiff^s  costs  against  those  of  the  defendant, 
and  tendered  the  balance  of  3/.  5s,,  deducting 
in  so  doing  the  45.  excess,  and  at  the  same 
time  left  an  amended  declaration.    The  clerk 
stated,  that  as  his  master  was  not  within  he 
had  no  instructions,  whereupon  the  clerk  of 
the  plaintiff's  attorney  informed  him  that  if 
they  would  send  to  the  office  of  the  plaintiff's 
attorney,  they  could  have  the  balance  which  he 
had  tendered.    No  application  was  made  for 
the  costs,  nor  was  the  declaration  returned, 
and  on  the  30th  of  October,  the  defendant  not 
hanng  pleaded,  the  plaintiff  signed  interlocu- 
tory judgment.    The  present  rule  was  moved 
for  on  the  ground  that  as  the  plaintiff  had  not 
complied  with  the  ternis  upon  which  alone  he 
was  entitled  to  amend  his  declaration,  namely, 
in  not  paying  the  costs,  the  defendant  was  not 
in  default  in  not  pleading. 

Hoggins  showed  cause,  and  argued,  1st,  that 
the  payment  of  the  costs  was  not  a  condition 
precedent  to  the  plaintiff's  right  to  amend,  for 
that  the  defendant  had  his  ordinary  remedy  for 
his  costs  if  not  paid.  2nd.  That  as  the  plain- 
tiff had  tendered  the  real  balance  of  costs  due. 
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he  had  done  all  that  was  reqiiired  of  him,  and 
that  the  defendant  was  bound  to  have  pleaded 
in  doe  time. 

Prentice,  contra,  contended,  Ist,  that  the  pay- 
ment of  the  costs  was  a  condition  precedent, 
Nichols  v.  BozoH,  13  East  185 ;  and  2nd,  that 
as  the  plaintiff  had  not  tendered  the  full  balance 
accordmg  to  the  Master's  allocatur,  but  had 
chosen  to  deduct  45.  upon  a  supposed  miscal- 
culation, he  had  not  tendered  the  proper  ba- 
lance of  costs,  independently  of  which  this  was 
not  a  case  in  which  the  plaintiff  was  justi- 
fied in  setting  off  costs,  inasmuch  as  the  Master 
on  taxation  had  given  no  permission  for  the 
purpose. 

Patteson,  J.  The  payment  of  costs  was  no 
doubt  a  condition  precedent  to  amending,  and 
I  think  the  plaintiff  was  right  in  deducting  his 
own  from  the  defendant's  costs  in  the  way  that 
he  did,  without  seeking  for  permission  to  do 
BO  from  any  other  authority.  If,  therefore,  the ' 
actual  balance  had  been  tendered,  I  should  I 
have  held  that  this  is  a  regular  judgment.  But 
whether  there  was  or  was  not  an  error  in  the 
casting  up,  the  allocatur  is  for  a  precise  sum, 
and  the  party  who  avails  himself  of  his  right  to 
set  off  costs,  should  tender  the  exact  sum  as 
appears  by  the  allocatur.  As  long  as  the  allo- 
catur remains,  it  must  be  taken  to  be  for  the 
correct  sum,  and  therefore  finaL  If  there  be 
a  mistake,  as  it  is  said  there  was  in  this  case, 
the  partfr  has  no  right  to  take  upon  himself  to 
correct  it,  but  shoidd  have  apphed  to  the  pro- 
per quarter  to  have  had  it  set  right  llie 
judgment,  therefore,  in  this  case  was  irre- 
gular. Rule  absolute. 

Common  9Ieas* 

Burton,   appellant,    and    Gery,    respondent, 
Michaelmas  Term,  1847. 

{Souihemdimsianofihe  county  of  Northampton.) 

QUALIFICATION  TO  VOTE  AS  OCCUPIBR. — 
LANDS  HELD  IN  SUCCESSION. — NEW  NO- 
TICE  OP   CLAIM. 

Where  a  party  already  on  the  register  of 
voters  in  respect  of  the  occupation  of  cer- 
tain land,  ceased  to  hold  that  land,  and  be- 
came and  continued  to  be  the  occupier  of 
other  land  in  the  same  parish,  but  failed 
to  send  in  any  new  notice  of  claim  after 
such    change.       Held,    that    under    the 
4th  and  40th  sections  of  the  6  VicL  c.  18, 
he  was  not  entitled  to  have  his  name  re- 
tained  on  the  register  of  voters,  although  it 
appeared  tluzt  the  description  of  his  qwUifi' 
cation  in  the  register  exactly  embraced  both 
the  qualifications. 
At  the  court  holden  before  the  barriater  ap- 
pointed to  revise  the  list  of  voters  for  the  said 
southern  division  of  the  county  of  Northamp- 
ton, for  the  revision  of  the  list  of  voters  for 
the  parish  of  Cold  Ashby,  in  the  said  division 
of  the  said  county,  Edmund  Singer  Burton 
objected  to  the  name  of  David  AtSfield  being 
retained  on  the  said  list. 
The  facts  of  the  case  were  as  follow,  die 


name  of  David  Attfield  stood  that  on  the  re- 
gister:— 

David  Attfield  |  Cold  Ashby  |  ooeupier  d 
land  above  502.  |  Own  occupation.  | 

David  Ashfield,  being  sworn,  stttcd  tint 
during  the  12  mnn^hg  of  his  occupancy  he  bad 
held  a  farm  of  Mr.  Loveday  of  sufficient  ▼aloe 
up  to  Lady-day,  1847,  when  he  left  it  At 
Michaelmas,  1846,  he  took  another  hm  d 
Dr.  Walker,  also  of  sufficient  value,  in  the 
same  parish,  which  he  held  at  the  then  prete&t 
time,  Oct.  7th,  1847.  He  had  not  made  asf 
new  claim.  The  (juestion  for  consideratioii 
was,  whether  the  claim  already  on  the  register 
was  sufficient  to  entitle  him  to  vote  in  respect 
of  successive  occupation.  The  said  £dmuod 
Singer  Burton  quoted  the  case  of  Bartlett  t. 
Gibbs,  Lutwyche's  Reg.  Cases,  vol.  1,  part  1, 
page  73,  in  support  of  his  argument  against  ihe 
vote  of  the  said  David  Attfield.  The  revisbg 
barrister  was  of  opinion  that  the  qualificatios 
of  the  said  David  Attfield  was  sufficiently  de- 
scribed in  the  said  list,  there  having  been  no 
hiatus  between  the  said  occupations,  and  diat 
it  was  not  necessary  for  him  to  send  in  a  new 
claim,  and  that  the  case  o£  Bartlett  v.  Gibbt 
did  not  apply,  and  the  revising  barrister  ac- 
cordingly retained  the  name  of  the  said  David 
Attfield  on  the  list  of  voters  for  the  said 
county. 

Humfrey,  for  the  appellant.  The  queetion 
here  is,  whether  a  man  who  had  in  any  preyiooa 
vear  sent  in  his  claim  as  occupier  of  land  which 
he  then  held,  but  who  afterwards  ceases  to 
hold  that  land,  and  becomes  the  occupier  of 
other  land  of  the  same  tenure,  and  ezacAly  an- 
swering the  deseription  in  the  register,  was  not 
bound  to  send  in  a  new  chdm. 

Mttule,  J.  Suppose  a  man  living  in  a  place 
called  Rose  Hill,  and,  there  being  several  placet 
of  that  name  in  the  neighbourhood,  he  remona 
to  another  Rose  Hill,  I  do  not  apprehend  thit 
without  a  new  claim  the  act  would  be  complied 
with.  It  is  to  enable  parties  to  look  at  the 
property  and  see  whether  it  was  of  suffiderit 
value,  that  the  claim  is  required  by  ibe  act 

Humfrey.  Under  the  express  provisions  of 
the  4th  &  5th  sections  of  the  Registration  Ad, 
a  new  claim  is  required,  and,  if  sent  in,  woidd 
have  appeared  on  the  new  list  of  claima&li» 
and  thus  notice  given  to  the  public  of  the 
change.  He  referred  to  the  cases  of  Bartlett 
V.  Gibbs,  5  Man.  &  Gr.  81 ;  and  Gadsby  v. 
Barrow,  Lutw.  Reg.  Cas. 

Hayes  for  the  respondent.  The  case  of 
Gadsby  v.  Barrow  was  not  appUcable  to  the 
present  case,  as  it  related  only  to  the  joining  of 
the  value  of  certain  property.  So  also  the  caae 
of  Bartlett  v.  Gibbs  was  decided  on  the  groiiod 
of  an  insufficient  description  of  a  part  of  the 
qualification.  But  here  die  description  «» 
enough  to  embrace  both  the  houses.  Then, 
as  to  the  provisions  of  the  R^stration  Act, 
the  4th  section  only  requires  a  claim  to  be 
made  where  a  person  "shall  not  reCain  ^ 
same  qualification  as  described  in  the  register," 
and  that  may  mean  the  some  as  Ufts  register 
will  describe.    Then,  by  the  40tb  section,  it  is 
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expressly  enacted,  that  where  the  descriptioa 
of  the  property  of  any  person  who  shall  be  m- 
daded  in  ''any  such  list"  shall  be  wholly 
omitted,  or  "  be  insufficiently  described  for  the 
purpose  of  being  identified,  such  barrister  shall 
expunge  the  name  of  eveiy  such  person  from 
such  hst,  unless  the  matter  or  matters  so 
omitted  or  insufficiently  described  be  supplied 
to  the  satisfaction  of  such  barrister  before  he 
shall  hare  completed  the  revision  of  such  list, 
in  which  case  he  shall  then  and  there  insert 
the  same  in  such  list." 

Maule,J,  That  section  puts  you  out  of 
court,  I  think.  There  is  some  leniency  shown 
therein  to  a  defect  in  the  description  of  a 
psrty's  place  of  abode,  but  with  respect  to  the 
qualification  there  is  none.  The  proviso  at  the 
end  of  the  section  declares,  that  where  a  party 
is  objected  to  on  the  ground  of  his  having 
chaogedhis  place  of  abode  "without  having 
sent  in  a  fresh  notice  of  claim,  it  shall  be  law- 
ful for  the  barrister,  on  revising  the  list,  to 
retain  the  name  of  such  person  on  the  list  of 
roters,  provided  that  such  person,  or  some  one 
io  his  behalf,  shall  prove  that  he  possessed  on 
the  last  day  of  July  the  same  qualification  in 
respect  of  which  his  name  has  been  inserted  in 
suen  list,  and  shall  also  supply  his  true  place 
of  abode." 

Hayes.  But  what  is  to  be  taken  as  the 
meaning  of  the  words  "  such  list "  in  that  sec- 
tion ?  Here  there  is  a  list  containing  a  descrip- 
tion which  embraces  both  properties. 

fVtlliamSy  J.  The  qualification  described  in 
the  list  which  is  alluded  to  in  this  case,  the 
party  it  is  shown,  had  ceased  to  occupy  at 
Lady-day,  1847. 

liayes.  But  the  description  eaually  applies 
to  both  the  qualifications,  and  wnat  necessity 
then  can  there  be  for  sending  in  a  new  claim  ? 

Humphrey,  in  reply,  was  stopped  by  the 
court. 

WUde,  C.  J.  I  entertain  no  doubt  in  this 
case  either  upon  the  strict  construction  of  the 
statute,  or  the  spirit  and  reason  of  its  pro- 
visions. The  4th  section  expressly  enacts,  that 
where  persons  who  are  on  a  former  register 
shall  not  retun  the  same  qualification, — by 
which  I  understand  not  simply  the  same  legal 
description  of  qualification,  but  the  same  pro- 
perty in  respect  of  which  the  q[ualification  had 
been  claimed, — ^they  shall  send  m  a  new  claim  to 
vote.  I  find,  also,  that  where  a  party  changes 
his  place  of  abode,  the  act  reouires  that  he 
shall  send  in  a  new  claim,  and  tnis,  as  well  as 
the  proviso  in  the  40th  section,  enabling  the 
inrnster,  in  case  of  a  change  of  the  place  of 
ibode,  to  retain  the  voter's  name,  although  no  | 


new  claim  be  sent  in,  provided  it  is  proved  that 
on  the  last  day  of  July  he  possessed  ''the  sama 
qualification  in  respect  of  which  his  name  haa 
been  inserted  in  such  list;"  were  material  to 
show  that  the  4th  section  was  framed  with  a 
view  of  givinj^  full  information  whereby  to 
ascertain  the  identity  and  sufficiency  of  the 
claimant's  property.  It  is  just  as  important 
that  a  party  who  ceases  to  occupy  the  pro- 
perty in  respect  of  which  he  has  already 
claimed  should  give  notice  of  any  change  of 
property  as  that  he  should  give  the  oiigmal 
notice  ;  the  very  object  of  the  legislature  being 
that  the  qualification  of  the  claimant  should  be 
open  to  investigation.  It  seems  to  me  that  the 
act  requires  a  party  claiming  in  respect  of  a 
successive  occupation  to  send  in  a  notice  of 
claim  of  the  property  so  held  in  succession, 
and  there  was  very  good  reason  whv  the  legis- 
lature should  so  require.  On  the  whole,  there- 
fore, I  think  the  party  in  the  present  case  was 
bound  to  send  in  a  new  claim,  as  he  did  not, 
according  to  the  words  of  the  4th  section,  "  re- 
tain the  same  qualification,"  and  that  the  de- 
cision of  the  revising  barrister  is  erroneous. 

Coltman,  J.  It  is  clear  that  the  party  here 
was  entitled,  as  far  as  qualification  is  con- 
cerned, to  be  on  the  register,  the  only  question 
is,  whether  he  has  taken  the  proper  means  of 
securing  his  being  registered.  It  is  rather 
by  impUcation  than  by  the  express  terms  of  the 
act  that  any  forfeiture  of  the  right  arises  in  this 
case,  because  section  4  enacts  that  the  over- 
seers shall  publish  a  notice  requiring  persons 
who  "  shall  not  retain  the  same  qualification  or 
continue  in  the  same  place  of  abode,"  &c.,  to 
send  in  a  new  claim,  which  certainly  leads  to 
the  result  that  it  was  the  intention  of  the  legis- 
lature to  oblige  such  parties  to  send  in  a  fresh 
claim.  But  the  clause  does  not  sav  expressly 
that  unless  such  claim  be  sent  in  the  nght  to 
be  put  upon  the  register  shall  be  forfeited. 
The  proviso  at  the  end  of  the  40th  section, 
however,  showed  distinctly  that  unless  such 
claim  in  the  case  of  a  change  of  qualification 
be  sent  in,  the  party  loses  his  right  to  vote. 

Maule,  J.  Whether  the  quahfication  is  the 
same  or  not  is  to  be  determined  by  looking  at 
the  property  itself,  describe  it  by  what  words 
you  would,  and  if  so,  then  it  must  be  conceded 
that  the  party  here  is  in  the  same  situation  as 
he  would  have  been  in  if  there  had  been  a  dif- 
ference in  the  descriptions  of  the  properties. 
There  was  just  as  much  likelihood  of  being 
misled ;  and  I  thing,  therefore,  a  new  claim 
was  necessary. 

WUUams,  J.,  concurred. 

Decision  reversed. 
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Cotttt<(  of  lEqttits. 
COJ\^STRUCTION  OF  STATUTES. 

ARBITRATION. 

Submissiim  to  arbitration, — Rule  of  court. — 
f^ion. — ^The  submission  to  arbitration  may, 
nder  the  9  &  10  Will.  3,  c.  15,  be  made  a 


rule  of  court,  not  only  after  the  award  has  been 
made,  but  after  the  last  day  of  the  term  follow- 
ing the  publication  of  the  award ;  and  when, 
therefore,  it  is  no  longer  open  to  either  party  to 
complain  of  the  award,  on  the  ground  of  cor- 
ruption or  undue  practice. 
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An  objection  to  the  validity  of  an  award  ap- 
parent  upon  the  award,  is  not  an  objection  to 
making  the  aubmissinn  a  rule  of  court  under 
the  statute. 

A  motion  to  make  a  submission  to  arbitra- 
tion a  rule  of  court  under  the  statute  may  be 
made  exparte :  Semble,  Heming  v.  Swinnerton, 
5  Hare,  350. 

Casfl  cited  in  the  judgment :  Wilkinson  v.  Page, 
1  Hare,  276. 

CORPORATION. 

Trust. — Construction  of  deed,— Vendor  and 
purchaser.  —Invalid  contract.— The  stat.  of  27 
£liz.  c.  20,  authorized  the  corporation  rf  Ply- 
mouth to  construct  a  watercourse  or  conduit 
for  bringing  a  supply  of  fresh  water  from  a  dis- 
tance to  Plymouth  for  public  objects,  as  for 
supplying  the  ships  and  town,  and  to  scour  the 
haven.    Mills  were  erected  on  the  watercourse, 
and  the  corporation  afterwards  conveyed  away  . 
a  portion  of  their  interest  in  the  leat :  Held,  \ 
that  the  corporation  had  undertaken  the  per-  ! 
formance  of  a  public  trust  and  could  not  divest  j 
themselves  of  the  means  of  fully  executing  it ;  | 
that  the  primary  duty  of  the  corporation  was  to 
provide  tor  the  public  objects  contemplated  by  , 
the  act,  and  that  the  surplus  water  only  was 
after  satisfying  the  public  services  to  be  ap- 
plied for  the  use  of  the  mills.    'I'he  court  also 
considered  it  to  be  doubtful  whether  the  corpo- 
ration could  alienate  the  watercourse,  or  any 
part,  for  satisfying  their  own  debt. 

Upon  the  construction  of  the  particular  in- 
struments, held,  that  by  the  conveyance  of  one- 
fourth  "  of  and  in  the  leat  or  watercourse,"  the 
purchaser  acquired  no  interest  of  the  water, 
other  than  such  a  part  as  remained  after  sup- 
plying the  public  purposes  for  which  the  leat 
was  authorized  to  be  made. 

A  hospital  having  a  corporate  charter,  was 
established  in  close  connexion  with  a  municipal 
corporation.  The  ex- mayor  was  to  be  the  go- 
vernor, the  master  and  assistants  were  elected 
from  the  corporation,  and  the  mayor  and  the 
aldermen  were  visitors  :  Held,  that  the  corpo- 
ration and  hospital  were,  in  equitv,  incapable  of 
contracting,  and  a  purchase  by  the  corporation 
of  property  belonging  to  the  hospital  was  set 
aside.  The  Attomey-General  v.  The  Corpora- 
tion of  Plymouth,  9  Beav.  67. 

CORPORATION  TRU8TBB8. 

The  court  will  not  make  an  order  for  filling 
up  vacancies  in  charity  trustees  under  the 
Municipal  Corp|oration  Act,  unless  it  be  satis- 
fied that  the  existing  number  is  practically  in- 
sufficient, and  that  inconvenience  arises  from 
not  having  more.  Worcester  Charities,  in  re, 
2  Phill.  284. 

FOREST   OF    DBAN. 

Power  of  arbitrators.— Setting  aside  award. 
-—Equity  to  enforce  parol  contract. — Commis- 
sioners appointed  under  an  act  of  parliament 
to  set  out  the  metes  and  bounds  of  mines  and 
quarries  in  the  Forest  of  Dean,  and  to  fix  the 
rent  to  be  paid  for  the  same  :  Held,  under  the 
terms  of  the  act,  to  have  no  power  to  compel  a 
miner  to  paA*  in  money  for  by-gone  workings, 
•r  to  ezcluae  him  from  the  award  if  he  refused 


to  make  such  payment.  Commissioners  ap- 
pointed by  an  act  of  parliament  to  determine 
the  respective  rights  of  the  Crown  and  the  cus- 
tomary miners  on  Crown  lands,  had  made  an 
award  giving  a  benefit  to  a  miner,  but  had  re- 
quired such  miner  to  submit  to  terms  which 
they  had  no  power  to  impose,  and  which  the 
miner  did  not  afterwards  fulfil :  Held,  that  after 
the  time  limited  by  the  act  for  malung  the 
award  had  expired,  the  court  would  not  set 
aside  the  award  at  the  suit  of  the  Crown,  as  it 
could  not  then  restore  the  miner  to  hia  rights 
under  the  act. 

In  the  case  of  an  award  made  upon  the  faith 
of  a  parol  contract,  entered  into  by  a  party  tak- 
ing  a  benefit  under  the  award,  that  such  party 
would  pay  a  sum  of  money  to  the  Crown,  an 
information  by  the  Crown  seeking  specific  per- 
formance of  the  parol  contract,  and  thereby  io 
efifect  to  adil  the  parol  agreement  to  the  award, 
cannot  be  sustained. 

llie  agent  employed  by  a  miner  in  the  ma- 
nagement of  his  mines  and  in  his  communica- 
tions \rith  the  commissioners  for  setting  cot  the 
metes  and  bounds  and  fixing  the  rents  and 
duties  in  respect  thereof,  is  not  therefore  the 
agent  of  the  miner  for  the  purpose  of  makings 
contract  with  the  commissioners,  not  within  the 
powers  which  have  been  conferred  upon  them 
in  that  character. 

Semble, — ^The  refusal  to  pay  a  certain  sum  of 
money  according  to  an  agreement  upon  the 
faith  of  which  an  award  was  made,  althoagh  it 
was  a  stipulation  which  the  commissioners 
making  the  award  were  not  empowered  to 
insist  upon,  would  be  a  ground  upon  which  in 
equity  the  party  to  whom  the  monies  were  to 
have  been  paid  might  resist  the  performance  of 
the  award  if  the  otner  party  had  sought  the  aid 
of  the  court  to  enforce  it.  Attorney-General  r. 
Jackson,  5  Hare,  355. 

Cases  cited  in  the  jadgment :  P«mber  n  Matherit 
1  Hro.  C.  C.  5^  ;  Clarke  v.  Grant,  14  Vet. 
524. 

FRAUDS,  STATUTE  OF. 

1 .  Effect  of  repudiation  of  trust  by  trustee,-' 
A.  anaB.,  for  whom  land  had  been  purchased 
by  C.  with  a  view  to  its  being  resold  inbuildio; 
lots  on  the  land  being  conveyed  to  them, 
signed  a  paper  writing  purporting  to  be  a  me- 
morandum of  an  agreement  between  them  re- 
lative to  the  land,  by  which  it  was  agreed  "  that 
they  should  each  advance  half  the  purchase- 
money,  and  receive  interest  on  the  same  at  5 
per  cent.,  and  that  they  were  to  have  each  one- 
third  interest  in  the  purchase,  and  to  resenre 
one-third  of  the  profits  arising  therefrom  for 
C.  in  lieu  of  his  commission  for  purchasing, 
selling,  surveying,  valuing,  and  laymg  out  the 
'  land  in  lots,  or  any  other  sen'icea  that  might 
I  be  required  of  him ;  but  that  it  was  clearly  and 
distinctly  understood  that  C.  should  have  no 
I  power  or  authority  whatsoever  over  the  land, 
and  that  he  should  not  be  entitled  to  receive 
any  compensation  therefrom  until  the  whole 
was  sold  and  paid  for."  The  land  baring 
afterwards  greatly  increased  in  value,  A»  and  B. 
refused  to  recognise  C.*b  interest  in  the  speco- 
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htion,  and  offered  him  a  money  compensation 
for  his  services.  W' hereupon  C,  who  had  ob- 
jected from  the  first  to  the  clause  in  the  memo- 
raadum  which  exchided  him  from  all  control 
as  inconsistent  with  the  ori^^inal  terms  for 
which  he  had  verbally  stipulated,  fil«!d  his  bill 
for  an  immediate  sale  of  the  land,  and  the 
co'irt  being  of  opinion  that  the  defendants,  by 
repudiating  the  trust  as  to  C.'s  share,  had  de- 
volved upon  the  court  the  discretion  which 
they  had  by  the  memorandum  reserved  exclu- 
sively to  themselves  as  to  the  time  of  sale,  de- 
clared C.  entitled  to  one-third,  and  referred  it 
to  the  Master  to  inquire  whether  it  would  be 
for  the  benefit  of  all  parties  that  the  land 
should  be  sold.  Dale  v.  Hamilton,  2  Phill.  266. 
2.  Partnership  in  dealing  with  land. — Agree' 
men/  made  and  signed  by  third  persons,-^X 
paxtnership  agreement  between  A.  and  B,  that 
they  shall  be  jointly  interested  in  a  speculation 
for  baying,  unproving  for  sale,  and  selling 
lands,  may  be  proved  without  being  evidenced 
bv  any  writing  signed  by  or  with  the  authority 
of  the  party  to  be  charged  therewith  within  the 
Statute  of  Frauds;  and  such  an  agreement 
being  proved.  A,  or  B.  may  establish  his  in- 
terest in  land,  the  subject  of  the  partnership, 
without  such  interest  being  evidenced  by  any 
each  writing.  Dale  v.  Hamilton^  5  Hare,  369. 
Cases  cited  in  the  judgment:  Morpbett  r.  Jooes, 

1  Swanst.  172  ;  Mundy  r.  Jolliff'e,  9  Sim.  413; 

Crawsbiiy  ▼.  Maule,  1  SwHntt.  .ol8  ;  Fereday  t. 

WiglKwick,  1   Bust.  &  Myl.  46 ;  JefTereyt  t. 

Smalf,  1   Vern.   t\7  \  Jackson  v.  Jackson,  9 

Ves.  591 ;  Lake  v.  Craddock,  3  P.  Wms.  158 ; 

Elliot  T.  Brown,  SSwanat.  489,  n. ;  Forster  r. 

Hale.  3  Ves.  696 ;  Taylor  v.  Salmon,  4  Mvl.  & 

Cr.  ir:9. 

HEIR. 

1  W.  4,  c.  47. — An  estate  was  sold  to  a  party 
to  a  suit  for  payment  of  the  testator's  debts, 
and  which  by  the  disclaimer  of  a  trustee  was 
vested  in  the  heir  pur  auter  we,  with  legal  re- 
mainder to  the  children  of  A,  (who  was  living) 
as  tenants  in  common,  llie  purchase-money 
v^  in  court.  The  case  appeared  to  be  within 
the  1  W.  4,  c.  47,  so  that  no  eflfective  convey- 
ance could  be  made  untff  the  death  of  A.  Held, 
that  the  purchase-money  ought  not  to  be  dis- 
tributed.   Heming  v.  Archer,  9  Beav.  366. 

JNCL08URE   ACT. 

Porer  of  commissioners, — PttbUc  or  private 
^ct.— Injunction. — Damage  to  watercourse  or 
^iraiii.— An  act  of  parliament  empowering  com- 
missioners to  inclose  the  common  lands  in  a 
wtain  township,  reciting  the  titles  of  certain 
landowners,  and  that  it  would  be  greatly  for  the 
advantage  of  the  proprietors  of  the  common 
lands  that  the  same  should  be  divided  and  in- 
closed, enacted  that  it  should  be  lawful  for  the 
commissioners  to  set  out  and  make  such 
ditches,  watercourses,  and  bridges,  of  such 
extent  and  form,  in  such  situations  as  they 
should  deem  necessary  in  the  lands  to  be  in- 
closed ;  and  also  to  enlarge,  cleanse,  or  alter 
the  course  of,  and  improve  any  the  existing 
ditches,  watercourses,  or  bridges,  as  well  in 
and  on  the  same  lands,  as  also  in  any  ancient 


inclosures  or  other  lands  in  the  township  as 
they  should  deem  necessary :  Heldf  that  the 
act  did  not  empower  the  commissioners  to  alter 
the  drains  in  the  common  lands  so  as  to  over- 
load an  ancient  drain  which  flowed  through  the 
common  lands  from  another  township,  and 
thereby  to  obstruct  the  drainage  of  the  lands 
in  such  other  township,  to  the  damage  and  in- 
jury of  the  owners  of  such  land. 

Where  an  act  of  parliament  empowers  certain 
persons  to  deal  with  their  own  property  or  with 
property  in  a  certain  place  or  district,  or  defined 
by  a  certain  description,  and  does  not  express 
liy  words,  or  by  necessary  implication  import, 
that  the  legislature  intended  to  affect  the  rights 
of  other  persons  in  other  property,  courts  of 
law  do  not  construe  mere  general  words  in  the 
act  as  affecting  the  rights  of  strangers  as  to 
property  not  within  the  description  of  that  with 
which  the  act  expressly  purports  to  deal. 

Whether  an  act  of  parliament  is  to  be  deemed 
a  public  act  binding  on  all  the  Queen's 
subjects,  or  merely  a  private  act,  depends  upon 
I  the  nature  and  substance  of  the  case,  and  not 
upon  the  technical  consideration  whether  the 
act  does  or  does  not  contain  a  clause  declaring 
that  it  shall  be  deemed  a  public  act.  Dawson 
V.  Paver,  5  Hare,  415. 

Cases  cited  iu  (hejiidgmenc:  Sir  F.  Harrington's 
ciise,  8  Rep.  138,  a. ;  Lucy  v.  Lovington,  1 
Ventria,  175;  S  Dwarria,  63<) ;  Slead  t.  Carey, 
IM.  G.&S.496. 

INFANT. 

Custody  under  2^3  Vict.  c.  54.— Order 
under  the  stat.  2  &  3  Vict.  c.  54,  that  an  infant 
daughter  should  be  delivered  out  of  the  custody 
of  the  father  into  that  of  the  mother. 

Is  it  not  necessary,  in  order  to  enable  the 
mother  to  apply  under  this  act  for  the  custody 
of  her  child,  that  she  should  have  obtained  or 
be  entitled  to  obtain  a  divorce  a  mensd  et  thoro. 
Bartlett,  exparte,  2  Coll.  661. 

INFANT  TRUSTER. 

X'W.A,  c.  60. — An  infant  devisee  had  been 
ordered  to  convey  real  estate  sold  for  payment 
of  the  testator's  estate.  He  made  default,  and 
was  not  amenable  to  process.  The  court, 
under  1  W.  4,  c.  60,  s.  8,  directed  a  person  to 
convey  in  his  place.  Thomas  v.  Gv>ynne,^ 
Thomas  v.  Thomas,  9  Beav.  275. 

INSOLVENT    DEBTORS*  ACT. 

1^2  Vict.  c.  1 10,  s.  61.— Misnomer. '^Judg- 
ment.— A  judgment  was  entered  up,  &c.  against 
Mr.  H,  under  a  warrant  of  attorney.  In  the 
judgment,  warrant  of  attorney,  &;c.,  he  was 
named  fF.  H.,  his  proper  name  being  IV.  B.  H.: 
Held,  that  the  judgment  was  valid. 

A  judgment  was  obtained  against  a  party 
under  a  warrant  of  attorney.  He  afterwards 
took  the  benefit  of  the  Insolvent  Debtors'  Act : 
Held,  that  the  judgment  creditor  was  a  neces- 
sary party  to  the  convey-mce  of  the  insolvent's 
real  estate  to  a  purchaser,  notwithstanding  the 
1  &  2  Vict.  c.  110,  s.  61.  Hotham  v.  Simter- 
ville,  9  Beav.  63. 

JUDGMENT   DEBT. 

Debtor  and  Creditor,~^A.  was  entitled  to  an 
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anmnty,  which  was  secured  bv  a  covenant  and 
by  an  assi^piment  of  leaseholas  to  her  in  trost 
to  sell :  Held,  that  her  interest  under  the  deed 
might  be  made  available  under  1  &  2  Vict.  c. 
1 10,  8. 1 3,  for  pi^ent  of  a  judgment  debt  doe 
from  her.   Harris  v.  Dootson,  15  Sim.  188. 

ULND8   CLA.U8S8   CONSOLIDATION  ACT. 

Form  of  eondUUm  of  ftomf .— The  condition 
of  a  bond  given  by  the  railway  company,  under 
the  85th  section  of  the  8  Vict.  c.  18,  on  taking 
poeseeaion  of  land  before  the  purchase  mon^ 
mm  ascertained,  was  **  on  denumd  to  pay  to  the 
owner,  or  on  demand  to  deposit  in  the  bank 
the  amount  of  such  purchase  money  when  de- 
tennined :''  HM,  that  the  condition  was  bad 
as  giving  the  party  claiming  to  be  owner  the 
option  of  compeUioff  payment,  either  to  himself 
or  into  ^e  buik,  nHiatever  the  title  might  turn 
out,  and  an  injunction  was  granted  till  a  proper 
bond  shcNild  be  executed.  Poymder  v.  Great 
Norikerm  Rmlwajf,  2  FhilL  330. 

LIMITATIONB,  STATUTE  OF 

1.  Deed  poU.  —  Assiffnment. — Equitable 
charge. — Expectant  legacy, — ^In  1816,  il.  mort- 
gaged an  estate  to  B,,  and  covenanted  to  pay  the 
mortgage  money.  In  July  1817>  A.,  and  B.  as 
his  surety,  conveyed  the  property  to  C,  on 
trust  to  seU,  and  pay  nrst  a  debt  from 
A.  to  C,  wluch  A,  and  B,  also  covenanted  to 
pay;  and  secondly,  to  pay  B,^8  debts.  In 
August  following,  A,  executed  to  B.  an  equit- 
able charge  other  property.  In  1834,  C.  sold 
tlie  estate  and  applied  the  produce  in  part  pay- 
ment of  B*s  demand.  In  1842,  a  bill  was  filed 
5r  B.  agzdnst  A,  to  reaHxe  the  equitable  chai^ : 
eld,  that  until  the  trust  of  the  deed  of  July 
1817  was  exhausted  in  1834,  the  covenant  in 
the  deed  of  1816  subsisted  wholly  unaffected 
by  time ;  that  the  debt  and  the  personal  remedv 
to  recover  it  subsisted  at  the  time  the  bill 
was  filed,  and  that  the  equitable  charge  was 
therefore  then  operative. 

A  deed  poll,  in  the  form  of  a  power  of  attor- 
ney, held  in  equity  to  amount  to  an  assignment 
or  to  a  covenant  to  assign. 

Effect  given  to  an  equitable  charge  for  valu- 
able consideration  upon  expectant  legacies. 
Benmett  v.  Cooper,  9  Beav.  252. 

2.  Mortgage, — Tenant  in  common, — Isgaet. — 
The  personal  representative  of  a  deceased  tenant 
for  life  of  a  mortgaged  estate  is  not  a  necessary 
party  to  a  bill  by  the  mortgajB^ee  against  the  re- 
nudnder-man,  although  the  bm  pray  payment  of 
an  arrear  of  interest  which  accrued  during  his 
lifetime. 

Where  a  mortgagee  is  also  tenant  for  life  of 
the  mortgaged  estate,  the  Statute  of  limitations 
does  not  begin  to  run  agaipst  the  mortgage  title 
until  his  death,  and  the  same  applies  where  the 
mortgagee  is  a  tenant  in  conunon  with  others  of 
the  mortgaged  estate. 

Form  of  issues  directed  in  a  foreclosure  suit, 
to  ascertain  whether  a  mortgage  deed,  45  years 
old,  had  ever  subsisted  as  a  security,  and  if  so, 
whether  it  had  been  satisfied.  Wynne  v.  Styan, 
2  Phill.  303. 

LUNATIC  TRUSTEE. 

Decree  of  sale  of  real  estate,— Stat.  1  W,  4, 


c.  10,  a,  18.— Tenant  for  life  of  estates  decreed 
in  a  creditor's  suit  to  be  sold  for  pajrmeDtof 
debts,  is  a  trustee  for  the  purchaser  ymasi  the 
meaning  of  1  W.  4,  c.  60,  s.  18.  Be  ARjKeM, 
2  PhiU.  254. 
Oase  cited  in  the  jadgmsorr  King  v.  Leacbj  f 
liBTe,  57. 

LUNATIC  MORTGAGEE. 

Exira  costs  qf  reconveyance  occasioned  iy 
hmacy,— The  costs  of  proceedings  underlie  1 
W.  4,  c.  60,  s.  3,  fin-  the  purpose  of  obtainiDg 
a  reconveyance  of  a  mortgaged  estate  from  a 
lunatic  mortgagee,  are  to  be  borne  by  the  In- 
natic's  estate.    In  re  Thwnsend,  2  PhiU.  348.  , 

Case  cited  in  the  jadgment:  Ezparte  Bicbaidi 
1J.&W.264. 

RAILWAYS. 

Shares.— Option  to  purchase, — Time  of  the 
essence  of  a  transaction. — ^A  railway  company 
having  resolved  on  the  25th  July  to  create  a 
certain  number  of  new  shares,  gave  at  the  same 
time  an  option  to  every  registered  proprietor 
to  take  a  certain  number  of  those  shares,  pro- 
vided he  declared  such  option  on  or  before  the 
1 0th  August  f oUo wmg.  One  of  the  registered 
proprietors,  who  was  Tesident  at  Naples,  wii 
not  apprized  of  the  resolutions  until  the  12th 
August  Bnt  on  that  day  he  wrote  to  the 
secretarv  to  the  company  declaring  his  option 
to  take  nis  proportion  of  the  new  shares. 

Hold,  that  the  time  fixed  by  the  resolntions 
was  final,  and  consequenUy  that  the  plaintiiPs 
declaration  was  too  late.  Pearson  v.  Londn 
and  Croydon  Raihoay  Company,  14  Sim.  541. 

BBVIVOB  OF  SUIT. 

14-2  Ftirf.  c.  110,  s.  18.— Owto.— The 
general  rule  that  a  suit  cannot  be  revived  for 
costs  remains  in  force,  notwithstanding  the 
]  &  2  Vict.  c.  110,  s.  18,  gives  the  effect  of 
jud^ents  to  decrees  and  m^ers  of  courts  of 
equity.    Andrews  v.  Lochrood,  15  Sim.  153. 

Case  cited  in  the  Jadgment :  Jeaoor  ▼.  Jenoar, 
10  V«s.  562;  Jopp  v.  Oeering,  5  Madd.S75. 

TBKAKT  IN   COMMON. 

Liability  to  accotmt  to  co-tenant. — Stat.  4 
Anne,  o.  16.— Whether  pne  tenant  in  common 
of  a  farm,  who  has  alone  occupied  and  culti- 
vated it,  is  liable,  independency  of  contract,  to 
account  with  his  co-tenant  for  a  moiety  of  the 
profits,  qutere  ? 

An  executor  who  had  been  tenant  ia  com- 
mon with  his  testator  of  a  farm  which  the  latter 
had  alone  cultivated,  daimiog  to  be  a  creditor 
of  the  estate  for  a  moiety  of  the  profits,  the 
court  directed  an  action  to  be  brought  to  try 
the  right.    Henderson  v.  ^osoii,  2  J^ilL  308. 

Case  cited  in  the  jadgment :  Wheeler  r.  Hois^, 
Willes,  208. 

And  see  Frauds,  Statute  of,  2. 

TRUST. 

See  Corporation:  Frauds,  Statute  of,  I; 
Infant  Trustee;  Lunatic  Thistee. 

TRUSTER,  NEW. 

Appointment  on  petition.  —  1  W,  4,  c.  60, 
s.  22. — ^The  court  may  appoint  a  new  trustee 
under  1  W.  4,  c.  60,  s.  22,  although  the  in- 
strument creating  the  trust  contains  a  power  to 
appoint  new  trustees.  Re  Foxhali,  2  Phill.  2SI. 


DiaEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  DECEMBER  18,  1847. 


'  <*  ftii«d  magiB  ad  voi 
Pertinct,  et  nouiie  nuJam  est,  agitamtts." 

HoaiT. 


ELECTION  PETITIONS.— LAWYERS 
IN  PARLIAMENT. 

Th«  time  limited  by  the  orders  of  ihe 
Honse  of  Commons  for  presenting  election 
petitions  expired  on  the  7th  instant,  and  it 
appears  that  41  petitions  hare  been  pre- 
sented, by  which  tne  seal^  of  no  less  than 
fifty  members  are  put  in  jeopardy.  Chie  of 
the  petitions — ^that  for  Hythe,  questioning  j 
the  return  of  E.  D.  Brockman,  Esq.,  the| 
Recorder  of  PoBcstone, — ^has  since  been 
abandoned ;  and  in  another  case — ^that  of; 
the  Montgomery  boroughs,  where  a  petition , 
was  presented, — the  fitting  member  (the! 
Hon.  H.  Cholmondeley)  whose  return  was 
impeached,  has  already  given  notice  that  it  j 
is  not  his  intention  to  defend  the  return,  i 
^ere  are  39  petitions,  however,  still  to  be 
disposed  of,  questioning  the  return  of  48 
members. 

Takii^   into  account  the  disinclination 
which  so  generally  prevails  just  at  present  to ; 
engage  in  any  proceeding  involving  a  pecu-  j 
niaiy  outlay  that  may  be  avoided,  and  the  i 

Kmlent  impression  that  the  parliament  I 
ly  elected  is  not  destined  to  have  a  very : 
protracted  existence,  the  number  of  election  I 
petitions  cannot  be  considered  as  much  be- ) 
low  the  usual  average.     The  period  fori 
<|&e8tiaiiing  the  stifficieacy  of  the  reoogni- 
zances  has  not  yet  expired,  and  therefore  it 
u  Twseible  that  some  of  tke  petitioDS  may 
Wl  to  the  gromid  upon  objections  taken  be- 
fore the  Examiner  ot*  Recognizances.*    It  is 
pTobablCj  also,  that  a  certain  proportion  of 


*  Afi  to  the  practice  of  cd>j«aing  to  «uretieB 
nader  the  7  &  8  Vict.  c.  103.  See  ante,  vol. 
34,1).  385.  ' 

Vol.  xxxv.  No.  1,032. 


the  petitions  may  be  abandoned,  or  mem- 
bers petitioned  against  decline  to  defend 
their  retuens,  before  the  select  committees 
are  appointed.  Allowing  for  these  contin- 
gencies, there  will  still  remain  from  20  to 
30  cases  to  be  contested. 

Upon  turning  to  the  List  of  Lawyers  in 
Parliament,  (vol.  34,  p.  341,)  we  are  glad 
to  perceive  that  there  are  but  few  whose 
seats  are  questioned  on  petition.  There  is 
a  petition  from  the  electors  of  Abii^don 
against  the  return  of  Sir  F.  Thesiger,  and 
a  petition  from  Horsham  against  die  return 
of  Mr.  J.  Jervis,  the  son  of  the  Attorney- 
General,  both  of  which  we  hope  will  be  un- 
successful. Mr.  Fergus  O'Connor's  return 
for  Nottingham  is  also  questioned,  we  un- 
derstand, upon  the  ground  of  want  of  pro- 
perty qualification  only.  In  looking  through 
the  list  of  petitions,  we  observe  that  there 
is  a  petition  from  the  electors  of  Lyme  Regis, 
against  the  return  of  Mr.  T.  B.  Adney,  who 
carried  the  election  against  Sir  Fitzroy 
Kelly  by  a  small  majonty ;  and  that  Mr. 
W.  H.  Watson  has  petitioned,  in  his  own 
name,  against  the  return  of  Mr.  R.  S. 
Guinness  for  the  borough  of  Kinsale.  If  e 
trust  that  both  the  former  members  will  be 
re-seated.  For  all  these  cases  the  recog- 
nizances are  already  perfected,  and  reported 
to  be  unobjectionable.  Mr.  Keogh,  a  mem- 
ber of  the  Irish  bar,  who  was  returned  for 
the  bwough  of  Athlone,  has  also  been  pe- 
titioned against. 

Of  the  eight  solicitors  who  Jiave  been  re- 
turned to  serve  in  the  present  parliament, 
we  rejoice  to  state^  no  one  has  been  sub- 
jected to  the  annoyance  and  expense  of  an 
election  petition.    Palmam  qui  meruit ferat. 

In  our  List  of  Lawyers  in  Parliament  for 


lMA^'¥(L'l9tt4^h'^e  MtiRie  of  a  lii^hly 
ttf^peekble  lAid  «bl6  solicitor  of  Dublin, 
Mr.  IdknSHdl^,  m^mb^rl^  Garlov. 
"  v^o'  pariiattetitiurr  prooeedings  beyond 
ikxM^^onti^cted  uritn  die  examinatkm  into 
tile  aalfidesey  of  the  election  recoig&ivanoes, 
kMA  be  tftkeh  in  reference  to  the  disputed 
seats,  until  the  re-assembling  of  parliament 
iifter  the  Christmas  hoHdays.  A  eertain 
itomber  of  select  committees  will  then  be 
Appointed  weekly. 


THE   GOVfiBNMENT  RAILWAY 
BILL. 

ThxT)!!!  introduced  into  the  House  of 
Commons  under  the  sanction  of  her  Ma- 
jesty's government,  and  laid  before  our 
liters,  {ante,  p.  108,)  "to  give  further 
tune  for  making  certain  railways,"  is  re- 
.ti^kable  as  being  rather  at  variance  with 
atbe  q)irit  of  modern  legislation,  and  bearing 
4)p|iie  resemblance  to  those  sumptuary  laws, 
4^wliich  such  numerous  examples  are  to  be 
immd  in  the  records  of  legislation  during 
the  seventeenth  century.  The  measure, 
too,  imperatively  demands  the  prompt  at- 

( tfmtion  of  all  who  are  concerned  or  in- 
44»ested,iathe  construction  of  railways,  as 
it  fdxwoses  to  afford  very  Umited  opportu- 
jgiities  for  the  consideration  and  determina- 

I  tian,  of  questions  of  great  personal  and 
iwh'&c  importance.  A  short  analysis  and 
wAkw  of  the  provisions  of  the  proposed 
JbSljl  win  suffiaently  explain  the  grounds 
w^n  which  we.  deem  them  deserving  of 

It  win  be  found,  upon  an  examination  of 
^ihe  Ibill^  that  its  clauses,  which  are  only 
nine  in  number,  are  divisible  into  those 
which  are  jpermisnve,  and  one  which  is  pro- 
JMiary, 

.TkepemduiDe  dauses  extend  the  periods, 
.»ecifi«l  in  various  acts  of  parliament,  for 
4ae  completion  of  aU  unfinished  railway 
^OckSf  under  certain  r^ulations,  which  ap- 
pear ta  be  dearly  defined,  and  calculated  to 
afford  that  protection  and  security  to  parties 
awteiping  injury  by  die  extension  and  delay 
.lo.^hich  tbey  are  fairly  entitled.  By  the 
flat  section,  railway  companies  desiring  that 
Ati  periods  ^edfied  for  the  purchase  of 
Jtands^  or  the  completion  of  works,  in  their 
mp^ctive  acts,  should  be  extended,  are  to 
^$9$  ^  ^e  first  instanoej  to  the  commis- 
.sioiiera  of  railways,  Mating  what  extension 
>of  time  is  required,  and  to  what  part  of  the 
Mlwinr  work  or  li^d  the  extension  is  in- 
.  tended  to  apply,  as  weU  as  the  grounds  for 
jsnch  application*    By  the  nex^  section^  if 


the  railway  comnriijwtttieiii  rdidnU 
there  are  suifieietit  gronndi  ibr  ekileirtiiiliag 
the  application,  they  ftre  to  re«jtiire  litxkfe 
to  be  given  by  advertisement,  shp#ingiAen 
and  in  what  manner  any  person  aggrieveS 
by  such  extension  and  objecting  ther^tp 
may  bring  such  objections  before  the  com- 
missioners. After  hearing  sttoh  objeetion, 
if  any,  the  commissioners  may,  if  they  tliiak 
fit,  by  warrant  under  seal,  extend  tiie  period 
for  the  completion  of  works  or  the  puitlisse 
of  lands  for  such  further  time,  not  exceed- 
ing two  years  from  the  period  specified  in 
existing  acts,  as  they  think  fit ;  and  the  ex- 
tension is  to  apply  to  the  whole  of  dike 
works  and  lands,  or  to  suck  parts  ad  shdl 
be  spedfied  in  the  commissionera'  wamot. 
(Beet.  3.)  After  the  granting  of  such  wir- 
rant,  the  Railway  Act  referred  to  therrifi, 
authorising  the  construction  of  such  ndlwiy 
or  works,  M  to  be  construed  aa  if  .th^  ex- 
tended period  specified  in  the  wwmit  hid 
beeti  mentioned  in  the  act.  "(Beet.  4).  Hie 
act  is  hot  to  revive  any  powers*  whieh  ef- 
pired  before  its  passing,  or  to  itfeot  cAjr 
I  contract  previousfy  made ;  and  nddoe  <df 
;  any  such  warrant  is  to  be  published  in. ^ 
I  Gasette  within  one  month  mer  it  is  gtairttd. 
Owners  and  ocaipiers  of  land,  Soc^  sfasH  be 
entitled  to  claim  in  respect  of  the  daautt^ 
if  any,  sustamed  by  them  by  i«aabn  of  "nle 
I  extension  of  time  and  of  anr  delay  in  tatif^ 
j  the  lands  and  completing  the  wortts  -neefll- 
I  saiy  for  the  construction  of  the  railway,  tad 
;  snch  claim,  if  not  settled  by  agreeinetit  be- 
tween the  company  and  the  daimant,  is  fo 
be  settled  by  arbitration,  or  by  the  fetM 
of  a  jury,  in  the  manner  provide  in  de- 
puted cases  of  compensation  hv  the  Lands 
Clauses  Consolidation  Acts,  (8  &  9 1^. 
cc.  18  &  19,)  which  are  incorporated  inthb 
act,  (ss.  7  &  S). 

As  already  suggested,  the  prohikitary 
part  of  the  proposed  act  is  contained  ia't 
single  section,  which,  apart  from  other  cos- 
siderations,  does  not  appear  to  be  as  dearff 
and  oondsely  framed  as  could  be  wished. 
The  provision  is  as  foUows  :^— 

*'  That  no  railway  company  aotiioriaed  by 
act  of  parliament  to  construct  a  railway  or  Vtj 
works  connected  with  a  railway,  who^a  Q^ 
befiwe  the  27th  November,  18'47«  enteiied  iolo 
any  contract  or  agreement  for  the  execiMlon  of 
any  worka  which  they  were  for  the  firat  tL^ 
authorised  by  auch  act  to  constratt,  ahidleiuar 
into  any  ancn  contract  or  agreement  ^iiUnB  fi 
calendar  montfaa  afiter  Uie  paaamg  of  tliisa^ 
mctfpdDg  aiwaya  from  tboa  aaaetoMBitcooliadi 
and  agreements  for  the  coiMmotio»Q(^]P'|^ 
of  any  railway  whidi  by  the  i^ianmFi^'W 
construction  thereof  is.  snbstitatedj)^,,wa|;. of 


GotettMpiyJBIi*M|rAaM/^(2lilifeqrJtait^J^^  )$& 


isaiitidn.'MBi  ikbrMm^m  originally,  pmpoaed 
m^UifMmA  kf  Mne  {NmHouB  act,  and 
vl»d^  U^b^oQtd  in  favour  of  aucb  deviation, 
anf  ^so  ffoDiracta  and  agreamepts  for  the  con- 
struction .of  8uch  other  works  which  the  com- 
pany shall  be  aulhbnsed  to  proceed  in  con- 
stractitifl^bf  the'  conttent  of  so  many  of  the 
shai^hoiden  as  hold  at  least  three-fourths  of 
tbft  vrhole  ntimber  of  aharea  in  the  said  railway, 
ftach  couMiit  to  be-  aignifiad  in  writing,  under 
their  handfrreapectively,  within  air  weeka  after 
liie{iawungofibis  act;  and  all  contracts  and 
meements  entered  into  in  contravention  of 
t£i«  enactment  shall  be  utterly  void  and 
of  none  effect." -^  And,  by  a  subsequent 
prorision^  contained  in  the  same  section,  a  cer- 
tificate of  such  consent  of  the  shareholders  is 
to  be  deposited  in  the  office  of  the  commisaion- 
tra  of  vaihraya,  and  auch  certificale,  or  a  copy 
aader  Uie  seal  ol  the  commissioners  is  to  be 
received  as  evidence  in  all  courts,  that  auch 
consent  wds  duly  given. 

It  appears  to  be  the  intention  of  those 
who  framed  this  clause,  absolutely  to  pro- 
hibit all  tailway  companies  from  making 
any  fieab  oontraots  for  twelve  months^  ex- 
cept in  two  cases, — lst»  where  the  legisla- 
ture has  alffttady  authorised  a  deviation  by 
way  of  substitiijtioQ  for  some  railway  work 
pmiouaiy  authorised  ;  and  2ndly,  where 
the  writtjeo  consent  of  the  holders  of  thrce- 
foiurtbs  of  the  shares  in  the  co!npany  has 
been  obtained  within  six  weeks  afler  the 
passmgofthisact.  As  we  read  the  pro- 
posed enaotment,  the  consent  of  share- 
holders is  not  required  for  entering  into 
csntraets  for  oonstmcting  or  completing 
works  substituted  for  others  by  any  exist- 
ing act  of  parliament.  With  respect  to 
such  workSy  it  is  intended  that  the  directors, 
or  other  governing  body,  shall  have  the 
same  power  to  enter  into  fresh  contracts  as 
they  now  have,  and  as  if  the  proposed 
enactment  did  not  become  law.  But  with 
respect  to  contracts  for  works  which  do  not 
fall  within  the  description  of  works  substi- 
tuted for  other  works  previously  authorised 
to  be  executed,  we  presume  it  is  meant  that 
their  validity  shall  depend  upon  the  pre- 
vious consent  of  three-fourths  of  the  share- 
holders, such  consent  to  be  obtained  with- 
in six  weeks  after  the  passing  of  the  act. 
A  question  may  arise  under  this  clause  as  it 
is  now  framed,  whether  a  company  which 
has,  prior  to  the  27th  Nov.  last,  entered  into 
a  contract  for  the  execution  of  some  works 
they  were  authorised  by  an  existing  act  to 
construct,  may  enter  into  fresh  contracts 
foQowiog  up  or  continuing  the  former  con- 
tracts, notwithstanding  the  proposed  danse. 
^opposing  a  contrMt  to  have  been  entered 
into  before  the  27th  November  for  the 
earthwork  on  a  particular  line,  and  such 


cofitMdktd  be  €omfdeteA  sbsctly  after  ^ 
27th  November,  is  the  eonipany  prdubitejd 
from  eostractw  for  the  iron  rails  for  t^ 
portion  of  the  line  so  prepared?  If  tfiis 
question  be  answered  affirmatively,  the  biQ 
will<^>erate  practically  as  a  suspension  of 
railway  works  for  a  period  of  at  least  twelve 
months.  We  apprenend  it  will  be  found 
all  but  impossible  to  procure  the  written 
consent  of  three*fourths  of  the  shareholdecs 
in  any  railway  company,  within  the  limited 
period  of  six  weeks  after  the  passing  of  the 
act,  and  it  will  be  perceived  that  this  pro- 
vision does  not  contemplate  that  absent  or 
other  shareholders  should  be  entitled  to  give 
their  consent  by  proxy  or  power  of  attorney. 
The  consent  must  be  signified  in  writing 
<'  under  the  hands  of  the  shareholders  "  Ve- 
spectively. 

It  is  beside  our  purpose  to  discuss  the 
policy  or  expediency  of  this  measure ;  but, 
assuming  it  to  be  just  and  necessary,  we 
may  be  permitted  to  doubt,  whether  the 
prescribed  period  of  six  weeks  for  obtaining 
the  consent  of  three-fourths  of  the  share- 
holders is  not  too  short,  and  whether  some 
regulation  might  not  be  framed,  under  which 
shareholders  might  depute  to  others  the 
power  of  consenting  on  their  behalf.  Hoi^- 
ever  desirable  it  may  be  to  check  the  outlay 
of  money  on  the  construction  of  railwiCJ^ 
works,  it  is  not  difficult  to  conceive  that 
there  may  be  works  already  in  progress,  the 
suspension  of  which  for  a  period  of  twelve 
months  would  be  most  detrimental  to  the 
shareholders  as  well  as  the  public.  The 
proposed  bill  should  be  attentively  watched 
in  its  progress  through  parliament,  and  the 
attention  of  the  public  promptly  called  to 
any  alterations  suggested  in  its  provisions. 


CHANGE  OF  NAME  BY   INCORPO- 
RATED INSURANCE  COMPANY. 


Although  incorporated  companies  are 
exempt  from  many  incidents  to  wnich  indi- 
viduals are  subject,  it  would  seem,  from  a 
recent  decision  of  the  Court  of  Queen's 
Bench,**  that  they  are  legally  incapacitated 
from  changing  their  names,  except  under 
the  anthority  of  an  act  of  pariiament,  <k 
under  the  authority  of  a  charter  granted  by 
her  Majesty.  The  point  was  raised  and  de- 
cided under  the  following  circumstances. 

«*  The  Sheffield,  Rotherham,  and  Chestttf- 
field  Fire  and  Life  Insurance  Company" 


«»  In  re  The  Sh^ld,  Botherhafn,  and  Che^ 
tetfield  Fire  and  Life  Insurance  Compatny,  In 
Law  Jour.  407,  Q.  B. 

h2 


X)S6        Change  of  Name  by  jMCorparaUd.  hmramet  OpoyMwy .— Jtftio  BUk  in  PaHimmat, 

JHB8  onl'jbliflhrd  tft^r  tbB  p^f«}w  nf  ibfi 

Jo^it  Stock  CoiQ|Uuue»'  JR^gwtralioa  Act,i 

(7  &  8  Viot  c  1 10,)  and  ^mpkUlj  regis- 

teved  in  that  name,  under  the  provisiont  of 

the  act,  on  the  ]  3th  Dec.,  1845.     It  was 

provided  by  the  deed  of  settlement  under 
which  the  company  was  established,  that 

twMhirds  of  the  shareholders  should  have 

the  power  to  change  |;he  name  or  style  for 
the  time  being  of  the  company,  and  pur- 

«aant  to  this  provision,  it  was  subsequently 

^solved at  aboard  of  directors,  and  duly 
confirmed  at  two  meetiifgs  of  the  share- 
holders by  the  votes  of  two-thirds  of  the 
shareholders  present,  that  the  name  of  the 
company  should  be  changed  to  ''The  North 
<of  Sngland  Fixe  and  Ltfe  Insurance  Com- 
pany." A  return  of  tliis  change  of  name 
was  made,  in  the  form  required  by  the  act,  to 
the  A^^ter  of  Joint-Stock  Companies,  who 
declined  to  register  the  return,  and  also  de- 
clined to  register  a  supplemental  deed  exe- 
cuted by  the  shareholders  for  the  purpose 


dbaage  of  dmbw  by  nnmaorpfliated  joial. 
stock  ooafanies  wis  expiessty  IMitddenby 
the  fl^at.  1  Vkt.  c.  73,  s.  7,  and  a  sin^ 
provision  was  probably  considered  unneces- 
sary in  the  7  &  8  Vict.  c.  110«  because  the 
companies  were  by  that  act  incorporated, 
and  the  general  principb  ahneady  adverted 
to  was  applicable.  Upon  these  groaads, 
the  court  determined,  that  the  company  hid 
failed  to  show  that  they  were  entitled  to  the 
change  of  name  they  claimed  to  have  regis- 
tered, and  the  rule  for  a  mandamus  was 
therefore  discharged. 


NEW  BILLS  IN  PARLIAMENT. 


ROMAN   CATHOLIC   OH  A  BIT  ABLE  TRUSTS, 

This  is  a  bill  for  the  better  administratioa 

of  charitable  trusts  for  the    benefit  of  her 

Majesty's  Roman  Catholic  subjects.    It  recites 

that  by  10  Geo.  4,  c.  7 ;  2  &  3  Will.  4,  c.  115; 

^   7  &  8  Vict.  c.  102 ;   and  9  &  10  Vict.  c.  59, 

«   «.    T.       ^,       I  /.  /.  .1      '  ^  I  certain  penal  enactments  made  and  passed  by 

of  efifcqtmg  riie^cUwige  of  JW^^  parliament  of  England,  the  parliament  of 

-.    „  4.        «^.,«,  ^*  o.,^,  *«  ..o«    .^i.*np      a     <5j,ot|and,  the  parliament  of  Ireland,  and  tlic 

parliament  of  Great  Britain  respectively,  agtunst 


pany,  the  ground  of  such  refusal  beiug,  that 
the  name  in  udiich  the  company  was  oom- 
pletaly  regiatered  could  not  be  changed. 
The  company  Uiereupon  obtained  a  rule, 
calling  upon  the  llegister  of  Joint-Stock 


the  Roman  Catholic  reKgion  and  vorship,  and 
the  teaching,  profession,  and  practice  thereof, 
and  the  disposition  of  proper^  for  charitable 


Compauics  to  show  cause,  why  a  mandamus  i  purposes  connected  therewith  within  this  reahn 
should  not  issue  directing  him  to  register  i  ?;°d  the  dommions  thereunto  appertaimng 
. ,         .  *•  xC     1  r      _  have  been  for  ever  repealed :    but  that  doubt? 

the  return  oi  the  change  of  name.  .   ^^  entertained  as  to  how  far  the  same  re^pw- 

In  support  of  the  rule  it  was  intended,  |  ^i^^^jy  ^^^^  operated  to  make  lawful  such  us«, 
that  a  change  of  name  was  not  expressly  trusts,  or  dispositions  of  real  or  personal  pro- 


prohibited  by  tlie  Stat.  7  &  8  Vict.  c.  1 10 
and  that  as  trading  co-piirtnerships  were  at 
liberty  to  change  their  style,  there  was  no 
yalid  reason  why  joiut-stock  companies 
should  not  have  the  same  power.  On  the 
other  hand  it  was  said,  that  the  name  was 
of  the  essence  of  a  corporation,  and  great 
inconvenience  might  arise  if  afler  actions 
were  commenced  against  a  company  the 
name  of  the  company  could  be  changed. 

Having  taken  time  for  consideration,  the 
court  pronounced  a  deliberate  opinion,  that 
after  a  company  has  been  completely  regis- 
tered nnder  the  7  &  8  Vict.  c.  1 10,  so  as  to 
be  iMCorporated  by  the  name  set  forth  in 
the  deed  of  settlement,  such  incorporated 
oompany  has  not  the  power  to  change  its 
name.  The  identity  of  name,  it  was  said, 
vas  the  principal  means  for  effecting  that 
perpetuity  of  succession,  w;th  frequent 
change  of  members,  which  was  an  import- 
ant purpose  of  incorporation ;  and,  though 
the  Queen  by  her  prerogative  might  incor> 
porate  by  a  new  name,  the  general  principle 
was,  that  such  a  change  required  tne  same 
ppwer  as  created    a    corporation.^       The 

*=  The  authorities    cited    in    the   judgment 


perty  for  the  benefit  of  Roman  Catholics  with- 
in Great  Britain  and  Ireland,  and  the  other 
dominions  of  her  said  Majesty,  as,  before  and 
at  the  respective  times  of  the  passing  of  th« 
said  acts  resi)cctively,  were  or  were  accounted 
to  be  superstitious  or  unlawful :  and  that  from 
divers  periods,  for  the  most  part  anterior  to 
the  passing  of  the  said  repealing  acts  reflec- 
tively, or  some  of  them,  real  ana  personal  pro- 
perty, of  considerable  amount  in  the  whole, 
hath  been  in  numerous  cases  given  or  dis- 
posed, or  holden  to,  upon  or  subject  to  certain 
charitable  uses,  trusts,  or  purposes  for  the 
benefit  of  Roman  Catholics  within  England 
and  Wales,  but  which  uses,  trusts,  or  purposes 
before  and  at  the  respective  times  of  the  passing 
of  such  acts  or  some  of  them,  were  or  were 
accounted  to  be  superstitious  or  unlawful ;  and 
in  order  to  prevent  the  discovery  of  such  uses. 
trusts,  or  purposes,  and  the  forfeiture  of  J>uch 
property  respectively,  the  administration  of  the 
same  hath  been  exercised  without  any  expres^^ 
provision  being  made,  or  order  taken  for  secur- 
ing the  due  administration  of  the  said  property 
respectively,  in  conformity  with  the  usfs. 
trusts,  or  purposes  to,  upon,  or  for  which  such 

were :  Bac.  Abr.  Corporation,  c.  1 ;  The  /i»»j 
V.  Tke  Bailiffs  of  Ipswich,  2  Ld.  Raym.  1233 ; 
Melhry.  Spateman,  1  Wms.  Saund.  339^a; 
and  Mellor  v.  Walker,  2  ibid.  2. 


Iftw  Biils  i»  PatHaneul. 
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property  iWM  99  gmn  or  dkposed,  or  'holden 
ql  £d  mm,,  whereby  U  hiitli  in  sundry  cases 
happened  that  the  said  trust  premises  have 
been  and  are  diverted  from  the  several  ua/^s, 
tru:>ts,  or  dispositions,  to,  upon,  or  subject  to 
which  the  same  ought  to  have  been  adminis- 
tered: that  it  is  expedient  to  remove  such 
doubts,  in  order  to  prevent  such  misapplica- 
tion.   It  is  therefore  proposed  to  enact :  I 

1.  The  said  acta  and  this  act  to  have  re- ! 
lation  to  the  timea  when  the  charitable  trusts  \ 
were  created. 

2.  Roman  Catholic  charitable  trusts  not  to 
be  accounted  superstitious  or  unlawful,  if  in , 
conformity  with  their  religion.      Not  to  be , 
affected  merely  because  the  founder  or  any 
person  holding  or  enjoying  the  same  shall 
happen  to  be  a  monk  or  Jesuit. 

3.  Where  there  is  no  express  declaration  of ; 
tnuts,  they  shall  be  collected  from  twenty : 
years  usages  if  in  accordance  with  the  laws  of 
the  Church  of  Rome.  Proviso,  that  if  there ; 
beaa  express  declaration  of  trusts,  no  such! 
usage  shall  prevail  against  it.  | 

4.  Roman  Catholic  charitable  trust  property 
to  be  permanently  dedicated  to  the  purposes  of 
the  trusts,  aad  the  laws  and  usages  of  the| 
Roman  Catholic  Churchy  particularly  with  re- ! 
ference  to  appointments  to  and  removals  from 
ecclesiastical  livings  or  endowments.  | 

5.  That  where  at  the  time  of  the  passing  of 
this  act,  or  at  any  times  or  time  previous 
thereto,  any  real  or  personal  property  clearly 
and  expressly  given  or  disposed  or  holden  by 
my  persons  or  person  to,  upon,  or  for  any 
charitable  uses,  trusts,  or  purposes  of  a  sueci- 
fiedor  ascertained  nature,  for  the  benent  ofi 
Roman  Catholics  in  England  or  Wales,  or  the  [ 
woduce  or  income  of  such  property  hath  or| 
lave,  nevertheless,  wholly  or  in  part  been  di- , 
verted  from  such  uses,  trusts,  or  pur|)oses, 
sod  applied  to,  upon,  or  for  other  charitable  ^ 
uaes,  trusts,  ox  purposes,  which,  albeit  for  the 
benefit  of  Roman  Catholics,  were  not  directed, 
specified,  or  contemplated  by  such  persons  or 
per»oa  respectively,  then  and  in  every  such 
case  it  shall  be  lawful  for  the  Lord  Hi^h  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal  for  the  time 
being,  or  the  Master  of  the  Rolls  for  the  time 
being,  or  (where  such  property,  produce,  or 
income  was  or  is  situate  or  applicable  within 
the  county  palatioe  of  Lancaster)  for  either  of 
the  said  judges  respectively,  or  for  the  Chan- 
cellor of  the  Duchy  of  Lancaster  for  the  time 
being,  and  the  said  judges  respectively  and 
each  of  them,  are  and  is  hereby  respectively 
required,  upon  any  such  petition  as  is  herein- 
after provided  being  presented  to  them  or  him 
respectively  by  any  persons  or  person  whom- 
soever in  that  behalf,  either  to  durect  that  such 
property,  produce,  or  income  respectively,  (as 
the  case  may  be,)  shaU  be  wholly  or  partially 
restored  and  applied  to  the  uses,  upon  the 
trusts  or  for  the  purposes  to,  upon,  or  for 
which  the  said  property,  produce,  or  income 
respectively  was  so  originally  given  or  disposed 
or  60  holden  as  aforesaid,  or  else  to  grant  to 


the  pttsoas  or  person  presenting  such  ))etitlo^, 
or  to  the  persons  or  person  respectively  So 
holding,  enjoying,  or  adininisterjog  as  afore- 
said, such  relief  or  indulgivM:^.  in  that  behatf, 
or  to  make  such  other  ordex>  or  give  such 
other  direction  in  the  premises.,  as  siiall  tosuph 
judge  or  judges  respectively  seem  equitable  or 
expedient  under  all  the  circumstances  of  the 
case:  Provided  always,  nevertheless.  That  no 
person  so  holding,  enjoying,  and  administering 
as  last  aforesaid  shall  be  answerable  for  t^ 
acts  aad  defaults  of  any  other  pecsona  or 
person  in  that  behalf:  Provided  also.  That 
such  persons  or  person  respectively  shall  not 
be  called  upon  in  a^y  case  to  make  good,  re- 
store, replace,  or  apply  any  such  arrears  of 
produce  or  income  as  aforesaid,  where  such 
produce  or  income  shall  have  been  and  con* 
tinned  to  be  so  diverted,  for  the  period  of 
twenty  years  next  before  the  passing  of  this  actt 
and  that  no  such  persons. or  person  respectively 
shall  be  called  upon  to  make  good,  replace^ 
restore  or  apply  any  arrears  of  produce  or  in* 
come  which  at  any  time  or  times  before  tho 
passing  of  this  act  shall  have  been  by  them  or 
him  respectively  bond  fide  applied  to,  upon,  or 
for  such  other  or  substituted  charitable  uses, 
trusts,  or  purposes  as  aforesaid. 

6.  Memorials  of  charity  trust  estates  exceed- 
ing 40a.  in  annual  value  to  be  enrolled  in 
Chancery.    9  Geo.  2,  c.  36. 

/•  Accounts  of  receipts  and  expenditure  to 
be  kept  and  audited,  and  a  statement  of  the 
same  and  of  the  debts  to  be  published  once  in 
every  three  years  as  the  court  shall  direct. 

8.  Where  any  trust  is  or  has  become  impos- 
sible, or  improper,  or  not  desirable  to  be  per- 
formed, or  cannot  be  performed  with  safety, 
any  of  the  persons  administering  the  same,  or 
in  their  default,  any  other  person,  may  present 
a  petition  to  one  of  the  courts  of  equity  for 
relief,  which  shall  be  heard  summarily  and  de- 
termined. 

9.  In  cases  of  non-compliance  with  the  re- 
quisitions of  this  act,  or  of  any  breach  of  trust 
or  mismanagement,  any  person  may  present  a 
petition  to  one  of  the  courts  of  equity,  where 
the  same  shall  be  summarily  heard  and  deter- 
mined. 

10.  That  where  any  such  petition  as  afore- 
said shall  have  been  presented  by  any  persons 
or  person  so  holding,  or  enjoying,  or  adminis- 
tering as  aforesaid,  or  by  any  other  persons  or 
person,  whether  interested  or  connected  as 
aforesaid  or  not,  and  it  shall  appear  to  the 
court  to  which  such  petition  shall  have  been  so 
presented,  that  in  order  to  grant  or  make  the 
relief,  order,  or  direction  thereby  prayed,  or 
which  the  nature  of  the  case  requires,  it  will  or 
may  be  necessary  or  proper  to  ascertain  what 
persons  or  person  are  or  is  interested  in,  or 
what  is  the  nature  of  any  such  charitable  use, 
trust,  or  disposition  as  aforesaid,  or  how  the 
same  is  to  be  carried  into  effect,  or  to  direct  an 
account  to  be  taken  of  the  assets  of  any  person 
or  persons  deceased,  who  in  his,  her,  or  their 
lifetime,  was  or  were  in  anywise  connected 
with  or  interested  in  any  property,  produce,  or 
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^Mcm^'hoVAeai  toj  upMi,  or  subject  to  any  tndi 
«ll(M!tttbl«  tlee;  tmst^or  ifitpontion  at  aforenid, 
or  lid  fldmmtetraliod;  manageroent,  or  enjoy- 
mwit  th^n^f,  or  to  'ordor  the  peraooal  repre* 
aeittafivcM^  or  reprMentative  oC  a  deceased  testa* 
tor,  to  pay  to  the  persons  or  person  hdding  or 
admikiisteriii^,  or  to  hold  or  administer  such 
property,  produce,  or  income,  the  amount  of 
any  legacy  bequeathed  to,  upon,  or  subject  to, 
or  it!  aid  or  fuitherairce  of  such  charitable  use, 
trust,  or  disposition  by  such  testator,  or  to  de* 
clare  and  direct  the  execution  of  the  trusts  of 
hny  will  or  codicil,  whether  being  or  not  being 
the  original  instrument  whereby  such  use,  trust, 
or  disposition  was  limited,  or  to  compel  third 
parties,  or  a  third  party,  deriving  or  ciairaing 
to  derive  any  benefit  or  advantage  from  any 
breach  or  breaches  of  trust,  or  mismanagement 
committed  or  suffered  by  any  persons  or  person 
holding  or  administering  such  property*  pro- 
duee,  or  income,  to  make  lull  or  other  restitu* 
tidn  or  satisfaction  in  that  behalf,  or  otbenvise 
to' deal  with,  or  make  or  give  any  declamtion, 
tfpi^,  Or  direction  concerning  the  rights  or  ior 
teresis,  or  pretended  rights  or  mtereste  of  any 
third  parties  or  party,  in  any  or  either  of  the 
SWli^edts  of  snch  petition,  or  in  any  other  swb- 
lect  connected  therewith,  it  shall,  nerortbetese, 
be  lawful  for  snch  coort,  and  every  such  court 
w  hereby  required  to  hear  and  detosilne  the 
matters  afbuesaid  tespeotively,  or  suoh  of  them 
tfs  shall  be  or  shall  appear  to  be  necessary  or 
pmper  to  the  granting  or  making  tha  relief, 
order,  or  direction  thereby  prayed,  or  such  as 
the  nature  of  lAie- case  shall  reouire,  and  to 
B^l^  such  order  or  direction  in  that  behalf  as 
shalTseem  meet,  and  as  effectually  in  all  re- 
spects as  if  the  said  matters  respectively  had 
been  brought  to  ahearing  before  the  said  court, 
'Upoo-a  bill  of  a  complaint,  or  information  filed 
^by  or  on  the  relation  of  the  said  parties  or  party 
.mpeetively  in  that  behalf, 

Ll«  Proceedings  not  liable  to  sUmp-dutv. 

12.  That  for  the  purpose  of  hearing  and  de- 
tsranning  any  such  petitions  or  petition  as 

.'aforeaud,  this  act  and  the  acts  of  parliament 
next  hereinafter  mentioned ;  (that  is  to  say),  an 
aot'posaed  in  the  63  Geo.  3,  c.  24,  intituled. 

.'^iLn  Act  to  facilitate  the  Administration  of 
Justice,'^'  and  an  act  passed  in  the  5  Vict.  c.  5, 

:  iotitnlwi,  ''  An  Act  to  make  further  Provisions 
to  the  Adminifetration  of  Justice,"  shall  be 
eonatvued  together  as  one  act,  so  far  as  the 

.'Sine  are  consistent  and  compatible  with  each 
other  1  Provided  always,  That  where  any  such 
petition  as  aforesaid  shall  have  been  presented 
to  IIm  GhahoeUor'  of-  the  Du^ohy  of  Lancaster 
fte-:the  time  being,  the  same  may  be  heard  and 

-  daleMnined  aither  by  such  Chancellor  or  Vice- 
GhandBlkir  of  sttch  duchy,  according  to  the 
rules  and  orders,  tottcse  and  practice  of  the 
court  of  the  said  duchy,  touching  and  hearing 
md  •'dcterminiAg  of  "pcilkions  presented  to  the 

i  Sttid<Chanoelk>r,  and  as  fully  and  effectually  as 
if  aneh  rules  and  ordefs,^course  and  practice 
bed  been  inserted  in  or  incorporated  with  this 

13.  Orders  to  be  final  unless  appealed  from 
bin  two  years  after  entry. 


14.  Appeals  shall  lie  to  Hi*  l^ord  QwiwAor 
or  to  the  House  of  Zjords,  at  tWoplifm  «fm« 
pellaats,  but  not  both.  .  :i     . .  n 

15.  That  no  charitable  use,,  trust  or  ^ippdr 
sition  of  real  or  personal  propeity,  or  of.  mj 
produce  or  income  of  such  property  for  tjik^  be» 
nefit  of  Roman  Catholics  in  England  vfi 
Wales,  limited  or  made  at  any  tirne  before  the 
passing  of  this  act,  shall  be  annulled  or  avoi(kd» 
or  deemed  or  taken  to  be  null  or  void,  merelf 
because  such  use,  trust  or  disposition  bad  bees 
so  limited  or  made  otherwise  than  by  deed  io* 
dented,  sealed  and  delivered  in  the  presence  of 
two  or  more  credible  witnesses,  12  moiitht  at 
least  before  the  death  of  the  persona  dr  peraoe 
limiting  or  making  the  same,  and  enrolled  '\» 
the  said  High  Court  of  Chancery,  within  six 
calendar  montho  nett  after  the  execotildn  there- 
of, or  (in  case  of  stock  in  the  public  fiuidi) 
otherwise  than  by  transfer  in  the  public  boolu 
usually  kept  for  the  transfer  of  stocky  Mk  calen- 
dar monihs  at  least  before  the  death  of  stich 
persons  or  person  so  linnting  or  making  the 

I  same  as  aforesaid. 

16*  Provided  t^t  a  deed  dedaring  the  uMi, 
Sec.  be  ennriled,  or  petition  presentedi  witbia 
12  mofvthe,  Sec.     ' 

ly*  Such  limitadons  made  valid  for  ever.  9 
Geo,  Q,  c.  36. 

18.  Tbac  nothing  in  this  act  contained  sbiU 
be  constraed  to  affiect  any  law  now  in:  force  far 
sectrring  or  strengthening  the  present*  cbanA 
establishments,  or  the  rights^  properties^  or 
privileges  thereof,  or  the  patronage'of'Orpte- 
sentation  to  the  benefices  of  the  8aaBe,oris 
anywise  to  dispensewith^auyof  theaaid  ssvml 
formalities  prescribed  'by  the  said  aot  of  ^bef 
Geo.  2,  in  Velation  toaUy^snohiteriSableoi*, 
trust  or  disposition  as  aforesaid^  lor  tfaebendBt 
of  Roman  Cathotics  in  Enghmd  nnd  Waiv 
which  shall  be  limited  nrnads'  t/lep  tkeftm- 
inff  of  this  act;  and  that  nothing  in  -this  art 
contained  shall  extend  to  give  effect  toanyfifti 
disposition,  will,  deed  or  asanraace  iieretofofe 
avoided  by  any  entry,  possession  or- other.  legal 
or  equitable  means  whatsoever,  or  tor  afElct  or 
prejndice  anyactbn  at  law  orsulbin  eqixi«f> 
commenced  at  any  time  before  the  passtag  «f 
this  act. 

19*  Not  to  extend  to  Seothmd,  fyeldDd  or 
I  the  coloniea,  unless  otherwise  provided. 


LEGAL  EDUCATION. 


EXAMINATION   OP   BAaA[STBR3. 

A  PAMPHLET  called  *' A  Supplement  lo 
the  Report  of  the  Select  Committee  pp.  L^gal 
Education,  eontaiiUBg  the  evideqfie  of  Mr- 
Knumensenig,**  has  juH  been  published* 
from  which  we  shaU  extnMt  n  fewpass^es 
fbr  the  amusement,  if  not  the  edification,  of 
our  readers.  The  author  approves  of  Ae 
examination  of  attorneys  aird  medical  tneli, 
but  objects  to  that  of  barristers  as  unneces- 
sary and  useless.    He  thus  commences :— 


''Whfile'  ^ThiSeteetCoimndttee  appoSoted  to 
mqi^e  ifito  the  preMM  Sute  of  Legkl  Bdnctn 
tion  in  England  and  Irelmeid,  and  the  meaaa  for 
iM  ftirther  imturovemeol  and  extension/  were 
engaged  in  their  immortal  labonrt,  a  person  of 
the  nabM  of  Kaumeni»ents  presented  niroself  at 
the  door  of  the  committee-room,  and  demanded 
10  be  examined.  At  firtt  he  was  refused  ad- 
mittance by  the  usher,  on  the  ground  that  he 
was  not  known  to  any  member  of  the  commit* 
tee;  bat  he  uHimately  succeeded  in  getting  a 
hearing/' 

"Mr.  Ktoioensentz*'  hft^ing  (ia  imagi- 
nation)  been  called  and  examined,  was  thus 
^estioned ! — 

''1.  It  is  understood  that  you  object  to  the 
proposed  plan  of  requiring  students  of  law  to 
pais  an  examination  before  they  are  admitted 
le  the  Bar  N-<)f  course  I  do. 

"  2.  Will  you  state  your  reasons  ? — I  tliiak 
it  rather  rests  with  the  adi'ocates  of  the  plan  to 
show  that  it  is  mo/  objectionaUe*  AH  examina- 
tiiMu  are  in  their  nature  mischierous ;  they  en 
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tD«ct  IB  anddsu  wnsrgefteies>  and  it,oiA.4a«9 
harm  whatever  tolhsfmbtio,that4»OOQ.norsMM 
who  do  mot  kaow  one  word  of.  law  shcwd  hnyn 
the  privU^ge  of  wearing  wigs  ajad  caUing 
themselves  barrislsrs,  withk«vs  to^  pnusliso  as 
such— if  they  eaagpst  way  businesSb   . 

"4.  But  'is&is  profiession  clone  to  be 
exclnded  from  the  benefit  of  a  test  of  whieh 
every  oC4er  posseaaes  Iho  advantage?  Is  tba 
advoeate  to  be  /As  only  nmns  «» the  comamfMly 
of  whose  competency  to  perform  his  duties  we 
do  not  require  a  salaafactory  test?'  "-*!  should 
MBj  that  is  one  of  the  most  audacious  pieces  of 
misreprentation  I  ever  heard.  The  Dactis,  that 
there  are  but  one  or  two  nrofessiona  which  fOB^ 
tess  the  '  advantage '  of  tne  teat  of  axaminatKNit 
and  those  are  the  exceptional  reaaons  I  hav# 
mentioned.  I  should  like  to  know  what  '  sa^ 
tisfaetory  test'  we  have  (by  direei  means),  of 
the  competency  of  the  banker  or  the  mer«bant> 
of  the  journalist  or  the  reviewer,  of  the  countiy 
magistrate,  the  member  of  parliament  the 
cabinet  minister, ^in  short,  of  the  ninety^nin? 
hundredths  of  the  men  who  exercise  a  respect* 

,         able  calling  in  the  world  ?    Whv  should  notth^ 

esurase  a  system  of  '  cramming/  and  of  hasty  i barrister  be  left  to.be  tried  ana  tested  by  thfit 
inperncial  study ;  by  requiring  all  candidates  ordeal  of  public  opinion  which  is  found  |tf«^ 
to  cone  up  to  a  certain  fixed  atandard  of  know- !  tically  sufficient  in  those  cases,-* the  judgment 
ledge,  thev  prevent,  or  at  all  events  impede,  {of  his  employers, his  compantons, and  the  pub- 
fetttdents  uom  pursuing  one  particular  branch  lie  ?  I  sever  heard  any  ai^gument  in  favour  of 
of  their  profession  according  to  individual  taste  I  what  is  now  called  Legal  Education,  that  ia, 
and  genius,  and  thua  check  one  great  source  of  |eo»ipiiifory  education  and  examination  .before 
the  advsMieBment  oCleaming'-tfae  sob-division  •  admission  to  the  bar,  which  would  not  a^lf 
of  subjects ;  the  natural  effect,  in  short,  is  to  with  exactly  the  same  force  to  the  case  of  caxn- 
create  aad  foster  medbcrity.     Besides,  to^  a  |  didates  for  pariiament,  or  for  the  premiership*' 

re- 


grown  man,  entnriugaeiimisiy  on  what  is  to  be 
the  serious  bnsiness  of  his  life,  it  is  most  of- 
iensitn  to  fisd  .himself  compelled  to  return  to 
the  condition  of  a  schooU>0|V,  except  in  cases 
where  his  reaaoii  tells  him  mat  such  a  course  is 


Further  on,  the   supplement    tbu$ 
ports: — 

'*  6.  But  does  it  not  sometimes  happen  that 
barristers  with  some  showy  acquirements,  and 


asoessxry  for  the  general  good.  In  one  or  two  I  technical  knowledge,  but  without  real  soUd 
eases,  as  those  of  the  aitormy  ai^  the  meclftca/  learning,  are  able  to  get  more  business  thian 
SMS,  the  safetyof  the  public  rei|ttires  that  their  I  they  deserve?— No  doubt  it  does  sometimes 
competency  shoald  be  asosrtatntd  before  they  >  happen. 

are  allowed  to  practise ;  but  the  safety  of  the  {  <«  y.  Do  you  not  think  the  plan  of  examins- 
publie,  that  is,  welfi^de/enee^  is  the  only  ground  I  tions  would  prevent  this?— I  do  not  tkirds  that 


which  can  justify  any  interference  between  a 
Ban  end  the  free  hcence  of  exercising  the  pro- 
fession of  his  choice. 

"3.  What  distinction  can  you  draw  in  thie 
respect  between  the  attorney  or  medical  man, 
and  the  barrister  ?— The  nature  of  the  profes- 
sions is  entirely  different.  Medical  men  and 
attorneys  are  to  be  employed  by  persons  who 
are  not  capable  of  judging  of  their  acquirements, 
and  who  are  therefore  obliged  to  take  them  on 
trust;  theyatre  liable  to  be  eidled  on  to  act 
suddenly,  and  in  cases  of  vital  importance.  It 
would,  therefore,  be  a  great  evil  to  the  public 
if  people  were  allowed  to  hold  themselves  out 
as  medical  men  or  attomevs  without  having  a 
eompetant  knowledge  of  their  respective  csil- 
i^,  and  therefore  in  telf-df/ence  we  require 
thsm  to  submit  to  an  examination.  None  of 
this  reasoning  applies  to  the  barrister.  He  is 
.  f <i^>loytd  solely  oy  people  perfectly  capable  of 
]u4png  of  his  powers  ana  capacity,  namely, 

he  attorueyg :  he  is  not  liable  to  be  called  on 


the  man  who  has  dexterity  enough  to  take  in 
the  most  trying  tribimal  in  the  world,  eonsiirt- 
ing  of  the  attorneys  who  are  employing  him, 
and  the  companions  and  rivals  who  are  watch- 
ing him,  through  years  of  actual  practice,  would 
find  it  very  difficult  to  humbug  two  «r  three 
professors  in  a  set  exsmination.  1  do  not  im- 
agine that  a  green  baiae  table-cover,  and  a  leaden 
inkstand,  are  such  an  Ithuriel's  spear  aa  all 
that. 

"8.  It  is  complained  that  thereisagrsait  de- 
ficiency in  what  we  call  the  Philosophy  of  Ju- 
rispmaence,  among  even  our  most  suooeasful 
lawyers.    Do  you  consider  that  to  be  the  case  ? 

So  far  as  I  understand  the  term,  I  believe 
it  is. 

9.  Do  you  not  attribute  dua  to  the  waalof 
systematical  education?  —  If  you  mean  that 
people  don't  know  what  they  never  learned,  of 

•  See  "  Dublin  University  Magazine,"  July. 
1847. 


«) 


Leffal  SducaHoni*  W»yt  l^fkes  ofNtfw  Booki, 


nlxJb.  Bat  tbetmim  of  tliemuM  of  tklft 
Mb  in  tbe  imtare  of  oariawv, 

'ara 'peculiar  to  this  eovntry,  and  vary 
ti^wcA  find  inwyetematic,  and  in  the  little 
comttunication  me  ha^e  vnnh  other  coinrtriec 
on  matters  of  international  law,  owing  to  our 
insular  position  and  to  other  circumstances. 
Of  cohrse,  as  there  is  little  demand  for  this 
apedes  of  leamingr,  few  people  devote  their 
ltv«84o  ]iroviding  a  anpply  of  it.  If  yoa  want 
to  have  great  jurists  in  this  country,  you  must 
begin  by  introducing  a  new  system  of  laur." 

Tbe>  following  pincbing  question  is  then 
put: — 

"  13.  You  consider  then  that  it  is  no  part  of 
Uie  dnty  of  the  Inns  of  Court  to  establish  lec- 
tureships, or  otherwise  to  contribute  towards 
the  spread  of  legal  education  ?— "Excuse  me,  I 
never  said  that ;  I  think  it  veiy  right  and  pro- 
per that  the  Inns  of  Court  should  found  lecture- 
ships ;  not,  however,  as  an  educating  body, 
but  in  the  same  way  as  thev  might  publish 
books,  as  contributions  towaras  the  general  fa- 
cilities for  the  study  of  the  law.  1  think  the 
latter  object,  too,  (that  of  publishing  books)  is 
one  to  which  they  might  wril  apply  some  of  the 
funds  and  opportunities  at  their  disposal." 

We  must  close  with  another  interrogatory 
and  anawer : — 

^'15.  Since  you  seem  to  consider  that  the 
Imis  of  Court  ought  not  to  interfere  in  any  way 
with  the  education  of  barristers,  how  can  you 
justify  their  being  maintained  in  their  exclusive 
privlte^es  of  calling  to  the  bar  ?^—  I  am  not  the 
apologist  of  the  Inns  of  Court,  but  I  mnet  say 
I  think  they  have  their  use,  quite  apart  from 
any  educational  considerations;  or  rather  I 
should  say  that  they  have  their  duties,  and 
woHkt  have  their  use  if  they  performed  them. 
The  nature  of  the  barrister's  employment  is 
such,  that  although  it  is  perfectly  immaterial 
(as  I  have  said)  whether  there  are  ignorant  bar- 
risters or  not,  it  is  most  indispensable  that  there 
should  be  no  dishonest  ones,  and  that  a  high 
tone  of  gentlemanly  and  honourable  feeling 
should  be  kept  up  in  the  profession ;  otherwise 
the  system  of  advocacy,  which  is  now  a  benefit 
to  the  public  and  an  assistance  to  the  adminis- 
tration of  justice,  would  become  an  intolerable 
evil.  The  office,  therefore,  of  the  benchers  of 
the  different  Inns,  as  I  understand  it,  is  to  as- 
certain that  they  admit  none  to  the  bar  whose 
character  for  integrity  and  honour  will  not  bear 
a  tolerably  strict  investigation ;  and  it  is  on  this 
pinciflle  that  the  monopoly  in  quetition  is 
founded,  or,  at  all  events,  the  only  one  on  ^hich 
it  can  now  be  defended,  namely,  ttiat  the  stu- 
dent is  for  a  considerable  period,  while  keeping 
his  terms,  under  a  sort  of  surteillance,  both  of 
the  benchers  and  of  his  future  companions  and 
competitors,  and  that  enough  of  his  character 
may  during  that  time  be  ascertained  to  enable 
the  benchers  to  decide  whether  he  is  a  fit  per- 
son to  be  admitted  to  the  bar  or  not." 

•»  "  Law  Review,"  August,  1847. 


1)ach  is  the  facetious  ^way'h  Irhidi  the 
learned  writer  upholds,  not  tlie  airtaeiit,  but 
the  modem  pracdoe  which  prevailed  until 
recently  at  the  Inns  of  Court.  We  cannot 
concur  in  the  conclusions  at  which  he  has 
arrived,  but  think  our  readers  are  entitled 
to  have  the  main  point  in  the  pamphlet  be* 
fore  them. 


SHORT  NOTICES  OF  NEW  BOOKS. 


We  resume  our  periodical  list  of  NewBooks, 
some  of  which  have  already  been  noticed  in  the 
present  volume,  with  more  or  less  of  detul,  ac- 
cording to  the  nature  of  the  worka,  and  others 
will  be  reviewed  at  the  first  convenient  season. 

The  Itights  and  Liabili^s  of  Huaband  anA 
Wife,  at  Law  and  in  Equity;  as  affected  by 
Modem  Stattites  and  Decisions.  By  John 
Fraser  Macqueen,  Esq.,  of  Lancoln^s  Inn, 
Barrister-at-Law;  author  of  **  The  Practice  of 
the  House  of  Lords  and  Privy  Council" 
Part  I.  Containing  cases  not  affected  by  eet- 
Hement,  and  the  practice  upon  aeknotnedg- 
ments  by  Married  Women.  Ldndon:  ?. 
Sweet,  1848.  |ip.  xvi.  218,  7S. 

See  a  review  of  this  able  work,  p.  109,  caft. 

Marriage  with  a  Deceased  Wiie^B  Slater  not 
forbidden  by  the  law  of  sature  t  not  dianiadfed 
by  expeikency ;  not  prohibited  by  the  8enp« 
turee ;  indnding  an  examination  of  Proiessor 
^sh's  Notes  on  Jjeviticas.  By  the  Rev.  J. 
F.  DaafaaaB,  M.A^  F.iLSw,  fteetor  of  St.  Uuf^ 
le-Strand,  and  Lecturer  of  St.  Bride's,  Flest 
Street.  London :  Simpkin  and  Marshall,  1947. 
p.  69. 

The  title  of  this  little  pao^pUet  shows  tfae 
opinion  entertaiaad  by  the  Reverend  Antluv 
on  the  important  question  of  naarriage  nov 
before  the  public^  and  which  has  been  so  fifr* 
quently  discuaaed  both  in  Parliament  and  the 
Courts,  and  whereon  a  comcoiBsien  of  iaquiiy 
has  been  issued.  Mr.  Denham  has  with  much 
learning  and  ability  supported  his  view  of  the 
subject,  and  his  arguments  in  favour  of  an 
alteration  of  the  law,  are  entitled  to  great  coBr 
sideration. 

A  Concise  and  Practical  View  of  a  Chancery 
Suit,  showing  its  most  Important  Stages. 
(Subsequent  to  the  genaral  orders  of  the  Sth 
of  May,  1845.)  By  W.  B.  Daviea,  aohcitor. 
Secona  ediuon.  London:  Owen  Richards. 
1847, 

This  is  a  useful  chart  of  the  proceedings  in 
a  chancery  suit,  well  adapted  far  the  iMirpe«e 
of  reference  in  a  'aotieitof^a  offiee. 

Equity  Case  Reference  T^ble :  intended  as 
an  aid  to  "  Noting  up"  the  curwnt  cases  de- 


Short  NoHcerofNm  Bd9k9.    BiMk  IkpoPi  ^mOtffkoid  Commissioners. 
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cided  in  die  Bn^h  Cknvta  of  Eqmtf .    Sf 
a  Barrister.    Lofidon :  Charies  Reader.  1947. 

TUa  kft  bnef  tpetilMO  of  vbal  induttiy  BWf 
effect  for  tite  xm  of  tile  bavf  pnustitioner. 

Ao  iUaMcal  Dig  eel  of  Sdbeted  PiMlwe 
Gaaety  decided  in.  tGe  Common  Law  Coiate> 
to  Trinity  Tena,  1847 ;  arranged  under  the 
eerend  heade  of  Pkactico^  for  the  iacytty  of 
Beftmooe,  By  Baehard  Moirie,  of  the  Middle 
Temn|e»  Bairiater-«t*Law.  London:  Stevens 
and  Norton.    1847.    Pp.  38 1,  IxaumL 

See  a  noticei  of  thia 
ate. 


ueefiil  vokuBe»  p,  S, 


Coostructive  Total  Loss.  A  Report  of  the 
Caaeof/nmi^  v.  MomMmg,  (ia  eraor,)  before 
the  Hooae  of  Locds  ;  with  Obeerrationa  there- 
00.  By  George  Lathom  firowne,  Ew^  of  the 
Middle  Temple,  Barmter-at-Lanr,  one  of  the 
Counael  in  the  Case.  London : 
1S47.    Pp.20. 


uearaed'aMf 'HraoovMsUe  9(MniinBS)'~«wnCQlintf' 
Inn,  the  I^noer  llaMple^  the  Mid^  'Knipl#, 
and  Qmfnhm,  Ae^  By  Robert  R.  PMetm;: 
BN].,  Bm ii0lfti'^*ai-LBW:  London:  Bentleyv 
Bnlienvortb.    1848;    Pp.zi.^iO'.' 

Many  years  having  elapsed  since  the  publi- 
calwn  of  tfanliit  edititm  of  Harbeifs  Asttqni- 
tiM  of  th»  Inne  of  Gooit,  tho  ptMeot  warii^ 
partieahtrly  in  reference  to  the  moi^ement  re^ 
garding  Education,  is  very  acceptable  and' 
well-timed*  Mueh  learned  research  has  been 
beetowiid^  hf  Mr.  Pearoe.  The  'mltddiiKiteiy 
chapter  on  the  early  Schools  of  Law  iii  very 
interesting;  all  the  important  materiala  in 
former  works-  have  been  brought  forward,  and 
the  history  is  carried  down  to  the  present 
time; 


llie  MorlerB  Orator,  being  a  collection  of 

R.  Hastings. ,  Celebrated  Speechee  of  the  Most  Distiogniehed 

Oratore  of  the  United  Kinodom.    Parte  L  to 

i      n   J'*  A  -..    r  .1  •     •        _^    ..  J     I IX.    London :  Aylott  and  ^nes.    1847. 

Awell-emted  report  of  this  important  de-;  ^ 

diion^ 


A  Treatise  oa  the  Conffict  of  Laws  of  £ng- 1 
land  and  Scotland.  By  John  Hosack,  of  the 
Middle  Temple,  Barrister-at-Law.  • 

Part  I.  containing :  J.  The  Law  of  Domi- ! 
die.— n.  Legitimacy.— in.  Marriage,  and  its 
Eftcts  on  Property. 

fidinburgh  and  London:  Blackwood  and 
Sons. 

Comiderkig  that  tbe  distanee  between  the 
inetropolts  of  Bo^and  atnl  that  of  Scotland  is 
now,  in  point  of  time,  reduced  to  a  day's  jour- 
ney, a  knoiviedge  of  the  chief  differences  be- 
tween the  two  codes  of  law  wiB  gvaduaUf 
become  more  and  more  important.  A  work, 
therefore,  wherein  these  diversities  are  set 
fahh  nwet  be  of  great  utility.  Mr.  Hoeack 
lusundefCekeB  this  tnsk,  and  so  £ur  ae  the 
present  vohnne  extends,  has  efficiently  per* 
formed  it.  The  next  part  of  the  Treatise  will  | 
conqrrise  the  Law  of  Real  and  Personal  Sue 
cession.  Contracts^  and  Bankruptcy. 

Manual  of  the  Law  of  Scotland.  Bv  John  { 
Hill  Burton,  Advocate,  Author  of  "  A  Treatise 
on  the  Law  of  Bankruptcy,  Insolvency,  and 
Mercantile  Sequestration  in  Scotland."  In  two 
volumes.  Second  Edition,  enlarged.  Edin- 
burgh :  Oliver  and  Boyd.  London :  Simpkin, 
Marshall,  &  Co.    1847.    Pp.  48 7>  500. 

lliese  concise  and  well-digested  vdnmea 
were  noticed  at  p.  24,  ante, 

A  History  6f  the  Inns  of  Court  and  Chmi- 
cer? ;  with  NddCes  of  tiwir  Ancient  Dleckrime, 
Roles,  Orders,  and  Custome,  Readinge>  Moots, 
Masques,  and  Entertainmente;  inelnding  an 
account  of  the  Eminent  Men  of  the  Four 


This  valuable  edition  of  the  best  speeches  of 
modern  times  is  proceeding  in  regular  monthly 
parts,  llie  present  series  will  forn:  the  eecond 
voteoiero&ldie  wnski 

The  Legal  Year  Book,  Almanack,,  and  Diary, 
for  1848:  comprising  a  Law  Kalendar;  the 
Statutes  eftticting  Alterations  in  the  Law; 
Standing  Orders  relating  to  Private  Bills; 
Members  of  the  Houses  of  Parliament;  New 
Rules;  the  Courts,  Judges^  Commissionen, 
and  Officers;.  Regulationa  of  the  Inns  of 
Court ;  Precedence  of  the  Bar ;  Registratioa 
and  Examination  of  Attorneys;  the  Varioua 
Law  Societies;  Stamps;  Taxes,  Tables,  &c« 
By  the  Editor  of  the  "  Legal  Observer."  Lon- 
don :  A.  Maxwell  and  Son.    Pp.  224,  216..   . 

See  p.  138,  aniBy  ^vfaere  a  full  statement  of 
the  contents  of  the  work  will  be  found. 


SIXTH  REPORT  OF  THE    COPYHOLD 
COMMISSIONERS, 

Tbs  ibUewin^  ie  a  Copy' of  the  bixtb  Rb- 
posrr  of  the  Copthoad^  CoMvismoMBBB'  to 

tt«R  MAABSTr's  PftlNCIPAI^   SbCRBTABV  of 

Sri^rs  fior  the  Botn  Dkpartmbnt  ;  pmu 

suant  to  the  Act  4  &  5  Vict.  c.  35,  s.  3. 

[It  is  a  very  important  document,  and  wil 
probably  lead  to  an  extension  of  the  power 
oi  iteeoraflusaioBeni.    Tbeee  seems  no  donb 
that  at  present  they  ar«^  ttnal»le  to  effect  the 
pbjects  for  which  the  act  was  passed.} 

CopfkM  OmmssAom, 
2Ath  M&fmAsr,  18471 
Sir, — We  have  the  honour  of  presenting  to 
yon  onr  Sixth  Report. 
Itwill  be  seen,  by  aiefeieiice  to  the  Report 


•MiUi^aitf jMMtf  XjntoMfl 


moiu  on  Copyhold  Eofranchisement,  ptioled 
i|^i4«gli«t»  IMiSyibMliM  tilan  o£  mmvolan- 
tar/  nnfmnnhuwMwirt  mm  raoommMMbd  for  a 
tiflMy  and  tiiAl  a  nMre  eoeimve  nMamire  wa« 
imntMl  oiH  as  aloee  calculated  to  maet  the 
mhea  and  wania  of  the  coaotry. 

After  more  than  nx  years'  ezperienoe,  we 
Jbm.lo  ttpoit  thai  there  ia  a  alow  and  gradoal 
advance  in  the  rohintary  enfraachiaement  of 
fMyholdi  under  eodesiaatical  lords. 

It  aeeme  probable  that  almost  the  whole  of 
.wehoomrbolda  will  in  time  disappear. 

*  It  ia  aiffereal^  as  far  as  this  comaoission  is 
qooceraed»  with  copyhokU  held  under  lay 
lords. 

The  causes  of  this  fact  are  to  be  found  partly 
in  the  leea  eontroUed  inflnence  of  the  stewards 
"-ran- influence  very  genenlly  opposed  to  en- 
6ani:hi8ement--«na  partly  in  the  eKpectation 
of  both  lords  and  tenants,  that  some  further 
algpl  will  betaken  by  the  legislatsrs  to  enforce 
iEMMBrotalion  or  cnmnehisement.  . 
,  Th^re  ia  a  general  indisposition  to  mov«  till 
itrmkaewtk  what  those  steps  will  be ;  and  if 
Ibe  hones  expressed  br  the  comaoiltce  of  1838 
ATS  .to  tie  fttltilled  at  aU»  the  time  seems  come 
ftfaen  some  more  eflicient  measares  should  be 
adopted  to  accelerate  the  extinction,  if  not  of 
llie«opyhold  tenure^  yet  at  least  of  ^aee  soeial 
Jvndjeconomical  evils  which  ars  the  most  die* 
tinctly  identified  with  it. 
.  Sfteh  Bieamirss,  if  any  an  taken,  will  probably 
Mlahlish  either-  ^ 

■(l!im^  A  general  and  complete  system  of  conu 
pnlserveofranthiaeflMnt;  or, 
.W.2awf,  A  mow  limited  and  gradual  system 
tflMramutatimi,  by  whkh  wluit  is  uncertain 
^idimUchievous  ih  (he  copyhold  incidents  and 
tanunmaybegotjeid  of,  leaving  the  tenure, 
so  amended,  as  it  ia. 

. '  vWiS  do  aot  dwell  on  the  scheme  of  a  com- 
plete aad  cemfittlsory  enfranchisement  of  all 
die  oopvhold  esteles  in  the  Idogdom. 
^'.WoMregnat  doubte  if  it  would  be  found 
practicable  to  pass  such  a  measure. 

•We  haveao  doubt  at  all  that,  if  it  passed, 
liie'dificultiea  and  expense  of  ito  ^iplication  to 
^  whole  kingdoia»  and  some  senous  local  dif- 
ficulties of  detail,  would  be  found  insuperable 
iibetaaka  to  the  completion  of  this  scheme. 
^  iWith  this  conviction,  we  are  diaposed  to  re- 
icenmund,  as  a  move  practicable  measure  nid 
far  att  eoaaoinical  purposes  an  equally  eflicient 
OBe» A limiled aystemof  compidaory commm 
tion. 

.  We*  will  b^Kin,  however,  by  mentioning  a 
aneasure  even  more  limited  than  that  we  mean 
vWanalely  to  ptopoee. 

HerioU  form  one  of  thoee  vexatious  incidcnto 
teeof^rhold  teonre  which  cteate  a  very  general 
fssliyf  of  initataony  much  greater  than  their 
jHRBaage  pressuie  wamnte. 

.iThe  meat  vahiaUe  piduramay  be  seised  aa  a 
Chattel  heiiBt  an^iwpaetnf  a  copyboH  tenement 

.  ia  Aeeaaeol  liva  herk>tei  taoa^horsaa  and  sabseil. plough,  might»,mi  swiing  the;  kii  a 

n%i  iniufh>si>niamab>may  be  eeiaed  iinder ifiur  eonipensation»  go  tO'WQrk.:a*^saildp.and 

li ke  circumstances.  ...,':   .:«,'iai.-    ■ 


Instaneas  el  the  Infl  eammfceirfu ddinjljhll) 
thee^  rare*  aienot-uakaoiw*  ^  " '  ^  ^  ^^^ 

To  commute  these  hsriote  inte*'edrtal|i(!fiiMl 
paymente,  giving  the  lord  fall:  iriwyaatwiaa, 
would  be  an  easy  and  popuho'  opei«li0|»^n  A 

It  would  only  be  neeessary  toenuittUt;  m 
application  by  any  tenant,  thn  Oiipyhdld'*0MB« 
missioners  shouki,  by  sack  maane -ae  m  Ma 
seem  fit,  ascertam  the  valae  of  the  locd'tB  rijukt 
to  a  hve  or  chattel  heriot,  and  then  estabM  s 
small  fixed  payment  in  ite  plaee,  as^ntegls 
the  lord  such  a  sum  of  money  aabiaabaadMnd 
right  was  worth.  So  much  might  be  eslflf 
done,  and  it  is  not  probable  that  a  bill  to  etifect 
thia  object  alone  would  meet  widi  ^diy  oppmi- 
tion. 

But  this  stop  would  only  remove  a  vestatioa— 
the  substantial  economical  evils  oi  the«dpylMlil 
tenure  would  remam  untouched,  'iliese  coa- 
sist  in  fmcertote/nei,  which  drite  capitel  front 
improvemente  on  the  land,  eetd  ki*  rights  Uf 
timber,  and  to  a  control  over  faatldingte,  whMi 
righte  are  found  pernicious. 

To  get  entirely  rid  of  these  evils,it  wbuMbe 
necessary  to  change  the  nncerts^  fine  into  s 
fixed  fine,  to  set  a  value  on  the  right  to'  timber, 
and  to  give  the  lord,  either  in  aioney  or  in  t 
first  charge  on  the  estate,  a  fall  equivaleat  iAt 
the  abaadonment  of  these  rights.  T^e  temM 
might  remain  untouched,  and  would  then  be* 
cosne;  we  are  pccparad  to  show,  not  only  as  de- 
sirable, but  more  desirable  than  the  eomnoa 
fiedu>ld ;  always  supposing,  howcnrer^^thkt  the 
steward's  fees  were  fairly  but  distinctly  vflgil* 
lated-a  point  to  which  we  shall  again  rem* 

Supposing  this  principle  of  cowknu^iaif  \in- 
tetain  incklente  adoplsd,  there  ant  at  l4te»feo 
very  dififersnt  modes  l^  whkh  it  aiaybe  csf- 
rieaout. 

Eadi  mdividaal  tenant  may  be .  eaiptfatftJ 
to  call  on  the  commission  to  commute 'Iw 
unosrtsia  paymeate,  atal  to  aaaiga  «ke  lont  a 
consideration. 

This  plan,  which  haa  aiany  recoaunoridalteai^ 
will  be  met  by  one  very  aerious  objectbn. 

The  lords  will  comphnB  that»  ^e».  their 
sohreat  and  leapeetabletenaate  have^omtfuitdl^ 
they  will  be  left  with  a  bad  reamanv«oiUftitaf* 
iag  a  much  less  desirable  tenantry  oa  their 
manors. 

There  would  be  truth  m  due  objeetion^  ihd 
it  should  be  met  and  removed. '  -     •' 

To  effect  this,  we  would  propose  Aat  whea' 
ever  two-thirda  in  value  of  the  coj^faolde-'ia' 
any  manor  were  commuted  thelontr  shooM 
be  entitled  to  call  on  thecommisaien  Ibr  a  ceia- 
pulsory  commutatmn  of  the  lenaunddr^  whMr 
would  not,  with  the  experience-  tlmt'  aequMt 
be  a  difficult  operatUm.  ^   "> 

So  modified,  the  compidsory^eomstatetiensl 
the  uncertain  incidents  might  .be  .caoM 
through,  we  think,  smoothly,  and,  for  aU.  eoH 
nomiad  purposes,  efiectaal^. 

The  real  objections  to  the  tenure  ^renki  ke 
removed  pseeisely  when  their  pwaaaia  waal^lt, 
and  persons  wishing  to  plant,  build,  -driiar  ec 


'Jit  Oftfityj  CWwyflfcitinrl. 


wonTd  be  no  ioi;|gb-mMli/gMnd  ioterfenMcey 
tiidrttblf  flhangB'iaighi  proeeed  atkotljr  and 


Ve  gBidMl».Ma  .900119 


likiii  tliit  prooen  wonlfi 
W0NMlHl».«i^.9OOii|if  oiachtifiie;  and  if  this 
otmctMMi  b/thovglit;  9«ioin,  then  a  second  and 
wbreal  planiwr  canyinic  oat  the  eame  prin* 
cj^  alight  be'adofiled.  The  commissMm 
augta-boemMMietiidaiidedjeinod  to  take  the 
mofim  ^  ingknd  seriatm^  and  compktdf 
eMuante  all  die  nncertam  bcidenta  in  each  bjr 


Thi«  would  be  a.  mere  rapid  operation  no 
d0«bt:  Init- then-it -would  be  pongher  and  leee 
practicaUy  and  ironiediately  useful. 
-  Takiiigall  the  manors  only  in  their  tm-n, 
«Mei  on  vhkb  the  preeeoraof  the  copyhold 


peeperty.  '  •"      .■''•., '^  no  >nuuT 

The  syelcm;  of  nMdtiplytigten>wnei<ti»4ftfey 
mg  ftir  eaakr  wMe  mA  dkNfeRe  mu^iiMmk. 
seems  to  «B'an  abnaa  irfaicii  Tcfulna  t 
leotioB.    Then  deee  fiot  eaist  at  p« 
short  and  efficiciit Bwde  of*  resMng  t 
aUeehargea. 

Any  bill  on  the  iid>jeei  might  eontatd  a  vne^ 
inmoa,  that,  witUft  montha  Mtir  pneakii^ 

the  bill,  the  Copyhold  Comfmsnomnrt « iricli  te 
aesislaaee  of  one  of  the  'faaing  Mvtanrof  thr 
Court  of  Chancery,  ahoaid  pnbliah  ».mfliili 
list  of  feest  wbich,  if  it  ia  thought  fit>  mighibft 
rabmitled  to  parliaaseofc,  or  to  the  CkMiieB<i> 
or  to  the  courts  at  Westminster. 

This  Hit  once  piomnlglitsd,  a  iMil '  shduii 
be  given  to  the  tenanta  to  doirhat'ttiejr  canti0r 


It  Mt  .might-  be  interfered  with  prema^ 


twcly. 

,0a  the  wbdie,  iImd^  we  give  a  decided  pre- 
feiwee  Nrlh^fdiaft  «€  aUowioff  the  indiTidBBl 


iaadentsatasfflktasapreeent  obstacle  to  in>.  nowdb;  that  is,  to  aobmit  anp  diai|(e  for 
liomaeaia  might  come  hite  in  the  rotation,  >  ^duch  they  deem  excessive  to  the  tssdni^offioaaa 
wjiile  other  eeiales  where  the  pressure  is  not  at .  of  some  oi  the  law  coorta. 

AH  uneertain  incidents  commuted,  and  'ite 
fees  thus  regulated,  a  oopytioid  t«tara>'W«M 
be  not  enhr  aa  good,  b«t  evctt  better  thaft  at 
froehold.  It  :would  be  anbject  -  to*  acr  appsiisi^ 
able  inoonTomcnee  from  vuieh  thvkm&tM'^ 
exempt^  and  woidd,  besides,  give  a  simple  •lEfftt^ 
of  regiBtration  to  wUch  the  peopte- ««'  alffeiBf 
aecaatomed-and  reeoneiled* 

In^  this  plan,  the  lords'  right  to' timber  abotM 
be  one  of  whoch  she  vafaie  wrnld  be  esffntiitadi 
and  charged  for.  '    •  t 

Tbec^tominendfrOBa  bapily  betnidsd^ 
It  is  miarded  with  great  jealousy  6y  thft'ldail^ 
afidsIiould.bnlefta«itiMaris9  thati^wMi^ 
uncommuted,  or  to^be  eommutad.  irfy  ^T^f'^ 
luntaiy  agreements^  •  for  the  making^  whleiff^al^ 
reasonable  powere  aadlKilitieaehdiidd  begMnr 
to  botk  lords  and  tewmte«  It  iv  dea^  that'  il» 
thixd  mrties  can  eatisihcforily  put  a  vatam  'iiri^ 
what  IS  hidden  in  the  bosom  of  the  estth;  •  ^■'* 

There  ariU^peobabif,  be  «oa»  cases  ikarUda 
the  eom|wlaory  poirera  of  the*  eomdmaioilae^ 
should  be  mooified  or  ateiraiBed.  />  >'^' 

Ooe  ^rfaoie  dass^  at  lsart»  of  awdb  mum  iH  ^r 
be  attended  to;  ...it 

When  the  future  impro^iemeot  •f  'copyinld 


^aiUHa  to  ttemand  a  comrnntatum  whea  they 
inshyieeeunny  to  the  lords,-  a^r  twiMhinle 
ef  ajwiBer  hata  been  aa  commuted,  a  coom 
peispiy  6omauitatk>D  of  the  remiining 
tUr4  ' 
>!rhis|ilan  mighi  be  caitied  out  without  any 
WWQS  expense  to  the  public.  If  the  parties 
t0MdiOn  thaamnual  vahM^  a  abort  calculation 
atftbf  oAioa  wiiuld  complete  the  task  of  the 


•  :If  the  paitiefl  could  not  amree  en  theanmial 
ildi^il^miat  ht  aeoertained  faf  some  agent  ol 


t]|ftx:Qmmiasion ;  and  the  expense  of  such  ao 

estimate  might  properly  be  levied,  partly  on 

<»lsnenl^. puftlyaa the  oensHbna&en  to  the 

W.  . 

h  Snob  >an  acraagemeat,  beaidea  beiog  joat, 

would  be  an  efficient  inducement  to  lords  and 

taMlajtO'.agiiie  voMiaiaiily  u  to  the.  annual 

▼she  of  the  landa.^frbe  dealt  with. 

1  hjmay  he  an  ^jectmn  to  this  plan,  not  onlv 

tkstsla|tfogR«a  amdd  be  shnr  conqiared  with 


tbn^efasoredecieive  measures;  but  would  aleo>  lands  depends  on-the  eotlay^of  the-IMMaii^ 

public  policir,  we  think,  deasapda  ^har  Ida 

hands  should  be  set  entirelyfrea;  ^  '* 

But  there  are  cases  where  a  baghlyiuipwiida 
value  will  probd>ly  be  attained  widtottt'ifag 
exertion  or  outlay  on  the  part  of  the  tenanm^ 
sudi  is  the«aae  with  all  gmuida>liMr  o^.**^ 
qiBVB  vahie^  aa  building  or  accomnadstMn 
lands-  , .    .  'i"!^ 

The  kwda  of  maaotv  will  eonplsin^  ^hdi  » 
compulsory  commutation  maths  at  oncv'sriil 
deprive  them  of  thdr  shareofthia  pfOafwAnt 
vahie. 


iwriAvatheflxaitence  of  aa  indefinite  period  of 
some  central  commission. 
i  kwillbsraccdlccted,  however,  that  all  the 
expenses,  except  thoee  of  the  central  commis. 
■iaai  wiA  be  annually  sindl,  exactly  in  propor- 
til»ft.l0  the.  aiowneas  witb  which  tha  country 
Mfcaxriea  tha  meaaoia  out 
-.-Cere  h«i  dneadf  been  taken  that  the.  present 
QeprboUdnmniseion  dionklea^  with  the 
liiim, :  Comniweion ;  and  when  they  come 
to  an  end,  it  will  be  *  for  the  government 
ia  iifiniilii  and  iflNgrmine  -  how,  and  b^ 
^^hm*  bddy,  the  busineea  of  superintending 
Ike  ptogreea'  ofcopyhold  commutatk>n  asay 
tksnafter  be  moet  eoanonncally  and  eflfeiendy 


to   bn 


'tflbm 


^ffhianti 


is,  lAc/eet^ 


Weialr«ot.ibr.tha! 

Aoaa  taa  would  not  form  a  pecn- 


We  tbmk  H  right  to  state  this,  and  td  ai^ 
dwCtre  eee  no  meant  of  softwtnythg  oppiW 


tion  made  on  this  grodnd,af  any  shoudd  \ 
axaept  by  gkrlng  the  commietMn^fimt^  ost^a- 
anie  pawsw  of  cdonktkig.piDsp^ciEva  valMa 
and,  secondly,  further  power  in  '      ' 

el  nAHMg  to  '-  ''"   ■■  ^^- 
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Sixth  Mtp9ftffM  OBffkM 
We  flDnez  a  list  e€.  cases 


WehBfethe 


Tie  Rv^i^  Hon.  5tt^  6.  Ghnej^  Jifl(rt.,Mir.  P. 
^^t  ^c*  ^w* 


COPYHOLD  COMMISSION.— Enyra«c«M«mc«/*. 


Manor« 


fiitto. 


Coanlrf* 


£lj» Ports*. Ditto    .» 


Kelrcdon  . . 
finiton  HiU. 
Caddington . 


Ptels  Walden... 

Bitto , 

Tfaorabj^NorUi, 
N«0tiiGo«to 

Aoem , 

Bamsbury 


Essex 
Ditto 
Herts 

Dhto 


Fulhsm . 


Ditto. 
Dicta. 
Ditto. 


Cuiteidg»      •• 

Ditto 


Ditto 

Usekaevp 
called  I 
Hold. 

Hanwell 


conunoali 
the    Lords 


Ditto 

Ueworth,  Rectory  of  Ditto 
Ditto . 


Ditto 
laUngton,  Prebend  oflDttto 


DUlto , 

Paddington   •., 
Weteham  Hall . 


HeadisgptOD . 


Bleadon  witb  Priddie  Sbneraet 


Ditto. 


BaitoB-with-Boddlee.  SmiriNunpCan 


Ditto.... 
Ditto.... 
Ditto .... 
Crondail.'. 


Middlesex 
Ditto    .• 


Ditto 

Ditto 
Ditto 
Dkto 
Ditto 
Ditto 
Ditto 


Ditto  •• 
Ditto  •• 
Norfolk 


Oxford 


Ditto 


Ditto.. 
Baling . 


Dttt»  .. 

Ditto  •• 

Ditto  •«. 

Ditto  •• 

Ditto  •• 

Ditto  •• 

Ditto  — 


Robert  Harvey,  Esq. 
Bisbo|^ef£Ly.« 


Iiord. 


Nature 

of  Copyholds. 


Copyhds.  of  In- 
X>Uto    .. 


Ditto 


Ditto    •• 

Dean    and  Chaptec  oi]  Ditto 

Ely. 
Bishop  of  London       ..  Ditto 
D.  R.Scratton,  Esq.  ..  Ditto 
Dean  and-  Chapter  of  8t.  Ditto 

Paiil*iB 

Ditto Ditto 

Ditto    •«         ..         •«  Ditto 
Earl  of  Tarboroosb    ..Ditto 

Biahop  of  London      ••  Ditto 
Henry  Tufhell,  Esquire  Ditto    ». 


fii^op  of  London 

Ditto    ..         •• 
Ditto    .. 
Ditto    .. 
Ditto    .. 
DiUo    ••         ,. 
Wiltiam  George  Tyasen 
Daaiel  Tyssan,  Esq 


Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
DiUo 
Ditto 


Ditto 


Itacidoota  of  uM' 


Fines  certain,  and  qmi^ 


Fines  aifaicnty  andqaJt* 
ceotSL 

Ditto    • 

Ditto    ••         .»        M 


Ditto 
Ditto 
Ditto 

Ditto 
Ditto 

Fieee 


certaiB*  and  quit* 


Bishop  of  London 

Dean    and    Canons  oijDitto 

Windsor 
Ditto    .. 
Prebsndaiy    of  Isling^ 

ton  &Bd  EccleaiastiMl 

Conmiaaionefs 
Ditto    •• 
Bishop  of  London 
PhiUp  Sewell,  WilHam 

Sewell,  and  Thonoas 

Nash,  Esqs. 
Rer.Thos.  Henry  Whor 

wood  J 

Dean  and  Chapter  of  Copybekta  for 

Wtnehastor  ..       lives. 

Ditto Ditto 

UHto Ditto 


Ditto    ..         •• 
Fines  arbitncy,  &.qait> 
rents. 


Fines  oerHdn,  and  qmt- 

rents. 
Ditto    .. 

Ditto    »«         •«        •» 
Ditto    .. 

Ditto 

Ditto    ••  ..        - 

Ditto    .. 


Ditto 
Ditto 
Ditto 
Ditto 

Ditto 


,.  Ditto 
.•  Ditto 


Ditto 
Ditto 


Ditto  .. 
Ditto  •• 
Ditto    .. 


Ditto 


Fines  arbitrary,  &  qoic* 

rents. 
.  Fines  eertain,  and  qnit- 

rentr. 

Ditto 

Ditto  •  •         • .         09 


«.  Ditto   •• 

..iDitto 

Finea  arbitrary,  A  qoit- 
rents. 

nnes  aibitrary,  heiiota, 
and  qait-rente. 
SfDttto    .. 


Ditto    .. 
Copyhold     tln- 

heriten 
Ditto'  •• 


Wardes  ssdSobolars  of  DitSK 
81;  Msiy^  College, 


Ditto 

Ditto   .. 

Ditto 

fines  certaiB,  snd  qidt^ 

Fsnte. 
•  •  Vinoi  oerfsiiif  beiists, 

and  qnitfeatv 
FiMs  arbtevy^J^fsit' 

rente 


DasD  soA  Cbaptes  el  CoMbeide  Tor  5  ^Fines 
•"•    •^    -  Imfos  f    ai  ' 


I«itnport»  or  which  are  now  in  an  advanced  state. 

Wm.  Blamire, 

T.  Wkntworth  Buller. 

Rd.  Jonas. 


^•f 


COPYHOLD  COMMIBSIO}^. -Et^ranchisemefUs. 


Terms  for  Eofmnebiflement. 


Fonr  yesTB*  anoual  Taloe 
Six  years'  annml  ralue 


Fire  and  s-balf  jears*  anoual  value 
Ditto    .. 


Fire  jesxs' annual  vbIus  ••         ..        .«• 

Six  jeara'  annual  value      . .  .  • 

Fire  years*  annual  yalue ;  qait-rents  30  years 


Ditto 
Ditto 


Progress  made  in  £n- 
francbisemaot. 


Thecansideralioa  waa  a  mere  nominal  sum,  the  ground  being  required 
for  a  cbapel.  | 

Ooe  year's  annual  valae  ;  qait-rents  SO  years     ..         ••         «.«         ..'Ditto. 

Qne«8ixtb  part  of  the  value  of  the  property  was  taken  for  the  con-  Ditto, 
sideration,  a    private   Act   having   been  previously   passed,  reduc- 
ing the  fine  on  ground   intended  to  be  built  upon   to  one-tbird  of 
the  annual  value  of  the  building  erected 

One  year's  sanusl  value ;  quit-rents  30  years •         ..Ditto. 


Signed  and  sealed. 

Ditto. 

Ditto. 
Ditto. 

Ditto. 

Draft  received. 

Signed  and  sealed. 

Ditto. 
Ditto. 
Ditto. 


One  year's  annual  value  ;  quit-rents  St  years ;  chief  rent  32  years     . .  iDitto. 
One  year's  annual  value;  quit-rents 30  years     ..         ..         •«         ..| Ditto. 

Ditto  ..  ..  ••       ' Ditto. 

Ditto  ..  ..  '    ..         ..         ..[Ditto. 

One  year's  annual  value;  quit-rents  228  years;  freehold  rent!28  yearsDitto. 


One-fourth  of  the  annual  value  of  land  as  applicable  to  building  p'ur- 
posea. 

Five  years'  anou^  value 

Oneyest^s  snausl  valns 


Ditto 

One-twelfth  of  the   land    enfranchised*  two  years'  annual  value  of 

the  ground-rents    on  houses  enfranchised ;  qiut-rents   twesty-five 

yeara 
Ditto 


Ditto. 

Ditto. 

Ditto. 

Ditto. 
Ditto. 


One  year's  annual  value ;  quit-rents  32  years 
Four  absolute  fines ;  quit-rents  30  years. 


Ditto. 
Ditto. 
Ditto. 


Scbedile  of  apportionment 

confirmed. 
Signed  and  sealed . 


Rent  charge  about  one-fifth  of  annoal  value      ••.        ••         •• 

Four  years' annual  value I  Draft  received 

Rent  charge  absutaMWifth  of  CBUsalvaine Siirned  and  sea 


•  Signed  and  sealed  • 


Land  five  year^  anaoil  value  ;  leneawat.  two  yesa*  snnusl  va&aa      « .  'Ditto. 
Rent  charge  about  one-third  of  annual  value      ..         .«        ^         ••{Ditto. 

Rent  chsrge  shout  eaa-foarth  of  aanuSl  ^aloe   .^        • {Ditto. 

Oae  year's  annual  value ;  quit  rents  28  years     . .         .  •         •  •         . . ; Ditto. 


Oas  sad  a  half  year'a  anaasl  valaa 


Rent  chsrga  sbout  one-foarth  of  anaasl  vslua 


Ditto. 

Draft  received . 
Signed  sad  sealed. 


■¥l 


8mtkaipartofik0C0lilfkM 


Maaor. 


INature 
of  Copyholds. 


iHBiienta  of  Uie  Haaor. 


■y^dowo  •• 


Ditto...*.. 

Won 

Diito 

Wfaftburch  . 
Ditto 


fXtto..., 
INcto.... 
INMo.... 
S/itCo«  •  •  • 

WoQCtOD. 

Ditto*... 


C3payjoo  ••  • 
Ditto 


Ditto.. 
Ditto.. 
Ditto.  • 
Ditto.. 
Ditto.. 
Ditto.. 
Ditto.  » 


••••*•• 


Ditto. 

Ditto- 


Ditto. 


f%faeUeaii, 


WnMgiitoii . 
Ditto 


Sottcbampton 

Ditto  .. 

Ditto  •• 

Ditto  ..    . 

Ditto  . . 

Ditto  •• 

Ditto  •• 

Ditto  .. 

Ditto  . . 

Ditto  ..' 

Ditto  •• 

Ditto  .. 

Ditto  •• 
Suirej  .. 

Ditto  . . 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  •• 

Ditto  •• 

Ditto  •• 

Ditto  .. 

Ditto  ., 

Ditto  .. 

Ditto  .. 

Ditto  . . 

Ditto  . . 

Ditto  ., 

Ditto  .« 

Ditto  .. 

Ditto  .. 

Wilu  .. 


Ditto  •• 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  .. 
Worpeater 


Dean  and  Chapter  of  Gopi^liolda  far  a  Fwaaihili  w>  i  Wtitti. 


Wiochoater 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  . . 
Ditto 


Dean  and  Chapter  of  St.  Copybolda  of  In- 
Paul'a  neriuoce. 

Acbbiabop  of  Canter-  Ditto    •  • 
bury 

Ditto Ditto 

John  Iratt  Briscoe,  Esq.  Ditto 
ft  Anna  Maria  bis  wife. 

Ditto 


lirea.  and  quit-renta. 

Ditto    ..         ••  IMtto 

Ditto  ..  ..  Ditto  .. 
Ditto  ..  ..  Ditto  .. 
Ditto    . .         . .  Ditto    . .         . .        * . 

Ditto    ..         .JDiUo 

Ditto  ..  ..[Ditto  .. 
Ditto  ..  ..Ditto  .. 
^Ditto    . .         • .  Ditto    . . 

Ditto    ..         ..  Ditto 

Ditto    ..         ..IDirto 

Ditto    ..         ..  Ditto 

Ditto    ..         ..Ditto 

-Finea  ifWtrwy^kq*** 
rente. 

r  Finee  arbitmrytlierioti, 
and  quit  rents. 

JDitto 

.  Ditto    • 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 


Dotit 
Ditto 
...Ditto 
...'Ditto 
..!  Ditto 
..jDitto 
..I  Ditto 


Arcbbiafaop  of  Cancer-  Ditto 
bury     ■ 

Ditto    ..        «.         ..JDttto 

.Ditto Ditto 

.Ditto    ..         ..         .. 'Ditto 

•  Ditto jDitto 


Ditto 


EarlSomera     ••         •• 

Bishop  of  Salisbury  and 
Edward  Dylce  Poore, 
Esq.,  Lord^Farmer 

Dean  and  Chapter  ol 
Winchester 

Ditto 

Ditto 

I>itto 

Ditto 

l^tfo 

Bishop  of  Worcester  .. 


Ditto     .. 

Ditto    .. 

CopyhoMa 

lives 

f  Ditto    .. 


forS( 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 

Dkto 
I  Ditto 
Ditto 
Ditto 

Ditto 

Ditto 
f>itto 


Ditto  .. 
Ditto  . . 
Ditto  .. 
Diuo  .. 
Ditto  .. 
Copyholds 
lives. 


Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
for  4  Ditto 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
MekaehmaB  Tarn,  ISAf, 


Vmnes  qf^  Candidates. 
%,  Michael     • 
ainorir,  jTosefd^  Lookeg 

^Monsm  Philip  Robert     . 


a.  Edward   • 
,  Edward 
MMmAd^ii^ot^  Matthews 
.AxcianU  John  • 
Btkmr^  laaac  Palmor  • 
flaBBOL  Edward  Saarael 


..Tht^umAriicM^AMMiffnedp^ 
Samuel  Ahiahanis,  4,  LinoolnVimi-fields 
9ho««Bi>good,S6.C«royett«et;  Wni.Cttrr  Foster,   t8,  Jo)  r  • 


Jame»Afvkev  Bury  St.  BdtMiide )  George  Bvnow  Gragdry/Bedfeif* 

Jobs  Lasfflbnl,  Dni^ni*4>sll 

Georfe  AndiMns,  ^foyaioatli,  and  Mricombe  Regitf 

George  Eseell,  Reeboator 

Frederick  Paaa  Axhid^  16,  Oomhiil  ;,  /.  , . 

Simon  Batloy  inekasMD}  lpi»iLh 

RoliiHMnT««.,WoUI  •  •  ^  .    .  a.<lw.'.cl'.^-^'- 


J>»0'  JfcyW  ^  «fe  Oyy*«Ic>  Cfawwiwibaw*. 


itr- 


Tema  for  Enfrancliisement. 


Rf»t-dlMr^  «Wiit  «a»>fottrtli  ofmnaual  vtloe 


One  and  a*half  year*t  oannal  Taloe  •  •         .  •         •  •         •  • 

Rent  cbai^  about  oBe^fourth  of  annual  value 

Rent  cbaiire  about  ovffi  fib  of  an  no  al  valua       •  •         •  •         • . 

Fonr  yaara' annual  vmlue  ..  • 

Rent  cbai^e  about  one-fiftb  of  annual  value       ••         •• 

Rent  charge  about  oae-foartb  of  annual  value 

Rent  charge  about  on^fiftb  of  annual  value       . .         ••         •• 

Ditto  .•  ..  

Ditto  ..  ..  

Ooa  and  tbree-qnartec  yeara'  annual  value ;  quit  renta  tt8  years 

Rent  charge  about  one^lburth  of  annual  value 

Land  6ve  years'  annual  value ;  tenement  two  years'  annual  value 
Fiveyeara'  amtiMl  value,  quit  renta  50  yeara     •• 


Progreas  made  in  U-9er 
franchiaement. 


Signed  and  geated. 

Ditto. 

Ditto. 

Draft  received. 

Signed  and  sealed. 

Ditto. 

Ditm. 

Ditto. 

Ditto. 

Ditto. 

Draft  receired. 

Signed  and  sealed. 

Ditto. 

Ditto. 


Hues  a»d  #-balf  yeara' annual  value;  10  berioia  110/.;  quit -r6nt  3^  Ditto. 

years 
Three  and  a-balf  years*  annual  value ;  quit  rents  39  years         . .         . .  Ditto. 
Fire  years' annual  value,  quit  renta  30  years  ••  Ditto. 

Fire  years' annual  I  value;  beriota  9^  17$.  Bd^  quit-rents  SO  yenrs  ..  Ditto. 

Firs  yeara*  annual  value 1  Ditto. 

Fire  years' annual  vakie(  herints  lO/.;  quit-rents  28  years     ••         ..|  Ditto. 

Fire  yenrs*  annual  vahie,  including  lOLfotheriots         !  Ditto. 

Six  yeara*  annual  value }  quit  renta  23 years      ..         **         **  ..! Ditto. 

Six  yeara*  annuiii  value ;  quit  renta  30  years      ..     - ;Ditto. 

Fire  and  a.balfvears' annual  value         ' ..  I  Draft  received. 

Three  and  a  half  yeara' antiual  value;?  beriota  at  df.  eaeb  ;  quit-rents  2ti  Signed  and  sealed. 

liiree  and  a-bnlf  yeara' an nunl  value ;  beriota  20^  •  quit-renta  50  rears' Ditto. 
Three  and  a-balf  yeara*  anaunl  vslue;  beriois  10/. }  quit  reets3f  years' Ditto. 
Three  sod  a-balf  years*  aatiual  t  slue ;  1 1ieTiota40/. ;  quit-rents  9t  yearaj  Ditto. 
Three  and  a-balf  years' aniiual  value ;  T  beriota  at  140/. ;  quit-rents  32,  Ditto. 
-  years. 
Three  and  a-balf  yeara'  annual  value  ;  one^eriots  at  lOf . ;  quit  rents  30  Ditto. 

yean. 
Five  sad  a-balf  yeara*  annual  vnlue  ;  taro  heriots  at  31/.  lOH.  each       ••  Ditto. 
About  one-iixtb  of  the  land  enfranebised  Ditto. 


.,r,  1 


Rent  charge  about  oii*-5ltK  of  annual  value 

Rent  ebarga  about  larcMatetha  annual  value 

Rent  cbaiga  aboui  ooe^ftli  of  annual  value 

Ditto 

Reat  ebatfre  about  one-lbuxtb  of  annual  value 

Rent  charge  about  one*iAh  of  annual  value 

Rent  charge  about  one-eighth  of  annual  value 


Draft  received. 

Ditto. 

Signed  and  sealed. 

Draft  received. 

DiUo. 

Ditto.  * 

Signed  and  Aealed . 


Barron,   Rdward  Jackson 

Barrow,  Jnmea    . 
Beattie,  James    .         • 
BelL  Ja 


Bolton,  ^obn       • 

Brandon,  G  abriel  Sttnuel    . 

Brigga,  Fiederick 

Briggs,  John  Hall  Neivton 
bronMt,  John  Addinell 
Baawell,  Williana         • 
Carr,  William  Jam^s  • 
Cater,  Jamea.  jun.       •        • 
Champion,  Gharlaa 
ChsnsmiB,  John  Goodger   . 


.    Wm.  Henry  Culleo,  Canterbunr ;   Edvrard  Barron,    Bloomabury 
square;    William  Brtiooa,  Bath. 

•  Jamea  Partington  Aaton,  Mancbeater 

.    Henry  George  KoMnsoo,  6,  Half-moon-atreet,  Piccadilly,  ^- 

•  Jamea  Blair,  Uttoxetar ;  Charlea  Marston  Strettoii,  1 8,  Soutbamploa- 

hutldinga  '   ^^     ' 

,    John  UafvnnvMf  Blaokbatii;  Francis  James  Rtdsdale,  GrayVina    >     ' 

•  Henry  Vallance,  20,  Esses-straet,  Strand 

•  Wallisfli  Ffaneis  Uir,  WlaifMBla>str«et ;  Montague  Sbsanaten,-  J«hii«'     • 

atreet,  Adelpbi 
.    John  Huiab,  Darby  i  Wm.  Hallofrea,  39,  Bedfbrd-rair  >  ^  •  >  ^ 

•  Ricbard  BaiMie,  Tadoaalor  '  ^  ^ ' 
.  Alfred  Paget,  Leieastor  ,♦.'>..' 
.    Jobn  Ridebalg|l«  Rif^MMdMi  'f, 

•  Thomas  ll«stwieh,8oham  •  <.  .   .  ^     *'>t:   . 
.    David  Jennings,  ru  WlMlechapol^ad  .  *^  ■ .  {    ^w  : 

.    Georga  Dempster^  Brigbtoo ;  Charles  Chalk,  Brighton 


Candidatte  who'Ptagedifk  't^amiiutthk. 


Chingr,  William  John  . 

Qarke.  WiUiaai 
Clay,  Charles,  Jan. 
Cockcroft,  Lonsdale  Maring 
Collins,  AVilliaro,  jan. 
CoDgreve,  John  . 
Cotterill,  James  Uardman  • 
Day,  Henry 
De  Mole,  John  Stephen 

Dewes,  William  Pettit 
Dixon,  George  . 
Dickson,  William,  jun. 
Dufty,  R^hard  Arthur 
Duncalfe,  John  Thomas 
Faleooar,  John  BruBton*  juo. 
Fellowes.  John  Butler 
Fisher,  Edward  Freeland    . 
Ford,  Brutton  John 

Fullagar,  Walter  Home 
Fuller,  Frederick 
Godwin,  Alfred  . 
Gramshaw,  Robert     . 
Hugh,  John 
Hple»  James        • 


Hamilton,  Thomas  William 
Hare,  Richard    . 
Harvey,  Joseph  . 
Harrey,  Thomas  Morton 
Headley,  Tan  field  George 
Henderson,  James      , 

Hollinsfaead,  Henry  Brook 
Holt,  Joseph  I'ierson 
Janeway,  William     . 
ladermtur,  John 
Koapp,  Richard 


Lanfenr,  William  Burbidge 

Latch,  George    . 

Lewis,  Lauriston  Winterbotham 

Marlow,  Thomas 
Meggison,  Robert  Graham 
Micklem,  Thomas 
MiUer,  WiUiam 
Hiloer,  Dennis  • 
Getaway,  Philip  Wataon 
Qwen,  Owen 
Oxley»  John,  jun. 
Parker^  Richard 

Penberthy,  Henry,  jun. 
Pickop,  William ' 
Pollard,  George  OctaTius 
Pratt,  Jebo^Forater    . 
Prescott,  George  WiUiam 
Raven,  John 

Reynolds,  WiUiam  Collett . 
Rogws,  Walter  iypddwd 
Rouse,  James     . 
Rowlands,  Edward  Bseiiard 
Roy,  W.  Gascoigne 
Seoones,  Fnmeia        « 
Scott,  Henry, 
Seymour,  Hugh  Callan 
Shaw,  Henry 
Sbakell,  Thomaa  Stevena 
Smith,  Albert  • 

Smith,  WiUiam  Ackers 
Symes,  Charles  Pitman 
Templeman,  Joba  Marsh,  Jan. 


George  Harding,  Great  Rufisell-street,  Blotfmshury 

Charles  Carter,  Barnsta^tle 

Richard  Green  and  Thomas  Peters,  Knighton 

William  Cbartres,  Newcastle-upon-Tyne 

John  Henry  Todd,  ^yinchester 

G  od  frey  *  Tall  en  ts,  Newark-  u  po  n-Trent 

William  Henry  Cotterill,  Throgmortoii*atreet 
Frederick  Day,  Hemel  Hempstead 

John  Bamber  de  Mole.  Merchant  Tailors*-ball,  Throgmorioa^txeet  j 
Tbomas  Browning,  Thread  needle-street 

W  illiam  De  wes.  Asb  by-de-Ia-Zouch 

Thomas  Henry  Dixon,  5,  New  Boswell-coart 
William  T>ickson,  sen.,  Alnwick. 

John  Fox,  Nottingham 

WiUiam,  Thomas,  jun.,  Walsall 

John  Fenwick,  Newcastle-upon-Tyne 

Nicholas  Lockyer,  Plymouth 

Richard  Almack,  Melford  ;  Charles  Fletcher  Skirrow.  Btdlbtd-ronr 

"Henry  Melhulsh  Ford,  late  of  Exeter ;  John  Mitchell  Wymondbua 
and  Exeter 

John  Edward  FuUagsr,  Lewes 

John  Plysick,  3,  Northumberland-buildiags,  Bath 

Charles  Bailey,  Winchester 

William"  Freer,  Leicester 

WUltam  Haigfa,  Huddersfield 

Edward  Q^ubfield,  It,  Chatham-place,  Blackfriars,  and  afterwards  ot 
Guildhall-buildings,  City 

"Keith  Barnes,  Spring-gardens 

John  Henning,  Weymouthiaad  ^ftelcoabe  B^ia 

Alfred  .Paget,  Leicester 

Thomas  Harvey,  Egbam 

"Robert  William  Peake,  11,  New  Palaoe-yaxd 

John  Wilkinson,  Clitbeuro ;  James  Baldwin,  late  of  CoUa,  Dmn 
Robinson,  Blackburn  and  Clithero  Castle* 

Oswald  Milne,  jua.,  Manchester;  Jamea  Ainawordi,  Blaekbara 

Thomaa  Fowie,  Northallerton 

John  Jamea  Joseph  Sudlow,  Chsncery-lane 

Edmund  Siiarp,  2,  Devonshire-terrace,  St.  Murylebone 

Benjamin  HoIIoway,  New  Woodstock ;    Frederick  Patey  Chtppsllj 

then  of  Quality-court,  now  of  25,  Golden-square 
Henry  Rivington  Hill,  23,  ThrogmdHon-street 

Stephen  Towgood,  Newport 

Lindsey  Winterbotham,  late  of  Tewkesbury  ;  Joahua  Thomaa,  J^wkm 
bury,  &  further  assigned  to  John  Brend  Winterbothan,  CheUeahaia 
.    John  Forster,  Wnlsnll 
Jamea  Rusaell,  York 
,    John  Weedon,  Reading  ;  Henry  Darvill,  New  Windaor 
,     Richard  Bobun,  and  Samuel  Wilaon  Rix,  Btcolea 
,    John  Fitch ett  Marsh, 'Warrington 
,    Gillett  Jonatban  Ottaway,  Staplehurst 
»    Thomas  Ellis,  Pwllheli 

John  Oxley,  Rotherbam 

Robert  Parker.  Axbridge  ;  John  "Willmott  Bradford,  Langford,  a&d 
re-as'signed  io  Robert  Pnrker 
»     George  Pridham,  Plymouth 

,     Henry  Hargreaves,  Blackburn ;  Charles  R.  Craddoek,  Gny  Vino 
.     Powell  &  Co.,  9,  New-square,  Lincoln's-inn 
•     Robert  W*diWl,  Berwick-upon-Tweed 
.    JRowlaad  Price,  Stourbridge 
.    John  Shkter,  Hawkdiead 
.     Charles  John  Palmer,  Great  Yanaouih 
.    Ghaslea  Long,  Soetbampton 
.     Charlea  Ranken,  4,  South««qaare 

Thomaa  Barneby,  Woroester 
.     Richard  Hoy.  42,  Lotfabury,  and  37,  Great  Geotge-atroet 
.    Sooonea  and"  Alievee,  Imkridge 

John  Cole,  late  of  Odibam ;  George  Lamb,  Odifaam 
.    John  Pbyaiek,  Bath 
.    George  Mww.  Billericay 
.     Edwin  BalUJ^rabore 
.    John  Smith,  Devonpoat 
.    George  HUdyacd,  8,  Funiival'e^am 
.     Henry  Heathcote  Stathem  and  Frinoia  Homer,  Liverpool 
.    Joha  MArah  Temploinam  sea^  Ciewkerne 


New  Matter  4m  Chmmry.^iB(igi$ir9tiom4^AUmm9jta.'-^F^^ 


hyNegUgenee.    U% 


TbonUon,  G«oig» 
TippettB,  James  Bsmmsn.  jun. . 
TiDlIope,  William  Maon    . 
Undenilt,  Hemy-        .        .        • 
Upward,  Waller 

HUKnglM,  Sdw«d  Alfred 
Wariny^Thwai 

Walts.  Geoiga  Aagnatiia  Everitt 
WUtMnan,  Alfiad      • 
WUaou,  Richard 
WilaoD,  Robert,  Jan. 
Woolcott,  John 
YooDgy  Horace 


WUliam  WeUa,  Bradford 

James  Berriman  Tippetts,  aen^  6,  Pancrat-lane 

Jamea  and  Cbalrlea  Rogera,  tt,  MamAeat8p4>uildingi,  Westmintter 

Edward  Bennett».W«Irefliiim|iton 

Samuel  While  Sweet,  Basinghall-atreet ;  George  Frederick  Friaoe 

Sutton,  Baaiagball-atreet 
Georg*  OaoM  Day,  St.  Ivee 
John  Franda  Bellwood  Fry,  Rathin;  Edward  Hugh  Edwards,  11, 

New  Falaco-yard,  and  further  assigned  taX.  Kirk,  10«  SymondsMnn 
Charles  Henry  Tamer,  Exeter 
Reuben  Tsrrewest,  Eastbourne 
John  Shackleton,  Leeds 
James  Call  Waddell,  Berwick-apoiiTweed 
Renry  Rowdeo,  Wimbome  Minster 
John  Young,  6,  Sise-Iane;  Joseph  Whitebouse,  S5,  Iioeoln's-inii-6elds 


THE  NEW  MASTER  IN  CHANCERY. 

Thb  vacancy  in  the  office  of  one  of  the  Mas- 
tecs  of  the  Court  of  Chancery^  occasioned  by 
the  death  e£  MnDQctororth,  has  btea  fiUsd 
byAe  appointiinntof  mmam  H.  TWiNy^Esq., 
Q.  C.  We  thought  the  emoluments  and  easy 
doty  vrodld  not  long  be  neglected.  The  learned 
gwitlensaa  was  called  to  the  Bar  by  the  Ho* 
nowrable  Soeie^  of  Lincoln's  lan^  on  Nov.  2d, 
1811.  In  order  of  seniority  he  ranked  after 
Lord  Gampbell  and  Mr.  Selwyn,  and  before  the 
Right  Hon.  Mr.  Pemberton  Leigh  and  Vice- 
Qaacellor  Knight  Bruce. 

TUs  appointment  is  an  exception  to  the 
Qsnal  adherence  to  party  claims ;  but  as  a  Law 
Lord  said  on  another  occasion^  ^  blood  is 
thicker  than  water  I" 


ANNUAL    REGISTRATION   OF 
ATTORNEYS. 


FIRB  OCCASION&D  BY  NEGLIGENCE. 


TacMiMLY  the  Idtk  instaBl  wast  dM  last 
day  for  paying  the  annnal  GSKtificata  duty  of 
attorneys,  in  order  that  snch  certificates  should 
relate  back  to  the  1 6th  NoTember,  and  enable 
the  attorney  to  recover  his  costs  in  the  interval, 
and  to  free  him  from  the  liability  to  penalties 
for  pmctinttg  without  a  certific&ta. 

It  may  be  material  to  mention*  however,  that 
sMioogh  certificates  takwi  after  the  Idth  wiM 
bev  date  on  the  day  of  payment,  the  names  o( 
the  parties  win  appear  in  next  year's  Lav  List, 
if  obtained  on  or  before  the  31st  instant. 

Fortius  purpose  the  dedatations  shonld  be 
lodged  at  the  Incorporated  Law  Society  on 
Friday  the  24  th  (the  next  day  being  Christmas- 
day).  The  Registrar  affi>rds  every  accommoda- 
tun  in  his  power,  but  unfortunately  there  are 
so  many  who  leave  Una  important  bnsiness  to 
^  last  day»  that  there  may  not  be  time  to 
oon^^lete  the  certificates*  'Die  first  in  order 
must  be  first  served.  ^ 


PSBtALTY  OM  MSVAMTa. 

There  can  be  no  doubt  that  nineteen  out  of 
every  twenty  fires  are  occasioned  by  negligence 
or  carelessness.  It  may  not  be  without  its  use 
to  set  forth  the  penalties  inflkted  on  senrants 
who  are  guilty  of  acta  of  negligence  by  which 
losses Jare  thus  sustained.* 

**  Whereas  fires  often  happen  by  the  negli- 
gence and  carelessness  of  servants,  oe  it  there- 
fore enacted.  That  if  any  menial,  or  other  ser- 
vant, or  servants,  through  negligence  or  care- 
lessness, shall  fire,  or  cause  to  be  fired,  any 
dwelfiog-house  or  out-house,  or  houses  or  other 
buildings,  within  the  Kingdom  of  Great  Bri- 
tain, such  servant  or  servants  being  thereof 
lawfully  convicted  by  the  oath  of  one  or  more 
credible  witness  or  witnesses,  made  before  two 
or  more  of  his  majesty's  justices  of  the  peace, 
shall  forfeit  and  pav  the  sum  of  one  hundred 
pounds,  unto  the  cnurchwardens  or  overseers 
of  such  parish. where  such  fire  shall  happen; 
to  bs  distributed  amongst  the  sufiBsrers  by  such 
fire,  in  such  proportions  as  to  the  said  cnurch- 
wardens  shall  seem  just :  and  in  case  of  de- 
fault or  refusal  to  pay  the  same  immediately 
after  such  conviction,  the  same  being  lawfully 
demanded  by  the  said  churchwarc^ns,  that 
then,  and  in  snch  case,  such  servant  or  ser- 
vants shall,  by  warrant  under  the  hands  and 
seals- of  two  or  more  of  his  majesty's  justices 
of  the  peace,  be  oommitted  to  the  Gommon 
Gaol,  or  House  of  Correction,  as  the  said  jus- 
tices think  fit,  for  the  space  of  eighteen  months, 
there  to  be  kept  to  hard  labour."  14  Geo.  3,. 
c.  78,  s.  84. 


PARUAMENFARY  PROCEEDINGS 
LATING  TO  THE  LAW. 


BE- 


Railwaps. 


ibottst  of  ftorHs. 

NBW  BILLS. 

For  3rd  reading. 


*  A  notice  of  this  enactment  is  given  by  llie 
active  London  manager  of  the  West  of  England 
Insurance  Office,  and  we  recommend  the  other 
offices  to  follow  the  example.    Ed. 


Rofxuin  Catholic  Charitable  TroBte.  —  Mr* 
A««tef.  ■  .... 

Rottan  Catholic  RcJief— Mr.  Anstef. 

A^craltttral  T«naat  Right  in  England  and 
Wil««r.^Mr.  Pdsey. 

Afterin^  Epiphahf  Quarter  Sessions.—Mr. 
Paeke. 


NOTICES    OF  NEW   BILLfl. 

Adiaiiit«trat>oa  of  Poor  Iolw. — ^Mr.  Bankea. 

Appeal  in  Criminal  Cafle8.-«Mr.  Eimrt. 

Piraetice  and  Costa  of  Scdicitora  in  the  Metro* 
poUun  Police  Courts. — Mr.  C.  Pearson* 

Acqjuittal  of  insane  PnMiBera.^Mr.  C.  Pear- 
son; 

Trial  of  PriMners  iistlKmt  Onind  Jiury.--Mr. 
a*  Pearson. 

fimpiimnent  of  Convicts. — Mr.  C  Pearson. 

inrenile  Offenders.    Mr.  C.  Pearson. 
I-  I  I 

•¥X3C«a    ON    THK    ADMIKISTBATIOK   OF 
JVStlCK. 

Returns  have  been  moved  for  by  Mr. 
Adionby  of  the  respective  s^ges  of  the  Cleck 
of  Unrolments,  aad  of  the  Four  Clerks  of  Re- 
cords an4  Writs  of  the  High  Court  of  Chancery 
in  England^  and.z^so  of  the  total  amount  re-, 
ceiv^d  by  each  of  them,  such  Clerk  of  Enrol- 
ments and  Clerks  of  Records  and  Writs,  since 
the  passing  of  the  act  5  &  6  Met.  c.  103,  both, 
for  sidary  and  compensation  under  that  act ; 
and  also  of  the  total  amount  of  compensation 
r^elved  by  any  of  the  before-mentioned  oiiicera 


late  «A  Bxaniner*  AT  late  CSesfc !««» lifWirrc 
of  thoeaid  eonrt,  iir  ^tterwifle .  in  vjaaft;  <ilntf 
ch«raeter«  and  paid  piifc  of  Mkf  J^um  of  .|br 
suitors  'Of  the  said  court;  and^lM^of  tiie  fisl^ 
amount  reoeived  by  ^vf  of.  U»  tM4  nMmm-m 
pouodige,  or  in  respect  of  ^e  iiioa^M^><«  4^ 
other  tax  imposed  upon  paffnenta  loade  «*  of 
any  of  svich  foadt,  disCiagiiiBlttBg  the  mobs  i^ 
ceived  by  each  anch  penon  on  mA  f4  sndr 
accounts,  and  giving  nis  name : 

And  of  the  names  add  reeMdivn  age*  of  tlk 
late  Six  Qerks,  who  are  atiU  UtdMEW  <»d  cntiUl 
to  compensation  under  iIm  aSdreolid  noi  of'  the 
5  &  6  Vict.  c.  ia3»  with  the  nisaMPtrof  tks- 
compensatioa  to  each  of  them* 

Aiso»  letuhia  «f  the  ntttthor  ol  atteadsUt 
warrants  granted  bv  each  oC  .thfr  Tamg 
Masters  and  kte  .Taxing  .  Masters  of  the 
Court  of  Chancer^r  for  the  taxation  of  costs, 
each  day,  within  die  5th  year' of  *  ilis  sp- 
pointment;  distisgnishiMV  tl&^  .vamnrta  ta 
justjify  attendapcea^  and  thje  n9n)b^,o(,3iPs 
of  Costs,  and  the  amount  and  rate  of  the  per 
centage  on  the  taxation  themff  piid  dMfMa 
during  that  year,  and  theannlsftmvtsl  by  him 
for  warrants  granted,  and-far  tibpm  fiC^MIs  of 
Coats,  attd  for  Repert^dn^^MPlimiesi^^rdlittr- 
wise,  during  that  period: 

And  of  the  total  amount  <^'the  aunarfwnired 
by  «aeh  of  the  Turing  Masters  aad^  bttfeFfSiisdBg 
MaatMv^Ftiie^Coiift  l»f  €%aiica^,  {fmi  wit  of 
the  Soitora'  Fee  Fand,)  both.igiuml^.f^ 
compensation,. jsince  the  p^i^^oftrt^.i"!^' 
5  k  6  Victc.  103.  al8Ungnistilng^^l)^Jaiuq4, 
(MLtd  to  each  person,  and  the  nam^a  clothe- 
person^  '  . .: 


fSECENT  DECISIONS  IN 

REPORTED   Ar  BAltRirrill« 


t^lhVaiiTt. 

\.^.^^   L^reDoImoH,    Nov.  4,  1847- 

*  XtiridN.-^ECURtTY  toR  cowa. 

^•^.r^Ui  wkhk  r^uires  a  parti/  resident  out 
/ . .  .^thfjurf^dktioH  U^,gine  security Jbr  eesis , 
:,9§ifflies  to  aj^etiU^  q$  well  as  to  a  kUi. 

This  was  a  petition  on  the  fiicc  of  which  it 
appeared  fliat  the  petitioner  was  out  of  the  jn- 
nloietion.  On  thW  circnrastance  being  urged, 
arf^  ground  for  the  petitioner  being  ordered  to 
nntf  aefcifrity  for  costs, 

Mr.  Qoocbpe,  for  the  petition,  said,  that  he 
was  tidt  aware  that  the  rule  of  requiring  seen- 
riC^  fbr  eoets  applied  to  a  petition,  and  referred 
t«/'i#fioyi;  ll^m.  36i.     • 

Lord  Lamgdaie  expressed  his  opinion,  that 
the  same  rule  appliecrtcra  petition  as  to  a  bill ; 
and  thp.pctitbn  «lis  MOMlngly  onkrad  to 
stand  over  that  the  petitioner  n^ht  Qnd  f 
curity  for  costs. 


\.i.-1 


IfoMMTS  v.  Fiscae.    JJtoT.Ji  ^lF  «S3»  Wtf»«.v 

RSCrBlVS»,«--t*tORVfY>''-^t7JkttA>l«M>'W» 
800141^10^.  •    '•'' 

The  court  cannot  Oficept  tke  bo^d  t^  a  ^|<i^. 
tee  association  as  a  secur&g  /'*'*•''  "^^^^Ai' 
though  with  the  consent  of  au  part ies'U  fif 
cause,  .  .  II". 

The  court  wi/f  aof  appohit  aret^iM^HMU^, 
security,  even  though ¥>iihout  saiitif»\yt^ 
hn  this  case  Mr*  CJiandless  naoye^^  t 

J.  fi.  receiver  with  t))e.  cp| 

parties  to  the  cause,  they  beia 

his  giving  as  a  security  a  bond  Vjjf 

Guarantee  Association  ;  a  society  f~ 

by  an  act  of  parliament,  oho  cla^ 

authoriaes  such  securitiea  to^^  I 

government  offices.    Th^M^yitefJ 

of  (he  security  propose^  if  im  V 

of  the  court  would  allow  df.r" 

Boa  thture  waa  this  difficul^^i 

practice  of  the  .ooiu;^  re^q 

U  ma^e  f?y  wajf  W  ;recQp^afWftt  ^i 
wiMch  It  waa  qeceii|ifry  fof Jh 
to  appear  before  tqe  pci^perV 
corporation  aggregate  oo6U(  nSii 


^*^S4€Pkit  €^krt^  «*4lfefk.<^.4%tfuCtoMeilr.^ 


iH- 


Lu<i'fai>Wt^*»^*tf''^fc*^  ooMkdnlkf  I  onto  and 
iMdmMk  pfwtiflgdf  thfrcowt ;  -wkit  |ir#eeM 
«Mli'tl|«i^Mftef' htH^etn  enforce  the  ee- 
adly>  'flnyMtiM>y mijmU^ nag^ie newt 
tortile  ^  rMOfpiluiioe  | .  but  he  could  not 
oKieailhe  pvaetiee  ae  that  of  the  court. 

vi»  ewneyence  of  this  ezpressioo  of  hie 
lamd^M'sefMiiini,  Mr.  CUndteMSt  on  a  tabee- 
qaHitid«^a|i|]lied  leclhe  appoial«ient  of  the 
sitM-pdInMMi  «•  feceifet ,  wilnoiit  eakry  or  ee- 
curity,  but 

liiiA  &eeycfa/t  agaui  declined  to  make  the 
ofldor^  ebeBTMBg*  that  although  the  court 
wookL  with-  the  cetteent  of  the  pereon  ap- 
poiated,  appeittt  a  teceiver  without  salary,  this 
circomstance  did  not  affect  the  mle  for  requir* 
ii^esearltf  befoeethecooct  woold  lend  to  the 
r^m  iteantboritf. 


.  Cartkk.     Dee.  11,  1847. 

TEsVlJfO  Or    LlUIACY. — ACCUMULATIONS. 


'He/her^'WHieir  latwM 
issue,  as  thereinbeia—  >  isatiniif  r\."  Thomae 
War^ale,  (the  ertUor.}  by  bis  vWi  bearing.  d4|e 
the  8th  of  March,  1823,  expressly  ratified  and 
coQ6nned  these  tWQ  indeattffe«t'aad  mMMOted  ' 
plamtiffs  the  executors  mud  trueteoy  of  his  will, 
giving  and  beqiieathin;|r  to  them  ^  all  hie  read^ 
monies  and  monies  out  at  iiiterei>t,  bills,  bonde, 
and  securities  for  money,  and  all  other  his  per- 
sonal eetate  and  effects  of  every  kind,  upon 
trust  that  they  anfl  the  survivor  of  them,  hie  ' 
executors  and  administrators,  shouUt,  as  con- 
venieatly  could  be  after  his  decease,  call  in  and 
sell,  diepuee,  and  oonrert  into  money  euch 
part  of  hii  psrsoaai  eetate  and  edicts  m  shootd 
not  consist  of  moaef  as  they  should  tbhik 
proper,  and  the  jMoies  naimi  thcvefroffi» 
should  pay  and  apply  in  satisfaction  of  bb 
debSB,  funeral*  and  tcetamentarv  expenses,  and 
other  incidental  charges,  and  the  remandov  if 
anfv  ehould  pay  unto  and  equally  between  aad 
among  aU  and  every-  llis  great-^randcbildreb* 
the  children  of  his  grandson  John  NVardale  by 
Mary  his  then  wife,  at  their  several  and  re- 
spective ages  of  25  years*  or  otherwise  apply 
the  .same  for  their  use  and  benefit  as  they  nie 
executors  should  think  proper.'* 

Mr.  Malin*  for  John  Wardale,  the  legal  per-* 


Bepiftit  '^  teateler'lf  re$kUuir^  e$late  o«  trw0i 

tBifttftrt  and  pug  ae/e  euuallg  betioHm 
''•  Atdtmumgf  kk  $rea:^rhidehUdrtn  a<  25» 
'  .<<r/«tAfniMS  wpplg  ike  M{n#  /or  Hmr  tm 

and  benefit  an  ki$  eetee/ors  shoM  ihmk\^n^  representative  of  i*homa«  Wardale,  who 


Held,    woid    for    rtimi^ms$.  I  was  the 'son  and  sole  next  of  kin  of  ITjomaa 
imiiar  otetses  m  i^  dtsedt  eoM^n^d  h  \  Wardale  the  settlor,  contended,  that  the  clauses 
ik'mU{:  Held,  ito»d/orlAeeee»erefeii»..^  in  the  deeds  *nd  the  residuary  bequest  in  the' 
'Tliil  was  a  kuit  instituted  by  the  trustees  ofj  ^^^^  vere  void  for ,  remui^hesst,  and  that  Joha 
twryindebttirer  of  settlement  and  of  a  xvtf!  of!  Wardajc  was  therefore  entitled. 


TU^iiaslVardale,  for  the  purpose  of  nbtahiing 
tBetpTnion  of  ihe  court  as  to  ^e  vafidity  of 
certain  limitations  contained  therein.  Ay  the 
iadeatowe,  bearmg  date  the  let  of  March, 

l623,Thoma^^:IIBMMaiieig»«(^  ^  Wfati,  of 
600^.  and  7<M)f.  to  the  plaintiffs,  upon  trust  to 
W  ^  interest  and  <ditldenda'  to  certain '  pe^' 
sons  for  life,  and  after  their  decease,  "  upon 
trast  that  they  ahould  stand  possessed  of  and 
intsMid  m  ihfe  iiitefeet  money  to  acertie  aad 
bee«iae/diia4t9S|i  time  to  time  to  respect  of  the 
nid  principsd  sumq  ^ntil  eudi  time  as  all  and 
ev^  the  phi)d  and  children  of  John  Wardale 
(tBe^rahdson  of  Thomas  Wardale)  should  re- 
*^iv^y  attain  the  age  of  25  years,  so  and  in 
racb  manner  as  the  said  interest  money  might 
ac^ol^te  an^d  ,be  added  to  the  principal  for 
^r  seyexal  and  respective  use  and  benefit, 
ttd  then  ujipn  trust  that  they  and  the  survivor 
of'\0fi^  m '  executors  and  administrators, 
>Mld,  TiptMi  tuch  ehiUi  ot  children  respectively 
9SjMk^  the  age  of  25  years,  as  therein  men- 
t^teF,|>ay,'divide,a<id  distribute  the  said  sums 
yff  ac(himQlatiftg  interest  thereof  in  the 
°ytihie  unto  and  among  such  chtldren  at  the 
'^dipediv^  agee  alforoiafd,  in  the  shares  and  pro- 
P<m)iki.  thereinafter  mentioiied.  that  was  to 

3;"1tbtia  imd  amongst  such  of  them  as  were 
^OnMMrd'piM  more  than  theftmales; 
a^ih  tsbeidijr  (Hie  of  the  children  should  de- 
■*n  iiS^Wb  bmre  thleir  shares  became  payable, 
r^i^Wrftf  mM^,  then  the  lihare  and  shares 
oC^wikftidfii^'^qf  and  in  tbt  monies  therein' 
baHU  b^ '  bald  and  equally  divided 


Mr.  Ckandless^iox  the ^reat  gran dcliildren  of 
the  settlor,  who  were  Uvmg  at  his  death  and 
attained  25,  contended,  thai  they  took  vested 
estates*  and  that  the  postponement  to  25  waa* 
only  a*,  a.  WQre  conyenient  tipM  ^ot  payment. 
VhianWfma,  1  Bear.  d\fi  l»3iS*r*y.  Van- 
tUr,  I  .Craig.  &  Phii.  2iO.   .  . 

Mr.  fVnght  and  Mr.  Swrage  appeared  for 
other  parties. 

The  Fice-CAaaceOor  aai^  itHj^ppeared  to  hwa 
that  the  deeds  which  were  recited  in  (he  will 
tended  to  throw  a  light  on  the  will,    'file  samet 
construction  ought  to  be  put  on  l>oth»  ^od  the 
same  set  of  takers  should  take  if  they  could.   He 
was  of  opinion  that  the  testator  hkd  cotitrired 
to  point  out  that  the  takers  were  to  be  not  only 
his  great-grandchildren,  but  those  of  his  great- 
grandchildren  who  attained,  thA  age  of  J2M^eari;. 
that  being  so,  the  principal  acted  on  by  w  W,. 
Grant  in  Los^doav.  Simton  applied,  that  where 
a  gift  to  a  class  was  in  such  a  way  that-some  ^ 
the  class  had  a  capacity  to  take,  yet  that  capa-  ' 
city  might  be  destroyed  by  others  of  the)  claea 
not  being  capable  of  taking.    His  opinion  wav . 
that  the  Umitatk»tta  in  the  present  43ase  we^a « 
void,  and  that  the  next  of  kinof-thttte«ta|ot:.4 
took.  .     .    ,     t' 


Bi^carre$  v.  Hudatm.    Dec.  9«  194Ti 

MOTlta  OF  HOTION.-^COSTS. 

Where  tvo  dtfeudanis  appear  by  the 
golicitor,  and  twrmftieee  of  motum  are 
$ervtd  on  their  behalf  on  the  tame  day  f* 


17«  Siipemr  Courts :  Vte^CkmeOhr.^V.  C.  KnisfktBfce.'--<hieen*M  Bench. 

dimisi  ike  MU'fofr  want  tfproseeuHon,  the 
eost»  ofonerMoH&n  tmfy  teiU  be  Mowed, 

In  this  case  Mjr»  Smythe  moved  in  behalf  of 
two  defendants  to  a  biU,  that  the  bill  might  be 
dismissed  for  want  of  prosecution.  Both  the 
defendants  appeared  by  the  same  solicitor,  and 
notwithstanding  this,  two  separate  notices  of 
motion  were  served  for  the  sams  day. 

Mr.  BetheU  objected  to  the  allowance  of  the 
costs  of  more  than  one  motion,  stating  that  a 
case  had  occurred  in  the  court  before^  where  it 
had  been  so  decided. 

The  Vtce-Chancelior  said,  the  costs  of  one 
motion  only  could  be  allowed* 


May  V.  Prinsep.    Thursday,  Nov.  II,  1847. 

PAAOVICB. — ^AFFIDAVIT. — VARIANCE. 

T%e  afidavit  of  service  of  a  copy  of  the  biU 
must  not  vary  from  the  title  of  the  bill  by 
the  omission  of  a  name  of  a  defendant,  un- 
less the  omission  is  supplied  by  the  words 
"or  others,'' 

Mr.  W.  T,  S,  Daniel  moved  in  this  case  for 
leore  to  enter  a  memorandum  of  service  of  a 
copv  of  the  bill  upon  Gardiner,  one  of  the  de^ 
feauants  in  the  suit.  He  stated  that  there  ap- 
peared to  be  a  defect  in  the  affidavit  of  service 
by  the  omission  of  the  name  of  this  defendant, 
and  no  words  were  inserted  to  show  that  there 
was  any  one  more  than  the  defendants  whose 
names  were  stated*  The  affidavit  was  headed, 
—"Between  George  William  May,  phuntiff, 
and  Marv  Thoby  Prinsep,  Henry  Vincent 
Bayley,  defendants  ;*'  but  no  mention  was 
made  of  Gardiner,  the  words  "and  — 
Gardiner"  having  been  omitted;  nor  were 
the  words  '*  and  others,"  or  *•  and  another/' 
added. 

His  Honour.  The  affidavit  is  not,  in  my 
opinioD;  sufficient. 

Higginsony.  Wilson.  Thursday,  Nov.  11, 1847. 

PRACnCB.— FBMK  COVBBT. — PLBA. 

Where  a  feme  covert  was  sued  as  a  feme  sole, 
and  had  entered  an  appearance,  it  is  neces- 
sary to  go  to  the  courts  for  an  order  to  put 
in  a  plea  of  her  coverture,  without  joining 
her  husband  in  the  plea. 

Sarah  Phillips,  a  roaxried  woman,  was  made 
a  defendant  to  the  suit  under  her  maiden  name, 
Sarah  Fagg.  An  appearance  was  entered  in 
her  right  name  of  Sarah  Phillips,  and  wishing 
to  pot  in  a  plea  of  her  coverture,  application 
was  made  to  Mr.  Berry,  the  Gkrk  of  Records 
and  Writs,  who  refused  to  allow  the  filing  of 
the  plea  without  an  ocder  made  by  the  court. 

Mr.  Allnutt  now  applied  to  the  court  for 
leave  to  file  the  plea. 

His  Hommt.  I  da  not  tfamk  any  order  is 
ntoessarv,  but,  if  asked,  I  will  make  it. 

The  Clerk  ofReoordsand  FTrito said,  he  had 
consnlted  the  Master  of  the  Rolls  on  the  point, 
and  his  Lordship  was  of  opinion  that  an  order 
of  the  court  was  necessary. 

Order  made. 


(Before  the  Four  Judges.) 

Simpmm  t.  Margiimm.     Midbaiinw  Tenm 
1847. 

AQRBSMBNT. —  CALENDAR     OR     LUKAB 
MONTH.— BVIDKNCB. 

Ill  a»  agreement  fhr  the  mh  of  am  estaU,  mu 
perceaiwaa  agreed  to  he  paid  if  the  mk 
was  completed  within  two  months,  bat  cabf 
one-half  j^  cent,  if  not  completed  in^Aw 
that  period.  The  sale  took ^aoe  within  im 
calendar  memtke,  but  not  wttkia  two  kmar 
moathe* 

Held,  that  the  word  moBth,  wfnisse  qutd^, 
nmst  be  taken  to  denote  lunar  month,  Int 
that  evidence  is  admissible  to  shorn  that  is 
the  auction  trade  month  means  ealesdar, 
and  not  lunar  momtk. 

The  interpretation  of  a  contract  is  maUerfftr 
a  judge,  but  where  it  is  doubtful  whether  a 
pasHcuiar  word  is  used  in  of  sense  dKffereii 
from  its  ordinary  meaning,  the  judge  shodd 
leave  it  to  the  jury  to  say  what  sense  in  that 
trade  ought  to  be  given  to  the  word. 

This  was  an  action  brought  by  the  plaintiff, 
an  auctioneer,  agatest  the  defendant  for  com- 
miiision  for  the  sale  of  an  estate.  The  pdaiBtiff 
claimed  the  sum  of  200/.  The  agreement  be- 
tween the  parties  was,  that  die  plaintijOT  was  to 
have  one  pec  cent,  if  the  estate  should  be  soki 
within  two  months,  and  one*half  pec  cimt.  if  sdhi 
after  two  months.  The  property  was  sold  after 
the  expiration  of  two  lunar  months,  and  befoie 
the  expirationof  two  calendarmonkba.  fvidence 
was  tendered  by  the  pLaintifif  for  the  purpoMof 
showing  that,  according  to  the  usage  of  Um 
particular  business,  the  word  month  meaat 
calendar  month,  but,^the  learned  judge  beiag 
of  opinion  that  the  evidence  was  not  admisaiUe, 
it  was  withdrawn. 

This,  case  was  tried  before  WightmaBt^  J^ 
and  the  meaning  of  the  word  month  was  kft 
for  the  decision  of  the  jury,  and  it  was  fbund 
to  mean  calendar  moioh.  The  conditioDaof 
sale  and  some  letters  written  by  the  defendast 
to  the  plaintiff  were  given  in  evidence  to  shov 
that  the  meaning  of  the  parties  was-  calendar 
months.  A  rule  nisi  was  afterwards  obtaiosi 
to  enter  a  nonsuit,  or  for  a  new  trial. 

Mr.  Serjeant  Byles  and  Mr.  Unthank  showed 
cause.  Parol  endence  is  admissible  for  the 
purpose  of  explaining  the  meaning  of  the  void 
month,  according  to  the  usag^  of  that  particu- 
lar trade,  as  in  Ssaith  v.  Wilson,*  evidence  vaa 
adnutted  to  show  that  the  words  "  a  thouaaad 
rabbits "  in  a  lease  denoted  twelve  hiuidM<l 
The  meaning  of  this  eoEpresskwwBS'propsdy 
left  for  the  consideratioii  oi  the  jury.  Id 
Hutchinson  v.  Bowker/'  Parke,  B.,  lays  dows 
the  rule :— ''  The  law  I  take  to  be  this,— thai  it 
is  the  duty  of  th^  court  to  constroft'  all  writtea 
instruments ;  if  there  are  peculiar  engnoncaa 
used  in  it,  which  have  in  partieular  plaees  or 
trades  a  known  meaning  attached  to  itntto,  it 
is  for  the  jury  to  say  what  the  maaniiigofthoag 
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expresuonfl  was^  %ill  Ydr  ^he  oourt  to  decide 
what  the  veftoiog  ol  the  oooUact  was."  In 
Jolly  V.  Young, ^  and  Webb  v.  Fairmaner,^  the 
xBtonidgef  the  word  motit^  was  decided  by  a 
juij.  If  no  evidence  of  the  usage  was  adduced 
Defore  the  jurors,  still  t)iey  had  a  right  to  exer- 
cise their  own  knowledge  on  the  subject.  This 
agreement  is  a  mercantile  transaction  strictly 
soealted,  and  in  Reginn  v.  Chawton,*  Littledale, 
J.,  said,  that  in  mercantile  instruments  moftths 
are  understood  to  be  calendar  months.  In  the 
following  cases  the  word  month  has  been  held 
to  be  calendar  month :— TtTw  v.  Lady  Preston,^ 
Hipwell  V.  Kitiffkt,'  CocMl  v.  Gray,^  Rex  v. 
CwCTW,'  Catesby's  ctue,^  Dyk^v.  Sweeting,^ 

Mr.  IfToteoft,  covlr^.  The  geaeral  rule  on 
this  subject  is,  that  in  the  construction  of  acte 
of  paiiiuiieiit,  and  m  oontraots  between  parties, 
lunaiv  and  boI  calendar  mcvths  are  intended, 
unless  it  can  be  collected  from^fae  contract  that 
the  parlies  rae«a  calendar  months.  There  an 
two ^Bcaptiona  to  this  rule,iiamely,  ecclesiasti- 
cal motten  aad  uiercaBtils  transactioas,  in 
which  a.  diffecent  isode  of  computation  pre- 
vails. Lmg.  ▼.  Ga/6.»  In  Regma  v.  Ckm^on," 
Iittledalfli,.J^  said  tbalk  lunar  months  were 
generally  intended,  except  in  mercantile  trans* 
aetioos.  EvidHPBce  of  usage  or  custom  may  be 
admitted  in  some  cases,  biit  as  month  must  be 
taken  to  deilote  lunar  months  in  all  temporal 
matters,  there  is  here  no  uncertainty  which  is 
capable  of  being  explained  by  parol  evidence. 
Aad  in  all  written  contracts  where  no  pax^l 
evidence  is  admissible,  the  construction  is  for 
the  coort,  and  not  for  the  jury. 

Cur.  adv.  vult. 

Lord  Benman,  C.  J.,  afterwards  delivered  the 
j^dgmsot  of  the  court.  In  this  case  the  plain- 
ts was  tu  auctioneer,  who  sued  the  defendant 
for  a  sum  of  money  which  he  alleged  to  be  due 
to  him  kk  his  comnnssion  on  the  sale  of  an 
Mtate.  it  had  been  agreed  between  the  parties 
that  if  the  sale  should  be  completed  within  two 
Booths,  the  plaintiff  was  to  receive  a  commis 
^  of  one  per -cent.,  if  wot  within  that  period, 
then  only  one-half  per  cent.  ITie  sale  took 
pi^ee  witlRn  two  calendar  months,  but  not 
within  two  lunar  months.  The  plaintiff  offered 
evidence  for  the  purpose  of  showing  that  in  the 
aofJtion  trade  "  two  months  "  meant  calendar, 
and  not  lunar  montfaa,  but,  the  learned  judge 
heing  of  opitnon  that  that  evidence  was 
wt  admissible,  it  was  withdrawn.  The  ver- 
djrt  was  found  fbr  the  plaintiff,  ar.d  a  rule 
«wi  hfas  been  obtained  to  enter  a  nonsuit,  or  for 
«  l«^v  trial.  To  dupport  this  rule  we  are 
I*t«ed  with  the  proposition  that  the  word 
***»nths  "  in  all  temporal  matters  is  always  to 
heconttraed  to  mean  lunar  months ;  that  a 
f«>tiary  meaning  is  only  to  be  inferred  when 
^  «  clear  from  the  context  what  the  intention 
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of  the  pasties  was  -,  and  that  no  «qch  waiyving 
is  to  be  inferred  from  the  present  contract. 
The  interpretation  of  a  contract  is  olwavs 
matter  for  a  judge,  but  when  it  is  doubfnil 
whether  a  particular  word  is  used  in  a  sense 
differing  from  its  ordinary  acceptation,  the 
judge  should  leave  to  the  jury  whether  in  that 
trade  sUch  a  word  bears  such  a  sense ;  Lang  v. 
Gale/*  Hutchinson  v.  Bowker,^  alid  evidence 
must  be  received  to  serve  as  a  guide  to  a  right  de- 
termination. Smith  V.  IVilson,^  Jolly  v.  Young, 
We  do  not  think  that  the  plaintiff  hafi  esta- 
blished his  case  that  the  word  *' months  ** 
means  calendar  months.  We  agree  that  the 
word,  unless  expressly  quidified,  generally 
means  lunar  month,  but  we  do  not  think  that 
in  this  case  there  exists  any  proof  of  qualifica- 
tion. It  is  quite  true  that  a  contract  is  to  be 
interpreted  from  the  surrounding  circum- 
stances, (Walker  V,  Hunter*)  i  but  here  the 
conduct  of  one  party  alone  is  alleged  as  a 
reason  for  our  deciding  for  the  plaintiff.  That 
is  not  sufficient.  The  cases  cited  in  argument 
where  the  word  month  has  been  interpreted 
calendar  month  seem  to  have  been  decided  on 
other  points.  On  the  whole,  we  are  of  opinion 
that  the  plaintiff  haa  not  offered  sufficient  evi- 
dence to  support  the  verdict,  yet,  inasmuch  as 
some  evidence  was  tendered  and  refused  which 
we  think  admissible,  we  shall  make  the  rule 
absolute  for*  a  new  trial,  and  not  for  a  nonsuit. 
Rule  absolute  for  a  new  trial. 

The  Queen  v.  Gt^con.    Michaelmas  Tm.,  1847. 

apO  WARRANTO.— 8TATUTB  9  &  10  VICT. 
C.  95. — CLERK  OF  THB  COUNTY  COURT 
OF   ST.   ALBAWS. 

Case  in  which  the  court  will  not  dispose  of  a 
question  on  motion  for  a  quo  \v  arranto,  de- 
pending  on  the  construction  of  a  statute. 

This  wat;  an  application  for  a  quo  wammio 
calling  upon  Mr.  Gibson,  the  clerk  of  the  St. 
Albans  County  Court,  to  show  cause  by  whi^ 
authority  he  cuaimed  to  fill  that  office. 

The  Attomey^Generalaad  Mr.  Welsby  showed 
cause,  and  contended  that  at  the  time  of  the 
application  the  office  xires  full.  The  question 
intended  to  be  raised  depends  upon  the  con- 
struction of  the  statute  9  &  10  Vict,  c  95,  in- 
tituled "  An  Act  for  the  more  easy  recovery  of 
Small  Debts  and  Demands."  The  person 
against  whom  this  application  is  made  was  ap- 
pointed clerk  of  the  St.  Albans  court  when  the 
provisons  of  that  act  of  parliament  were  carried 
into  operation.  Before  that  time  there  was  a 
St.  Albans  Coart  aii  Baqueet  for  the  recovery 
of  SflMdl  Debts,  established  by  the  25  Geo.  2» 
c.  3R,  under  which  a  Mr.  Ablett  had  been  ap- 
pointed clerk,  and  continued  so  up  to  the  time 
of  the  passing  of  the  late  act  of  parliament. 
The  act  under  which  Mr.  Ablett  was  s^pointed 
is  included  in  Schedule  A.  annexed  to  the  9  & 
10  Vict.,  and  by  section  5  of  that  act  the 
Queen  by  an  order  in  council  has  power  eitber 
to  continue  the  statutes  so  specified  in  the 
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mcbedule,  to  enlarge  the  ^strict,  or  to  nlboliill 
tbcm  alt(^ther.  Bf  an  ordet  in  eoancn  dated 
tbo'QtIi  o£  March  last,  the  St.  Albans  court 
wis  id)oli8bed.  The  aneetion  notir  sought  to 
lie  FAieed  maat  involve  the  consideration  of 
several  clauses  in  the  statute  of  Victoria.  [Lord 
DenmaUf  C.  J.  It  appears  there  are  other  cases 
depending  upon  the  construction  of  this  act  of 
pafliament,  and  I  do  not  think  we  ought  to 
diapoae  of  a  question  of  so  much  importance 
on  motion.]  This  is  not  an  office  for 
ivhlch  a  ^uo  warranto  would  lie.  It  lies 
Icr  any  oftice  of  profit  under  the  Crown,  or 
for  any  matter  of  franchise,  and  in  Rer  v. 
Hulston,^  the  court  said  it  would  in^nt  a 
9«o  warranto  against  a  person  exercising  the 
office  of  steward  of  a  Court  Leet,  but  not  in 
the  case  of  a  Court  Baron,  that  being  onfy  a 
priTatc  right.  I'fao  remedy  by  quo  warranto  is 
analogous  to  a  writ  of  mandamus,  and  the 
court  will  onlv  grant  it  wliere  the  public  are 
in€erested,  and  where  there  is  no  other  remedy. 
This  fight  may  be  decided,  the  same  as  the 
tight  to  toll,  by  an  action  for  money  had  and 
TBoeived.  [Coleridge,  J.  Might  not  this  ob- 
jection be  taken  on  demurrer  to  the  return  ?] 
j:*bii  is  only  a  pretiminary  objection  to  the  par* 
lidilar  remedy  now  applied  for.  [Colcrid^^^  J. 
In  RMfina  v.  Darley,"*  the  Hotise  of  I^ords  de- 
cided  an  objection  of  this  kind  on  a  judgment 
Kiyen  in  the  court  below  on  demurrer*.] 

Lord  Dennun,  C  J.  I  tMnk  this  case  la  one 
which  ooght  to  be  fully  argued,  and  that  we 
on^bt  not  to  dispone  of  it  on  motion.      * 

Rule  absolute. 


(Before  Mr.  Justice  Patteson.) 
JB9pmt€  Ethcard  B.  G.  Preston.    M.  T.,  1847- 

3QJtB1tAS    COttPUS.  —  CUSTODY    09    INFANT. 
*—  POWER     OP     ATTORNEY     BY    PAAKNT 
JLBROAD. 

A  return  having  been  made  to  a  habeas  corpus 
to  bring  a  child  of  nine  years  of  age  into 
'^  ',  ihis  court  in  order  that  it  might  be  delivered 
ifver  to  the  core  of  certaim  parties  named  in 
a  power  of  attorneg  executed  by  the  mother 
of  the  v\fantf  who  was  residing  in  India, 
and  it  appearing  that  the  ckild  was  in  the 
custody  nf  certain  guardians  appointed  by 
its  grandmother,  who  had  left  it  certain  pro- 
perty, find  whom  the  mother  had  cor^ 
-responded  with,  and  to  whom  she  had  ear- 
pressed  her  satisfaction  at  the  way  in  which 
ihe  child  was  treated,  and  it  not  appearing 
that  the  mother  had  esmressed,  or  thai  there 
was  reason  for  any  dtssaHsfaetion  at  the 
way  in  which  the  chiM  was  brought  up, 
this  court  rtfused  to  make  amy  order  to 
change  the  custody  of  the  ittfant, 

Bramwetl  hairing  on  a  former  day  obtained  a 
writ  ot  habeas  corpus  directed  to  a  Mr.  Hutch- 
-4nts,  commanding  him  to  bring  into  court  a 
child  of  the  name  of  Edward  B.  G.  Preston,  (of 
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Ihe  age  of nme  yMrs,)' b '^fder  tbM'h*  aiigM 
be  delivered  over  to  eertaki  pntle^y  punuim  to 
the  terms  of  a  power  of '  attortiey»  e!ieeiMed  hf 
hie  mother  and  fltep-fhtber  Iti  lndia,iaiid  tnviis- 
mitted  to  this  country.  "  ' 

Boinll  showed  cause. 

Bramwell,  contrii. 

The  following  cases  were  cited '•.—Jle»  v. 
Greenkill,  4  Ad.  &  El.  624 ;  Re  Lloyd,  3  Mm. 
ft  Or.  547 ;  Co.  Lit.  88,  b. ;  Comyn*^  dig.  tit. 
Guardian  D. ;  Res  v.  Johnson,  1  8trb.  579; 
Rex  V.  Isley,  5  Ad.  ft  El.  441 ;  Etparte  M'Ci^ 
Ian,  1  Dow).  81. 

The  facts  of  the  caee  are  stated  in  the  follow- 
ing judgment  delivered  by 

Pattesom,  J.  This  was  an  applicatioa  on  thf 
part  of  Mr.  and  Mrs.  IVmplar,  for  a  writ  of 
M^eas  corpus  to  have  a  child  detive^d  orer  to 
the  charge  of  a  person  appointed  by  a  ^wer  of 
attorney  executed  by  Mr.  and  Mrs.  Templtrii 
India.  The  child  is  about  nitie  yeat%  of  agv, 
and  is  the  son  of  Mrs.  Templar,  by  her  fenner 
husband,  Mr.  Preston.  1  was  mueh  Mrudtit 
the  time  of  the  application  with  the  tt<y^elty  of 
the  case.  A  penon  out  of  the  JUfrMdlction  of 
the  eourt  executing  a  power  of  attorhey  ta  a«- 
Iborize  the  attorney  to  demand  the^  ^sos^KflioR 
of  the  child.  No  instance  of  a  sitiiilir  VHiA 
has  occurred  that  I  am  efwar^'of,  ttndl<r« 
struck  with  the  difficulty ;  but  the  case  do» 
not  turn  entirely  on  that,  hecauai^  there  are  pe- 
culiar circumstances.  Itappeara  thit  Mn. 
PVvston  was  left  a  ividow  In  Ihdta,'  with  tiro 
children,  one  not  more  than  1<«^  ytiWA  and 
a-half,  and  one  younger,  who  never  Vas  in 
England  at  all ;  it  was  only  a  f^w  mottth«  M 
It  appears  that  Mrs.  Preston,  tHemolhirof  iier 
deceased  husband,  was  a  person- <df  ioine  pro- 
perty, living  in  England,  and  «be<itf)$redtt>tlie 
widow  to  take  charge  of  lihe  dhildren  and  bfisj^ 
them  up,  if  they  were  sent'  ove^.  febe  irwte 
and  expreased  her  gratitude;  bat  did  not  attbf 
time  send  the  children,  taying  ^tey  wtsre  tw 
young.  However,  she  afterwards  sent  «nae  of 
her  children  over  to  the  gmndtnothtr;  tiie 
grandmother  taking  the  chUd  ttf  Irte  with  her 
some  time  tfll  fThe  went  over  to  Germany,  arha 
she  left  the  child  in  the  charge  of  a  person  of 
the  name  of  Cross,  and  the  gmndmbt^Mf  tbtt 
returned  to  England,  and  died  ahortly  afte^ 
wards.  She  made  her  win,  and  appokrifed  « 
hef  executors  two  gentlemen  of  the  naiaet  of 
Potts  and  M'Nanghten,  and  appointed  Mr. 
Hutcbons,  jointlv  wHh  Mr.  ^tts,  executon 
and  trustees  of  all  her  property,  supposed  lob' 
a  sum  of  5,000/.,  (but  afterwards  they  disco- 
vered some  property  hi  India,)  for  the  bewA 
of  her  two  grandchildren :  she  also  appcisted 
these  two  gentlemen  guatdiantof  tbe  dnIdfeD* 
That  was  not  a  valid  appointme«it,  «f  toam. 
because  she  bad  no  Hght  to  mite  ft.  Aftff 
her  death,  it  seems  that  Mt.  Hutehons,  ^^ 
the  consent  of  the  other  executor,  Mr.  Po^s. 
had  the  en^re  management  of  Ae'  chBd,  iiw 
sent  it  to  a  preparatory  ecbool  in  the^dghbcw- 
hood  of  the  Regent's  PaHc  It  waa  aftefw** 
taken  from  that  school,  not  flrom  an^  reWJ* 
of  dwsatiefaction,  but  by  the  siMtt  tf  »*" 


Siipmor  Cmt^A'.  OM«n'«ifaMi&  PfUdie^  S0urt^CQmmikfkaf. 


ira 


i9edi^{p9P9le«  \  Mr«^Httfc)M>na  «eDl  the  «bi1d 

io«.«^l,a^li««(ipg«)  aod  he  was  there  at 

tbe  tupyB)  ihis .  upplicatiop  wae  made,     'ilien 

tbe^ii%i:emQ>icorre6{KHideiice   between,  the 

mother  and  Mr.  Hutchona>  in  which  the  mother 

expreseed  the  greatest  anxietv  to  know  where 

tbe  child  was  after  her  mother-ip-law's  death, 

apd  ^p- being .  iofbrmed  of  what  had  taken 

pte,  she  apiteati  entirely  to  have  acquiesced 

ia  sdl  that  hid  been  done,  and  she  wrote  in 

terms  ^bowing  that  she  was  much  obliged  to 

the  geQtJiemen  ibr  tbe  trpuble  the^  had  taken, 

and  she  did  not  object  to  the  child  remaining 

with  Mr^Hutcbons  in  any  of  her  letters ;   but 

it  does  appear  that    after  some  time,  she  was 

not  weU  satisfied  with  tbe  allowance  that  the 

trustees  made  to  her  for  the  maintenance  of 

the  other  cbild..    They  had  power  by  the  will 

to  adj^anos  any  reasonable  si^m  for  the  malnte* 

oaQce  of  the  cnildin  India,  and  they  had  paid 

her  4/,  ajponth*.  with  which  she  was  dissatisfied  i 

lilt  she  did  not  m^e  any  complaint  against  Mr. 

Uutcb^psfp]? hiemangement  of  thecliild  in  Kngr 

Iand«  S^^  on  a.enddeit,  after  havin$(  married 

again,  there^^n^ei^over  a  power. of  2Vttorneyj  ejce* 

cutedj^;b!er  <and.hex,.husband,  autborii^  cer* 

tain^rsops.tQ  dfemand  tbe  child ;  and  it  goss  on 

U>  a  gi;eat^qaa9ty  other  things— rnuthorising  them 


whether  the^ourtwoeld  allow  that  tebeidonfe; 
whether  the  in^osvenieaire^ef  coming  tn  Bn^ 
land  or  not  mvkftbe  sustained  Icaondt  t^^ 
bat  I  doubt. whether  sueh  an  tipprioation  tsanbs 
entertained ;  but  I  have  found,  upon  bokkigall 
the  cases,  one  inJaoob^s  Bieports,  {Liftms  v^ 
Blmkm,  Jacob,  246  J  the  nearest  case,  and  thkt 
is  a  case  of  very  strong  authority.  [Hie  lord^ 
ship  here  stated  the  fa«ts  of  the  case.]  Tbo^ 
case,  indeed,  appears  to.  he  almost  upon  Ml* 
fours  with  the  present ;  here  is  money  left  by « 
grandmother,  and  an  appointment  of  gnardiiray 
and  the  acquiescence  pf  the  mother  in  what  ^ut 
guardian  was  .doing,  and  then»  without  any 
reason*  on  a  sudden  she  executes  a  powef  oC 
attorney,  det>ii;in^  certain  persons  to  take  th^ 
child  out  of  the  custody  of  the  guardian.  Loord 
Eldoo*  in  the  case  I  have  mentbned,  rafueed 
to  do.aoi  and  that  is  a  case  cfrtainly  very  much 
in  point*  There  ie  an(>ther  case  mentioned  m 
M*Phflrf)QnV  book  on  Infancy^  (p.  138^)'whkh 
came. before  ttord  King.  [His  lordehip  ateo 
referred  tp.  the  facts  ot  this  case.]  There  ie,' 
tlier^fore,  abundai^t  authority  to  ebow  me&at  i 
cannot  be  justified,  in  taking  the  children  from 
tbewetody  acquWi^ied  in  Uy  the  mother,  and 
agaiuft  whose  care  nothins  it  saggeeted  affects 
iog  its  int^erest  or  morals^  or.  that  tdM  cfaiSd  ia 


to.cs^:  npori,  Mx,  Sutchonts  and  >lr.  Potts  to  .not  jwellihroughi.np*  If  chexe  lie  any^ing 
^m  an<acc<Hmt,,of  the  mroperty  they /had  re-  { abpiit  p^cuniaf  y  matters— if  there  be  any.diffi«> 
ceivediuod^  the  wiU, and ei^pressly  authorizing  I  culty  upon,  tha^  poiint>  .that  will  b0.a.inrope^ 
Um  parties  nao^ed  in  the  power,  qf  attorney  to  '  s^hject  for  the  Coiurt^  of  .jUbaneery^  and  then 
^PWy:1<^  t^€{  (Qou^  of  .Chancery  to  m^ke  the  incide^ly  thequest^aatothe  cufitodyofthe 
ctiilai)9n  JifffAfi  in  (^'hanosryi  and  have  the  pro- !  child  will  axise«  But^  sitting  hetie  in  aoouiEtiaf 
i^rty  j)^pei^y  secured  to  them.  I  do  not  I  com«u>n  law,  ^pd  quite  independent  of  asking 
know  w^lbei;,^py  ^tep  of  that  kind  ^as  beep  |  the  child  whom  he  jmuhLwish  to  go  to,  I  feel 
t^^  ninr  -i^  iti  ^ma^riaU  bat  it  appears,  no  j  I  am  notjns^i^d  .in  c^a^»u  ^  ^cu^^dy.  I 
iK»ojpJaint  if^^.Tnada  by  the  mother,  nor  do  I  did  not  ask  the  child  anything,  because  it  wan 
e^acUy.^lllQCt.irom:  tlW  affidavits  what  is  her  j  difficult  to  eay  bt  what  age  h  child  cdb  properly 
motive >o  W^bing  taliake  away  the  child  from  j  be.askejd  fmy  questions  umn  ^u^  >a.su]^|ei^ 
tbe€u4edv  c^-.^sgentlemaiv  I  suppose  it  and  it  does  seem  to  me  to  be  a  great  ab^i^f^^ 
n]U4(  be  ^n4iu^j«qme  question  as  to  money;  I  to  ask  a  little  child  hine  years  of  ,^,  brought 
^*Msp^,,^6o^Wthi|ig  of  that  kind,  because  it  is  !  up  by  a  particular  person  he  knows,  ,\vl]^t;her 

not  sunnitied  tliat  the  child  has  sustained  any  or  not  it  would  wish  to  go  to  a  person  au^ho- 

iiyuEy.i/t)3^r)efpre  I  do  not  think  I  hare  got  at  rised  by  his  mother,  of  whom  he  can  have  na 

Uiereel.-hietfnry  of  the  motives  which  influenced  recollection.    But  I  think,  that  independently 

her  Jo  eixeifVi^^e  power  of  attorney.  ^  The  affi- '  of .  all,  the  cases   I  have  alluded  to  and  the 

d^vitifianewer  statee,  that. Mr.  Hutchons  was  particular  circumstances  of  this  case,  shotv  that 

iarorined.]^'ar,Mr.  Harrison,  an  fittorney  for'!  have  no  authority  to  change  the  hi^tody. 

tbe  pafti^, mailing  f^  application,  that  it  wa^  The  rule  must  therefore  be  disicharg^ed. 

the  i^^emion  to  put  the  child,  under  the  care  of  '  '  '  "**^''  '*"-^- 

a  MrsM,  ^lleil5  :'rbere  has  been  no  opportunity 

Qfaqswe^ug.lf^aftafli davit,  and  therefore  I  do 

flPt  l^jr/^ufU)  iif^e^^.on  it,  because  it.  may  be 

capable  Qfi^ibplanation;  only  it  is  sworn  that 

Mrs.  All^  14  pot  a  proper  person  to  have  the 

ch^ffi  (9/ilhfi  phildf. being  a  person  in  low  cir- 

cumi^^sttcefw.  l^tthig  .lodgings  to  persons  in  a 

low  dj^fre^fsand  ^suredly  not  the  right  person 

(o  .{lave  tAieclk^ge  pf  fhe  child-    But  there  is 

QOi  Apec'ific.,jfr<mn4i  for  tjie.  mother  wishing  to 

take  fhp  4^tM  K^Wy  iroin.  ^r.  Hutchons*^    I 

}fiw:^nQt^€4iu:^bia  to  SmA  «ny.  case  like  the 

Piresepl^;  *.l'  ]pifi^  Ipoked  aX  Mr.  M'Pherson'e 

iook.oii  4^1^  UiW  G(f  inlants,  a,nd  I  have  looked 

(t^^H^QjHM^  and  I  \da  not  End  any  iw- 

>um:^<4r^^q^9n  application  beuig  made;by 

iqy  ^r$9f^r90i^re8vdtnt  m  fis^land^  giving  a. 

)Ower  of  attorney  ; '  and  I  doubt  very  much 


Rule  dischargjed. 


Tulmer,  appellant,  and  Allfit,  respondent^  and 
tico  other  appeal  cfises..  Michaelmas,  Term, 
1847.     ..:/'..  /    :[ 

AKQl^TJaATIOK .  APP£AIi4-*^t»JLVER    doOKS. — 
nsX«JlVftiLY  NUNC  PHOTCetC/'  . 

In  t^ffistratkm  appeal  caiig,  the  rule  &  thai 
thep^per  bMfks  mutt  be  ddhernd  to  the 
judged  fiiur  dnys  before  *ill»d(ty  appointed 
'    for  the  heoirm^  of  the  ag^^tnU^.  («ii4^  tht 
e^urh  t6Ul  not  mtertain  an^  oppHctkOo^Jeet 
,   ,  leave  .to  deliver  ihem^  nunc  pro.  U^o  u»Iau- 
'  ^om-fooii  i»e«»i>e,*ioifl|i/w  rtf  «fe^rf' 
Gray,  on  behalf  of  the  ap^^ieante  m  three 
case^  applied  to,  the  ^cpurt  to  be  .alloiff d  tD  'de- 
liver the  paper  books  signed  by  the  judges 


'm 


Superior  Courts .-     Common  Pleas* — Skohequer^ 


mtnC  pro  tunc.  He^  said  liis  application  was  en< 
tirelv  to  the  indulgence  of  the  court,  as  he  was 
BOft  m  a  situation  to  assign  any  reason  for  the 
Qon  delivery  of  them  at  the  proper  time,  namely, 
14  days  before  the  day  of  hearing. 

JVUde,  C.  J.  It  appears  that  by  the  60th 
section  of  the  Registration  Act,  6  Vict.  cap.  18, 
express  provision  is  made  for  the  hearing  of 
appeals.  The  revising  barrister's  judgment  is 
to  ue  final,  unless  the  party  shall  prosecute  an 
appeal,  which  appeal,  according  to  the  60th 
section,  '*  shall  be  prosecuted,  hoard,  and  de- 
termined, in  and  by  her  Majesty's  Court  of 
Common  Pleas,  at  Westminster,  according  to 
•the  ordinary  rules  and  practice  of  that  court 
with  respect  to  special  cases,  as  far  as  the  same 
may  be  applicable  and  not  inconsistent  with 
the  provisions  of  this  act,  or  in  such  manner 
and  form,  and  subject  to  such  rules  and  regu- 
lations as  the  said  court  from  time  to  time,  by 
any  rule  or  order  made  for  regulating  the  prae- 
tice  and  proceedings  in  such  appeals,  shall 
order  and  direct."  This  section  then  refers  io 
a  well-known  existing  practice  with  regard  to 
.  the  hearing  of  special  cases,  and  the  court  saw 
no  reason,  when  first  called  upon  to  act  under 
it,  to  adopt  any  other  practice  than  that  re- 
ferred to  in  the  section,  which  was,  that  the 
paper  books  should  be  delivered  by  both  sides 
four  days  before  the  day  of  hearing ;  it  being 
provided  that  when  one  side  was  in  default,  the 
other  side  might  deliver  all  the  paper  books  at 
lihe  cost  of  his  opponent.  Now  we  are  asked 
to  depart  from  that  practice,  and  no  reason 


nant  on  th»  mortgage  deed,  a^  tceji  tts  to 
actions  on  bonds  given  as  a  coUaieroL  secar 
rity.     The  jurisdiction  con/erred  hy  that 
statute  on  the  **  court,*'  may  be  et^rmei 
by  a  judge  at  chambers— and  semble,  the 
**  costs'*  to  whioh  the  plaintiff  is  entitled, 
are  only  the  costs  in  such  suU. 
Where  a  mortgagee  sued  on  the  covenant  ftr 
repayment  on  the  mortgage  deed,  and  a 
judge  at  chambers  made  on  order  on  kirn 
under  the  7  Geo,  2,  c.  20,  to  stay  proceed" 
ings,  and  give  up  the  deeds,  4^.  on  pmi- 
ment  of  principal,  interest,  and  ooett  of 
that  suit,  the  court  discharged  a  mk  for 
setting  aside  the  order. 
The  facts  of  this  case  were  these.  The  plain- 
tiff had  lent  the  defendant  400/.,  on  thesecoiity 
of  a  mortgage  of  some  premises,  and  in  No- 
vember, 1846,  brought  covenant  on  the  cove- 
nant for  repayment  in  the  mortgage  deed.    In 
February  the  defendant  obtained  an  order  from 
Baron  Piatt  at  chambers  upon  the  plaintiff  to 
stay  proceedings,  and  to  give  up  the  deeds  and 
securities,  upon  being  paid  his  principal,  inte- 
rest, and  costs  of  that  suit.    The  plaintiff  bd 
incurred  considerable  costs  in  actions  of  repk- 
vin,  eject.!  ent,  &c.,  against  the  tenants  of  the 
mortgaged  premises,  and  he  contended  that 
these  should  be  included  in  the  costs  to  be 
allowed  him ;  and  he  forthwith  applied  lo  die 
Lord  Chancellor  for  an  injunction  to  restrain 
the  defendant  from  enforcmg  the  order.    After 
the  matter  had  been  argued,  the  Chancellor 
decided  that  Baron  Piatt  had  jurisdiction  to 


is  given  forourdoing  so.    We  think  that  when  ^^^  ^^^  ^^^      ^^^  ^^^^  ^^  ^^^  not  disturb 
a  rule  is  so  well  known  as  this  is,  an  apphca-  ,  j^    The' plaintiff  thereupon,  in  the  coum  of 

>e  beara  ^j^^  ^si^^  ^^^^  obtained  a  rule  nisi  in  this  court 
to  set  aside  the  order  on  three  groimds ;— first, 
that  the  statute  7  Geo.  2,  c.  20,  gave  jurisdiction 


tion  to  the  court  to  allow  the  case  to  be 
in  a  manner  different  from  such  rule,  without 
the  party's  being  able  to  say  why,  is  one  which 
the  court  cannot  entertain.    Some  good  reason 


in  such  matters  only  to  the  full  court,  and  not 


ought  at  least  to  be  assigned,  and  as  there  is  ^  ^.^^  ^^  chambers.  Secondly,  that  core- 
the  absence  of  anything  of  the  kind  m  the  ore-  ^^\^  ^^t  an  action  in  which  even  the  fiJl 
sent  case,  the  apphcation  cannot  be  granted.        _  _     .  ^     , ,  interfere.    Thirdlv.  that  the  costs 


Application  refused,  and  the  cases  struck  out 
of  the  list.* 


•  Court  of  H^i^tquev. 
Clay  V.  Collier.    November  20, 1847. 

JURISDICTION  OF  A  JUDGE  AT  CHAMBERS 
UNDER  THE  7  GeO.  2,  C.  20,  AND  IN  AN 
ACTION  OF  COVENANT. — COSTS. 

The  7  Geo.  2,  c.  20,  extends  to  actions  qfcove^ 


*  On  a  later  day  in  the  term, 

Whately,  on  benalf  of  the  defendant,  applied 
to  have  the  cases  restored  to  the  paper,  and  to 
be  allowed  to  deliver  the  paper  books  as  asked 
before.  He  produced  an  affidavit  which  stated 
that  the  country  attorney  who  had  conducted 
the  case  up  to  the  first  day  of  term,  relied  on 
the  London  agent  to  deliver  the  paper  books, 
and,  on  the  other  hand,  the  London  agent 
having  only  been  appointed  on  the  first  day  of 
the  term,  acted  under  the  impression  that  the 
paper  books  had  been  delivered  by  the  country 
attorney. 

The  court  said  that  under  the  circumstances, 
sufficient  excuse  had  been  shown  to  induce 

em  to  grant  the  application. 


court  could  interfere.  Thirdly,  that  the  costs 
should  have  included  all  the  costs  incurred  by 
the  plaintiff  in  his  proceedings  against  the 
tenants ;  and,  fourthly,  that  the  plaintiff's  at- 
torney had  a  lien  on  the  deeds  for  his  costs. 

Whitehurst  and  T.  Flood  showed  cause.  The 
plaintiff 's  attorney  could  have  no  lien  on  the 
deeds.  They  were  deposited  as  a  security  for 
the  repayment  of  the  mortgage  money,  ani  the 

Elaintiff  could  give  no  greater  lien  than  he  bid 
imself.    They  were  then  stopped  by 

Pollock.  C.  B.,  who  said  it  was  clear  that  the 
plaintiff's  attorney  could  not  claim  any  such 
lien  on  the  deeds. 

Whitehurst  and  T.  Flood.  The  relief  allowed 
by  the  statute  was  not  to  be  confined  solely  to 
cases  where  mortgagees  sued  on  bonds  given 
as  collateral  security,  but  was  intended  to  apply 
to  all  cases  where  they  sought  to  enforce  the 
securities  for  the  repayment  of  their  moner. 
The  word  "  bond  "  had  not  the  narrow  signifi- 
cation contended  for  on  the  other  side.  It 
meant  generally  the  admission  of  a  debt  under 
seal.  11  Mod.  218 ;  1  Vent.  42 ;  Cole's  case, 
2  Vent.  193;  WatchaU's  case,  Keilw.  313; 
2  Roll  Abr.  tit.  Fait. ;  Petersdorf 's  Abr.,  Bond 
—where  all  the  authorities  were  collected,  and 


Stymior  CamrU:  EMckequtr.Samkn^icjf. 


it  was  said  that  it  would  be  proper  to  describe 
a  bill  under  seal  as  a  bond.  The  preamble  of 
the  statute,  the  7  Geo.  2,  c.  20,  taken  together 
with  the  enacting  part,  fully  supported  this 
view.  The  sUtute,  after  setting  forth  as  follows, 
**  Whereas  morgagees  frequently  bring  ac- 
tions of  ejectment  for  the  recovery  of  lauds 
and  estates  to  them  mortgaged,  and  bring 
actions  on  bonds  given  by  mortgagors  to  pay 
the  money  secured  by  such  mort^fages^  and 
for  performing  the  covenants  therem  contain* 
ed,  and  likewise  commence  suits  in  her  Ma< 
jesty*8  courts  of  equity  to  foreclose  these  mort- 
gagors from  redeeming  their  estates;  and  the 
courts  of  law,  where  such  ejectments  are 
brought,  have  not  power  to  compel  such  mort- 
pgpes  to  accept  the  principal  monies  and 
interests  due  on  such  mortgages  and  costs,  or 
to  stay  such  mortgagees/'  ice,  &c.,  proceeded 
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fest  absurdity  or  repugnance,  in  which  case 
the  lanfluage  may  be  varied  or  modified  so  as 
to  avoid  such  inconvenience,  but  no  further .'' 
T Parke,  B. — That  I  took  from  the  judgment  of 
Mr.  Justice  Burton  in  Warhmrton  v.  Lweland^] 
Applying  this  rule  to  the  construction  of  the 
statute,  it  was  impossible  for  any  human  being 
to  bring  this  acdon  of  covenant  within  the 
scope  of  its  provisions,  and  the  court,  there- 
fore, was  not  bound  to  act  on  a  single  de- 
cision given  without  grave  consideration,  as 
this  decision  evidently  was,  the  report,  stat- 
ing merely  that  "  the  court  thought  the  case 
was  within  the   statute.*'    [The  Coiir*.— The 
case  having  been  acted  on  for  many  vears, 
it  would  be  a  matter  of  great  difficulty  to 
set  it  aside,  whether  it  was  originally  rightly 
or  wrongly  decided.]    As  to  the  second  point, 
««     »*w.  w.,.     .w««»»^«^  though    the   court  mi^ht    have  jurisdiction, 
to  enact,  that  "  wlSre  'any"'action*"shall  be'jc*  *^  was  clear  that  a  judge  at  chambcrt  had 
brought  on   any  bond   for  payment  of  theltn^^-     Where  a  particuhir  power  was  given 
Booey  secured  by  such   mortgage   or  per-  by  statute,  it  must  be  exercised  as  the  statute 
formance  of  the  covenants  therein  contained,"  V^^^^  o"^-    JonesY,Addams2  Dowl.  & 
the  mortgagor  might    stay  the  proceedings  1 Y.    HI;    Shaw  v.  Roberts,  2  lb.  25;    and 
by  paying    to  the  party,  or,  if  he  refused, ^«re  the    statute  spoke   only  of  the  court; 
by   brining   into  court  "all  the    principal  for  »«^°ce,  the  court  shall  and  may  discharge 
money  and  interest  due  on  such  mortgage,  ?ach    mortgagor    or  defendant.      1  here   the 
and   also  all   such    costs    as  have  been  ex-  Jtmjdiction  was  given  to   the  court,  and  it 
pended  in  any    suit  or    suits  at  law    or  in '  could  not  be  delegated  to  a  judge  at  chambCTs. 
equity  upon  such  mortgage."    This  court  had  L^Ww-wn,  B.    If  your   argument  be    nght, 
expressly  decided  that  tiie  statute  applied  to,  «*  act  passed  for  the  benefit  of  the  public 
actions  of  covenant  in  Du»on  v.  Wioram,  2  Cr. ,  ^^uld  be  useless  dunng  three-fourths  of  the 
&  J.  613.   A8  the  statute  conferred  the  juris-  rf^^.]    As  to  the  amount  of  the  costs,  it  was 
diction  on  the  court  generally,  it  was  a  well  j  clear  tjiat  the  statute  meant  that  the  mortgagee 
established  rule  that  the  court  could  exercise  should  be  paid  all  his  costs  at  law  and  m 
the  jurisdiction  as  it  did  any  of  its  ordinary  ,  ^^^^^7-    T^^Y  "^9^^^  »o'  trouble  the  court  on 
common  law  jurisdictions,  and   delegate  the  i^^V*!'«"^**?,o{,^«°-    ,      ^,j  j   «  ,^ 

duty  to  a  judge  at  chambers.  The  only  rt-  „  f<>^??*'  ^v, **••  f«r*5'  ^^derson,  und  JMfo, 
maining  point  was  whether  the  learned  Baron '  B.s,  delivered  theu- ludgments  ^erw/tm,  to  the 
was  ri|ht  in  deciding  that  the  costs  to  be  al-  .  effect  that  actions  of  covenant  were  withm  tiie 
lowed  were  only  the  costs  in  that  action,  and  ,  °^»c^i«^f  Y»^>ch  the  act  intended  to  remedy, 
it  was  now  clearly  too  late  to  review  his  deci-  and  that  though,  if  the  quesUon  were  new,  it 
sion.  If  the  plaintiff  thought  there  was  any- '  ^^^^  ^e  more  doubtful,  yet,  the  point  bavmg 
thing  wong  in  the  order,  he  should  have  come  i  ^^en  once  decided,  and  that  decision  bemg  m 
at  once  to  this  court  and  s^d  that  the  judge .  furt^^erance  of  the  remedial  objects  of  the  sta- 
hadnotaUowed  the  proper  costs,  and  prayed. ^a'®'  they  would  not  disturb  it.  As  to  the 
that  the  order  should  be  amended  so  far,  or  >«cond  point,  they  thought  that  where  a  sta- 
altogether  rescinded.  He  did  not  do  that,  but  I  *^*«  conferred  jurisdiction  on  "the  comt" 
chose  to  appeal  to  the  Lord  Chancellor,  and  i  K®"?.?'}^  without  particuknzing,  specifymg, 
baring  failed  there,  he  now  came  here  long  I  qjia^fy»ng,  or  limiting  how  it  was  to  be  exer- 
after  the  proper  time  for  reviewing  the  order!  "««^'  *W  might  exercise  it  in  just  the  same 
here  had  elapsed.  He  had  two  modes  of.P^^?' ?«  *W  did  any  of  their  common  law 
seeking  redress— by  an  appeal  to  the  Lord  junsdictions,  and  consequentiy  refer  matters 


Chancellor  or  to  this  court,  and  having  mads 
choice  of  one,  he  ought  not  be  allowed,^  try 
the  other ;  at  all  events,  he  was  too  late. 

Martin  and  WTiite  in  support  of  the  rule. — 
The  decision  in  Dixon  v.  Wigram  was  so 
clearly  in  contravention  of  the  plain  words  of 
the  statute,  that  this  court  could  not  uphold 
it.  The  rule  for  the  construction  of  statutes 
had  been  well  laid  down  by  Baron  Parke  in 
Becke  v.  Smith,  2  M.  &  W.  19I,  who  said, 
*'  It  is  a  very  useful  rule  in  the  construction 
of  a  statute  to  adhere  to  the  ordinary  meaning 
of  the  words  used  and  to  the  grammatical 
construction,  unless  that  is  at  variance  with 
the  intention  of  the  legislature  to  be  collected 
from  the  statute  itseff,  or  leads  to  any  mani- 


under  it  to  a  judge  at  chambers.  On  the 
question  of  time,  they  thought  the  plaintiff 
snould  have  come  sooner  to  this  court.  His 
proper  course  would  have  been  to  apply  in  the 
next  term  to  have  the  order  set  aside  or  modi- 
fied. Rule  discharged  with  costs. 

Court  of  Idanfttuytrs. 

Lancaster  and  Preston  Fire  and  Life  Insurance 

Company  v.  Davis, 

14th  December,  1847. 

AFFIDAVIT  OF   BXBCUTION  OF  BOND. — 
PBACTICB. 

A  commissioner  wiU  not  approve  of  a  bond 
•  Hudson  &  Brooke's  Irish  Rep.  648. 


w« 


d%Mri^€mf^Y.A«iih^«]k-«-idM^f^d^ 


,  l\0,$.^mle49.tht  trader-dibtitr»  At  the 
ihM^  the  bond  i$  nihmiited  for  appruwiU 
produeeg  on  nffid^tit  ^  execution  by  the 
mrefm. 

The  debtor  (Davis)  was  served,  on  the  24th 
of  November,  wiih  t^e  cgpy  of  an  affidavit  of 
.  ^leb^  filfd  in  this  court  on  behalf  of  the  Lan- 
Cfister  and  IVeston  (Ire  and  Life  Insurance 
Company,  and  with  a  notice  in  writing,  re- 
quiiintf  immediate  payment,  pursuant  to  the  1 
&  2  Vict.,  c.  110.  8.  S.  Notice  was  dulv 
|;riven,  that  the  debtor  had  entered  into  a  bond 
with  two  sufficient  sureties,  viz.,  Martin  Lu- 
ther Pritchard  and  Jobn  Wilson,  and  that  the 
bond  should  be  feuhznitted  to  the  commissioner 
m  rotation  this  day  for  his  approval.  The 
|>artie8  accordini^ly  attended  before  Mr.  Com- 
misaioner  Hokoyd^  as  commitsioner  of  the 
day,  when  the  town  agent  for 'the  debtor's 
isohcitor  produced  the  bond,  which  was  suffi- 
-cient  in  amount  and  apparently  duly  exe- 
cuted. 

The  Solicitor  for  the  creditor  then  objected, 
amongst  other  things,  that  there  was  no  affi- 
davit of  the  execution  of  the  bond  by  the  fifure- 
ties.  Without  such  an  affidavit,  it  was  im- 
possible to  know  whether  the  bond  wafi  exe- 


cuted by Mat^Hi  Iiuftb«r.  JhMtui  mAMu 
Wilton^  a9  itpurportad  tQibbi;or,iGi4lk,. ;,,.     . 

'r[»Towm  Jftit,  tor  the  M>iattk  9alicttar» 
said,  he  bad  only  necdv«d  instmeUaiii.  bf  Uui 
morning's  post,  and  had  no  doubt,  if  time^im 
given,  that  he  could  procure  an  affidavit  of 
execution  by  the  sureties. 

Mr.  Commissioner  Hotroyd  xnqvSpnA  irhat 
time  would  be  neceisary  to  jinocoire  ^e  itqiii* 
site  affidavit. 

The  Town  Affent  rftplied,  that  if  he  ^ote  by 
this  night's  post,  he  nright  haire  a  reply  on 
Thursday  morning,  the  I6th  ihst. 

Mr.  Commissioner  Holreyd  observed,  tiat 
the  affidavit  and  notice  were  served  on  Ae 
24th  ultimo,  consequently  th*  ttWiHy-ene 
days  provided  by  the  stiitute  ^snould'eKpite  to- 
morrow, (Wednesday,)  tlje  15th  ittst. ;  ttttder 
these  circamstances,  he  could  <f6  noth)ti|r  to 
assist  the  debtor.  It  was  quite  iittpossthU  be 
could  approve  of  a  bcTnd  nfider  the  statiUt, 
without  an  affidavit  of  the  «xecn(^  by  the 
sureties.  If  the  debtor  wished  Co  prevent  U(t 
omission  from  operating  as  aniMsi  of  but- 
ruptcy,  he  must  compound  qt  a|T?nge  with 
the  creditors. 

The  application  to  approve  of  the  bond  via 
therefore  refused. 


ANALYTICAL   DIGEST   OF  CASES. 

RBfORTED    IN   ALL  TUB   COURTS. 


%ah^  of  9ttonifsi)(  tint)  Soiicitotjs. 
[This  Section  of  the  Digest  comprises  prin- 
tnpaily  the  cases  decided  in  the  Courts  of 
Equity,  bearing  on  the  Law  of  Attorneys  and 
Solicitors,  but  some  have  been  added  from 
the  Reports  of  the  Legal  Obsen'er  in  other 
courts.] 

AGBNT,   LONDON. 

1.  Costs,— Authority . — The  London  agent  of 
a  solicitor  who  had  been  employed  to  prove  a 
debt  in  au  administration  suit,  ordered  to  pay 
the  costs  of  proceedings  taken  by  him  in  the 
Master's  office,  with  the  view  of  preventing  the 
dimuiution  of  the  estate,  but  without  authority 
irom  the  original  client.  Matins  v.  Greenaway, 
35  L.  0.  142. 

2,  0  ^*  7  Vict.  c.  73. — Since  the  passing  of 
the  6  8t7  Vict.  c.  73,  an  attorney  wno  is  only 
admitted  in  the  Courts  of  Queen's  Bench  and 
Common  Pleas  can  recover  for  business  done 
In  the  Court  of  Escchequer  in  the  name  of  his 
London  agents  who  are  duly  admitted  and  en- 
rolled as  attorneys  of  that  court.  Hulls  v.  Lea, 
.35  L.  O.  145. 

APPEARANCB. 

Deceased  party, — After  considerable  delay  in 
the  prosecution  of  a  suit*  the  solicitor  of  a  de- 
osated  party  was  served  with  notice  of  motion : 
Held^  tnat  his  duty  to. the  court  rendered  it 
proper  for  him  to  appear  on  motion.  CluUie  v. 
Gwyme,  9  8eav.  319^- 


'certificate,  renewal  of. 

1.  An  attorney  took  out  a  certificate  to  prac- 
tise for  the  first  year  after  his  admission;  ht 
afterwards  neglected  to  do  so  for  about  10  years, 
during  a  great  part  of  which  time  he  acted  as 
managing  clerk  in  an  attorney's  ofiSce ;  he  then 
gave  the  proper  notices  for  the  renewal  of  bis 
certificate,  under  the  rule  of  Easter  Term,  1846. 
on  the  last  day  of  the  present  Term,  an  applica- 
tion being  now  made  under  speoal  circuis* 
stances  for  him  to  be  permitted  to  take  oat  Iii< 
certificate  at  once. 

Held,  that  the  court  had  no  potver  to  inter* 
fere  and  enable  him  to  do  so»  but  that  he  mnst 
wait  until  the  last  day  of  Tenti  to  make  his  ap- 
plication.   Exparte  Barnes,  35  L.  0. 13. 

2.  Refused  after  eqnvietum  IS  yeiHt  ego  4 
a  conspiracy.-^  An  attorney  was  convicted  \^ 

,  years  ago  of  a  conspiracy  to  concert  a  fiat  in 
•  bankruptcy.  It  was  sworn  that  the  judge  who 
tried  the  cause  expressed  doubts  of  the  guilt  o^ 
the  applicant  in  his  summing  up,  and  that  be 
was  not  guilty  of  any  fraud  in  Uxe  transaction. 
He  had  since  acted  as  clerk  to  various  attoraeyi 
up  to  the  present  time.  ITie  court  neverthe- 
less refused  to  grant  an  order  for  the  renewal 
of  his  certificate.  Exparte  fVUliam  Grw,  35 
L.  O.  119. 

cHANOk  or  sobicnok 

Sertieeof  Notice  of  motwn.—Wh  GtHfrnl 
Order  ofOoiifber,  J  842.— On  th6  application 
of  defendant's  counsel,  a  motion  stood  a^- 
When  it  came  on  again  it  tippcartd  tbat  tie 


.liM^KlNi»fiqpb$of  <;Mt7  Lt^^aHont^o^AOi^^s, 


aT# 


HitMm  kiAMnJi  dMiigiU  hlS'^Aidlor  irat 
without  oi^jl^uidiiid  ieottooeil  |lMitap]i«tred 


'104.-..  • ;.  .1 

counsbl's  fees. 

of  d  j^iiliDa  l^iwg  unopposed  is  not  of  itself  a 
sufficient  reason  for  the  disallowance  of  the 
p)8t0  of  two  Qoiwael  upon  a  petUion  of  a  retir- 
i0gtr\i9te9fpr  a  reference  to  appoint  a  new 
trustee,  and.  of  a  petition  to  confirm  the 
Ulfitfsr*^  report  allowed  under  the  circnm 
staness. 

A  Mtkipn  to  review  9  taxation  was  successful, 
bat  v^  petitioiHsr  not  having  tak^n  proper  steps 
Mimiisfy  thid  Ta^dng  Maater  when  the  matter 
vat  io  bia  oSh^^  was  ordered  to  pay  the  costs. 

The  court  having  determined  to  communis 
Gste  with  the  Taxing  Master  as  to  a  proceeding 
in  his  lOfibcey  decliued  to  recme  an  affidavit 
^adered  bv  the.  parties  of  what  had  taken  place. 
3ter^«  V.  DimdaU,  9  Beav.  170. 

'Ct}U^^flrBLS'  clerks'  tVK9. 

Fees  tq  counsels'  clerks  are  mere  gratuities  for 
which  they  have  no  legal  demand,  and  the 
court  has  no  jurisdiction  in  respect  of  such  fees 
u  against  the  elerka. 

The  sum  ^owed  for  ^erks;  i^ies-^oi^  ti^^ti^B 
does  not  limit  the  aum  which  may  be  sponta- 
neoQsly  ^ven,  but  it  does  linut  the  sum  which 
the  soHator  can  safely  pay  without  the  ajiecial 
direction^Of  permission  of  the  dieut,    » 

The  regohition  of  the  5th  November,  1840, 
(ordines  feau.  167,)  is  hot  a  general  order  of  the 
court  giving  the  dei*ka  a  legal  demand  for  the 
fees  iherem  mentioned,  but  a  mere  intimation 
of  ophdon  of  the  canity  judf^^ea  that  they  may 
be  propeiiy  aUowea  in  taxation. 

iVtition  againet  a  clerk  of  counsel  dismissed 
for  want  ofjuriediction,  but  without  costs,  on 
account  pf  his  improper  conduct  in  the  matter 
cotnplainfid  of.     Exparte  Cotton,  9  Bear.  107. 

ERROR  IN   PECBBE. 

€ogts,*^lwk  drawing  up  a  decree,  the  word 
''inooiry"  wm  erroneously  inserted  for  the 
wmi  "  sale^'*  It  became  necessary  for  the  de- 
fendant io  inake  an  appilication  to  correct  the 
OTor :  H^id,  that  the  aolicitor  of  the  defendant 
ttim  bear  the  coats.  In  rt  Bolttm,  9  Beav. 
J72, 

CjFRATOITY. 

Bsepefition  money.  —  Aecownfant-GeneraVs 
office, — ^An  order  was  made  for  the  division  and 
transfer  of  a  fund  in  court,  but  before  it  could 
be  accompUsbed  the  funds  became  altered,  and 
the  solicitor  presented  a  petition  for  a  similar 
object :  Held,  that  it  could  not  be  considered  as 
lumeceaaary,  it  appearing  that  the  solicitor  using 
bis  beat  exertions  was  unable  to  act  on  the  first 
order  by  naann  of  a  diificulty  ae  to  the  legacy 
duty,  the  aplicitor  waa  therefore .  allowed  the 
costs  upon  twatim). 

£xpeat^oi)[  money  paid  by  a  solicitor  to  a 
ttationer  or  writing  cferk  employed  in  the  ft- 
&8tim,  disaUbwea  upon  taxation. 


^  Agritdtfpaid«[^th^cl#ks(^the»Ae«0unt- 
ant-Oeneral's  office,  Wias  tliMilk>wed  to 'the  ^- 
licitor  on  taxation,  as  was  also  A  fefer  p»d  upon 
bespeaking  an  order  foi^  thinsfer  whfch  could 
be  made  available.  In  re  Bedsan  wtd^^ttston, 
9  Beav.  187.  ; 

LIEN. 

Stop  order, — A  solicitor*s  lien  upon  the  fund 
is  not  a  general  lien.  It  extends  only  to  costs 
in  the  cause  and  C98ts  immediately  connectea 
with  costs  in  the  cause ;  aa,  for  instance,  the 
costs  for  successfully  protecting  a  solicitor's 
right  to  the  costs  in  a  cause. 

A  stop  order  does  not  affect  any  right,  and 
it  is  therefore  unnecessary  to  specify  that  it  was 
made  "  without  prejudice,"  Jjucas  v.  Peacock^ 
9  Beav.  177. 

MORTGAGE   COSTS. 

1 .  Solicitor  and  ctient.^G  <J-  7  Vict,  c.  7^*— 
Petition  by  mortgagor  for  taxation  of  the  mort- 
gagee's solicitor's  hill,  presented  five  inpnths 
after  it  had  been  discharged  by  retainer,  dis- 
missed with  costs,  on  the  ground  that  it  neither 
alleged  any  circumstances  of  pressure,  nor  any 
specific  items  of  overcharge.  Dunt  v.Duntjt  9 
Beav.  146. 

2.  Settled  account, — A  mortgagee's  solicitor 
retained  the  amount  of  his  bill  of  costs  out  of 
thte  pt-edi^^of  the  ailft  of  the  mortgaged  estate, 
and  he  charged  the  amount  in  an  account  de^ 
livered  to  the  mortgagor.  Held,  that  an  order 
for  taxation  withm  twelve  months  might  be 
obtained  ni  etf  eburse^  and  asptocialf.iietition 
having  been  presented  for  that  object,  the  prder 
was  made,  but  the  petitioner  was  orderefd  to 
pay  the  costs.    In  re  Bignold,  9  Bear.  2(59. 

NOTICE   TO    SOLICITOR. 

A  special  order  to  amend,  without  pr^udice 
to  an  mjunction,  must  be  made  to  the  cotrrt, 
and  not  to  the  Maater.  '  ' 

A  party  had  some  time  ainee  left  home  and 
not  been  heard  of,  and  it  was  not  known 
whether  he  was  living  or  dead.  His  aohcxtor 
ceased  to  act  for  him,  but  no  order  had  been 
made  for  changing  solicitors.  Held,  that 
notices  served  on  such  solicitor  were  regular. 
Wright  V.  King,  9  Beav.  I6l. 

Case  cited  in  the  judgment:  Christ's  Hospxiatv. 
Grainger,  1  Phill.  631.  » 

PRODUCTION   OF   CA8E9   AND   OPINIONS. 

Privileged  commienica/fon^.^Casea  and  jtbe 
opiniona  of  counsel  thereon  anterior  to  the  liti- 
gation held  privileged  from  production.  Heeoe 
V.  7Vye,9Bcav.  316. 

STRIKING  OFF  THE  ROLL.    ,      . 

Circumstances  under  which  the  court  refused 
to  rescind  an  order  for  striking  an  attorney  off 
the  rolls.  '^ 

When  an  ox'der  to  strike  an  attorney  off  *(hfe 
rolls  shall  be  made  at  any  future  tfme/'tlre 
judges  will  see  the  order  obeyed  at  on'te^n 
court.  '; 

I     The  rolls  are  to  be  produced  !br  thstt-ptAr- 
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pose.    1»  T9  Mae9ff,  84  L.  O.  328 ;   85  L.  O 
10»  65. 

TAXATION. 

1.  Legacy  duty, — h»  to  vhat  items  of  di»- 
bunement  are  properly  included  in  a  biU  of 
costs.  Legacy  and  probate  duty  estimated  at 
140/.  were  pa]pible  in  order  to  make  available 
certain  funas  in  court.  The  solicitor,  at  the 
request  of  the  court,  engaged  to  pay  them,  and 
took  a  charge  on  the  funas  for  140/.  and  in- 
torest.  The  duties,  amounting  to  78/.  only, 
were  paid  by  the  solicitor.  HMy  that  that  sum 
formed  a  proper  item  in  his  account  on  the 
taxation  of  his  bill  of  costs.  In  re  Bedeon,  9 
Bear.  6. 

2.  Soticitar  trnd  cUeHt.-^e  ^  7  VieU  c.  73.— 
The  single  fact,  that,  upon  a  transfer  of  a  mort- 
gage, a  mere  draft  bill  of  costs  of  the  mortgagee's 
soucitor,  is  for  the  first  time  produced,  and 
then  paid,  is  not  of  itself,  without  proof  of 
pressure  or  fraud,  a  sufficient  "  special  cir- 
cumstance" to  authorise  taxation  after  pay- 
ment, nor  is  that  fact  sufficient,  coupled  with 
overcharges  which  are  not  so  gross  as  to  evi- 
dence fraud. 

The  taxation  (under  the  6th  aud  7th  Vict, 
c.  73)  of  a  solicitor's  bill  at  the  instance  of  a 
third  party  "  liable  to  pay,"  is  regulated  by 
the  relations  existing  between  the  solicitor  and 


6.  iiy«dbieitf.— llffc onfer  qfiny.lMl*- 
EfifbrotN^Oftler.'-'TJpon  a  taxation  not  in 
cause,  a  sum  was  foimd  due  to  a  solidtor  firan 
his  client.  He/(f ,  that  to  compd  pavmeot  pio- 
ceedings  must  be  had  under  the  old  prwtioe, 
and  not  under  the  llih  order  of  August,  1841. 
In  re  Loveli,  9  Beav.  332. 

7.  Interest  on  biU  of  costs.-^Pa^uent  isto 
court."  Interest  on  a  bin  of  costs  while  under 
taxation  not  allowed. 

Taxation  of  a  bill  was  directed  on  the  terms 
of  paying  a  sum  of  money  into  coart.  Tlie 
fund  accumulated.  HM^  that  the  solicitor 
was  not  entitled  to  the  stock  and  the  benefit 
of  the  accumulations,  but  that  the  whole  most 
be  sold,  and  the  produce  applied  in  part  dii- 
charge  of  the  bill.    In  re  Smith,  9  Beav.  342. 

8.  Irregularity.— Waiver. — An  objection  to 
an  order  for  taxation  for  irr^olarity,  cannot 
be  considered  as  waived  by  ambiguous  act«  oo 
the  part  of  the  party  taking  it.— The  waiver 
must  be  formal.     Re  Mackerill,  35  L.  0.96. 

See  Cour^ePe  fees  j .  Councels*  clerks' *fm; 
Gratuity  :  Mortgage  costs. 

TROVER. 

Conversion. — An  attorney  had  in  his  poMtt- 
sion  goods  which  had  been  deposited  with  bim 
as  security  to  cover  a  promissory  note  and » 


his  client,  and  not  as  between  the  solicitor  and  \^^\  of  exchange  held  by  hie  dient.    Aftoons 
such  third  party.    In  re  Fyson,  9  Beav.  117.       °^^  °^^  brourfrt,  the  proeeedingt  in  wtadi 
a.    Payment—Solicitor  and  cii«i/.— Where  >«•  ^^Y^  under  an  order  £or  payment  of  d^t 


the  Taxing  Master  has  received  no  special  di. 
rections  from  the  court  in  regard  to  payments 
made  by  a  cheat  to  his  solicitor,  it  is  lus  duty 
to  confine  himself  to  simple  payments  plainly 
proved  to  have  been  made  on  account  of  the 
Dill  of  costs. 

In  ascertaining  what  is  due  on  bills  of  costs, 
and  in  consideration  of  what  pigments  have 
been  made  on  account  ^  thflflU*  qiiestions  of 
law  and  fact  of  considenbb  diflSwufcy  may  in- 
cidentally arise,  and  mavpcmb^  jiwtify  and 
require  discussion  and  dotenBnutioil  e^o  i  in 
the  jurisdiction  exercised  by  the  eovfft  or  peti- 
tion for  taxation.    In  re  Smith,  9  Beav.  182. 

4.  Costs  of  journey  unauthon9ed. — A  solici- 
tor acting  for  a  third  mortgagee  negotiated  for 
a  transfer  of  the  first  mortgage,  and  had  pro- 
ceeded so  far  as  to  send  the  drafts.  He  took 
a  journey  into  the  country  to  complete  the 
matter,  which  proved  fruitless,  and  having  pre- 
viously received  an  intimation  that  the  second 
mortgagee  had  already  obtained  a  transfer  of 
the  first  mortgage,  the  costs  of  the  journey 
were  on  taxation  disallowed,  on  the  ground 
that  after  the  intimation  he  ought  to  have  ob- 
tained his  client's  instructions  before  incurring 
the  expense.    In  re  Price,  9  Beav.  234. 

5.  Additional  biU. —  jBrror.  — A  solicitor 
having  knowingly,  in  his  bill  of  costs,  fixed  the 
rate  of  his  charges  for  business,  cannot  after- 
wards on  a  taxation  be  allowed  to  increase  it. 

Pending  a  taxation,  leave  given  upon  spe- 
dal  application  to  carry  in  an  additional  bill 
for  specified  items  of  imdercharge  and  omission 
from  error  and  mistake.  In  re  Walters,  9 
Beav.  297. 


and  costs  within  an  hour  after  taxatbn.  With- 
in the  hour  the  money  was  tendered  at  the  at- 
torney's office,  and  the  return  of  the  goods  de- 
manded. The  attorney,  whose  managing  derk 
had  had  the  direction  of  the  whole  buiines. 
declined  to  accept  the  money  and  to  restore  tbe 
goods  until  that  clerk,  who  was  not  at  that  mO'  j 
ment  in  the  office,  should  return. 

Held,  that  thin  was  no  act  of  convenioosncb 
as  would  maintain  trover.  Evans  v.  Belk  35 
L.  O.  37. 

TRUSTEE. 

A  solicitor  acting  as  self-constituted  tmrtee, 
cannot  make  any  charge  for  time  or  trouble, 
and  a  bill  of  costs  containing  any  chai)(es  of 
this  nature  will  be  taxable  after  payment,  unless 
the  payment  has  been  voluntary,  and  after  a 
full  opportunity  of  examining  the  items  of  the 
bill.    In  re  Fhulkes,  36  L.  O.  34. 

wife's   ftEPARATE    ESTATE. 

Costs, — A  solidtor,  who  had  transacted  ba- 
siness  in  reference  to  the  separate  pronertf  of 
a  married  woman,  both  previously  and  6ubfl^ 
quently  to  her  marriage,  and  who  had  proved 
against  her  husband  for  the  amount,  under  a 
fiat,  filed  a  bill  against  the  husband  and  wif?> 
and  the  trustees  of  the  settlement,  seddng  to 
charge  the  wife's  separate  estate  in  respect  a 
the  debt. 

Held,  that  the  wife's  estate  was  not  dindJy 
liable,  and  that  the  bill  nraat  be  dismissed  tf 
agamst  the  husband  and  mfe,  without  eosttt 
and  as  against  the  trustees,  with  costs.  Ctt- 
low  V.  Howie,  36  L.  O.  36. 


WaEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  DECEMBER  25,  1847. 


"  Quod  xnagis  «d  nob 
Pertmty  et  ntwire  aalnm  eit,  i^tamui." 

Smut. 


STATE  OF  THE  LAW  BILLS  BEFORB 
PARLIAMENT, 

Both  Houses  have  adjonrned  to  Thurs- 
diy  the  drd  Febniaiy.  On  the  last  day  of 
the  Bittmg  (Monday,  the  20th  instant,)  the 
Ito^  assmrt  was  giren  to  the  Raflway  Bill 
^ch  we  noticed  in  onr  last  nnmher,  and 
^e  Act  shaD  be  suhmitted  to  our  readers 
next  week.  The  Bills  for  promotin*  PubKc  i 
Woiks  and  suppressing  Cnme  and  Outrage  I 
in  Ireland  were  also  passed  the  same  day.  | 
It  wn  unnecessary  to  pass  an  Indemnity 
Act  in  regard  to  the  authority  given  by  the 
€kjTfmment  to  the  Bank  of  England,  to  stay 
the  commercial  psnic  upon  which  the  par- 
liament had  been  mainly  assembled,  for  it 
happily  occurred  that  no  breach  of  the  Bank 
Bastrictioii  Act  took  place. 

We  anticipated  that  no  important  measure 
of  law  reform  would  be  propounded  before 
Christmas,  and  we  have  only,  therefore,  to 
notice  the  projects  which  are  to  be  intro- 
dooed  after  the  recess. 

The  Attomey-GeTieral  has  given  notice 
of  his  intention  to  introduce  no  less  than 
four  bills  on  the  first  day  of  the  next  sitting 
of  the  Houae,  viz. : — 

"A  Bin  to  fadlitate  the  performance  of  the 
duties  of  Justices  of  the  Peace  oat  of  Sessions 
withiD  England  and  Wales,  with  respect  to 
persooa  chwged  with  indictable  offences. 

**  A  Bill  to  facUitflite  the  performance  of  the 
dntiee  of  Jastioes  of  the  Pc«oe  out  of  Sessions 
within  Engla&d  and  Wales,  with  respect  to 
acuzmiary  convictions  and  orders. 

"  A  Bin  to  regulate  the  holding  of  Courts  of 
Special  Sessions  and  Pettv  Sessions. 

"  A  BiU  to  protaet  JastKes  of  dw  Peace  from 
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vexatious  actions  for  acts  done  by  them  in  exe- 
cution of  their  office." 

The  Einphsny  Quarter  SeasioBs  Bill,  to 
which  we  have  elsewhere  adverted,  stands 
for  second  reading  on  the  9th  Febmarj; 
and  the  Roman  Catholic  Charitable  Truste 
BiU  for  the  sane  day.  Thia  latter  hm  does 
not  appear  to  be  profnnonally  objoGtion- 
able,  and  we  diaU  leaiv«  it  for  the  present  to 
those  who  are  watching  the  interests  of  the 
Church.  Hie  object  rad  principal  cbnncs 
of  the  biU  were  stated,  p.  156,  anfe. 

It  is  evidently  not  intended  that  the  im- 
provement of  the  Court  of  Chancery  siiould 
be  negkoted.  Besides  the  various  returns 
which  have  akoady  been  ordered,  regarding 
the  state  of  buaineas,  and  the  fees  and  ex- 
penses of  administering  justiee  in  that  oooft, 
the  foHowing  return  relating  to  the  Masters* 
offices  wiU  be  moved  for  by  Mr.  Aglwnhy  :— 

'*  Return,  showing  the  date  of  the  appointment 
of  each  of  the  present  Masters  in  Ordinary  in 
Chancery,  with  the  annual  amount  of  each  of  tfaor 
respective  salaries,  and  when  paid;  also,  statmg 
whether  any  and  which  of  such  present  Mas- 
ters are  under  any  and  what  Act  or  Acts  of 
Parliament  entitled,  upon  retirement,  to  any 
and  what  retiring  pension ;  and  also,  stating 
whether  any  and  what  Master  in  Ordinary  have, 
since  the  year  1830,  retired  upon  any  and  what 
retiring  pension,  and  for  what  pteriods  the  same 
were  respectively  paid  and  received.** 

The  Ecclesiastical  Courts  wiU  be  brought 
under  the  notice  of  parliament  by  Mr. 
Bouverie  at  an  early  period.  The  extraor- 
dinary case  on  whioi  we  have  animadverted 
in  another  article,  strikingly  shows  the  ne- 
cessity of  an  extensive  alteration  in  the  con- 
stitution of  those  courts. 

A  Bill  to  exempt  the  Occupiers  of  Small 
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Tenements  from  Local  Taxation  will  be  in- 
tiodueed  by  Mr.  Foulett  Scrape^  and  an- 
other by  Mr.  Piffoit^  by  which  the  owners 
of  booses  nnder  the  yalne  of  8/.  a-year  in 
towns,  and  5/.  in  the  country,  shall  be  as- 
sessed, and  not  the  occupiers. 

Mr.  Puaeif  has  continued  his  notice  of  a 
Bill  for  the  Improyement  of  Agricultural 
Tenant-Right  in  England  and  Wales. 

Lord  John  Ruuell'e  Bill  for  removing  the 
remaining  Disabilities  of  the  Jews  has  been 
read  a  first  time,  and  stands  for  second 
reading  on  the  7th  February. 

The  Roman  Catholic  Relief  Bill,  intro- 
duced by  Mr.  Anetey,  was  read  a  second 
time,  and  the  committee  appointed  for  the 
16th  Feb.  Mr.  Law  will  move  an  amend- 
ment for  postponing  the  committee  for  six 
months,  or  in  other  words,  to  negative  the 
bill 

On  the  15th  February,  Mr.  iSWror^  will 
proj^se  his  Bill  for  the  total  repeal  of  the 
Fonishment  of  Death. 

Lord  Nugent  has  given  notice  finr  the  10th 
Feb.,  to  r^eel  so  mucb  of  the  2  &  3  Vict. 
as  gives  the  power  of  applying  the  System 
of  Separate  Imprisonment  to  Pefsons  be- 
fore Trial;  and  on  the  same  day  Lord 
Morpeth  wiU  bring  forward  his  Bill  for 
Promoting  the  Public  Health. 

A  Bill  for  an  Appeal  in  Criminal  Cases 
will  be  brought  forward  by  Mr.  Ewart. 

Mr.  Grantley  Berkeley  has  taken  charge 
of  a  Bill  for  amending  &e  Law  relating  to 
Oorouers. 

Mr.  Charles  Peareon^  the  City  Solicitor, 
and  member  for  Lambeth,  has  already  com- 
menced his  intended  measures  for  toe  re- 
form of  the  Criminal  Law  by  giving  the 
following  notices : — 

'*A  Bill  to  enable  a  Magistrate  sitting  at 
either  of  the  Metropolitan  Police  Courts  to  in- 
dorse on  the  warrant  of  commitment,  in  certain 
cases  of  felony  and  misdemeanor,  a  certificate 
that  in  his  judgment  it  is  not  necessary  to  pre- 
fer an  indictment  against  the  prisoner,  and  in 
such  cases  to  empower  the  clerk  of  the  court  at 
which  such  prisoner  is  to  be  tried,  to  file  an 
information  which  shall  have  the  same  eflfectas 
if  an  indictment  had  been  found  by  the  Grand 
Jury ;  and  also  to  make  provision  for  supplying 
the  prisoner,  free  of  expense,  with  a  copy  of  the 
information,  of  the  depositions  whereon  it  was 
founded,  and  with  such  subpoenas  for  witnesses 
as  he  may  require. 

**  A  Bill  to  regulate  the  practice  and  charges 
<»f  solicitorB  defending  prisoners  at  the  Metropo- 
litan Police  Courts,  and  at  the  several  courts  to 
which  such  prisoner  mav  be  committed  for 
trial ;  and  to  provide  for  the  speedy  and  cheap 
taxation  of  Bills  of  Costs  therem  by  the  officers 
of  the  court  by  whom  the  costs  of  prosecutions 
'  are  now  allowed. 


<' A  BiU  to  amend  the  Laws  which  an^bsme 
the  acquittal  of  prisoners  on  the  ground  of  la- 
sanity,  and  to  make  suitable  provision  fiv  their 
subsequent  detention  and  treatment. 
.  "A  Bill  to  provide  [irofitable  emptoyment  foe 
convicted  prisoners,  with  scales  of  aiet  soitad 
to  their  sex,  age,  and  strength,  and  to  the 
amount  of  their  labour;  also  to  empower  Goarte 
of  Criminal  Judicature,  instead  of  imprisoaiag 
offimders  for  fixed  periods  of  time,  to  pass  sefr- 
tencea  of  task  labour  proportioned  to  thnr  of- 
fences, so  as  to  diminish  the  cost  of  gaols  and 
induce  prisoners  to  work  out  their  sentence  by 
motives  that  excite  and  means  that  confirm thoie 
habits  of  industry  and  self-control  which  will 
(qualify  tbem  on  their  discharge  to  gain  their 
livinff  without  returning  to  criminal  pursuits. 
''A  Bill  to  declare  and  explain  the  unaltered 
Common  Law  of  England,  which  pronounoei, 
as  a  rule,  that  children  under  the  age  of  discr^ 
tion  are  incapaeee  doU:  and  also,  to  make  socfa 

Srovisions  for  the  treatment  of  Juvemle  Offen* 
ers  in  conformity  ydth  the  principle  and  spirit 
of  the  Common  Law,  as  experience  in  this  and 
other  countries  has  provea  that  the  existing 
state  of  society  requires." 

Lastly,  Mr.  HmHey  has  given  notice  of 
a  bill  for  amendii^  the  Law  of  Sunday 
Trading. 

Such  is  the  state  of  the  present  measioo 
before   parliament   for    the  altoation  or 
amendment  of  the  law,  so  for  as  the^  hoe    | 
either  been  introduced  or  notified.    Moff 
remain  behind.    There  will  be  no  kck  of    , 
employment  for  the  legal  critic;  and,  ao 
far  as  lies  within  our  power,  we  shall  not  be    ^ 
wanting  either  in  a  warning  voioe  or  con- 
stant vigilance.  1 


ALTERING  THE  TIME 

FOR  HOLDING  THB 

EPIPHANY  QUARTER  SESSIONS. 

A  BILL  has  been  proposed  and  brought 
into  the  House  of  Commons  by  Mr.  Facke 
and  Mr.  Bankes,  "  to  alter  the  time  for 
holding  the  Epiphany  Quarter  Sessions." 
After  reciting  in  the  preamble  the  provision 
of  the  1  W.  4,  c.  70,  directing  that  the 
General  Quarter  Sessions  shall  be  holden  in 
the  first  week  after  the  11th  October,  in 
the  first  week  after  the  28th  Dec.,  in  the 
first  week  after  the  31st  March,  and  in  the 
first  week  after  the  24th  June,  and  statii^ 
that  the  time  of  holding  the  General  Quarter 
Sessions  should  be  altered  in  part,  the  bfll 
repeals  so  much  of  the  provision  above  cited 
as  requires  justices  to  hold  the  General 
Quarter  Sessions  in  the  first  week  after  tke 
28th  of  December,  and  then  proceeds  to 
enact — 
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act,  the  JQstioM  of  the  peace  in  every  ooonty, 
lidiDf^  or  diviflioo,  wiio  by  the  teid  recited  act 
andiiectedto  hold  their  general  qoarter  see- 
•ioDS  of  the  peace  in  dM  week  next  after  the 
98ib  day  of  December,  ehall  Md  mich  last- 
mentioned  seaeione  in  the  week  next  after  the 
31et  day  of  December ;  and  that  all  acta,  matters 
and  tfaloga  done,  performed  and  transacted  at 
tbe  time  appointed  by  thia  act  for  the  holding 
of  the  said  last-mentioned  general  quarter  sea- 
oMis  of  the  peace,  shall  be  as  valid  and  bindinff 
to  all  intents  and  pnrpoeee,  as  if  the  same  had 
been  done,  performed  and  transacted  at  the 
general  quarter  sessions  of  the  peace,  holden  at 
tlie  time  linuted  few  the  holding  thereof  by  the 
flud  recited  act. 

The  effect  of  this  enactment,  is  to  post- 
pone the  commencement   of  the  Quarter 
Sesaoos  from  the  week  next  after  the  28th 
of  December  to  the  week  next  alter  the  dlat 
December ;  and  the  object  is,  to  preserve 
magistrates,  professional  men,  jnrors,  prose- 
cutow,  and  witnesses  from  the  necessity  of 
(juitting  their  homes  and  resorting  to  the 
county  town    at  which  the    sessions  are 
holden  during  the  Christmas  week.     When 
Ohristmaa  day  fidla  upon  a  Saturday,  as  in 
the  present  year,   the  inconvenience  it  la 
prapoaed  to  correct  is  not  felt,   for  the 
Qnairtcr  Sessiona  tuinnot  be  holden  until  the 
M'day  of  Janoary,  but  when  Christmaa- 
dayfaUs  on  a  Tnesday  or  Wednesday,  the 
sessions,  und^r  the  existing  law,  commence 
on  the  following  Monday,  and  those  days 
«e  bioken  in  upon,  which  for  centuries  have 
heen  devoted  by  the  people  of  this  country, 
particularly  in  the  rural  districts,  to  re^' 
creation  anid  domestic  festivity.    We  under- 
stand the-obaage  was  sug^sted,  in  the  first 
instance,  by  some  country  attorneys  of  in- 
fluence and  respectability,  and  that  it  is  fa- 
voured genendly  by  the  magistrates  who 
|ive  their  atten^nce  at  the  Quarter  Sessions, 
lender  tbose  circumstances,  we  regret  to 
jeam  that  tbe  proposed  alteration  is  ob- 
jected to  by  a  small  portion  of  the  junior 
BiBQr,  who  conceive  that  the  postponement  of 
the  Epiphany  Sessions  to  the  week  after  tbe 
last  day  of  December  may  possibly  interfere 
with  their  return  to  London  by  the  1 1th 
January,  the  first  day  of  Hilary  Term.   We 
can  coQCeive  a  coincidence  of  circumstances 
which  wonld  render  such  a  result  possible. 
It  is  not  likely  to  occur  frequently.     It  is 
far  fh)ni  our  intention  to  suggest  that  the 
interest  and  convenience  of  the  junior  Bar, 
or  of  any  portion  of  the  Bar,  is  to  be  dis- 
regarded in  this  or  any  other  particular. 
It  is  much  to  be  lamented  if  it  turns  out  that 
a  change  decidedly  convenient  to  the  public 
and  the  other  branch  of  the  profession, 
afaooldbe  BMonveiiientto  any  portion  of  the 


Bar.  We  are  diqwled  to  think,  however, 
that  the  impprtanoe  of  the  matter,  in  the. 
estimation  of  those  thou^t  to  be  peculiarly, 
affected,  is  greatly  exi^;gerated.  The  buaineaa 
at  sessions  has  been  ao  vefjr  much  diminiahed. 
by  a  succession  of  legislative  changes,  that  it, 
has  ceased  to  be  r^^ded  geneially  by  the, 
Bar,  as  a  source  of  emolument  or  distinc- 
tion. This,  we  readily  admit,  is  to  be  re« 
gretted  upon  many  grounds,  but  the  fact  ia 
unquestionable.  Moreover,  the  establi^ 
ment  of  District  Bankruptcy  Courts,  and 
subsequently  of  the  County  Courts,  has 
already  gone  far  to  create  in  many  localities, 
what  may  be  called  a  provincial  Bar,  coi^ 
siating  of  gentlemen  who  reside  permanently 
in  the  county.  We  understand  that  ia 
one  county,  there  are  no  less  than  six* 
teen  practising  barristers,  constantly  r«rid» 
ing,  and  of  course  attending  the  local  courts 
of  every  description  in  which  barristershave 
audience,  and  that  the  number  ia  expected 
speedily  to  be  increased*  It  is  quite  dcai; 
that  a  barrister  resident  in  the  country 
must  regard  the  proposed  change  precisely 
as  it  is  regarded  by  themaffistcates,  country 
solicitors,  and  others,  who  have  suggested  it» 
The  number  of  barristers  practising  at  sea* 
sions,  whose  business  requires  their  attend- 
ance in  London  during  the  first  four  d^s  of 
term,  is  not  considerable,  and  upon  a 
balance  of  the  oonvenienoe  and  inconveiuh 
ence  which  would  ariae  from  the  prcxiosed 
alteration,  we  are  satisfied  they  would  be 
the  first  to  admit,  that  their  personal  news 
ought  not  to  stand  in  the  way  of  an.  ar- 
rangement deemed  by  other  interests  as  an 
improvement. 


CONSTITUTION  OF  THE  ECCLESt 

ASTICAL  COURTS  AT  DOCTORS' 

COMMONS. 

The  sober  quietude  of  Doctors'  Com- 
mons was  last  week  disturbed  by  an  explo- 
sion the  noise  of  which  has  excited  attention 
beyond  the  limits  of  that  dull  region.  This 
accident  may  not  be  unproductive  of  benefit 
to  the  community,  if  it  induces  attention  to 
the  constitution  of  the  Ecclesiastical  Courts, 
a  subject  which — ^partly  perhaps  from  in- 
difference, and  partly  from  disgust — seems 
to  have  obtained  a  very  inadequate  share 
of  consideration  from  those  who  advocate 
sweeping  changes  in  other  institutions  con- 
nected with  the  administration  of  justice, 
in  which  the  necessity  for  reform  is  not 
quite  so  apparent. 

The  cause,  in  which  the  proceedings  we 
are  about  to  advert  to  occurred^  was  on^  of 
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those  peculiar  to  the  Ecdesiastical  Courts* 
A  suit  is  brought  by  a  gentleman  of  familj, 
station,  and  property,  against  a  wife  and 
mother — a  lady  of  birth,  education,  and 
fortune — ^for  what  is  called  ''  a  restitution  of 
conjugal  rights."  This  assertion  of  rights 
(m  the  part  of  the  husband  is  met  by  the 
wife  charging  him  with  cruelty,  adultery, 
and  far  worse  offenees ;  all  of  which  impu- 
tations are  solemnly  denied  by  the  husband, 
and  the  wife  in  her  turn  is  charged  with 
having  a  violent  and  ungovernable  temper, 
widi  the  habitual  use  of  indelicate  language, 
imd  with  being  a  party  to  the  most  infamous 
fabrications  for  the  purpose  of  ruining  her 
bosband.  Parents,  relatives,  friends,  and  ser- 
vants— "  hearts  so  lately  mingled" — are  all 
am^ed  at  one  side  or  the  other,  and  be- 
come witnesses  for  the  parties  respectively, 
to  support  or  contradict  those  dreadful  impu- 
tations ;  and  are  in  all  in  turn  themselves     

made  the  subject  of  the  most  disparagii^  \  likely  to  result  from  such  connexion  I  WiD 
and  odious  insinuations,  with  the  view  of  you  upon  your  solemn  oath  denv,  that  70a 
affecting  their  credibility  and  impugning  yourself  have  repeatedly  heard,  or  have  some- 
their  motives.     In  such  a  conflict,  as  may  ^Jmes  heard  (or  wUl  you  positively  swear  that 


*<  Sir  H.  J.  JFVtf  ^— I  should  wkh  to  refer  t» 
one  or  two  intenrogatoiies  which  hare  been 
put  to  Mrs.  Gcik  and  Blrs.  Nepean. 

"  Dr.  Addams, — They  were  all  drawn  permh 
ally  by  mysell,  without  any  communicatkm 
witti  the  proctor  in  the  cause. 

''Sir  U.  J.  Fkut.  As  to  aspersions  <mtof 
comrt,  I  think  the  court  has  no  reason  to  con^ 
plain ;  but  of  the  suggestions  in  court.  I  win 
read  Uie  suggestions  in  the  interrogatoiies  be- 
fore me,  and  I  think  at  least  the  public  shodd 
know  what  those  8ug|i;eationa  are. 

"Dr.  iidelafiw.— Certainly;  I  drew  them 
every  word. 

'*  Sir  H.  J.  Ftut  then  read  the  67th  interrogip 
tory :— •  Ask  each  witness,  has  not  Mr.  Nepwa 
some,  and  what  family  connexion,  both  with 
the  proctors  and  counsel  (or  one  of  them)  who 
are  conducting  this  suit  on  the  part  of  the  jro- 
dncent,  and  with  the  judge  in  whose  court  it  is 
depending ;  and  upon  your  solemn  oath  has 
not  the  producent  been  ouoved  or  buoyed  hii»* 
self  up  (of  course  most  fiwaciously)  with  the 
prospect  of  its  successful  issue  as  resulting  or 


be  supposed,  the  worst  feelings  and  passions 
of  the  human  heart  are  developed.  The 
amenities  of  life  are  trampled  upon,  its  cha- 
rities forgotten,  and  scurrility,  hatred,  and 
malice,  would  seem  to  dictate  all  that  is  said, 
and  to  suggest  everything  that  is  done. 

This  cause,  pregnant  with  so  much  that 
is  painful  and  revolting,  is  entitled  Geils  y, 
GeiUy  and  has  been  for  a  considerable  period 
pendhig  in  the  Arches  Court  of  Canterbury, 
of  which,  as  most  of  our  readers  are  aware, 
the  venerable  Sir  Herbert  Jenner  Fust  is 
judge,  and  in  which  court  Dr.  Jenner,  the 
son  of  the  judge,  and  Dr.  Jesse  Addams,  are 
distinguished  advocates.  Dr.  Jenner  is  the 
leading  advocate  for  the  husband  (Mr. 
Geils,)  and  Dr.  Addams  for  the  wife.  On 
Friday,  the  1 7th  inst.,  in  the  course  of  Dr. 
Addiums's  argument  on  behalf  of  Mrs. 
Geils,  the  episode  intervened  to  which  we 
are  about  to  call  attention,  and  the  narra- 
tive of  which  we  copy  from  the  report  that 
appeared  iu  the  Times  of  Saturday  last. 

The  JudgCi  in  reference  to  aspersions  said 
to  have  been  cast  upon  Mrs.  Geils  out  of 
court,  is  reported  to  have  said — 

*'  I  know  not  where  the  aspersions  come 
from,  but  I  know  that  aspersions  have  been 
cast  upon  the  court  itself.  I  have,  however, 
nothing  to  do  with  such  aspersions;  but  I 
think  there  have  been  aspersions  iu  court  as  to 
what  has  been  done  in  this  case.  I  think  Dr. 
Addams  said  he  had  drawn  the  pleas  and  in- 
terrogatories without  any  communication  with 
the  proctor  of  Mrs.  Geils  ? 

''Br.  ildiiaflM.^Certttnly. 


you  never  have  heard,)  wie  producent  refer, 
either  directly  or  indirectly,  to  the  conncnoi 
aforesaid  as  the  ground  or  one  of  the  groondi 
whereupon  he  relied  for  a  sentance  in  fas 
favour  in  the  result  of  this  suit  I  If  ^oa  adflsil 
having  heard  the  producent  ezpresa  himadf  (0 
the  effect  interrogate,  set  forth  the  particulan 
— ^howvou  have  heard  him  express  himself  to 
that  effect,  and  what  say  in  relation  thereto  ? 
Is  the  influence  of  a  strong  over  a  weak  mind 
not  instanced  in  that  of  his  said  brotiier-in-hv 
over  the  producent,  according  to  your  senie 
and  apprehension  I  If  the  ■uniatrant  has  ever 
likened  the  producent  and  his  said  brother-in- 
law  to  Faust  and  Mephistoplules  respectivaly, 
is  the  comparison  inapt  to  your  thinking  (sop- 
posinfj^  always  that  you  know  anything  of  t&e 
play,  original  or  translated,  in  which  Faust  and 
Mephistophiles  are  characters)?  Is  not  the 
said  Mr.  Nepean,  however  much  of  the  gentfe- 
man  he  can  be  when  he  chooses,  the  reverse  in 
his  ordinary  conduct  and  conversation?  Is  he 
not  in  the  habit  of  attending  boxing  matches 
and  intimate  with  several  of  the  notoriow 
boxers  of  the  day,  a  Jim  Bum«  for  instance, 
whose  place  he  frequents  when  in  London? 
Does  he  not  also  make  a  point,  when  he  can, 
of  seeing  public  executions  (hangings)  and 
such  exhibitions  ?  Is  he  not  an  adept  in  flw 
use  of  slang  language  of  every  description? 
Upon  your  oath,  used  he  not  to  teach  (mil  yon 
swear  that  you  have  never  heard  him  teach) 
the  ministrant's  ekiest  daughter  ('  the  kid,*  as 
he  used  to  call  her)  to  say  '  damn,  damn,'  aa 
soon  as  she  could  articulate?  Had  not  the 
ministrant  latterly,  for  such  or  other  reasons, 
a  strong  aversion,  and  which  she  took  no  pains 
to  conceal,  to  the  said  Mr.  Nepean,  that  at  fint 
knowing  him,  and  for  some  time  after  his  great 
admirer,  s^  howcirei^  aft  aU  tianea  cnndnftiar 
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hendf  towards  tiie  8ud  Mr.  Nepean  with  aH 
outward  civility?  Will  yon  swear  that  &e 
&cts,  all,  or  any,  or  either  of  the  facts  mterro- 
|Etey  were  any,  and  if  yea,  how  other  than  as 
fflteriDgate?  Ask  both  the  witnesses,  di<}  not 
Mr.  Jenner,  the  proctor,  attend  the  execution 
ef  tiie  requisitioo  for  the  examination  of  wit- 
lesses  on  the  ministrant^s  allegation,  to  wit,  at 
Glasgow,  in  the  months  of  March  and  April  in 
hat  year  ?  and  was  he  not  at  such  time  a  guest 
at  Dnmbnck,  and  for  how  long  ?  Who  else  of 
that  name,  and  for  how  long,  was  a  guest  at 
Dtmihack  at  or  about  that  time  ?  Was  he  also 
a  8on  of,  or  how  otherwise  connected  with  or 
rented  to  the  judge  in  whose  court  the  present 
■uit  then  was  and  (having  been  remitted  thereto 
from  the  Judicial  Committee  of  the  Privy 
Coimcil,  into  which  it  was  taken  on  an  appeal 
from  a  grievance)  still  is  pending,  as  you  know 
or  believe  ? 

**  The  answers  of  Mrs.  Nepean  to  the  67th 
and  68th  interrogatories  were  as  follows; — 
'  Mr.  Nepean's  uncle  is  married  to  a  sister  of 
die  proctor,  and  of  the  leading  counsel  con- 
Aictmg  the  suit  on  the  part  of  the  producent, 
Ae  daughter  also  of  the  judge  in  whose  court 
it  is  depending.  Upon  my  solemn  oath  the 
prodacent  has  not,  to  my  knowledge,  and  as  I 
am  sare,  been  buoyed,  or  buoyed  himself  up, 
with  the  prospect  of  its  successftd  issue  as 
Rsolting,  or  likely  to  result,  from  such  con- 
Bexion.  His  only  trust  is,  I  believe,  in  his  own 
iuiocence.  He,  I  am  sure,  would  be  weU 
aware  how  fallacious  such  an  expectancy  would 
be  of  a  successful  issue  resulting  from  the 
source  suggested  in  the  interrogatory.  1  will, 
nponmy  solemn  oath,  deny  that  I  myself  have 
lepeatedly  heard,  or  sometimes  heard,  (1  will 
pontively  swear  that  I  never  have  heard,)  the 
pn>ducent  refer  either  dh-ectly  or  indirectly  to 
tfaefamilv  connexion  interro^te  (if  such  it  can 
be  called)  as  the  ground,  or  one  of  the  grounds, 
whereupon  he  reUed  for  a  sentence  in  his  favour 
m  the  result  of  this  suit.  I  do  not  know  any 
person  who  has  less  influence  over  my  brother, 
the  producent,  than  Mr.  Nepean.  From  the 
tttreme  openness  of  Mr.  Nepean's  character 
be  is  a  most  unlikelv  person  to  acquire  influ- 
ence over  the  mind  of  the  producent,  or  any 
one  else.  My  knowledge  of  the  plav  in  which 
are  the  characters  of  Faust  and  Mepnistophiles 
is,  I  suppose  I  should  say,  derived  from  the 
translation.  Mr.  Nepean  read  it  to  me  from 
the  German,  translating  it  to  me  as  he  did  so. 
I  should  say  that  if  ever  there  were  two  persons 
bearing  less  resemblance  to  the  characters  of 
Faust  and  Mephistophiles  than  any  I  could 
mention,  it  would  be  Mr.  Nepean,  and  the 
producent.  If  the  ministrant  has  ever  likened 
diem  to  those  characters  she  must  have  read 
the  play  from  a  very  bad  translation,  or  did  not 
understand  the  original  language,  if  she  read  it 
in  that.  I  do  recollect,  now,  to  have  heard 
Mr.  Nepean  say  that  he  was  sure  she  did  not 
understand  wliat  she  read  in  German.  Mr. 
Nepean  is  no^  in  his  ordinary  conversation, 
tile  reverse  of  gentlenmnlike,  and  I  must  say 
that  if  the  persons  from  whom  these  questions 


emanate,  judging  from  tl»  n>irit  of  prejudie^ 
to  say  the  least  of  it,  in  which  they  tae  put,  are 
ready  to  allow  that  he  can  he  gentlemanlike^ 
the  exception  may  very  fairly  be  accounted  for 
in  tbeir  prejudice.  Never  since  his  marriai^ 
(for  six  years  past,  that  is)  has  he  attended  a 
boxing  match.  I  do  not  know  that  he  is  inti- 
mate with  several  notorious  boxers.  He  never 
taflu  to  me  about  it,  if  he  is.  He  is  food  of 
manl^  sports,  and  thinks  it  the  duty  of  an 
Englishman  to  keep  them  up.  He -likes  '  Jim 
Burn,'  I  beUeve,  but  it  is  not  the  fact  that  he 
frequents  his  place  in  London.  1  can  only 
answer  for  his  being  there  on  one  oceasioD 
since  our  marriage.  H«  dees  not  make  a  point 
when  he  can  of  seeing  public  executions  (hang«> 
ings)  and  such  exhibitions.  1  am  not  awars 
that  he  is  an  adept  in  the  use  of  slang  language. 
I  never  heard  him  do  so  except  to  the  extent 
that  is  common  with  gentlemen.  It  used  to 
be  a  laugh  with  us  all,  the  ministrant  no  less 
than  the  rest  of  us,  that  1^  first  words  her 
eldest  child  could  articulate  were  '  danny 
damn,'  or  something  resembfing  that  sound, 
but  I  will  swear  that  she  was  never  tavght  il 
by  Mr.  Nepean;  there  is  not  a  pretence  for 
saying  such  a  tbing.  He  never  did  and  never 
would  have  done  it,  I  am  sure.  He  generally 
called  the  child  the  '  kid.'  I  have  no  reason 
to  believe  that  the  ministrant  ever  resented  his 
ao  doing.  She  used  to  call  the  child  by  that 
name  as  much  as  any  one  else.  I  am  not 
aware  that  she  entertained  any  aiversion  to  Mr. 
Nepean.  She  concealed  it  if  she  did.  To  the 
last  she  conducted  hersdf  towards  him  as  if 
she  liked  him.  I  have  answered  the  questions 
on  oath  as  put  to  me.  I  swear  to  the  truth  of 
what  I  have  stated.  Mr.  Jenner  did  attend  the 
execution  of  the  requisition  for  the  examination 
of  witnesses  on  the  ministrant's  allegation  at 
Glasgow  last  year,  in  March  and  April,  I  be- 
lieve it  was.  He  came  over  and  stopped  at 
Dumbuckfrom  Saturday  to  Monday  evening 
on  one  occasion,  during  the  time  his  brother, 
Mr.  Arthur  Jenner,  was  a  guest  at  Dumbuck* 
At  that  time,  also,  he  stopped  two  or  three 
weeks.  He  is  also  a  son  of  the  judge  of  the 
court  in  which  this  suit  is  pending.  He  did 
not  come  to  Scotland  upon  our  invitation,  but 
as  he  was  here  we  invited  him  to  Dumbuck, 
and  as  he  wanted  to  see  the  country  he 
stopped.' 

"The  answers  of  Mrs.  Ccdonel  Geils  were 
as  follows : — '  Mr.  Nepean's  uncle  is  married 
to  a  sister  of  the  producent's  proctor  and  lead- 
ing counsel,  the  aaughter  of  the  judge  in  whose 
court  the  present  suit  is  depending.  Upon  my 
solemn  oath  the  producent  has  not  been  buoyed 
or  buoyed  himself  up  with  the  prospect  of  its 
successful  issue  as  resulting,  or  likely  to  resuk, 
from  such  a  connexion.  My  idea  would  rather 
be,  that  the  circumstance  of  there  being  such  a 
connexion  (if  for  a  moment  any  one  could  be 
so  absurd  as  to  suppose  that  it  would  effeet 
the  issue  one  way  or  the  other)  would  rather 
operate  to  his  disadvantage  than  otherwise,  l 
wHI,  upon  my  solemn  oath,  positively  swsar 
that  I  never  have  heard  the  producent  raCer, 
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either  direcUv  or  indiracdy,  to  the  connexion 
aforesaid  as  the  ground,  or  one  of  the  grounds, 
whereupon  he  relied  for  a  sentence  in  his  fa- 
Toor,  or  upon  any  grounds  but  the  justice  of  his 
OMse.    I  am  sure  that  he  would,  in  common 
with  any  other  rightly  thinking  person,  have 
felt  that  the  entertaining  such  an  idea  would 
have  been  an  insult  to  the  gentlemen  alluded 
to.    Tlie  influence  of  a  strong  over  a  weak 
mind  is  not,  I  consider,  instanced  in  that  of 
his  brother?in-Iaw,  Mr.  Nepean,  over  the  pro- 
dncent.    On  the  contrarv,  I  think,  and  so  will 
every  impartial  person,  that  the  produoent  has 
the  stronger  mind  of  the  two.    My  knowledge 
of  the  pla^r  in  which  the  characters  of  Faust 
and  Mephistophiles  occur  is  derived  from  a 
translation.    It  strikes  me  that  the  comparing 
the  producent  and  Mr  Nepean  with  those  re- 
spective characters  woula  be  inapt   in    the 
greatest  degree.     I  do  not  detect  the  slightest 
resemblances.    I  never  saw  Mr.  Nepean  other- 
wise than  gentlemanly,  both  in  his  conduct 
and  conversation.    I  bdieve  that  formerly  he 
did  use  to  be  in  the  habit  of  attending  boxing 
nutches,  but  that  was  prior  to  his  marriage 
only.    I  believe, — I  am  not  aware  that  the  fact 
is  as  suggested,  that  he  is  intimate  with  several 
of  the  notorious  boxers  of  the  day.    I  believe 
he  is  an    acquaintance    of  the    interrogate, 
'Jim    Bum.'     I   remember    that   he    went 
to  see  him  when  we  were  in  town.    I  must 
admit  his    acquaintance    with    'Jim  Bum,' 
but  not  the  intimacy.    I  never  knew  hdm  to  go 
to  see  pubUc  execntions  (hangings  as  interro- 
gate) or  such  exhibitions.    I  am  not  aware  that 
he  is  an  adept  in  slang  language,  though  what 
that  means  exactly  I  am  not  aware.    He  never 
used  it  before  me,  certainly.    I  will  swear  that 
I  never  have  heard  him  teach  the  ministrant's 
eldest  daughter  to  say  '  Damn,  damn.'    I  am 
sure  the  suggestion  Uiat  he  did  so  is  a  great 
falsehood.    I  never  heard  him  call  the  child 
'  the  kid,'  but  Kalo,  the  pet  name  we  all  gave 
her.    I  had  no  reason  at  any  time  to  believe 
that  the  ministrant  entertained  a  strong  aver- 
sion to  the  said  Mr.  Nepean.    It  appeared  to 
me  that  she  behaved  to  him  as  she  did  to  every 
one  else,  just  according  to  the  humour  she 
happened  to  be  in.    llie  last  time  she  was  here 
she  appeared  to  enjoy  his  society.    There  was 
never  anything  in  his  conduct  that  I  witnessed 
or  knew  of  to  induce  in  her  anything  like  aver- 
sion to  him  at  any  period.     It  seemed  to  me  that 
she  behaved  to  him  just  according  to  the  humour 
she  was  in.    I  will  swear  to  the  facts  to  be  as  I 
have  answered  respecting  them.    Mr.  Jenner, 
the  proctor,  did  attend  the  execution  of  the  re- 

anisition  for  the  examination  of  witnesses  on 
le  ministrant's  allegations  at  Glasgow,  in  the 
months  of  March  and  April  last  year.  He 
spent  one  Sundav  here.  He  came  late  on  the 
Saturday,  and  len  early  on  the  Monday :  this 
visit,  I  should  say,  was  to  Mr.  Nepean.  His 
younger  brother,  Mr.  Arthur  Jenner,  was  a 
guest  also  at  Dumbuck  at  that  same  time.  He 
came  with  his  brother,  and  stayed  a  few,  I 
don't  exactly  recollect  how  many  days,  after 
hit  brother  had  left.    He  remained  to  shoot 


ducks  with  Mr.  Nepean  on  the  river.  He  ilio 
is  a  son  of  the  judge  of  the  court  in  which  this 
suit  waa  and  is  depending." 

''  I  want  to  know  whether  any  observatiou 
are  to  be  founded  upon  these  suggestions,  or  if 
the  suggestions  are  disclaimed  by  counsel? 

"  Dr.  Addams.  In  the  first  place,  I  say  that 
those  interrogatories  were  drawn  by  myself, 
every  word.  I<had  not  only  reason  to  beliere, 
but  to  know,  that  Mr.  Geils  had  expectations 
of  success  in  this  cause  from  his  comiexioa 
with  the  judge;  I  knew  that  the  cause  wu 
conducted  in  Uie  office  of  Messrs.  JeDoer  and 
Dyke,  one  being  the  son  and  the  other  a  rela- 
tion of  the  judge ;  that  one  of  his  advocates, 
Dr.  Jenner,  was  another  son  of  the  judge :  that 
Mr.  Nepean  was  a  family  connexion  of  the 
judge,  and  that  two  other  sons  of  the  judge  had 
been  guests  of  Mr.  Geils  at  Dumbuck,  and  one 
of  them  a  visitor  there  for  several  weeks.  It  ii 
so  much  the  constitutional  doctrine  of  the  law 
in  this  countrv,  that  formerly  a  judge  of  assize 
could  not  hola  a  court  of  assize  in  his  natire 
county,  on  a  supposition  that  the  connexion 
might  bias  his  feelings,  though  he  was  not  a 
single  judge,  determining  questions  upon  writ* 
ten  evidence,  but  upon  evidence  taken  vied  eofe, 
and  with  the  interposition  of  a  jury.  In  the 
Courts  of  Queen's  Bench,  Common  Pless,  aud 
Exchequer*  when  a  case  cornea  before  the  couit 
in  whicn  one  of  the  iudses  has  been  counacl, 
he  declined  to  sit  On  the  anpeal,  in  the  case 
of  Mr.  Wood's  will,  before  tne  Judicial  Com- 
mittee of  the  Privy  Council,  Sir  F.  Pollock 
challenged  Dr.  Lushington,  as  a  member  of  the 
committee,  merely  because  he  had  been  counBc) 
in  an  early  stage  of  that  case,  and  the  exception 
was  allowed ;  and  I  happen  to  know  ^at  if  the 
exception  had  not  beenaUowed,  Sir  F.  PoUock, 
and  Sir  T.  Wilde,  the  other  counsel,  wonld 
have  thrown  their  briefs  upon  the  table  and 
refused  to  argue  the  case.  Such  is  the  consti- 
tutional jealousy  of  the  administration  of  the 
law  in  this  country,  and  I  contend  that  I  had  a 
right  to  put  in  evidence  the  connexion  of  Mr. 
Geils,  one  of  the  parties  in  the  cause,  with  the 
judge,  the  counsel,  and  the  proctor,  and  I  am 
ready  to  justify  what  I  have  done. 

lvcH,J,Pust,  I  only  wish  you  had  retained 
this  case  before  the  Judicial  Committee. 

"  Dr.  Addams,  I  endeavoured  to  do  so ;  and 
that  was  jiartly  my  object  in  appealing  from  this 
court  on  the  adnussion  of  Mr.  Geils'  allegation, 
in  order  that  the  cause  might  be  retained  by 
the  Judicial  Committee,  and  I  urged  it  to  the 
utmost ;  but  the  committee  made  a  precedent 
for  the  first  time ;  and,  although  both  parties 
prayed  that  the  cause  might  be  retaineo,  they 
refused. 

"  Sir  H.  J.  Fust.  What  I  complain  of  is,  that 
you  do  not  make  your  objection  openly,  and 
fairly,  and  candidly ;  that  you  put  in  a  paren- 
thesis, '  of  course,  most  fallaciously  :'  that  is 
the  suggestion  I  complain  of.  The  public 
should  know  the  situation  in  which  the  court 
is  placed.  In  the  Judicial  Committee,  or  the 
courts  of  law,  one  judge  may  withdraw ;  but 
could  I  refuse  to  accept  the  letters  of  requeit 


Rniew:  JldnidPt  T^mtHte  on  the  ConJIiet  of  the  Laws  of  England  and  Seoilaad.      ttt 


in  this  case,  or  deefine  to  tit  and  hear  the 

*'  Dr  Addams.  All  I  can  ray  is,  that  it  is  an 
Qiifortfiiiate  state  of  things,  even  if  it  occnrred 
only  once;  hot  it  is  of  perpetual  recurrence; 
I  see  a  phalanx  against  me  which  quite  op- 
presses me.    I  have  home  it  a  long  time." 

We  have  heen  so  anxious  to  give  the 
report  of  this  extraordinary  scene  with- 
out cnrtailment,  that  we  have  allowed  our- 
selves little  space  for  a  comment  upon  it 
It  is  impossible  to  peruse  it  without  feeling 
that  it  furnishes  abundant  materials  for 
comment  and  serious  reflection.  The  dis- 
tant family  connexion  which  appears  to  exist 
between  the  learned  judge  of  the  Arches 
Court  and  the  party  promotinf;  the  suit, 
strikes  us  to  be  a  matter  of  the  least  im- 
p<«tance.  The  circumstance,  that  persons 
so  closely  connected  with  the  learned  judge 
are  concerned  professionally  in  the  cause 
which  he  is  judicially  to  determine,  seems 
toiuTolve  far  more  serious  considerations. 
The  scope  of  the  examinations,  and  the 
place  and  manner  in  which  they  are  taken, 
as  exemplified  in  the  extract  we  have  given, 
abo  suggest  grave  doubts  as  to  the  justice 
and  expediency  of  continuing  such  a  svstem 
of  procedure.  Giving  Dr.  Addams  all  the 
credit  to  which  he  is  fairly  entitled  for  man- 
follj  bringing  these  delicate  but  important 
(^estions  before  the  public  and  the  profes- 
sbn,  and  taking  upon  himself  the  undivided 
responsilnlity  attached  to  such  a  proceeding, 
we  venture  to  doubt  whether  the  evil — 
i^graTated  as  it  may  be  by  adventitious  cir- 
cumstances— does  not  lie  deeper  than  he 
seems  to  comprehend,  or  may  possibly  be 
disposed  to  admit.  It  seems,  to  say  the 
least,  inconvenient  and  anomalous,  that 
upon  the  most  trying  occasions,  when  feel- 
ings and  charaoter  are  peculiarly  involved, 
parties  are  necessarily  forced  to  discard 
those  in  whose  professional  knowledge, 
ability,  and  integrity,  they  repose  in  the  con- 
fidence founded  upon  experience,  and  should 
be  driven  to  resort  to  professional  advisers, 
who,  however  capable  and  respectable  as 
iodividnals,  cannot,  from  the  limited  sphere 
to  which  their  practice  has  been  confined, 
be  so  well  known  or  so  much  appreciated 
by  the  public,  as  those  who  practise  in  other 
branches  of  the  legal  profession.  We  shall 
take  an  early  opportunity  of  returning  to 
the  subject. 


NOTICES  OF  NEW  BOOKS. 


^  Treatise  on  the  Conflict  of  Laws  of 
England  and  Scotland.  By  John  Ho- 
SACK,  of  the  Middle  Temple,  Barrister-at- 


Law.   Part  First.  W.Blackirood  ft  86ins. 
London  and  Edinburgh.    1847.   Pp.317. 

This  Treatise,  evidently  suggested  by  th^ 
larger  works  of  Mr.  Justice  Story  and  Mhr. 
Burge,  is  confined  to  the  laws  of  England 
and  Scotland,  but  is  undoubtedly  an  accept- 
able addition  to  legal  literature.  Our  busy 
lawyers  are  in  general  but  little  acquaintea 
with  the  state  of  the  law  in  the  northern 
part  of  the  Island.  Doubtless  th^  most  in- 
teresting, as  well  as  the  easiest,  method  of 
studying  the  code  of  another  country,  is  by 
placing  it  in  juxta-position  with  our  own. 
Mr.  Hosack,  the  jiresent  author,  has  un- 
dertaken the  task  of  presenting  a  view  of 
the  laws  of  Scotland,  so  far  as  they  stand 
in  conflict  with  those  of  England. 

This  part  of  the  Treatise  comprises : 

1.  General  rules  of  international  law. 

2.  Domicile  as  it  affects  civil  status  and 
succession. 

3.  Civil  status — Legitimacy. 

4.  Civil  status — Minority  and  guardian- 
ship, lunatics  and  aliens. 

5.  The  marriage  contract. 

6.  Etfect  of  marriage  on  the  property  of 
the  husband  and  wife. 

Ist.  Real  property. 

2nd,  Personal  property. 

3rd.  Effect  of  marriage  on  the  person  and 
personal  acts  of  the  parties. 

4th.  Marriage  settlements. 

5  th.  The  law  which  governs  the  rights  of 
married  persons  in  the  absence  of  an  ex- 
press contract. 

6th.  Separation  deeds. 

7.  Divorce. 

The  author's  introductory  chapter  is 
comprehensive  and  able.  After  touching 
on  the  early  history  of  the  laws  of  both 
parts  of  the  kingdom,  he  thus  proceeds : — 

"  It  does  not  appear  that  the  systematic  study 
of  the  Roman  law  was  directly  encouraged  by 
any  English  prince  except  by  Edward  the 
First ;  *  and  it  is  probable  that  it  gradually 
declined  after  the  death  of  that  able  legislator, 
and  was  finally  discontinued  about  the  begin- 
ning of  the  reign  of  Edward  the  Third.  *  The 
administration  of  justice  and  the  forms  of 
procedure  in  the  different  courts  had  by  that 
time  acquired  a  great  degree  of  certainty  and 
regularity ;  and  it  seems  to  be  now  generally 
admitted  that  the  cultivation  of  the  Roman  law 
for  the  space  of  two  centuries,  although  at- 
tended with  less  striking  results  than  in  other 
countries,  exercised  an  important  influence 
over  English  jurisprudence  during  that  nascent 

» Seklen,  Dissert,  ad  Fletam,  cap.  8,  §  a ; 
Equitable  JorisdictMn  of  the  Court  of  Chan* 
eery,  by  Georcre  Spence,  Esq.  vol.  i.  p.  131. 

^  Selden,  Dissert  ad  Fletam,  cap.  8,  §  5. 
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period  of  its  history.  That  influence  is  6till 
recognised  by' the  Ecclesiastical  and  Admiralty 
Courts,  and  it  has  also  been  continuously  felt 
in  the  Courts  of  Eauity  from  the  period  of 
their  first  formation  aown  to  the  present  time.' 

"  The  early  history  of  the  Roman  law  in  Scot- 
land is  apparently  involved  in  considerable 
obscurity;  but  it  is  probable  that  it  did  not 
become  an  object  of  general  study  there  until 
after  it  had  been  in  a  great  measure  abandoned 
in  England.  Its  results  in.  Scotland,  however, 
were  muck  more  important.  During  the  in- 
terval between  the  first  formation  of  the  Court 
of  Session  in  1425,  until  its  final  constitution 
in  its  present  form,  on  the  model  of  the  Par- 
liament of  Paris,  in  1532,  there  is  ample  evi- 
dence of  the  authority  obtained  by  the  civil  law. 
During  this  period  we  find  that  it  ^as  recog- 
nised by  various  ParUaments,  as  the  common 
law  of  the  kingdom,  ^  as  it  had  previously  been 
in  France  and  other  countries ;  and  to  its  in- 
fluence among  other  less  striking  results,  may 
be  attributed,  during  the  same  interval,  the 
discontinuance  of  inquests  or  trial  by  jury  «  in 
civil  causes,  which  have  been  only  recently  and 
partially  restored. ' 

"  The  changes  necessarily  arising  during  sua 
cessive  ages,  under  two  unconnected  jurisdic- 
tions must  be  added  to  the  causes  which  have 
led  to  various  differences  between  the  laws  of 
the  two  kingdoms.  Among  these  the  most 
remarkable  perhaps  is  the  ori^n  and  growth 
of  the  Courts  of  Equity  in  England,  which  are 
in  many  respects  peculiar  to  the  jurisprudence 
of  that  country;  for  while  other  States  seem 
gradually  to  have  adapted  tbeir  judicial  system 
to  the  exigencies  of  society,  the  strict  adherence 
of  the  courts  of  common  law  to  their  own 
maxims,  and  that  reverence  for  precedent 
which  has  generally  characterized  their  admi- 
nistration of  the  law,  rendered  the  establish- 
ment of  a  separate  eauitable  jurisdiction  indis- 
pensable in  Englana  before  the  termination  of 
the  fourteenth  century."? 

He  then  adverts  to  the  progress  of  Juris- 
prudence  on  the  Continent,  and  observes 
that 

*'  From  the  greater  infusion  of  Roman  law  into 
the  jurisprudence  of  Scotland,  there  is  found  in 
the  earlier  decisions  of  the  Court  of  Session  a 
much  more  frequent  reference  to  foreign  au 
thorities  than  at  a  corresponding  period  in 
England.  The  doctrines  of  international  law, 
however,  do  not  appear  to  have  made  much 
real  progress  in  the  former  country  before  the 
middle  of  the  last  century.    The  publication  of 


*^  Spence — Equitable  History  of  the  Court  of 
Chancery,  Part  2,  book  4,  chap.  8. 

<*  See  Sir  George  Makenzie'e  Institutes,  tit. 
1,  Observations  on  Acts  of  Parliament,  cap.  1. 

*  Hallam's  Const.  Hist.,  vol.  iii.  p.  414; 
Chalmers*  Caledonia,  book  4,  chap.  4. 

f  65  Geo.  III.  cap.  42. 

»  See  Spence— Equitable  History  of  the 
Court  of  Chancery. 


the  ingenious  treatise  of  Lord  Kaimes^  about 
that  time,  shows  indeed  that  the  subject  bad 
attracted  attention ;  but  the  principles  which 
were  then  allowed  to  r^ulate  the  most  impor- 
tant questions  of  mixed  rights,  were  then  bat 
iU-denced— a  circumstance  proved  by  the  re- 
markable fluctuation  which  the  law  of  interna- 
tional succession  underwent  after  that  period, 
and  to  which  it  will  be  necessary  to  refer  in 
another  part  of  this  Treatise,  ror  practical 
purposes,  indeed,  this  branch  of  law  may  be 
said  to  be  of  simultaneous  growth  in  the  two 
countries — for  the  jurisprudence  of  Scotland 
appears  to  be  in  many  respects  indebted  to  the 
same  eminent  jurists  who  first  established  its 
principles  in  the  sister  kingdom. 

''  But  although  the  labours  of  the  learned, 
powerfully  aided  as  they  have  been  by  judicial 
skill,  have  cleared  away  many  difficidties  and 
fixed  numerous  rules  for  the  adjustment  of 
conflicting  laws,  various  questions,  involvinjf 
interests  of  deep  importance  to  society,  rtill 
remain  in  a  state  of  perplexing  uncertain^. 
There  is,  however,  one  remarkable  feature  id 
the  present  age,  by  means  of  which  it  is  pos- 
sible that  these  evils  may  be  eventually  dimi- 
nished, if  not  altogether  removed.  The  unpre- 
cedented facility  for  intercourse  between  na- 
tions will,  in  aU  probability,  render  questions 
of  foreign  and  conflicting  laws  of  much  more 
frequent  occurrence.  The  necessity  of  deter- 
mining these  upon  equitable  principles  mint 
lead  to  a  more  extensive  acquaintance  as  well 
with  the  writings  of  the  best  authorities,  as 
with  the  practice  of  foreign  States,  and  an  ap- 
proximation may  at  length  be  made  to  that 
universal  system  of  international  comity,  which 
it  is  the  ultimate  object  of  this  branch  of  juris- 
prudence to  establish." 

As  a  topic  of  some  general  interest  in 
both  countries,  and  bearing  on  profession*! 
practice,  we  may  extract  the  section  in  the 
chapter  on  the  Law  of  Marriage,  regarding 
Separation  Deeds, 

**  Although  the  English  law  looks  with  great 
disfavour  on  any  agreement  which  has  for  its 
object  the  relief  of  the  parties  from  the  duties 
incident  to  the  conjugal  relationship,  yet,  when 
the  husband  and  wife  have  come  to  a  resohitio& 
to  live  apart,  the  courts,  both  of  law  and  equity^ 
have,  in  many  instances,  recognised  the  validity 
of  agreements  made  for  this  purpose.*  This  is 
usually  done  by  the  husband  covenanting  with 
trustees  appointed  on  behalf  of  the  wife,  that  he 
will  provide  certain  funds  for  separate  maintc* 
nance,  the  trustees  covenanting  in  return  to  in- 
demnify the  husband  against  the  debts  of  the 
wife,  and  that  she  shall  release  all  claims  of 
jointure  and  dower.  The  deed  also  in  general 
contains  a  clause  in  which  each  party  covenants 


**  Principles  of  Equity. 

*  Westmeath  v.  Westmeath,  Jac.  Rep.  126, 
1  Dow.  &  Clark,  519 ;  Jee  v.  Thurhw,  2  Bam. 
&  Cress.  547 ;  Wilson  v.  Mushett,  3  Bam.  & 
Adol.  752  ;  Jones  v.  h^aite,  I  Bing.  N.  C.  656. 
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not  to  molest  or  interfere  with  the  other,  and 
not  to  sue  for  restitution  of  conjugal  rights. 
Under  such  an  agreement  the  wife  is  entitled 
to  recdve  her  separate  allowance  so  long  as  the 
separation  continues,  and  while  she  observes 
the  covenant  agreed  upon;  nor  will  she  forfeit 
that  daim  by  the  commission  of  adultery  J 

''Although,  however,  the  law  allows  pro- 
vision to  be  made  for  a  separation  already  de- 
cided upon,  and  which  is  immediately  to  take 
place,  it  will  not  recognise  any  agreement,  the 
effect  of  which  is  to  pro^de  for  the  contingency 
of  a  future  separation;  because  such  an  agree- 
ment would  have  a  manifest  tendency  to  bring 
about  that  event  contrary  to  the  policy  of  the 
law>  It  is  also  to  be  observed  that  a  married 
woman,  though  thus  separated  from  her  hus- 
band, is  not  thereby  divested  in  other  respects 
of  the  disabilities  incident  to  the  statw  of 
coverture.* 

"The  policy  of  the  law  of  Scotland  is  emially 
adverse  to  the  yolontary  separation  of  husoand 
and  wife ;  and  contracts  entered  into  for  this 
porpoae  were  formerlv  deemed  void  ab  initio, 
as  tending  entirely  to  aefeat  the  objects  of  mar- 
riage."  But  by  later  decisions  they  have  been 
held  effectual,  as  beinff  granted  by  the  husband 
in  conseqiience  of  his  natural  obligation  to 
maintain  the  vnfe.  But  they  are  revocable, 
and  accounted  actually  revoked,  as  soon  as  he 
shall  offer  to  receive  lier  again  into  his  family." 
And  if  no  separate  allowance  has  been  agreed 
upon  to  be  paid  to  the  wife,  the  court  wiU  not 
anpplytbe  deficiency*  It  has  been  held,  ac- 
coroingly,  that  a  wii^  cannot  maintain  an  ac- 
tion for  diment  against  her  husband**  during 
their  voluntary  separation,  because  the  hus- 
band might  put  an  end  to  it  immediately  by 
obliging  his  wife  to  live  with  him.  In  another 
case,  it  was  laid  down  that  the  legal  rule  as  to 
the  power  of  revocation,  in  either  party,  rested 
on  the  ground  that  separation  was  contrary  to 
the  duties  of  the  married  state,  the  object  of 
which  was  the  aulherence  of  the  parties  to  each 
other;  that,  for  the  attainment  of  this  object, 
the  law  allowed  either  party  to  revoke  expressly, 
and  even  held  the  contract  of  se])aration  voided, 
hso  facto,  if  they  actually  came  together  again. 
Bat  it  was  observed  by  the  court,  in  deciding 
that  case,  that  the  rule  would  not  apply  where 
the  parties  would  not,  or  could  not,  live  to- 
R^her;  that  supposing,  for  example,  one  party 
Kvoked,  but  yet  refused  adherence,  such  a  re- 
vocation seemed  to  receive  no  support  from  the 
law.  Upon  these  principles,  it  was  held  that  a 
▼olontary  contract  of  separation  was  not  revoc- 
able by  the  wife  after  the  death  of  her  husband ; 
^d  that  as  little  so  was  an  exclusion  therein 
cont^ned  of  the  wife's  legal  provisions  in  the 

*  Jee  v.  Thurlow,  2  Bam.  &  Cress.  547 ; 
Baywmy,  Batley,  8  Bing.  256. 

*  Durant  v.  TUley^  7  Price,  577 ;  Hindley  v. 
JtforquM  0/  Weetmtath,  6  B.  &  C.  200. 

'  MankaU  v.  Button,  8  T.  R.  645. 

■  Feb.  11,  1634,  Drummond  Diet.  6152. 

Livingston,  Diet.  6153. 
'  BeU,  22nd  Feb.  1812,  Fac.  CoU.  \ 


\  event  of  the  dissolution  of  the  marriage,  though 
these  were  more  valuable  than  the  provisions 
of  tiie  contract."^ 

The  volume  concludes  with  some  ^nertd 
remarks  on  the  state  of  the  Law  with  re- 
gard to  Divorce,  which  we  think  are  deserv- 
ing of  attention. 

"  From  a  review  of  the  foregoing  cases  it  will 
be  seen,  that  provided  the  parties  are  within 
the  jurisdiction,  the  courts  in  Scotland  will  en- 
tertain actions  of  divorce,  and  pronounce  de- 
crees h  vinculo  matrimonii,  without  reference  to 
the  permanent  domicile  of  the  parties,  or  to  the 
law  of  the  country  where  the  marriage  may 
have  been  contracted.  It  would  seem,  how- 
ever, to  be  difficult  to  define  the  precise  circum- 
stances which  are  held  to  be  sufficient  to  give 
the  courts  jurisdiction.  Dr.  Story  considered 
that  the  presence  of  one  of  the  parties  within 
the  kingoom,  and  proof  of  the  fact  of  adultery 
at  home  or  abroad,  were  sufficient  for  this  pur- 
pose ;4  but  whatever  opinion  may  have  oeen 
entertained  upon  this  point  formerly,  it  is  clear^ 
from  the  decision  in  Hinger  v.  ChurckiU,'  that 
this  definition  will  not  hold  good  in  all  cases. 
Where  the  complaining  party  is  a  native  of 
Scotland,  the  circumstances  alluded  to  may,  in 
certain  cases,  be  held  sufficient ;  for  it  niay  be 
inferred  from  several  of  the  preceding  decisions, 
that  fewer  circumstanoas  will  be  requisite  to 
give  the  courts  jurisdiction  when  the  parties 
are  natives  of  ScoUand,  than  when  they  belong 
to  another  country. 

"  When  the  parties  are  inhabitants  of  a  fo- 
reign country,  the  locus  deUcti  would  seem  to 
be  a  matter  of  material  importance.  The  line 
of  reasoning  adopted  by  Lord  Meadowbank, 
when  the  question  of  jurisdiction  first  became 
the  subject  of  prominent  discussion,  proceeded 
entirely  on  the  ground  that  parties  temporarily 
resident  in  Scotiand  were  amenable  to  the  law 
of  that  country,  and  that  the  violation  of  the 
marriage  vow  there  must  be  attended  with  the 
same  consequences  whether  the  parties  were 
foreigners  or  natives,  as  both  were  equally  sub- 
ject to  the  law.  This  opinion,  as  we  have  seen, 
was  confirmed  by  a  large  majority  of  the  Court 
of  Session  in  1816,  and  it  has  been  since  recog- 
nised in  the  more  recent  cases  of  Oldaker  v, 
Goldney*  and  Jenner  v.  Crofts}  It  will  be  found, 
indeed,  that  in  all  the  cases  cited  in  the  pre- 
ceding pages  where  the  parties  were  English 
and  where  a  divorce  was  obtained,  Scotland 
was  alleged  to  have  been  the  locus  delicti, 

"  The  main  objection  to  the  jurisdiction  of 
the  Scottish  Courts  founded  on  a  temporary 
domicile,  is  that  it  may  enable  the  inhabitants 
of  other  countries  to  evade  the  laws  of  their 
real  domicile,  thereby  occasioning  a  perplexing 
confusion  of  rights  and  duties,  and  seriously 
affecting  the  interests  of  third  parties;  and  this 
objection  is  not  removed  by  tne  circumstance 


P  Palmer,  25th  Jan.  1810,  Fac.  Coll. ;  Ersk. 
Inst.  B.  1,  tit.  6,  n.  30,  31,  note ;  Stair,  B.  I, 
tit.  4,  n.  22.  note.       ^  Conflict  of  Laws,  p.  171* 

'  2  D.  B.  &  M.  2nd  Ser.  307- 

•  12  S.  &  D.  468.  «  2  D.  B.  &  M.  342. 
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of  Scotland  liappening  to  be  the  locus  delicti, 
for  that  ma^  be  brought  about  b^  a  species  of 
tacit  collusion  between  the  parties,  either  of 
whom  might  be  induced  to  commit  a  breach  of 
the  marriage  vow  there  for  the  sole  purpose  of 
obtaininf^  a  divorce. 

"The  decisions  in  England,  so  far  as  they 
have  hitherto  gone,  may  be  held  to  adopt  the 
lex  loci  contractus  as  the  rule  to  be  followed  in 
<;|ueitiona  relating  to  the  dissolubility  of  mar- 
riage; the  opinion  of  the  judges  in  LoUey's 
case,  the  remarks  of  Lord  Redesdale,  already 
referred  to  in  Tovey  v.  Lindsay,  and  the  more 
recent  deciaion  of  McCarthy  v.  De  Caix,''  all 
seem  to  warrant  this  conclusion. 

"  But  it  is  only  the  lex  loci  contracts  of  Eng- 
land, not  that  of  other  countries,  which  these 
authorities  may  be  said  to  have  hitherto  recog- 
nised ;  and  this  circumstance  may  lead  us  to 
iaqiure  how  far  the  rule  is  capable  of  more  ex- 
tensive appUcation.  '  It  could  not  be  just,' 
observed  Lord  Redesdale  in  the  case  already 
seferred  to,  '  that  one  party  should  be  able  at 
Ms  option  to  dissolve  a  contract  by  a  law  differ- 
ent from  that  under  which  it  was  formed,  and 
by  which  the  other  party  understood  it  to  be 
governed/ 

"  Assuming,  for  the  present,  that  this  prin- 
ciple should  be  generally  observed,  it  follows 
that  the  courts  in  England,  while  adhering  to 
their  own  lex  loci  contractus,  ought  equally  to 
xecognise  that  of  other  countries.  But  such  a 
doctrine  would,  it  is  feared,  be  found  to  be  al- 
together incapable  of  practical  application.  An 
Eofflishman,  for  example,  who  had  been  mar- 
riea  in  Scotland,  might,  in  accordance  with 
this  rule,  apply  to  an  English  court  for  a  di' 
Torce  d  pinculo,  on  the  ground  either  of  adul- 
tery or  of  wllfiU  desertion,  secundum  legem  loci 
contractus;  or,  if  he  had  been  married  in 
Prussia,  he  might  claim  to  be  released  from 
the  conjugal  obligation  on  account  of  any  of 
the  numerous  causes  for  which  the  Prussian 
code  admits  of  divorce.  Again,  if  he  had  mar- 
ried in  Turkey,  such  marriage  would  be  no  bar 
to  his  taking  a  second  wife  in  England,  be- 
cause the  lex  contractus  ai  the  first  marriage 
fulmits  of  polygamy ;  while,  on  the  other  hand, 
if  he  marriea  in  a  Roman  Catholic  state,  not 
even  an  Act  of  the  British  Legislature  could 
dissolve  a  union  which  was,  by  the  law  of  the 
place,  in  its  nature  absolutely  indissoluble." 

The  next  volume,  or  second  part  of  the 
Treatbe,  will  comprise  the  Law  of  Real  and 
personal  Succession,  Contracts,  and  Bank- 
ruptcy. 


1.  That  the  chairman  of  the  committee  of 
Ways  and  Means  do  examine  all  private  bilk, 
whether  opposed  or  unopposed,  and  do  call  the 
attention  of  the  house  to  all  points  relating 
thereto  which  may  appear  to  him  to  require  it, 

2.  That  there  be  furnished  to  the  cnainnan 
of  Ways  and  Means,  by  the  agents,  ccples  of 
all  private  bills,  copies  of  all  amendments  in- 
tended to  be  introduced  in  committee  ;~and 
likewise  copies  of  all  bills  as  amended  in  com- 
mittee ;->and  likewise  copies  of  all  amendments 
made  in  the  House  of  Lords,  and  all  amend- 
ments to  the  Lords*  amendments  intended  to 
be  proposed  in  the  House  of  Commons. 

3.  That  the  "  Examiner  of  Recognizance* " 
with  such  assistance  as  may  be  found  requisite, 
do  aid  the  chairman  of  Ways  and  Means  m  the 
discharge  of  the  above-mentioned  duties. 

\^th  December,  1847. 

Sllie  House  adopted  this  Report,  except  tkt 
ieu  of  the  "  Examiner  of  Recognizances," 
the  "Counsel  to  Mr,  Speaker*'  was  substi- 
tuted.] 

20th  Dec.  1847. 


PIRST  REPORT  ON  PRIVATE  BILLS. 

Tbv  Select  Committee  appmnted  to  consider 
whether  any  and  what  Improvement  can  be 
adopted  in  the  Mode  of  conducting  Private 
Bamoess,  and  who  were  empowered  to  Re- 

.  port  their  Opinion  from  time  to  time  to  the 
House ; — have  considered  the  Matter  to  them 
referred,  and  have  agreed  to  Report  the 
following  Resolutions : 

*  2  Ross.  &  M.  614. 


BARRISTERS  CALLED. 
Michaelmas  Term,  1847. 

Lincoln's  ink. 

1 9th  November. 
Henry  Hill  StretteU,  Esq.,  M.  A. 
John  Stuart,  iun.,  Esq. 
Richard  Garth,  jun.,  Esq.,  M.A. 
Horace  Mann,  Esq. 
James  Bowyer,  Esq. 
John  Fearenside,  jun.,  Esq. 
Charles  Frederick  Walker,  Eeq.,  M.  A. 

23rd  November. 
Andrew  Alexander  Knox,  Esq.,  M.A. 
William  Henry  Townsend,  Esq ,  M.  A. 
WUliam  Henry  FitzHugh,  Esq.,  M.  A. 
George  Augustus  Alston,  Esq.,  M.A. 
William  Wynne  FfoulkeP,  Esq.,  M.  A. 
Nassau  John,  sen.,  Esq.  M.  A« 

INNER  TBMPLE. 

John  Alldin  Moore,  Esq.,  M.  A. 
Stafford  Henry  Northcote,  Esq..  M.  A. 
Isaac  John  Innes  Pocock,  Esq.,  B.  A. 
Thomas  Greenwell,  Esq.,  B.  A. 
William  'Hdd  Pratt,  Esq. 
Joshua  Bird  Allen,  Esq.,  B.  A. 
Augustus  Colin  Mackenzie,  Esq.^  M.  A., 
William  George  Coventry,  Esq. 
Charles  Joseph  Wade,  Esq. 
Henry  Thomas  Coles,  Esq. 
Heniy  Thomas  Riley,  Esq. 
Edwutl  Francis  Percival,  Esq. 

MIDDLE  TEMPLE. 

5th  November. 
Charles  Edward  Gee  Barnard,  Esq. 
Henr)'  Membury  Waldey,  Esq. 
John  Alcock,  Esq. 
James  Campbell,  Esq. 
John  Bell,  Esq. 


B^rrUien  CalUd.-^Lefai  0MlM9y.-<-P»^«tnQfia/  IA$t$. 


Samuel  Carter,  Esq. 
Shirley  Forater  Woolmery  Esq. 
William  Thomas  Bridges,  £sq.»  B.  A .,  Corpus 
Cbristi  Coll.,  Oxford. 

19th  November. 

Henry  Wiglesworth,  Esq.,  Trinity  Coll., 
Carabridge. 

Thomas  Archibald  Roberts,  Esq. 

John  Abel,  Esq. 

Charles  Bayley  Cox,  Esq.,  St,  Peter's  Coll., 
Cambridge. 

George  Henry  Lewis,  Esq. 

Thomas  Hanworth  lUckham,  Esq. 

Philip  Kingtiford,  Esq.,  B.  A.,  St.  John  Coll., 
Cambridge. 

James  Jiroun,  Esq. 

Henry  William  Nicholson,  Esq. 

Richard  George  Dax,  Esq. 

Daniel  Thonoas  Erans,  Esq. 

ORAY^a   INN. 

24th  November. 
John  Stimpson  CoUett,  Esq. 
Walter  Charles  Urquhart,  Esq. 
William  $toate,  JEiq. 
Thomas  Sands  Chapman,  Esq. 


LEGAL  OBITUARY. 

1847,  N(m,  10. — ^Benjamin  Hall,  of  2,  Veru- 
1am  Buildings,  Grav's  Inn,  Solicitor,  aged  66. 
Of  the  firm  of  Hall,  Mourilyan,  and  Rowsell. 
Admitted  on  the  Roll,  Hilary  Term,  1802. 

Aoo.  14.  —Thomas  Maberly*  of  Colchester, 
Solicitor,  aged  88.  Admitted  on  the  Roll, 
Michaelmaa  Term,  1783. 

Nov,  14. — Robert  Pauncefote,  of  Lincoln's 
Inn,  Barrister-at-Law,  aged  28.  Called  to  the 
Bar,  2Ut  Nov.  1843. 

Nov.  l5.--Thoma8  B.  Brooks,  of  the  Inner 
Temple,  Special  Pleader,  aged  27. 

Nov.  18.— Peter  Ogier,  of  Lincoln's  Inn, 
Barrifiter-at-LAW,  aged  79.  Called  to  the  Bar, 
9th  May,  1822. 

Dtc.  1. —Ralph  Colley  Smith,  of  Lincoln's 
Inn,  Solicitor.  Admitted  on  the  RoU;  15th 
Feb.,  1794. 

Dee,  l.-'Rftthbone  Bartlett  Roberts,  of  Lin 
cob's  Inn,  Barrister-at-Law.  Called  to  the 
Bar  by  the  Hon.  Society  of  the  Middle  Temple, 
28th  Jan.  1842. 

Dee.  3.— Samuel  Duckworth,  Esq.,  one  of 
^  Masters  in  Chancery.  Called  to  the  Bar 
by  the  Hon.  Society  of  Lincoln's  Inn,  3rd  July, 
1813. 

Dec,  3.— Richard  Ford,  formerly  of  Shrews- 
^,  late  of  Great  Ormond  Street,  Solicitor, 
39.    Admitted  on  the  RoU,  Trinity  Term, 
1830.  ' 

Dec.  7.— John  Gray,  Town  Clerk  of  Louth, 
Spbcitor.  Admitted  on  the  Roll,  Michaelmas 
Term,  1828. 

Dee.  10.— The  Hon.  C.  Burton,  at  Dublin, 
Senior  Judge  of  the  Court  of  Queen's  Bench, 
Ireland. 

Dee.  17.— Ralph  Dunn,  of  32,  Threadneedle 
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Street,  Solicitor  to  South  Sea  Company,  (firm 
Dunn,  Wordsworth  and  Dunn,)  aged  86.  Ad- 
mitted on  the  Roll,  Easter  Term,  1796. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Nov.  23,  18475  to  Dec.  17,  1847,  both  m- 
clu8we,  with  dates  when  gazetted. 

Clayton,  James  Henij,  and  John  Henry 
Square,  3,  Hare  Court,  Inner  Temple,  Attor- 
neys and  Solicitors.    Dec.  10. 

Clowes,  John  EUis,  Henry  Brayley  Wedlake, 
and  Ellis  Clowes,  10,  King's  Bench  Walk, 
Temple,  Attorneys  and  Solicitors.    Dee.  17. 

Cole,  Thomas  Frederick,  and  Charies  Stokes, 
Ryde,  Ventnor,  and  Cowes,  Isle  of  Wight,  At- 
torneys and  Solicitors.    Dec.  17. 

Edwards,  Charles,  and  Theodore  Bryett, 
Totnes.    Attorneys  and  Solicitors.    Dec.  14. 

Gilbert,  Thomas  Webb;  Edward  Browse 
Hooke,  Thomas  Henry  Street,  and  Geoige 
Gutteres,  1,  Brabant  Court,  Philpot  Lane,  At- 
torneys and  Solicitors,  so  far  as  regards  the  said 
Thomas  Webb  Gilbert.    Dec.  7. 

Giles,  George,  and  Netlam  John  Giles,  38, 
Lincoln's-Inn-Fields,  Attorneys  and  Solicitocs. 
Dec.  7. 

Millard,  Joseph  Thomas,  and  Edward  Mar- 
ffetts,  19,  Tokenhouse  Yard,  Attorneys  and  So- 
Ecitors.    Dec.  10. 

Nance,  William,  and  WiUiam  John  Hell^, 
Portemouth  and  Portsea,  Attorneys  and  Souci* 
tors,    Dec.  3. 

Partridge,  Julius,  and  William  Moeeley 
Tayler,  Birmingham,  Attorneys  and  S<Acitors. 
Dec.  7. 

Stocks,  Michael,  and  Francis  Edwin  Macau- 
lay,  Halifax,  Attorneys  and  SoMcitors.  Nov. 
26. 

Woodgate,  William  and  Frederick  West,  40, 
Gresham  Street,  City,  Attorneys  and  Solieitors. 
Dec.  7. 


MASTERS    EXTRAORDINARY    IN 
CHANCERY. 

From  Nov.  23, 1847,  to  Dec.  17,  1847,  both  m- 
chuive,  with  dates  when  gazetted. 

Doe,  George,  Great  Torrington.    Dec.  3* 

Gell,  Inigo,  Lewes.    Nov.  23. 

Hardwicke,  Eugene,  Kidderminster.  Nor. 
26. 

Leighton,  James,  Montrose.    Nov.  30. 

Marlow,  Thomas,  Walsall.    Dec.  10. 

Templer,  Henry  Augustus,  Bridport.  Dec. 
14. 

Wasbrough,  William  Dowell,  Wantage.  Dec 

17. 
Whiteman,  Alfred,  Eastbourne.    Dec.  17. 

PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries  Act, 

Capam,  Richard,  of  Holbeach,  for  the  parte 
of  Holland,  in  the  County  of  Lincoln*   Dec.  7. 
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Jones,  Morris  Charles^  of  Liverpool,  for 
Goanty  of  Chester.    Nov.  23. 

Mason,  Henry  Baxter  Branwhite,  of  Were- 
ham,  near  Stoke  Ferry,  for  County  of  Norfolk. 
Dec.  3. 

Warden,  Thomas,  of  Bardon,  near  Taunton, 
for  County  of  Somerset.    Dec  3. 


LAW  APPOLVTMENTS. 
The  Queen  has  been  pleased,  by  letters  pa- 
tent under  the  Great  Seal  of  the  United  King- 
dom, to  nominate,   constitute,    and   appoint 


Charles  BuUer,  Esq.,  to  be  «  Poor  Lair  Com- 
missioner in  England.    Dec.  17* 

It  is  understood  that  Mr.  Buller  vill  bethe 
President  of  the  Board  of  Commissioners ;  Mr. 
Nicholls  and  Lord  Ebringion  the  Secretaries; 
and  Mr.  Lumley,  Assistant  Secretary. 

The  late  Assistant  Commissioners  have  beea 
nominated  "  Inspectors  "  for  the  same  distncti 
to  which  they  were  previously  appointed. 

WiUiam  G.  Hayter,  Esq.,  aC.and  M.P., 
is,  we  understand,  to  succeed  Mr.  Bulkr  as 
Judge  Advocate. 


RECENT  DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPOKTKD   BY   BABBI8TER8   OF  THE   SEVERAL  COURTS. 


3SUiW  Court* 

AUonney-Geueral  v.  Mayor  and  Corporation  of 
Huntingdon.    Nov.  18,  1847. 

CHARITY.  —  PETITION.  —  ATTORNEY- 
GENERAL. 

The  court  refused  to  make  an  order  on  a  pe- 
tition relating  to  a  charity,  because  the  pe- 
tition was  presented  by  the  relator  in  his 
own  name,    instead  of  by   the  Attorney- 
General  on  his  informaiion. 
This  was  a  petition  for  a  reference  to  extend 
the  scheme  of  the  charity  presented  by  the  re- 
ktor. 

Mr.  Taylor  for  the  petitioner. 
Mr.   fVray    consented    for    the    Attorney- 
General. 

But  Lord  Langdale  refused  to  make  the 
order  on  the  petition  as  it  stood,  on  the  ^ound 
that  the  petition  ought  to  be  by  the  Attorney- 
General  on  the  information  of  the  relator,  not 
in  his  own  name. 

VtctsC^ancelloT  of  <E^nglanl^. 
Davis  V.  Combermere.    Dec.  2,  1847. 

title   deeds. — TENANT   FOR    LIFE. — IN- 
DEMNITY. 

Where  an  equitable  tenant  for  life  of  real 

estates  applied  for  the  delivery  to  him  of 

the  title-aeeds  for  certain  purposes :  Held, 

that,  under  the  circumstances,  they  ought 

not  to  be  parted  with,  unless  an  indemnity 

was  given. 

This  was  a  motion  on  behalf  of  an  equitable 

tenant  for  life  of  certain  real  property,  situated 

at  RuthcuUen,  in  Ireland,  for  the  aelivery  to  him 

of  the  title-deeds.    The  legal  estate  was  vested 

in  trustees  residing  in  Ireland,  and  the  deeds 

were  required  in  order  to  show  the  title  of  the 

applicant,  and  to  enforce  his  right  to  the  rents 

which  the  tenant  had  refused  to  pay.    The 

deeds  were  in  the  custody  of  other  parties  in 

this  country. 

Mr.  Stuart  appeared  on  the  motion. 

Mr.  Bethell  opposed  it,  conteoding,  that  in 

the  present  disturbed  state  of  Ireland  great 

caution  ought  to  be  exercised  in  providing  for 

the  safe  custody  of  ^e  deeds,  ana  that  at  any; 


rate  they  ought  not  to  be  delivered  up  without 
a  proper  indemnity  being  given  by  the  tenant 
for  life. 

The  Vice-ChanctHlor  said,  that  as  life  and 
property  seemed  to  be  in  such  a  precarious  state 
at  present  in  Ireland,  it  would  be  very  desirabk 
to  have  an  indemnity,  and  it  should  therefore 
be  referred  to  the  Master  to  inquire  and  state 
to  the  court  what  deeds  ought  to  be  delivered 
up,  and  what  indemnity  under  the  circom- 
Btances  ought  to  be  given. 

f^ia'^xticelUir  Unti^t  iSnttt. 
Seale  v.  BuOer.    Dec.  3,  1847. 

PRACTICB. — ^WILL  OF  REAL  ESTATE. 

Semble,  that  where  a  will  of  real  estate  is  to 
be  established,  it  should  not  be  produced  os 
a  later  day  than  the  date  of  the  decree  intkt 
cause, 

Forster,  after  the  decree  had  been  made  in 
this  cause,  applied  that  the  will,  which  wu  of 
real  estate,  and  was  to  be  established  against 
the  heir-at-law,  might  be  produced,  and  that 
the  decree  might  be  dated  on  the  day  on  which 
it  was  pronounced,  instead  of  the  day  on  which 
the  will  was  produced,  as  the  court  had  sug- 
gested. 

The  Face-C^aticeUor  said,  that  the  decree 
might  be  made  as  the  parties  wished,  but  he 
thought  such  a  decree  would  be  wrong.  A  will 
of  real  estate  was  established  against  die  bei^ 
at-law  from  the  day  of  its  production,  and 
therefore  the  decree  ought  to  be  dated  on  the 
day  the  will  was  established.  As  however 
some  experienced  officers  of  the  court  were  of 
a  different  opinion,  the  parties  might  have  the 
decree  dated  as  they  desired. 

Gathercole  v.  WUkmson.    Nov.  25,  and  Dae.  I, 
1847. 

PRACTICE.--8BRVICE   OF   SUBPOENA* 

Where  a  copy  qfsubpcena  was  inclosed  »  < 
letter  to  the  defendant,  the  receipt  ofwkkh 
was  acknowledged  by  him,  U  was  not  eou^ 
sidered  a  suficient  service  of  ike  subpaM 


to  enable  the  plaintiff  to  enter  an 
9$mder  the  29M  Order  fifUt^t  IMS 
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This  wu  a  motion  on  behalf  of  the  plaintiff 
for  leave  to  enter  an  appearance  for  one  of  the 
defendant!  named  Chandler.  On  a  former 
occasion  a  similar  motion  was  made,  when  it 
was  shown  that  the  defendant  had  left  his 
usual  place  of  residence  two  months  previously, 
and  that  it  was  believed  that  he  was  keeping 
out  of  the  wav  to  avoid,  amongst  other  things, 
the  service  of  the  proceedings  in  this  court; 
but  that  motion  was  refused.  Since  that  ap- 
plication was  made,  a  letter  had  been  sent  to 
the  defendant  through  his  father,  in  which 
reference  was  made  to  the  necessary  proceed- 
ing by  advertisement  to  compel  an  appearance, 
and  it  was  sud,  that  if  he  was  desirous  of  avoid- 
ing this  annoyance,  he  might  do  so  by  causing 
an  appearance  to  be  entered  for  him,  or  com- 
municating his  place  of  residence.  In  this 
letter  was  enclosed  a  copy  of  the  subpcena. 
On  the  7th  of  August,  a  letter,  in  the  defend- 
ant's handwriting,  was  received  by  the  plain- 
tiff's solicitors,  in  which  the  defendant  ac- 
knowledged the  receiptof  the  *'  letter  in  closing 
the  subpoena  to  appear  to  a  bill  filed  bv  Messrs. 
Gathercole  against  him,"  and  stated  that  he 
would  attend  to  it.  No  further  notice  was 
taken  by  the  defendant  of  the  subposna,  and 
accordingly 

H.  Clarke  now  moved,  under  the  29th  Order 
of  May,  1845,  for  leave  to  enter  an  appearance 
for  the  defendant.  He  referred  to  the  4th 
Order  of  the  21st  Dec.  1833., 

The  Vice^ChanceUor  said,  that  for  all  sub- 
stantial purposes  of  justice  the  defendant  had 
been  served,  but  technically  he  doubted  whether 
he  had  been  so.  He  was  willing  to  make  the 
order  asked,  because  he  considered  that  the  de- 
fendant had  been  substantially  served,  but  the 
officers  of  the  court  might  not  consider  it  suffi- 
cient. If,  however,  they  made  no  difficulty, 
he  would  make  the  order. 
i^Dcc.  1. — It  was  stated  to  the  court  that  the 
registrars  considered  the  service  of  the  sub- 
pcena insufficient,  and  therefore  the  motion 
was  refused. 


Qtteen'«  IScnct. 

(Before  the  Four  Judges.) 

JIfoorv  V.  AUard.    Michaelmas  Term,  1847. 


TmSBPASS. 


PLEADING.  —  JUSTIFICATION. 


Dedaratum  in  treepase  aUeged  that  the  de* 
ftndant  aseauitea  and  kicked  the  plaintiff 
and  broke  his  leg.  77ie  drfendant  pleaded 
that  the  plaintiff  was  miecondMctina  himeelf 
in  a  public'honsef  and  that  the  drfendant 
turned  him  out,  and  because  the  plaintiff 
resisted  the  defendant  was  compelled  to 
resort  to  force,  and  in  so  doing  necessarily 
commuted  the  trespasses  complained  of. 
Replication  de  injniiA.  The  evidence  was, 
that  the  defendant  removed  the  plaintiff 
from  the  house,  and  at  the  door  a  struggle 
ensued  and  the  leg  of  the  plaintiff  was 
broken.  The  learned  judge  told  the  jury 
that  the  question  was,  whether  the  drfend' 
out  wtmjuet^Uin  turning  the  plaintiff  •ut. 


and  that  the  fact  of  the  broken  leg  was  int- 
material. 
Held,  that  the  direction  of  the  learned  Judge 
was  right,  that  if  the  plaintiff  intended  to 
claim  damages  for  the  broken  leg,  he  ought, 
cfler  the  justification  set  up  in  the  plea,  to 
have  new  assigned  that  injury  as  a  ground 
of  damages,  and  not  having  new  assigned  it, 
he  could  not  claim  anything  for  that  which 
was  in  substance  a  new  trespass. 

This  was  an  action  of  trespass.  The  decla- 
ration  alleged,  that  the  defendant  assaulted  the 
plaintiff,  and  beat  and  kicked  him,  and  pushed, 
dragged,  and  pulled  him  about,  and  otherwise 
ill-treated  him,  and  struck  and  knocked  the 
plaintiff  down  and  upon  the  ground,  and  broke 
one  of  the  plaintiff^s  legs,  whereby.  Sic.  The 
defendant  pleaded,— 1.  Not  guilt^;  2.  Son 
assault  demesne  j  3.  Tliat  the  plaintiff  was  con- 
ducting himself  in  a  disorderly  manner  in  a 
public-house  at,  &c.,  and  disturbing  the  land* 
lord,  and  also  the  defendant  and  other  persona 
then  in  the  house,  and  because  the  plaintiff  re- 
fused  to  go  out  when  requested  by  the  land- 
lord, the  defendant,  in  aid  of  the  landlord,  and 
to  preserve  the  peace,  endeavoured  to  turn  the 
plaintiff  out,  and  because  he  resisted  and  con- 
ducted himself  violently,  the  defendant  was 
compelled  to  resort  to  force,  and  in  so  doing 
necessarily  committed  the  trespass  complained 
of.  Rephcation  de  injurid.  The  case  was  tried 
before  Erie,  J.,  at  the  last  summer  assizes  for 
the  county  of  Worcester,  and  the  evidence  was^ 
that  the  plaintiff  was  using  violent  and  abusive 
langusjp^e  to  a  person  in  a  public-house,  when 
the  dcKndant  got  up  and  removed  him  out  of 
the  house.  When  they  got  out  of  the  house 
some  further  altercation  took  place,  blows  were 
struck,  and  the  plaintiff's  leg  was  broken. 
The  learned  judge  told  the  jurors  that  ihej  were 
not  to  inquire  about  the  broken  leg,  that  it  was 
not  involved  in  the  question  which  they  had  to 
decide,  which  was,  whether  the  defendant  was, 
under  the  circumstances,  justified  in  turning 
the  plaintiff  out  of  the  public-house.  The  jury 
found  a  verdict  for  the  defendant. 

Mr.  Oodson  moved  for  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection.  The  learned  judge 
was  wrong  in  directing  the  jurors  that  the  fact 
of  the  broken  leg  of  the  plaintiff  was  imma- 
terial, and  was  not  to  be  tsucen  into  their  con- 
sideration on  these  pleadings.  In  Penn  v. 
Ward^  where  the  defendant  pleaded  moderate 
chastisement,  the  court  held,  that  if  the  plain- 
tiff at  the  trial  intended  to  prove  excess,  he 
should  have  pleaded  it.  In  this  case  the 
breaking  of  the  plaintiff  *8  leg  is  alleged  in  the 
declaration,  and  is  not  a  trespass  existing  at 
the  time  the  plaintiff  was  turned  out  of  the 
house,  but  succeeding  those  trespasses  which 
the  defendant  Justifies.  It  is  one  of  a  chain  of 
trespasses  which  is  not  justified  by  merely 
justifying  that  which  preceded  it.  Bush  v. 
Parker.^    In  Phillips  v.  Howgate,^  the  plaintiff 
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cohipt&raed  of  a  tl^spass  and  battery,  the  plea 
alleged  a  justification  to  both,  but  tne  justifica- 
tion to  the  battery  was  not  proved,  the  court 
held  the  plaintiff  entitled  to  judgment  on  that 
part,  and  that  he  need  not  new  assign  the 
Dattery. 

Cur.  ad.  rndt. 
Lord  Denman,  C.  J.,  delivered  judgment  in 
this  case.  Having  stated  the  pleadings  and  the 
evidence,  his  lordship  said :— -Upon  the  issue 
thus  raised  the  question  was,  whether  the  justi- 
fication was  proved,  and  whether,  while  the 
jurors  were  trying  the  question  of  the  justifica- 
tion of  the  trespass,  thev  might  lay  out  of  view 
the  consideration  of  tne  broken  leg,  on  the 
ground  that  that  injury  to  the  plaintiff  was  an 
immaterial  fact  with  regard  to  the  issue  itself. 
The  juf)"  found  a  verdict  for  the  defendant. 
'ITie  pl&intiff  had  applied  for  a  rule  for  a  new 
trial  on  the  ground  of  misdirection,  because 
the  learned  judge  had  at  the  trial  told  the 
jury  that  the  breaking  of  the  plaintiff's  leg 
was  an  immaterial  circumstance  under  the 
issue  as  it  stood  upon  the  record,  and  because, 
he  did  not  leave  that  matter  to  the  considera- 
tion of  the  jurors  when  he  directed  them  that 
if  the  justification  as  to  the  turning  out  of  the 
house  was  not  established  in  fact,  they  must 
find  damages  for  the  plaintiff,  but  that  if  they 
considered  it  established,  then  on  the  pleadings 
as  they  now  stood,  the  defendant  must  have  a 
verdict.  We  are  of  opinion  that  there  ought 
not  to  be  any  rule  in  this  case,  the  injury  to 
the  plaintiff's  leg  not  being  a  subject  for  con- 
sideration under  the  pleadings  here,  the  proper 
question  being  connned  to  this,  whether  the 
justification  was  made  out  by  the  evidence. 
On  the  issue,  such  as  its  form  was  in  this  case, 
the  plaintiff  was  not  entitled  to  lay  claim  to  the 
▼eraict.  If  he  intended  to  claim  damages  for 
the  broken  leg,  he  ought,  after  the  justification 
set  up  in  the  plea,  to  have  new  assigned  that 
injury  as  a  ground  of  damages,  and  not  having 
new  assigned  it,  he  could  not  claim  anything 
for  that  which  was  in  substance  a  new  trespass. 

Rule  refused. 


adding  9,  to  the  word  htmu  ta  tU  third 
eohoM,  and  insertiny  the  name  6f  the  pleee 
where  the  first  houee  occupied  wu  mtmte, 
*%thefimrth  coimin. 

John  Bowdlsr  objected  to  the  name  of 
Henry  Onions  being  retained  on  the  original 
list  of  10/.  occupiers  for  the  parish  of  St.  Alk- 
mond,  in  the  said  borough.  The  list  stood 
thus  :— 


Street,  Lane,  or  oiber 

Plaee  la  the  Parish  «hm 

Uie  Prupnty  it 

•itoaie. 


CliHiflaii 

Nature 

Name 

Plaee  of 

of 

of  «NCh 

Abode. 

QualiS- 

Votrr. 

c«(ioii. 

Commoii  9inM* 

Oikions,  appeUantf   and  Bowdler,  respondent* 
Michaelmas  Term,  Nov.  18th,  1847. 

(Borough  of  Shrewsbury.) 

QUALIFICATION  TO  VOTB  AS  OCCUPIBR.— 
SUCCESSIVB  OCCUPATION. — DESCRIPTION 
OF  QUALIFYING  PROPERTY.  —  AMEND- 
MENT BY   REVISING  BARRISTER. 

7^  appelianfe  qnedytcation  to  vote  was  in 
respect  qftwo  houses  occupied  in  immediate 
succession.  In  the  Ust  of  voters,  however, 
his  qualifieation  was  described  in  the  third 
column  as  '*  house  in  succession,"  and  m 
the  fourth  **  Butcher  Row,'*  the  latter  being 
the  place  where  the  house  last  occupied  by 
the  appellant  was  situate.  Held,  that  the 
revismg  barrister  had  no  power  under  the 
6  Vict.  e.  18,  «.  4Q,  to  amend  the  list  by 


Henry  Onions  occupied  two  houses  in  im- 
mediate succession,  it  was  proved  that  be 
had  removed  from  Coleham,  in  the  parish  of 
St.  Julian,  to  Butcher  Row,  in  the  parish  of 
St.  Alkmond,  on  the  1st  of  May,  1847.  Both 
parishes  are  within  the  borough.  ITie  rerisip? 
barrister  was  required  to  amend  the  third 
column  by  making  it  "houses  in  succession," 
and  the  fourth  by  inserting  "  Coleham  ;'*  vfA 
he  held  that  he  had  no  power  to  do  so,  on  the 
ground  that  both  the  qualifying  properties  oc- 
cupied  in  succession  should  be  stated  iff  the 
list,  and  he  therefore  expunged  the  name. 
Se\'era]  other  cases  were  consolidated  with  the 
principal  one,  and  the  names  of  the  persons  in 
those  cases  are  to  be  retained  on  the  \\^  of 
voters  in  the  event  of  the  court  holding  the  de- 
cision  of  the  barrister  to  be  wrong. 

Whately,  for  the  appellant.  The  list  of 
voters  in  (question  is  made  out  by  the  orerseers 
of  the  parish,  and  it  is  submitted  that,  under 
the  40th  section  of  the  6  Vict.  c.  18,  the  revis- 
ing  barrister  had  the  power  to  amend  In  the 
way  asked.  ITie  40th  section  enacto,  "  thit  the 
revising  barrister  shall  correct  any  mistake  irhich 
shall  be  proved  to  him  to  have  been  made  in  sny 
list,  and  shall  expunge  the  name  of  every  person 
whose  qualification  as  stated  in  any  list  sbaH 
be  insufficient  in  law  to  entitle  any  person  to 
vote,  and  also  the  name  of  every  person  who 
shall  be  proved  to  him  to  be  dead,  and  wherever 
the  christian  name,  or  the  place  of  abode,  or 
the  nature  of  the  qualification,  or  the  local  or 
other  description  of  the  property  of  any  person 
who  shall  be  included  in  any  such  list,  and  the 
name  of  the  occupying  tenant  thereof,  shall  be 
wholly  omitted  in  any  case  ivhere  the  same  is 
by  this  act  directed  to  be  specified  therein,  or 
of  any  person  whose  name  is  included  in  anr 
such  list,  or  his  place  of  abode,  or  the  nature 
or  description  of^  his  qaali6cation,  shall  in  the 
judgment  of  the  revising  barrister  be  insuffi- 
ciently described  for  the  purpose  of  being  iden- 
tified, such  barrister  shall  expunge  the  name 
of  every  such  person  from  sucn  list,  unless  the 
matter  or  matters  so  omitted,  or  insufficientlr 
described,  be  supplied  to  the  satisfaction  ci 
such  barrister  before  he  shall  have  completed 
the  revision  of  such  list,  in  which  case  he  shall 
then  and  there  insert  the  same  in  such  list.'* 

WUde,  C.  J.  How  do  you  distinguish  thi« 
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caBefrom  Bortl^  v.  GKfr&t,  5  Man.  &Gr.81, 
Latw.  Eqp^.  Gas.  73,  where  it  was  decided  that 
the  oniiaeioB  to  state  in  the  list,  all  the  prBinieee 
held  ia  soccession,  was  a  miedeeeriptioD  which 
the  revising  harrieter  had  no  power  to  amend  ? 
Wkatt^,  There  the  quafification  was  not 
stated  in  such  a  way  as  to  give  the  pAthr  suffi- 
cient notice  of  the  change  in  the  qualincation, 
so  as  to  enable  him  to  make  an  inquiry  as  to 
the  occupation.  But  in  the  present  case  it  is 
otherwise,  for  the  <]|ualification  is  expressly 
stated  to  he  a  successive  one,  namely, ''  house 
in  succession/'  In  the  case  of  FUmnders  v. 
Dmuur,  2  Com.  B.  63,  1  Lutw.  Reg.  Cas.  365, 
where  the  omission  to  state  in  the  list  the  num- 
ber of  one  of  the  houses  held  in  succession, 
was  held  to  be  a  valid  objection.  Erie,  J., 
says,  "  It  is  clear  the  revising  banister  had  a 
light  to  expunge  the  name  from  the  list  of 
daimantB^  if  he  thought  the  description  insuf- 
ficient, and  if  the  number  of  the  first  house 
were  not  supplied  to  his  satisfaction.  But  if 
the  number  were  so  supplied,  then  he  had  the 
power  to  insert  that  number,  and  it  was  his 
duty  to  do  so."  In  the  present  case  there  was 
abundant  evidence  to  enable  the  barrister  to 
amend.  HUchins  v.  Brown,  Pig.  &  Rod.  209, 
2  Com,  B.  25 ;  1  Lulw.  Reg.  Cas.  328,  was 
also  a  strong  authori^  in  support  of  the  power 
of  amendment.  The  description  here,  pointed 
sufficiently  for  all  purposes,  to  a  successive 
occupation,  aad  that  it  was  in  respect  of  two 
houses. 

Keating  ioT  the  respondent.    The  question 
raised  is  really  whether  the  court  will  overrule 
the  case  of  BartUtt  v.  Gihhs.    There,  as  here, 
the  subject  of  the  qualification  was  stated  to  be 
a  *'  house/'  and  was  that  last  occupied  by  the 
Toter ;  and  the  only  difference  between  the  two 
cases   is,  that   here  the  words  ''  in  succes- 
siop"  are  added  to  the  word  house  in  the  third 
colunm.    Those  words,  it  is  submitted,  make 
no  real  difference,  as  appears  from  the  judg- 
ment  of  Tindal,  C.  J.,  in  BartUtt  v.  Gihbs.  He 
saya,  "  We  think  the  legislature  mtended  that 
the  registration  list  should  afford  such  infor- 
mation of  the  nature  and  situation  of  the  pre- 
mises, in  respect  of  the  occupation  of  which 
each  person  claimed  a  tight  to  vote,  as  would 
entitle  the  other  voters  to  ascertain  by  inquiry 
the  sufficiency  of  the  occupation  and  value  of 
such  premises.  And  it  is  obvious  that  for  such 
a  purpose,  in  cases  of  successive  occupation, 
the  description  of  the  premises  formerly  occu- 
pied by  the  cUimant  would  be  at  least  as  ne- 
c:essary  as  the  description  of  the  premises  still 
in  his  occupation,  for  without  such  information 
it  might  he  difficult  to  prevent  surprise  and 
fraud  on  the  one  hand,  or  to  avoid  groundless 
opposition  on  the  other."     Then    as  to  the 
power  of  amendment  the  judgments  proceeds,— 
"  As  the  whole  object  of  thie  notice  would  be 
defeated  if  the  omission  of  any  part  of  sush 
qualification  could  be  remedied  at  the  court  of 
revisiofi,    we    are    also   of  opinion  that  the 
addition  of  the  premises  &c.,  would  be  a  change 
in  the  description  of  the  Qualification  not  war- 
ranted by  the  provisions  of  the  40th  section  of 


iheatatuteofVictoxia."  Thacaseof  I'teMinv 
V.  'DoMwr  is  a  totally  different  case  from  tha 
present.  There  the  qualification  was  correctly 
described,  and  the  objection  merdy  as  to  tfaia 
omission  of  a  number,  by  which  it  might  be 
''more  clearly  and  accurately  defined  "  withia 
the  40th  section,  that  section  expressly  enabling, 
the  barrister  in  such  a  case  to  alter  the  deseri^ 
tion  of  the  qualification.  On  the  whole,  it  is 
confidently  submitted  that  the  revising  bar« 
rister's  decision  is  correct. 

Whately  was  heard  in  replj. 

WUdB  C.  J.  I  am  of  opmion  in  this  case 
that  the  decision  of  the  revising  barrister  is 
right,  and  that  he  had  no  power  to  make  the 
amendment  asked.  The  case  of  BartUtt  v. 
Gibbs  has  decided  that  where  the  right  to 
vote  arises'out  of  two  houses  held  in  succession*, 
both  must  be  stated  in  the  list,  and  I  think  the 
good  sense  of  that  decision,  as  well  as  the 
necessity  for  it  with  reference  to  the  act  of 
parliament,  is  quite  clear.  The  object  of  the 
le^lature  was  that  an  opportunity  should  be 
priven  to  ascertun  whether  or  not  the  necessary 
mcidents  of  the  oualification  existed,  and  that 
object  would  not  De  answered  unless  the  situa- 
tion of  the  qualifying  property  were  fully 
stated.  The  statute  luivmg  established  the 
right  to  vote  in  respect  of  a  successive  occupa- 
tion of  different  houses,  it  becomes  just  as 
important  that  the  particulars  should  be  given 
of  one  house  as  the  other,  and  therefore  it  was 
that  in  BartUtt  v.  Qibbs,  the  court  decided 
that  both  the  houses  held  in  succession  must 
be  stated.  The  court  there  also  went  further, 
and  said,  that  the  revising  barrister  had  not 
the  power  to  amend,  by  adding  one  of  the 
houses  which  had  been  omitted.  That  being 
so,  we  have  now  before  us  the  question  ot 
whether  the  description  originally  given  of  the 
property  was  such  as,  in  BartUtt  v.  Gibba,  the 
court  said  was  necessary,  and  it  is  quite 
clear  to  me  that  it  was  not,  for  here  there  is  not 
merely  an  omission  of  something,  but  the  state- 
ment of  a  false  description.  Nobody  looking 
at  the  list  had  a  right  to  suspect  that  the 
claimant  had  any  other  property  in  any  other 
place  than  Butcher  Row,  and  after  going  to 
Butcher  Row  a  par^would  deem  it  unnecessary 
to  go  any  further.  If  the  claimant  were  al- 
lowed to  supply  the  part  wanting  in  the  de- 
scription at  the  last  moment,  and  to  say,  as  here, 
that  he  also  occupied  a  house  in  "  Colehamj" 
what  time  would  a  party  have  for  inquiring  into 
the  circumstances  under  which  he  occupied  ? 
In  one  of  the  cases  referred  to,  the  omission  of 
the  numbers  of  the  houses  was  held  a  good 
objection  :  here  the  description  is  generaSy 
"  Butcher  Row,"  and  when  the  right  to  vote 
is  impeached,  and  the  objector  is  ready  to  prove 
that  the  claimant  did  not  occupy  the  house  in 
Butcher  Row  for  the  specified  time,  the  latter 
says.  No,  I  occupied  a  house  part  of  the  time  in 
Coleham,  and  asks  the  revising  barrister  to 
amend.  The  revising  barrister  refuses  to  do 
so,  on  the  ground  that  he  had  no  power.  Now 
the  40th  sec,  of  the  Registration  Act  mvea  the 
power  to  anend,  if  at  all;  and  it  provides,  that 
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wiisre  tn6  proocrty  shall  b9  jpsufficiwitfy  d6> 
scribed  or  shall  be  wholly  omitted,  and  the  mat* 
ter  so  insufficiently  described,  or  wholly  omitted, 
riiall  be  supplied  to  the  barrister's  sati8kction,an 
amendment  shall  be  made.  But  it  being  thought 
that  too  large  a  power  was  thereby  giren,  a  pro- 
viso was  addea,  which  declared,  that  ''the 
barrister  shall  not  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in 
the  fist,  except  for  tne  purpose  of  more  cleariy 
and  accurately  defining  the  same.**  Now, 
surely  it  is  very  simple  to  see  whether  the  mat- 
ter required  to  be  added  here  does  define  more 
accurately,  or  whether  it  is  not  the  addition  of 
somethin^whollynew  and  independent.  What 
is  there  with  relation  to  **  Butcher  Row ''  more 
accurately  defined  by  adding  "  Coleham?"  It 
seems  to  me  to  be  something  wholly  independ- 
ent, and  if  added  would  be  substantially  the 
addition  of  something  new,  not  before  found  in 
the  list.  With  respect  to  Hitchins  v.  Brown, 
the  4th  column  there  gave  expressly  all  informa- 
tion with  respect  to  me  two  nouses  which  con- 
stituted the  qualifying  property,  and  there- 
fore, everything  useful  to  be  known.  The 
case  of  Flounders  v.  Donner  was  one  in 
which  the  court  directed  that  the  omission  of 
the  numbers  of  the  houses  was  material,  be- 
cause the  statute  in  express  terms  said,  that  if  a 
house  had  a  number,  it  must  be  stated.  With 
respect  to  the  power  of  amendment,  three  of 
tiie  judges  in  that  case  said  notlung,  but  Mr. 
Justice  Erie  expressed  an  opinion  to  the  effect 
that  the  revising  barrister  had  such  power. 
That  case,  however,  did  not  apply  at  all  to  the 
present,  for  here  the  omission  appeared  to  be 
something  which,  if  added,  would  not  be  a 
*'  more  accuratelv  defining,"  but  an  addition 
of  Something  suostantially  different.  On  the 
whole,  therefore,  I  think  the  revising  barrister's 
decision  mnst  be  affirmed. 

CoUman,  J.,  Mtmle,  J.,  and  WilHams,  J., 
concurred. 

Decision  affirmed  with  costs. 


Before  Mr.  Baron  Piatt. 

Parker  v.  Crouch.    Nov.  24,  1847. 

COSTS   IN  ▲CTION8  GOMMBNCSD  SINCE  THE 
PASSING   OF  THB   COUNTY  COURTS  ACT. 

Per  Barm  Piatt — Pknntiff  in  an  action  com- 
meneed  eince  the  1 5th  March,  is  entitled  to 
costs  if  there  was  no  County  Court  open  in 
his  district  at  the  time  of  his  suing  out  the 
writ.    Sed  qwere. 
Trespass.     The  writ  was  issued  on  the 
25th  March,  the  declaration  delivered  on  the 
8th  June,  and  the  trial  took  place  on  the  9th 
August,  at   the   Surrey  Assizes,   before  Mr. 
Justice  Coltman,  when  the  plaintiff  obtained 
a  verdict  for  40*.  damages.    The  judge  refused 
to  certify,  and  the  plaintiff  subsequently  having 
taxed  his  costs  in  the  usual  manner,  the  de- 
fendant obtained  a  rule  nisi  to  set  aside  the 
taaution  on  the  ground  that  the  plaintiff  was 
deprived  of  his  costs  by  the  9  &  K^Vict.  c.  95. 


Peiet 9duif*ff  now  raowsd  caine,  and  ftnkns- 
mitted  that  even  if  the  plaiBl3r^  right  to  eolto 
were  at  all  afieeted  by  tnot  act,  the  defendant 
should  have  applied  to  enter  a  soggestios  to 
deprive  him  of  them ;  Watson  v.  Qsttter,  11 
M.  &  W.  70^;  f^orman  v.  Davis,  id.  730:  tnd 
next  relied  on  affidavits  showing;  that  on  the 
25th  of  March,  when  the  action  was  com- 
meneed,  there  was  no  County  Court  coostitutei 
or  judge  appointed,  or  office  open  for  the  imq- 
ing  of  writs  under  the  new  act,  in  the  district 
of  Wimbledon,  where  the  caoae  of  action  arose, 
and  which  was  now  within  the  jurisdiction  of 
the  Kingston  Court. 

Boffill,  contrk,  contended  that  the  act  harinf^ 
been  brought  into  operation  on  the  1 5th  df 
March  by  the  order  in  council,  in  all  actioni 
commenced  after  that  day,  ^ich  were  of  a 
character  to  be  tried  in  the  new  courts,^ 
plaintiffs  were  to  be  deprived  of  costs,  whether 
there  was  a  court  then  open  or  not  in  the  dis- 
trict for  trying  them,  as  it  was  their  du^to 
wait  till  such  courts  should  be  constitatea  in 
their  neighbourhood.  The  Queen,  by  the 
order  in  council,  directed  the  act  to  come  into 
operation  on  the  15th  March.  From  that  day 
the  County  Court  became  the  court  for  reco- 
very of  such  claims.  If  she  had  not  proceeded 
further,  and  neither  appointed  judges  nor  afl- 
siffned  districts,  the  old  County  Coait,  of 
which  those  under  the  present  act  were  merdy 
modifications,  would  be  the  proper  court  for 
entertaining  such  actions.  The  effect  of  the 
128th  and  129th  sections  was,  that  after  the 
passing  of  the  act  no  triffing  action  should  be 
brought  •'for  which  a  pladnt  might  be  entirrf 
in  the  County  Court.*'  These  words  "for 
which  a  plaint  might  be  entered  in  the  Coontr 
Court "  were  descriptive  of  the  cause  of  action, 
not  of  the  court  wnere  the  action  was  to  be 
brought.  If  this  were  not  the  meaning  of  tbe 
act,  it  would  have  said  "  from  and  aJfter  d» 
a}>pointment  of  judges,  the  assignment  of  die- 
tncts,  the  opening  of  courts,  and  the  making  n 
seals  for  the  same,  no  action  shall  be  brought  ;** 
but  it  said  no  such  thing,  the  object  of  die 
legislature  being  to  prevent  the  fniperior  coinj 
from  being  swamped  by  every  pettyaction  whiffl 
had  been  lying  by  for  years. 

PlaU,  B.,  after  stating  the  substance  of  the 
1st,  2nd,  3rd,  4th,  and  5th  clauses,  said,  it  was 
the  obvious  intention  of  the  legislature  to  est^ 
blish  new  courts  after  the  fashion  of  the  olo 
County  Courts,  but  which  were  not  to  he  die 
County  Courts.  One  of  the  provisions  of  the 
act  was,  that  the  County  Courts  might  be 
holden  simultaneously  with  those  "holda 
imder  this  act."  He  did  not  think  that  the 
words  of  the  119th  sectioo,—"  if  in  any  actioa 
commenced  after  the  passing  of  this  act  in  anf 
of  her  Majesty^s  Superior  Courts  of  Record  for 
which  a  plaint  might  have  been  entered  in  ay 
court  holden  under  this  act,"  could  be  said  to 
apply  to  a  proceeding  under  the  old  County 
Court,  for  that  would  not  be  a  court  "  holdff 
under  Ais  act,"  and  in  this  ease  th«e  was  no 
other  court  at  the  time  in  this  partieular  disfri^ 
in  whidi  a  ^laintmight  hare  been  cBterad.  1w 
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eonatniction  caateiid«d  for  by  the.  dirftndant 
wopld  make  the  kgklatiurepBovide  thid  if  the 
phuntiff  did  not  do  what  waa  impoMible,  he 
ahouhi  lose  bis  coats.  Ckrald  theie  De  anythisg 
more  absurd?  The  plain  meanioff  of  the 
statute  was,  that  if  aftec  d&e  passing  of  it  paities 
sued  in  the  superior  courts  on  causes  of  action 
iax  which  they  might  sue  in  one  of  these  new 
courts  then  actually  open  for  the  purpose  of 
administering  justice  in  the  district,  taey  should 
lose  their  costs  in  the  contingencies  specified 
under  the  J  29th  section.  He  was  clearly  of 
opmicm  tfait  the  present  caae  did  not  come 
wifthin  the  statnte^  and  should  therefore  dis. 
flurgii  the  role  with  coats^ 

Rule  discharged  wi^  costs. 

BovHl  then  asked  for  leave  to  enter  a  sug. 
geationj  otherwise  there  would  be  no  means  of 
reviewing  his  lordship's  decision ;   and  there 
waa  no  reason  why  the  defendant  should  not 
hare  the  benefit  of  the  objection  on  the  record. 

PUut,B,  I  see  no  reason  why  I  should 
give  you  the  benefit  of  an  apex  juris.  You 
have  not  hit  the  point  properly.  The  motion 
now  before  me  is  at  an  end,  and  I  will  not  inter- 
fere further.    Do  you  move  ? 

Bovill  admitted  that  he  waa  not  in  a  position 
to  znovethen. 

(Before  the  full  Court.) 
November  25^ 
Bovili  this  day  applied  for  a  nils  to  have  the 
SDggeation  entered  on  the  roll,  so  that  he  might 
be  in  a  position  to  bring  before  a  court  of  error 
the  question  of  the  plamtififs  right  to  costs  in 
this  case.  The  same  grounds  having  been 
ag^aiB  gone  over  as  on  the  rule  above  to  set 
aside  the  plaintiff's  taxation  of  costs,  the  court 

Rule  nisi  to  enter  a  suggestion. 


Coitrt  af  Vetntruytrs. 

In  le  /noia.    Exparte  Hamer,    l7th  Dec. 

1847. 

-mmSS. — PRIVIIiBGK  PROM  ABRB8T. 

A  witness  arrested  an  his  way  to  the  Court  of 
Bankruptcy,  by  virtue  of  a  warrant  issued 
under  the  Small  Debts  Act,  is  entitled  to 
he  discharged  from  custody. 


Mr»  Banifield  Homer  iq^plied  to  Mr.. 
Commissioner  Goulboum  for  an  order  £«• 
recting  his  discharge  from  custody*  upon  tha 
following  statement  of  facts.  He  had  been 
served,  on  the  preceding  evening  with  a  sum- 
mons signed  by  Mr.  Commissioner  Fonbl^qne, 
calling  upon  him  to  attend  this  court,  at  ten 
o'clodi,  to  give  evidence  before  Mr.  Commia- 
sioner  Goulboum  in  the  matter  of  ap.  insolvent 
named  Irwin.  He  left  his  home  this  morning 
a  few  minutes  after  nine  o'clock,  in  obedience 
to  the  summons,  intending  to  proceed  directly 
to  the  court>  but  before  he  was  twenty  yards 
from  lus  own  door  he  was  airested,  and  was 
now  in  custody  of  the  officer. 

Mr.  Commissioner  Goulboum  inquired  upon 
what  process  the  applicant  was  arrested  .and 
the  omcer  produced  his  warrant,  which  appear- 
ed to  have  Deen  grantad  by  Mr.  Commissioner 
Law,  one  of  the  insolvent  commissioners, 
under  the  Small  debts  Act,  8  &  9  Vict.  c.  127> 
8. 1,  for  a  judgment  debt  whidi,  including 
costs,  amounted  to  271.  The  learned  commis- 
sioner said,  it  was  matter  of  some  doubt  whe- 
ther a  warrant  issued  under  this  Act  was  to  be 
considered  in  the  nature  of  process  for  con- 
tempt, or  as  an  execution  for  a  debt.  If  it  was 
to  be  considered  in  the  light  of  an  execution 
for  a  debt,  the  witness  was  clearly  entitled  to 
his  discharge.  As  the  matter  was  of  some  im- 
portance, he  should  consult  his  brother  com- 
missioners. The  learned  commissioner  then 
retired^  and  upon  his  return  stated,  that  he  had 
had  an  opportunity  of  consulting  Commis- 
sioners Evans  and  Fonblanoue,  who  agreed 
with  him  in  thinking,  that  Mr.  Commissioner 
Law's  warrant  in  this  case  was  to  be  regarded 
as  similar  in  effect  to  an  ordinary  writ  of 
capias  ad  satisfaciendum.  Such  being  the 
case,  the  witness  was  clearly  privileged  from 
arrest,  coming  to,  remaining  at,  and  returning 
from,  this  court,  where  he  was  summoned  to 
give  evidence.  Upon  making  oath  to  the  facta 
already  stated  by  him,  Mr.  Hamer  would  be 
entitled  to  his  discharge ;  but  he  must  sign  an 
undertaking  not  to  brmg  any  action,  though  it 
was  extremely  doubtful,  under  the  circmn- 
stances,  whether  any  action  would  lie. 

Mr.  Hamer  having  sworn  to  the  facts  above 
stated,  and  signed  the  required  luidertaking, 
was  ihen  discharged  from  custody. 


ANALYTICAL   DIGEST   OF   CASES. 

RBPORTBD  IN  ALL  THE  COURTS. 


Zal9  of  Cf of(t<^ 

ADMINISTRATION   SUIT. 

Effidence  improperly  taken.^-Wi{ful  neglect 
trnd  defauU. — Imprnper  esependiture  qf  trust 
money.  —  Proof  of  miproper  expen(£ture  of 
money  by  executors  will  not  support  a  decree 
against  toem  for  an  aeeoimt  on  the  footing  of 
vitfU  neg^kiet  or  dalndt. 

A  Inll  by  naduBEjr  legatsea  pnyed  sn  ac- 
esQBt  agsiast  tibe  dsfeadsnta^feka  taacntos^on 


the  footing  of  wilful  neglect  and  default,  but 
made  no  case  of  misconduct  against  them,  ex- 
cept that  they  had  improperly  defended  an  ac-^ 
tion  in  which  Aey  had  fiaaled,  and  the  costs  of 
which  ^ey  had  claimed  to  retain  out  of  the 
estate.  The  court  at  the  hearing,  although  of 
opinion  that  ^se  action  ought  not  to  have  been 
defet^M,  gave  the  defiBBdimt  their  costs  of  the 
depositioQS  whieh  had  been  taken  relative  to 
that  subject,  on  the  grsnnd^  that  having  no- 
coanflodiSD  witk  a  case  of  wilful  neglect  and  de- 
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ftnlt,  it  was  not  a  proper  matter  to  be  pnt  in 
iisoe  at  that  stage  of  toe  snit.  8mth  r,  uAofiu 
hers,  2  Phfll.  221. 

AMBNDMSKT. 

Brrw,  —  Insufficient  tender.  —  Interlocutory 
costs  may  be  set  off  against  eacb  other  by  the 
party  interested  without  leave  to  do  so.  When 
leave  is  given  to  amend  on  payment  of  costs, 
such  payment  is  a  condition  precedent  to 
amending. 

If  when  costs  are  being  taxed  an  error  is 
made  in  the  casting  up,  which  is  not  discovered 
until  after  the  Master  has  made  his  allocatur, 
die  party  to  whose  prejudice  such  error  has 
arisen  has  no  right  to  take  upon  himself  to  cor- 
nsct  it ;  and  if  he  tenders  less  than  the  actual 


teresfed  In  a  tettatof's  estate  employed  coaniel 
to  attend  for  him  before  the  Master  on  a  ques- 
tion as  to  the  propriety  of  allowing  certaia 
items  in  the  executor's  charge :  Held,  notwith- 
standing the  question  was  one  of  considerable 
difficulty,  that  the  expenses  of  employing 
counsel  ought  not  to  be  allowed  hi  taxing  ooits 
as  between  party  and  party.  RusseUY,NiMh, 
16  Sim.  151. 

CRBDITORS*   SUIT. 

ContrUmtUm  to  costs.^Tht  usual  direction 
in  decrees  in  creditors'  suits  that  the  crediton 
shall,  before  they  are  admitted,  contribute  theii 
proportion  to  the  expeoaa^of  the  suit,  does  aot 
prevent  the  court,  on  further  directionsp  if  the 
case  warrants  it>  from  ordering  the'plautif  to 


amount  found  by  such  allocator,  such  tender '  ^  ^}  *^«  <^08^^o^  '^^  «^t-    %^  '^  ^}^  ?«^,J« 


wiU  be  bad.    Levy  v.  Dr^,  35  L.  O.  147 
*  See  Dismissai, 

APPEAL   FOR  COSTS. 

Infringement  of  patent.  —  Dismissal.  —  The 
rule  which  prohibits  an  appeal  for  costs  alone, 
is  confined  to  those  cases  in  which  the  correct- 


anything  more  than  a  mere  creditors'  suit,  the 
direction  for  contribution  ought  to  be  limited 
to  the  costs  of  that  part  of  the  suit  in  which  all 
the  creditors  have  a  common  interest  with  the 
plaintiff's.    Dunning  v.  Hards,  2  PbilL  294. 


OISOOVBRT. 

^^    ^    ..  V    .V    ,       1.  12M  Ortfer  of  JIfoy,  1845.— A  bill  of  dis- 

ness  of  the  decision  as  to  costs  cannot  be  judged  ^overy  is  not  within  the  12th  Order  of  May. 
of  without  rehearing  the  cause  upon  the  merits,  1845/  unless  it  be  a  cross  bill  in  aid  of  a  d^ 
md  therefore  does  not  appljr  to  a  case  in  which  fence  to  an  original  biU.  Heming  v.  Dingwall, 
the  error  of  such  decision  is  apparent  on  the'  ^  Phill.  212. 
face  of  the  decree  or  order  appealed  from. 

Where  a  bill  to  restrain  an  alleged  infringe* 
ment  of  a  copyright  is  retained  at  the  hearing. 


with  liberty  to  the  pUdntifi'  to  bring  an  action^ 
and  the  action  is  accordingly  brouffht  and  fails, 
it  is  of  course  that  the  bill  should  oe  dismissed 
with  costs,  and  therefore,  if  dismissed  without 
costs,  it  is  error  on  the  face  of  the  decree. 
Chappell  V.  Purday,  2  Phill.  227. 

CONTEMPT. 

Receiver. — After  a  petition  has  stood  over  at 
the  request  of  the  respondent's  counsel,  for  his 
convenience,  the  petitioner  incurred  a  contempt 
which  he  had  not  cleared  when  the  petition 
came  on  again  :  Held,  that  he  was  nevertheless 
entitled  to  be  heard. 

A  receiver  who,  without  the  sanction  of  the 
court,  defends  an  action  brought  against  him 
by  a  party  to  the  cause,  is  not  on  that  account 
disentitled  to  the  assistance  of  the  court  in 
recovering  from  such  party  the  extra  costs  of 
the  action,  althouffh,  if  his  defence  had  failed, 
he  would  not  under  such  circumstances  have 
been  entitied  to  reimbursement.  Bristowe  v. 
Needham,  2  Phill.  190. 

CONTRIBUTION. 

See  Creditor's  Suit. 

COUNSEL. 

1.  Skort^httnd  writers.— On  the  taxation  of 
costs  as  between  party  and  party,  a  special  fee 
to'counsel;  a  fee  to  a  second  leading  eouasel ; 
lees  for  more  than  one  consultation;  and  a 
charge  for  short-hand  writer's  notee»  were  dis- 
allowed. Semble,NiekeUy.Ha$kttn,orwniiBd. 
Smith  V.  Effingham,  34  L.  O.  202. 

2.  New  orders.-^A  party  banalieially  in- 


2.  A  defendant  to  a  bill  for  discovery  and  to 
perjietuate  the  testimony  of  witnesses  is  entitled 
to  his  costs  of  the  discovery,  although  he  has 
examined  witnesses  in  chief.  Shrine  v.  Powfli 
15  Shn.  81. 

DISMISSAL  FOR  WANT  OP   PROSSCDTION* 

General  orders.'-'Order  to  amend.— Un^ 
the  Orders  of  May,  1845,  in  a  case  where  toe 
are  several  defendants,  any  one  of  them  miy 
move  to  dismiss  for  want  of  prosecution  at  the 
expnation  of  four  weeks  after  his  answer  is 
deemed  sufficient,  provided  the  plaintiff  htt 
since  taken  no  step,  and  although  his  csw 
fendants  may  not  have  put  in  their  yams; 
but  an  order  to  amend  obtained  and  serytd 
after  the  notice  of  motion  and  before  its  hearing 
is,  under  ordinary  circumstances,  an  answff 
to  the  motion  to  dismiss,  but  the  plaintiff  hat- 
ing by  such  means  intercepted  the  defendants 
right,  must  pay  the  costs  of  the  motion.  I^fte 
V.  Archdaie,  9  Beav.  156. 

See  Appeal  for  Costs;  Fraud;  Spec^rer- 
formance. 

BJIOTHBNT. 

1  fy  2  Viet.  c.  110,  s.  18.— In  an  action  <rf 
ejectment  in  which  a  verdict  was  found  for  the 
defendant,  costs  ^xed,  and  the  Master's  aBo- 
catur  for  the  amount  indorsed  on  the  cons^ 
rule,  which  was  served  on  the  attorney  for  the 
lessors  of  the  plaintiff,  and  the  amount  not 
being  paid  on  demand  made  on  one  ciw 
lessors  of  the  plaintiff,  the  defendant  issoed  1 
writ  oi fieri  facias.  , 

Held,  this  was  an  order  for  the  payment  « 
costs  under  the  1  &  2  \kL  c.  110,  s.  18,ind 
the  coart  dischaiged  a  rule  obtained  for  tai 
purpose  of  setting  aside  the  writ  for  irregu- 
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Ittity.  I)oedm.Hemaw^aMdotkmY'B9rrQit»\^ium.'--A  bill  filed  for  redamption  of  amoslM 
34  L.  0.  251.  I  fiW^j  >^d  A&  iojunction  to  restnuD  a  sale  under 

a  power  alle^ea  to  have  been  fraodiilently  m* 
«Mos«  serted  in  the  deed,  contained  varioue  charges  of 

oppremion  and  raieeondnct  against  the  defend- 
ant on  the  ground  of  which  it  prayed,  that  he 
might  pay  the  coats  of  the  suit. 

On  a  motion  for  an  injunction  supported  by 
affidavits  of  those  charges,  the  defenaant  subh 
mitted  to  an  immediate  account,  the  plaintiff 
undertaking  to  pa^  what  should  be  found  dus^ 
and  further  directions  and  costs  were  reserved : 
Held,  on  a  subsequent  hearing  of  the  cause 
for  f^irther  directions,  that  the  affidavits  filed 
on  the  former  occasion  could  not  be  read,  the 
first  order  having  shutout  all  the  merits  except 
the  account,  ana  an  order  giving  the  plaintiff 
the  costs  of  th«*  suit  on  the  ground  of  those 
afi^ilavits,  was  on  appeal  dismissed,  and  the  d^ 
fendant  was  allowed  his  costs  according  to  Ate 
ordinary  rule.  Dtmttan  v.  Paiierson,  2  PhiU. 
341. 

MOTION. 

1.  Reservdiion  of  costs, — If  the  costs  of  a 
motion  are  reserved  until  the  hearing,  and  at 
the  hearing  no  motion  is  made  as  to  those  costs, 
but  the  costs  of  the  suit  are  reserved  untU  tha 
hearing  for  further  directions,  that  reservation 
does  not  include  the  costs  of  the  motion,  and 
conseqnentlv,  the  court  can  make  no  order 
respecting  them.  Gardner  v.  ManhaUs  14  Sim* 
575. 

2.  The  costs  of  an  abandoned  motion  in  sup- 
port of  which  the  party  has  given  notice  of  his 
mtention  to  read  an  aflidavit  previously  filed 
in  the  cause,  are  only  40s.  Green  v.  Meart$, 
14  Sim.  526. 

PBTITION   FOB  COSTS. 

PriorUy  of  executor's  costs  when  found  siffl- 
eioi^. — ^Whether  it  is  regular  to  present  a  pe- 
tition to  come  on  with  the  cause  on  further  di« 
reetions,  for  the  purpose  of  stating  cireum* 
stances  occurring  since  the  filing  of  the  bilL 
with  a  view  only  to  the  adjudication  of  the  costs 
of  suit :  Semble,  not. 

Where  the  fund  is  deficient,  the  executor's 
costs  of  an  administration  suit  are  paid  there* 
out  in  priority  of  the  other  parties.  Tanner  v. 
Dancey,  9  Beav.  339. 

PBOCBJBDINO  FOB  COSTS. 

Where  a  suit  was  prolonged  for  the  sake  of 
the  costs,  after  the  question  in  dispute  between 
the  parties  had  in  effect  been  deciaed,  the  court 
refused  to  give  costs  on  either  side.  Ottley  t. 
Gray,  35  L.  O.  9. 

BBCBIVBB. 

An  adverse  application  was  made  against  a 
receiver  by  a  part^  to  the  cause,  which  was  re- 
fused with  costs.  The  applicant  being  whoQy 
nnaUe  to  pay  the  costs:  Held,  that  the  re- 
eeiver  was  mlitled  to  be  indemnified  and  have 
his  coats,  as  between  sdidtor  and  client,  out  of 
the  fund  in  hand  belonging  to  incumbrancers. 
Cdwramd  v.  Haiimer,  9  Beav«  3. 


See  Amendment. 

BXBOUTOB* 

BepreseKteHihe  of  insoheni  etfeeutwr. — The 
lepnsBoCativs  of  a  defralting  executor  fally 
accounting,  is  entitled  to  deduct  bis  costs  of 
mit  out  of  the  assets,  though  they  may  be  in. 
mifficient  to  repay  the  breach  of  trust.  Haldehby 
T.  Spofitrth,  9  Beav.  195. 

See  Petition  for  Costs. 

FBAUD. 

I>tf«Mfa/.— Observations  as  to  the  legal  and 
ematable  right  of  parties  to  bar  known  existing 
advene  claims  b^  fine  and  non-chum.  If  in 
leyyioff  s  fine  a  direct  fraud  is  practised,  this 
court  has  undoubted  jurisdiction  to  ^ve  relief, 
bot  the  mere  fhct  that  a  partjr  levying  a  fine 
Baa  good  reason  to  believe  that  if  he  did  not  do 
as  an  adverse  claim  might  or  would  be  esta- 
bliihed  against  him,  has  nsnrer  been  eonndered 
ttcafficient  evidence  of  a  gross  fiaad  to  induce 
this  court  to  grant  relief. 

An  estate  wsa  settled  on  husband  and  wife 
far  life,  with  a  limitation  to  their  issue,  and  in 
default  a  power  of  appointment  was  given  to 
the  wife.  There  was  one  child  only  of  the 
nanriage,  who  died  an  infant  The  wife  sur- 
vived her  husband,  and  appomted  the  estate  to 
6.  D.  F.,  who  was  the  relessee  to  uses,  and 
liad  possession  of  the  settlement.  G.  D.  F., 
shortly  after  the  wife's  death,  made  a  feoffment 
and  levied  a  fine  ^th  proclamations.  After 
the  eiq)irBtion  of  five  ^ears,  the  heir  of  the  child 
ckimed  the  estate,  insistin|[  that  under  the 
terms  of  the  settlement  the  cmld  took  the  estate 
in  fee,  and  that  the  power  of  appointment  had 
never  arisen.  He  med  a  bill  against  G.  D.  F. 
to  avoid  the  fine,  alleging  that  it  had  been 
levied  with  the  full  knowledge  of  the  plaintiff's 
riffhts,  and  with  a  fraudulent  view  to  bar  them. 
HeU,  that  the  act  of  G.  D.  F.  did  not  con- 
stitute a  fraud ;  that  G.  D.  F.  stood  in  no 
fiduciary  relation  towards  the  plaintiff;  and  the 
hill  was  dismissed  with  costs. 

Where  a  plaintiff  imputes  personal  fraud 
aluch  is  not  proved,  it  is  a  reason  for  awarding 
coats  agunst  nim  on  the  dismissal  of  his  bill. 
iM^/ey  V.  Fisher,  0  Beav.  90. 

INTBBLOCUTOBY  APPLICATIONB. 

A&tk  Order  of  May,  1846.— After  the  filing 
«f  t  bill,  plaintiff  gave  notice  of  motion  for  an 
iojoaction,  which  motion,  at  request  of  defend- 
ants, stood  over;  in  the  mean  time  defendants 
filed  a  demurrer,  which  was  over-ruled,  but,  on 
appeal,  allowed.  Plaintiff  being  ordered  to  pay 
tae  costs  of  the  demurrer  and  the  costs  of  the 
suit.  Held,  that  the  defendants  were  not  en- 
titled to  the  costs  incurred  by  them  in  prepar- 
ing to  resist  the  motion.  Finden  v*  St^hens, 
35  L  0.  35. 

MOBTOAOB. 

Assignment  of  debt.^Decree  by  consent  on 
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Amd^fSea  IXgeifi  pfVinei :  Lam  qf  Owfir. 


msHSAiaKO. 


An  ordar  lor  roheariag  was  dudwgecl  with 
ciMl%  bat  m  the  ntflan  time  the  canee  had  beea 
MBtAamuwad  briefs  ^elivefed :  field, OuHtbe 
4908ts  tbereof  could  not  be  included  ia  ^ 
order^  and  could  only  be  given  oa.  a  rehearing, 
J  epedal  application.  Xkweapori  w.  Stttf- 
p  9  Beav.  106. 

RETJLTNffR,   B^SCIAL. 

Hdd,  that  in  taxing  the  costs  of  a  soit  which 
were  to  be  paid  by  the  defendant,  a  special  re- 
tainer paid  by  the  i^ntiff  to  the  Attorney- 
General,  who  did  aot  actually  practise  in  the 
Court  of  Chancery,  ought  to  be  allowed,  al- 
lihouffh  there  were  no  special  circmnstances 
whi£  rendered  the  employment  of  the  Attor- 
ney-General necessary.  Nichols  t.  Haslam,  15 
Sim.  49. 

nwmSLlTY  FOE  OOSTfl. 

A  plaintiff,  whose  residence  was  correctly 
stated  in  the  bill,  ordered  to  give  security  for 
costs,  because  he  had  freauently  chang^  his 
place  of  abode  since  the  biU  was  filed,  rlayer 
T.  Andersen,  15  Sim.  104. 

Cue  oitad  in  the  jadgmeot :  Calvert  t.  Day,  S 
Ymm.  &€oU.  £q.  £x.  217. 

SHORT-HAND  WBITXS'S  NOTB8. 

SeeCoflRseL 

SPECIFIC   PSRFORMANCE. 

JDlmMial. — When  s  bill  for  epectfic  perfor- 
anance  is  £led  by  a  pordiaser,  and  it  tarns  oat 
tiut  ti^  vendor  cannot  make  a  good  title,  the 
bill  is  dismissed,  but  without  costs.  Maldm 
V.  Fyson,  9  Beav.  347. 

STAYING  TRIAl^ 

An  ap|)boation  to  stay  the  trial  of  an  iesiie 
lar  the  poiipose  of  obtaming  further  evidence 
refused  with  costs  under  the  circumstances, 
Bargrave  v.  Hargrave,  9  Beav.  15  3« 

TRUSTER. 

1.  A*  assigned  leaseholds  to  J3.  in  considera' 
tion  of  4002.  stated  to  have  been  pud  to  him  by 
B.  On  the  next  day  B.  executed  a  deed  de- 
claring himself  to  foe  a  trustee  of  the  leaseholds 
for  il.'s  wife.  The  deeds  were  afterwards  de- 
clared to  be  fraudulent  and  void  as  against  A.'s 
creditors,  and  the  court  refused  to  give  JS.  his 
costs,  because  the  declaration  of  trust  recited 
falsely  that  the  400iL  was  the  sqMurate  property 
of  X'e  wife,  and  that  B.  had  received  it  from 
her^  and  B.  had  signed  a  receipt  for  H,  TVir 
quand  v.  Ktught,  14  Sim.  643. 

2.  Lunatic. — Mahttenamce, —  Costs  of  cross 
swU. — If  a  trustee  be  sued  in  Chancery  for  an 
account,  and  it  appears  that  he  has  properly 
•ecKpended  sums  of  money  for  the  protection  and 
aafety,  or  for  the  mainteAanoe  and  support  of 
his  e«f<«i  ^  itmst,  at  a  time  when  he,  tfaovgfa 
advlt,  was  iiicapable  of  taktaff  care  of  himsrif^ 
Ibe  court  will  aUow  him  etfedit  in  acoomt  Sar 
such  siuns  of  money. 

A  bill  may  be  filed  in  the  name  of  a  pefison 


auegea  to  be  "fn  tmsimd  vuno,  fboofffa  not 
found  so  by  inquisition,  by  anv  oneproiening 
to  be  his  next  mend*  and  sucn  a  person  ina| 
be  sued  as  a  defendant,  and  the  coort  dien 
appoints  a  ffuardian  to  answer  for  him.  In 
such  cases  the  court  imposes  aU  &e  restnintg 
of  infancy,  and  the  party  is  boand  by  the  acts 
of  the  gwardian  aemppointed.  Theeeurtksnif 
pro|per  evidence  that  they  are  incapable  of  pi» 
tectums  thrar  <>wb  interests,  tnats  them  m 
iniMits,  or  aa  inaane,  chough  moI  found  to  by 
inquisition,  and  being  sBtLafied  that  their  aezt 
friend  or  guardian  pays  proper  atteatioa  to 
their  interests,  and  making  all  necessary  in- 

guiries  to  ascertain  i^m  rights  and  what  is 
eneficiid  to  them,  or,  if  necessary,  directing 
that  a  commissioo  may  be  applied  for,  oli^ 
mately  deals  with  their  rights  and  property  m 
justice  may  require. 

A  contract  may  be  impfied  in  favomr  of  i 
pcffson  who  has  eopplied  a  person  of  ansooid 
mind,  tlMMigh  not  so  liaund  by  inquisition,  nitk 
necessaries,  or  has  provided  him  with  props 
proloctioa  and  oimort — Sembh, 

Jurisdiction  of  the  court  to  interfere  finrtk 
protection  of  a  lunatic  not  found  so  by  inquflp 
tion. 

An  executor  was  allowed,  «nder  the  dioaB- 
stances,  the  costs  of  a  cross  cause  for  admins 
tration  of  the  estate  institoted  by  him  agaiat 
his  ossim  que  trust.  Ndsan  v.  Dmouk, 
DuMOombe  v.  Ndsou,  9  Beav.  211. 

Case  cited  io  the  judgment :  Sherwood  r.  Sudar* 
iioo,l9  Ves^SSO. 

3.  Separate  appearaace.— Trustees  appeired 
separately.  One  lived  in  a  distant  part  of  the 
country.     The  court    dedined    making  any 

Siedal  order  as  to  costs.     Wiksv,  Cooper,) 
eav.  298. 

4.  Separate  mwioer.— Where  a  bffl  was  fled 
cm  behalf  of  an  infant  against  trustees  for  nuin- 
tenance,  and  one  of  the  trustees  being  at  vaii' 
ance  with  the  other,  employed  a  different  aoO- 
cxtorand  answered  separately:  HeA/, diattbe 
costs  of  so  doing  could  not  be  allowed  biou 
Webb  V.  Webb,  35  L.  O.  116. 

TWO   SUITS. 

1.  Proceeding  qfter  notice  of  liecreer— If  t^e 
decree  in  one  of  two  suits  will  effect  the  object 
of  the  other,  the  proceedings  in  the  latter  M 
be  stayed,  but  the  party  moving  is  not  oUitlad 
to  bis  costs  from  the  party  restrained,  and  who 
has  notice  merely  of  the  decree.  Lewis  t. 
Darner,  34  L.  O.  300. 

7.  Same  obfect — Staging  proceedinyt''^ 
party  prosecuting  a  mat  after  notiee  Cff  t 
decree  in  another  suit,  ui»der  ndiich  he  wsf 
obtain  all  the  relief  which  he  seeks  in  hie  oa^ 
may  be  refused  his  costs  of  an  apphcationlo 
stop  proceedings,  but  it  is  contrary  to  the  pn^ 
tice  to  order  hnn  to  pay  such  costs. 

iSuch  application  may  be  made  by  the  plvn- 
tiff  in  the  ooit  in  whieb  the  decree  has  been 
made,  if  he  have  an  interest  in  sta^g  the  ^ 
ceedings,  as  well  aa  by -the  defendant,  altboogb 
such  plaintiff  be  not  a  party  to  the  other  fitft* 
Earl  of  PottarUngtan  v.  Dnmer,  3  PhiL  36t 


DIGEST,    AND   JOURNAL    OF    JURISPRUDENCE 


SATURDAY,  JANUARY   1,  1848. 


— — "  Quod  magiB  ad  NOi 

Pertinet,  et  neecire  malum  eat,  agitamus.' 


PBIVATE  ARRANGEMENTS 

BETWEEN 

DEBTORS  AND  CREDITORS. 

We  are  not  blind  to  the  imperfections  of 
the  Bankraptcy  Laws,  aggravated  as  they 
have  been  by  preposterous  and  ill-considered 
changes,  nor  are  we  peculiarly  enamoured 
with  the  machinery  by,  or  the  mode  in! 
which,  this  branch  of  the  law  is  administered. 
Befective  as  the  system  is,  however,  we 
concur  with  those  who  insist  it  affords  in 
general  a  more  satisfactory  assurance  that 
creditors  will  obtain  that  to  which  they  are 
undoubtedly  entitled, — the  equal  distribu- 
tion of  all  the  effects  possessed  by  a  bank- 
nipt  at  the  time  of  his  bankruptcy,  than 
can  be  secured  by  any  private  arrangement. 
^e  are  quite  aware  that  this  view  was  not 
popular  in  the  city  only  a  short  time  since, 
&Qc[  are  not  sorry  to  find  the  creditors  of 
insolvent  houses,  great  and  small,  rapidly 
conuDg  ronnd  to  our  opinion.  This  new 
&ngled  system  of  winding  up  the  affairs  of 
hankrupt  houses,  under  a  deed  of  inspection, 
is,  at  the  best^  nothing  more  than  a  plan 
fi)r  distributing  assets,  without  any  investi- 
gation, and  in  nine  cases  out  of  ten  is 
founded  npon  an  objectionable  basis. 

It  is unifcvmly  resolved  inthefirst  instance, 
that  small  creditors — that  is  to  say,  creditors 
to  the  extent  of  50/.  or  1 00/.,  as  the  case  may 
be,  should  be  paid  in  fulL  Under  this  re- 
aolntioa  the  domestic  creditors  of  the  bank- 
nipt  reoeive  20«.  in  the  pound  at  the  ex- 
pente  of  his  trade  creditors.  No  doubt»  it 
is  extremely  gratdul  to  the  feelings  of  a 
person  who  has  been  aecustomed  to  fill,  and 
c^eot  to  be  able  to  continue  to  maintaiB, 
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HOKAT. 

'  a  certain  position  in  society,  that  those  who 
supplied  his   household,    his  grocer,   and 
tailor,  and  wiue  merchant,  should  not  be 
losers  by  his  unsuccessful  speculations.     Is 
it  just,  however,  that  they  should  fare  so 
very  much  better  than  his  trade  creditors  ? 
It  is  quite  possible,  the  bankrupt  merchant 
may  have  dealt  with  the  tradesmen  who 
I  supplied  his  house  for  many  years,   paid 
I  i  hem  puncimally,  and  that  they  have  realized 
'  a  good  rouml  sum  by  way  of  profit  from  his 
custom.      Why  should  tradesmen  of  this 
description  be  placed  in  a  more  advanta- 
geous position  than  trade  creditors,    some 
I  of  whom  might  have  had  no  other  connec- 
tion with  the  bankrupt,  than  the  misfortune 
of  holding  one  of  his  dishonoured  accept- 
ances, received  in  the  ordinary  course   of 
■  business  ?     It  is  impossible  to  suggest  any 
>good  reason  why,    as  between   creditors, 
those  of  one  class  should  be  preferred  to 
.  another  after  this  fashion.     It  may  be  said, 
j  that  upon  the  suspension  of  great  houses, 
lit  is  generally  found  the  aggregate  sum 
j  payable  to  domestic  creditors  is  compara- 
tively insignificant.     If  the  fact  be  so,  the 
,  arrang^ement  by  which  this  class  of  creditors 
are  paid  in  full,  and  others  paid  only  a 
small  dividend,  is  not  the  less  objectionable 
in  principle. 

It  may  be  freely  admitted,  however,  that 
this  is  not  the  greatest  objection  to  the 
private  arrangements  which  have  lately  been 
so  much  resorted  to.  Those  arrangements 
afford  abundant  opportonities  for  the  ex- 
ercise of  dexterity  and  management,  on 
the  part  of  those  who  have  the  power  and 
dispositioa  to  bring  those  qualities  into 
play.  QoestioiiaUe  clai|n8  are  frequently 
admitted  npon  oeoditions  mutually  advan- 
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Prhate  ArroHgemenis  between  Debtors  and  Cntktors. 


UffeouB  to  the  claimant  and  the  alleged 
deotor,  though  very  little  to  the  henefit  of 
the  insolvent  trader's  estate.  It  is  con- 
stantly thrown  out  as  an  inducement  to 
creditors^  to  accept  a  proposed  composition, 
that  there  are  ante-nujptial  or  post-nuptial 
settlements,  or  debts  due  to  relatives,  who, 
in  consideration  of  the  proposed  arran^ 
ment,  are  willing  magnanimously  to  rehn- 
quish  the  securities  to  which  they  are  alleged 
to  be  entitled,  and  to  share  equally  with 
the  unsecured  creditors,  whatever  the 
bankrupt's  estate  may  yield.  Lord  Eldon 
used  to  say,  that  the  claims  of  relations  on 
a  bankrupt's  estate  were,  either  the  best  or 
the  worst,  the  most  meritorious  or  the 
most  suspicious,  of  all  claims.  When  a 
trader  is  in  difficulty  or  embarrassment, 
and  has  affluent  relatives,  nothing  is  more 
natural  than  that  he  should  seek  assistance 
from  them,  and  when  advances  are  made 
by  friends  to  assist  a  struggling  trader, 
nothing  can  be  more  equitable  than  that 
those  who,  generously  and  confidingly, 
administered  to  his  necessities,  should  be 
reimbursed  rateably  with  other  creditors  as 
far  as  his  estate  will  admit.  On  the  other 
hand,  nothing  is  more  common  than  for  a 
trader  in  embarrassed  circumstances,  to 
enter  into  legal  obligations  to  those  to  whom 
he  has  really  incurred  no  pecuniary  ob- 
ligations, with  the  fraudulent  purpose  of 
protecting  himself  from  the  just  conse- 
quences of  reckless  extravagance  or  impro- 
vident trading.  The  court  of  bankruptcy, 
whatever  its  other  defects  may  be,  affords 
means  for  probing  and  investigating  the 
thousand  fraudulent  transactions  unprinci- 
pled men  in  embarrassed  circumstances 
resort  to,  which  means  are  voluntarily  aban- 
doned by  creditors,  who  rely  on  the  in- 
terested statements  of  accountants  hired  by 
insolvent  firms,  in  preference  to  the  pro- 
tection which  the  established  tribunals  of  the 
country  affords. 

We  have  already  endeavoured  to  combat 
an  impression  which  prevails  extensively, 
that  the  affairs  of  an  insolvent  firm  may  be 
wound  up  under  private  inspection,  at  a 
much  less  expense,  than  the  estate  of  the 
same  firm  could  be  administered  under  a 
fiat  in  bankrupty.  Our  conviction  that  this 
view  is  erroneous,  has  been  fortified  by  a 
eommunication  from  a  correspondent  whose 
experience  and  knowledge  of  the  subject 
gives  deserved  weight  to  his  opinion.  (See 
ante,  p.  111.)  As  the  remarks  already 
hazarded  on  this  part  of  the  subject,  do  not 
seem  to  have  been  sufficiently  eipHcit,  we 
may  be  excused  for  discussing  the  matter 
aon^^wbat  in  detail.    Many  of  the  expenses 


consequent  upon  the  windiv^u^^of  aaia- 
solvent  estate  under  a  tiat  m  iMnkni^, 
must  also  be  incurred  when  tbe  aftnsofa 
firm  which  has  stopped  payment  aie  tor  le 
wound  up  under  the  snperintendeaee  of 
inspectors.     In  both  cases  profeniomd  ser- 
vices must  be  obtained  and  remoneiated. 
In  the  one  event  the  solicitor's  bill  is  ine- 
vitably subjected  to  taxation,  in  the  other, 
the  solicitor's  charges  are  not  neoessaifly 
subjected  to  any  revision  of  the  kind.    So 
likewise  with  respect  to  the  accountant's 
charges.     In  bankruptcy  those  charges  are 
specifically  required,  by  a  provision  of  the 
statute  5  and  6  Vict.  c.  122,  s.  83,  to  be 
subjected  to  the  taxing  officer's  opioioQ. 
Under  private  arrangements,  the  accountint 
charges  what  he  thinks  reasonable  and  fiir, 
under  the  circumstances,  and  diere  are  no 
means    by  which  those    charges  can  be 
brought  under  the  revision  of  any  public 
officer.    The  debts  and  assets  are  collected 
and  realized  under  a  fiat  at  much  less  ex- 
pense than  by  any  other  mode  of  ppocedurt, 
as'  the  Court  of  Bankruptcy  exercises  a  own- 
pulsory  power  of  enforcing  th^  admission  of 
debts  due  to  bankrupts'  estates,  which  b 
singularly  efficacious  and  economical.    The 
court  fees,  and  the  remuneration  to  idricb 
the  official  assignee  is  entitled,  are  items  of 
expense  peculiar  to  the  proceedings  in  bank- 
ruptcy', and  are  generally  pointed  out  as  a 
sufficient    ground    for  recommending  the 
avoidance  of  a  resort  to  that  tribunal,  ia 
cases  where  the  assets  are  expewtedtebe 
considerable.    Now,  it  so  happens,  as  we 
have  already  remarked,  that  these  chai^ 
the  enormity  of  which  are  so  oflten  insisted 
upon,  operate  much  less  objectionably  vhen 
there  is  a  considerable  estate  to  distribote. 
The  court  fees,  which  vary  from  50/.  to  60/., 
although  most  oppressive  when  the  estate 
is  trifling,  are  really  a  matter  of  compm- 
tively  small  importance  when  viewed  in  T^ 
ference  to  a  large  estate.     Upon  an  estate 
producing  5000/.,   for  instance,  the  cd«ut 
fees  would  probably  not  exceed  2/.  per  cent., 
and  in  no  case  could  amount  toabore  SI*  ^ 
cent.     Assuming' the  average  to  be  twosnd 
a  half  per  cent.,  which  is  rather  ebore  the 
mark,  the  creditor  in  such  a  case  would 
receive    19«,     6d.,    instead    of   SU*.   ^^ 
every  pound    to  be   distributed.     If  the 
estate  realized  10000^.,  however,  the  court 
fees  would  only  cause  a  reduction  'Of  3rf*  io 
the  pound,  and  so  in  prOportioo  ia  iiit  Asr 
tributable  estate  increased  in  amomit.  The 
same  observation  is  appliMbltf  to  thb  mnu- 
neration  payable  to  the  official  assignees.  As 
alreadyremarked,with  aii^nik!tftmjlt*ble(li«e 
gard  touniformity,the  commlsSlM^enhuees 


<4UiW«U%  qfMpidence  to  B^kdn  QHorantee,^ 


tiUisM  f  diS^eeot  .^caU  of  remuneration  in 
eviiid  die  six  metropolitan  courts !     The 
genenl  refl«lt»,  bowevar,  we  have  reason  to 
ktffWi^  is  very  much  the  same  in  all  the 
coofts*    Th&  official  assignee  receives,  upon 
SD  average  of  twelve  months,  upon  dl  the 
bankruptcies  allotted  to  him,   about  two- 
BDd«*balf  per  cent.,  but  his  remuneration, 
when  the  sum  to  be  divided  amongst  credi- 
tors amounts  to  25,000/.,  does  not  exceed 
one  per  cent.,  which  is  somewhat  less  than 
^d,  in  (he  pound,  upon  the  sum  to  be  dis- 
tributed amongst  tbe  creditors.    There  are 
few  casea  of  commercial  failure,  we  appre- 
hend, in  which   the  superintendence  and 
control  of  an  able  man  of  business,  uncon- 
nected with  the  parties,  and  placed  by  his 
position  above,  suspicion,  is  not   cheaply 
porchased  by  such  an  outlay.   If  the  assets 
GoaU  be  as  well  and  as  cheaply  distributed  | 
under  a  private  arrangement,  as  through 
the  mstruroentality  of  the  Court  of  Bank- 
ruptcy, which  we  greatly  doubt,  the  facili- 
ties which  the  latter  affords  for  the  inves- 
tigation and  discovery  of  fraud,  renders  it 
decidedly  preferable,  and  more  advantageous 
to  creditors.     In  a  word»  justice  can  only 
be  administered  in  such  cases  through  the 
instnunentality  of  a  public  tribunal   and 
the  attention  of  the  profession  and  the  pub- 
)ie  cannot  be  more  usefully  directed  than  to 
the  subject  of  the  bankruptcy  laws  and  their 
tfTective  administration. 


ADMISSIBILITY  OF  EVIDENCE 
EXPLAIN  GUARANTEE. 


TO 


In  a  recent  number,*  when  discussing  the 
hna  and  effect  of  a  Guarantee,  we  took 
occasion  to  remark,  how  frequently  this 
description  of  security  turned  out  worthless, 
fi«m  the  defective  construction  of  the  in- 
atrument,  A  case  has  been  subsequently 
reported  ^  which  indicates  a  disposition,  on 
the  part  of  the  common  law  judges,  to  ex-, 
tend  and  give  effect  to  the  equitable  prin 
ciple  of  eomstruction,  that  an  instrument 
ambiguous  in  its  terras  may  be  explained  by 
parol  evidence. 

In  the  case  under  consideration,  the 
SiOaruitee  was  in  these  terms:  ''In  con- 
sideration of  yonr  having,  this  day,  ad- 
vanced to  our  client,  Mr.  V.  D.,  of,  &c., 
760L,  secured  by  his  warrant  of  attorney, 
payable  on  the  22nd  August  next,  we  here- 
oy  joiiKtly  aasd  severally  undertake  to  pay 
the  same  on  default,  &c.  Dated,  &c.,  Swan 
&  M/'    An  aetion  having  been  brought  on 
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this  instrument,  it  was  contended  at  the 
trial,  that  the  guarantee  referred  to  a  p^t 
considwation,  and  that  an  action  could  not 
be  maintained  on  it,  as  for  a  futute  con- 
sideration. On  the  other  side  it  was  sub- 
mitted, that  the  ambisuity  was  latent  and 
might  be  explained  oy  parol  evidence. 
The  question  came  before  the  Court  of  Ex- 
chequer upon  a  rule  to  set  aside  a  verdict 
taken  for  the  plaintiff,  and  enter  a  nonsuit ; 
it  being  conceded  in  the  argument,  that  if 
the  defendant's  undertaking  was  in  consi- 
deration of  past  advances,  the  plaintiff  was 
to  be  nonsuited,  but  if  it  was  in  considera- 
tion of  future  advances,  he  was  to  retain  his 
verdict. 

The  court,  in  giving  judgment,  proceeded 
on  the  principle,  that  in  the    case   of   a 
,  guarantee,  as  of  a  will,  the  circumstances 
under  which  the  document  was  executed 
may  be  looked  at,  not  to  make  the  docu- 
ment, but  to  show  its  construction ;  not  to 
contradict  it,  but  to  enable  the  court  to  read 
it  properly.     The  words  "this  day,"  in  the 
guarantee,  might  mean  any  part  of  the  day. 
"Having  advanced"  might  mean  ** shall 
have  this  day  advanced.*'     Evidence  of  the 
time  of  the  advance  was,  therefore,  properly 
received,    and   from  this    evidence   it  ap- 
peared that  the  guarantee  was  made  simul- 
taneously with  3ie  advance  of  money  by 
the  plaintiff  to  the  party  whose  debt  was 
guaranteed.     By^  taking  the  facts  of  the 
case,  and  applying  the  rules  of  common 
sense  to  them,  the  true  meaning  of  the 
parties  was  arrived  at,  without  contradict- 
ing the  instrument.     If  the  advance  had 
been  stated  to  be  made  "  yesterday,"  evi- 
dence could  not  be  adduced  to  show  that 
the  parties  meant  "  to-day  ;"  but  as  '*  this 
day  '•  might  mean  either  a  future  or  a  past 
period  of  the  day,  the  evidence  of  the  time 
of  advance  was   jproperly  received.      The 
barons,  in  delivenng  their  judgments,  re- 
ferred to  the  cases  of  ffaiffh  v.  Brooks,'^ 
Butcher  v.  Stuart,^  and  Farmer  v.  Moore^^ 
as  governing  authorities,  and  Mr.  Baron 
Parke  remarked,  that  in  the  former  case, 
where  the  words  were,  **  in  consideration  of 
your  being  in  advance**  Lord  Abinger  was 
correctly  reported  to  have  said,  that  there 
was  "  in  the  guarantee  an  ambiguity  which 
might  be  explained  by  evidence."     Upon 
these  considerations,  the  court  refused  to 
disturb  the  verdict  for  the  plaintiff,  and  in 
effect    maintained  the   sufficiency  of  the 
guarantee. 
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NEW  STATUTES  EFFECTING  ALTERA- 
.   .1.  ^v^^^.'-ITHM^  IN  THE  LAW. 

roMHEtt*  Y«5B    FOB    MAKIKG     RAILWAYS. 

11  Vict.  c.  3.       . 

J»  aet  <«  ffioe  fitfthgr,time  f^r  making  eertoin 
.r4L%l%oa^*    {2,0ik  Dw9t»ber  1847.) 

1,  Mmiway  oomprndex  may  apply  ta  ffommis- 
aumtnf'Of  railvHtys  for  extemsion  qf  time  for 
pmkasis  of  lands,  Sfc» — ^Whereas  divers  acts  of 
paziLuneQt  have  been  passed  for  making  rafl- 
vmp,  and  in  such  acts  respectively  certain 
peciodfl  of  time  are  limited  within  which  only 
the  powers  therebjr  granted,  whether  for  making 
^  railways  or  for  the  compulsory  purchase  of 
the  landfi  therein  celBrred  to,  can  oekiwfuliy 
exercised :  and  whereas  it  is  expedient  that  in 
oartaincases  further  time  be  granted  for  the  pur- 
poses .aforesaid ;  be  it  enacted  hy  the  Queen's 
most  fficcellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lordis  spiritual  and  tem- 
poraljand  Commons,  in  tiiis  present  parlbment 
asseinbled,  and  by  the  authority  of  the  same, 
that  if  any  railway  eompuny,  or  person  an^o- 
xised  by  any  act  or  acts  of  FarliameBt  to  con- 
stroot  a  railway  or  any  work*  conneoted  with  a 
rsikvay,  or  to  pUecbase  lands  for  any  such  pnr- 
poae,  desire  that  the  period  limited  by  such 
act  or  acts  for  the  completion  of  such  railway 
or  works,  or  for  the  purchase  of  such  lands,  be 
extended,  such  company  or  person  may,  at  any 
ticDO  within  two  calendar  months  after  the 
pnning  cf  this  Kct,inQke'«ppiiealion«  in  writing, 
to  the  emnmissiobers  of  rudwuy^  setting  fiorth 
what  sQitensioa  of  tine  is-^esirul  by  them  or 
1dm,  and  to  what  part  «f  the  railway,  or  the 
workfi  or  lands  connected  tbereirtth,  the  same 
is  intended  to  apply,  and  the  grounds  on 
which  such  application  is  ihade. 

2.  -Cosmu^stoaer^  may  require  company  to 
yive  noHee  of  appheation  hy  adifertieement  in 
the  Qneette^That  if  it  appear  to  ^e  said 
GomtaBBsioausrs  that  there  are  sufficient  grounds 
for  <enliortaining  such  application,  they  shall 
respire  the  company,  or  person  making  the 
same*  to  give  notice  of  such  application  having 
been  maos,  bv  advertisement,  inserted  in  such 
form  as  shall  be  approved  of  by  the  said  Com- 
missioaers,  once  in  the  London,  Edinbuiigh,  or 
Dubfin  Gasette,  accordingly  as  such  railway  or 
works  or  lands  are  io  England,  Scotland,  or 
Ivafauid,  and  oooe  m  each  of  three  successive 
vtaks  in  some  newspaper  published  or  circula- 
tiuff  ia  each  county  in  which  any  part  of  such 
railway  or  works  or  lands  to  which  the  ezten* 
sioa  of  time  is  intended  to  apply  is  situated, 
and  affixed  for  three  successive  Sundays  on  the 
prindtjal  outer  door  of  the  church  or  churches 
of  every  parish  in  which  any  sndi  part  of  such 
railway  or  wovks  or  lands  is  sltoaled ;  and 
eTKy«uchnotiae  ahall  set  Ibrth  within  what 
time  And  in  what  mtnner  any  penon  who 
thinks  himself  aggrieved  bv  anvsuch  proposed 
extenaipn  of  time,  and  who  aesires  to  object 
thereto,  may  bring  such  objections  before  the 
sasd  commissioners; 

a.  Coanntffsioaecs  of  raihouys   by  morrani 


under  their  seal,  may,  ^f?'!Jll[SSLA 
hat  been  ffioen,  enlarjfi  fV'KSPww 
tion  of  purchases  and  icbi**.Mftff%p 
to  the  satisfaction  of  the  said  coram^d 
that  such  notice  Iws  been  Hfly  ^^ed^idi 
the  expiration  of  the  tfane  therehi  a^|pomttf%' 
bringing  objections  before  iStie  -said'  cbmttiflr- 
sbners,  and  after  considering  all  sach  ob^- 
tions,  if  any,  which  have.been  brought  before 
them,  the  s^d  commissioners  m^,  if  tHey 
think  fit,  and  upon  such  terms  and  tondifkias 
as  they  think  fit,  by  warrant  under  Aeif 'seal, 
and  signed  by  two  or  more  of  thes^H'rtJamfe- 
sioners,  extend  the  period  alloliisd  by  siny  mt\ 
act  or  acts  as  aforesaid,  whether  for  the  com- 
pletion of  snch  railwav  or  works  or  for  ^e 
compulsory  purchase  ot  lands  for  that  piupoae, 
for  such  further  time  as  the  said  cominis- 
sioners  think  fit,  not  exceeding  two  years  from 
the  expiration  of  the  periods  so  afiowed  by 
such  act  or  acts  respectrrely ;  and  thev  m^  la 
extend  such  periods  respfectively,  ernitf  w  to 
the  whole  of  surfi  railway  or  woi'ki,  attd  fte 
ii4iole  ofthe  lands  recptired  for  the  sarOe,  or  as 
to  eb  much  of  snch  railway  or  the  works,  dt 
the  lands  connected  therewith,  as  sba&  Ve 
specified  for  that  purpose  in  such  w^rx^mt 

4.  Acts  mentioned  or  referred, to  is  ^ 
warrants  to  be  construed  with  reference  iff  ft? 
same. — ^That  when  any  such  wtirranl  iii  '^• 
said  is  granted  by  the  said  commrssionepS",  *^c 
act  or  icts  of  parfi^ment  authoriifmg  the  con- 
struction of  the  railway  or  worits  mentioned  or 
referred  to  in  such  warrant  Khali;  as  to  Hbs 
portion  of  railway  or  the  works  or  ]SQi$  t 
seribed  thereby  or  comprised  in  such  umant, 
be  construed  as  if  the  extended  Wiod  of 
periods  of  time  mentioned  in  such  wffl-fant  ^i3 
been  by  such 'act  or  acts  limited  as*  the  peiipi 
or  periods  respectivelj  within  whichtfie  pow^, 
of  such  act  or  acts  might  lawfully  be  exerci sen, 
whether  for  the  construction  of  such  railwar 
or  works  or  for  the  compulsory  purchase  of  ifae 
lands  required  for  the  same,  mstead  of  di^ 
periods  mentioned  in  such  act  or  ^cia  respec- 
tively. 

5.  ^0/  to  revive  expired  nowers.  !Eitf% 
contracts  and  notices  to  take  land's  to  be  con- 
strued as  if  this  act  had  not  passed.— Th^i  till? 
act  shall  not  have  the  efiect  of  revivbg  sbJ 
powers  which  had  expired  before  the  makhig 
of  such  application,  and  that  it  shall  not  pi^u- 
dice  or  affect  any  contract  or  agreemci&t  entered 
into  before  the  passins  of  this  act ;  and  wb^ 
before  the  passing  of  ttiis  act  any  contract  hith 
been  entered  into,  or  notice  giveh  bj  any  such 
railway  company  or  person,  for  purchasing 
taking,  or  using  any  lands  whidh,  tmder  any' 
such  act  or  acts  as  aforesaid,  such  t^ompaiif  or 
person  is  entitled  to  purchase,  take,  or  use,  thu^ , 
act,  or  any  warrant  therouiid0r>  shall  apt 
auliiori^e  any  extension  of  the  time  allowed  {br 
the  purchase  of  the  lands  comprised  or  nifio- 
tinned  in  such  contract  or  notice;  ani.^vd^ 
such  contract  and  notice  respectiTOV  ifluJl  oe 
construed  and  shall  take  efffeet,  iofl  tne  tame 
proceeding  shall  be  had  ^ereunAec.  SJio  >^ 
parties  thereto  shall  be  entitlol  to  W  <aine 
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ri|^t«iBdRneclictiafwpectilieno(  bodi  at 
Itir  aad  m  efu^«  m  if  tbis  act  ImmI  not  toeaa 


6»  ]A><iee«  qf  warrmti*  hmmg  grtmiti  U  bt 
pMiked  M  tie  GezUte.-^Th»l  within  one 
calendar  month  after  the  day  on  which  any 
such  warrant  aa  aforesaid  is  granted  by  the 
mi  comiaiasionera  they  ahall  cause  notice 
thereof  to  be  inserted  in  Ae  London,  Edm- 
bnrgh,  or  IHiUin  Oaactte,  aeeonfinslr  as  the 
nilwiE^,  worker  or  lands  meatkmed  tnenin  is 
erne  in  Bngjand^  Soodand,  or  irriand. 

7.  Poftiee  aggrieced  bjf  eaietmom  of  time 
btmg  grouted  wusjf  hetoe  eomj^eneaiion  for  addi- 
tuMol  Damage. — That  whenever  any  soch  war- 
rant as  aforesaid  shall  have  been  granted  by 
the  said  commissioners  for  extending  the  time 
witSun  which  any  of  the  powers  given  br  any 
80^  act  or  acta  n»y  lawfimy  be  exerciaea,  die 
JQMiceSy  afblmtofa,  vnipifosy  or  juries  raapao* 
tivdy,  as  the  caae  may  be,  who  wider  die  pro- 
viakm  of  such  act  or  acta  aliaU  award  or  assess 
the  compensation  to  be  made  by  any  snch 
company  or  person  aa  aforesaid  to  the  owners 
or  occapiers  of,  or  other  persona  interested  in, 
any  knds  taken  or  used  for  the  i>arp08e&  of 
w  soch  rulway  or  works,  or  injmrioasly 
a&ctedbythe  construction  thereof^  shall,  in 
eatiiaating  tbe  nmoont  of  each  eoa^nsation, 
hare  ngMrd  to»  and  make  eoaapenaation  lor,  die 
additional  dasonse  (il  any)  sostatned'by  aoch 
ovnera,  occapiers,  or  other  pcrsonsr  by  reaaon 
of  any  snch  extension  of  time  having  been 
KTuited  as  aforeaaid. 

d.  CotUraete  for  new  worke  not  to  be  entered 
kio  for  a  Umtied  period,  except  in  certain 
csiet.— That  no  railway  company  andiorised 
by  act  of  pailiaiianr  to  conatmet  a  railway,  or 
any  works  connected  with  a  raihrny,  who  had 
not  beibre  the  twenty-seventh  day  of  November 
in  the  year  one  thousand  eight  hundred  and 
forty-seven  executed  any  part  of  the  works,  or 
entmd  into  any  contract  or  agreement  for  the 
execution  of  any  part  of  the  works  which  they 
were  for  the  firat  dme  anthorixed  by  snch  act 
to  constract,  ahall  widiin  twelve  calendar 
nwrnlM  aftOT  the  passing  of  this  act  eater  into 
any  continct  ot  agreement  for  the  execution  of 
any  worka  so  for  the  first  time  authorised  by 
*och  act,  excepdnff  always  from  this  enact- 
ment contracta  and  agreements  for  the  con- 
stniction  of  part  of  anv  railwav  or  works  which 
by  an]^  act  shall  have  been  suDstituted  by  way 
oi  deviation  firom  any  part  of  the  line  of  sncn 
railway  as  authorixed  by  some  prmons  act,  or 
in  lieu  of  some  other  works  autnorised  by  some 
pnviona  act,  and  also  contiacu  and  agree- 
ments for  the  Gonstraction  of  snch  other  works 
fs  the  companj  shall  be  authorixed  to  proceed 
in  constructing  by  the  consent  of  the  holders 
of  three  fiftha  of  the  shares  or  stock  held  by 
sack  of  the  shareholders  of  such  company  as 
shalt  signify  their  assent  dtereto  or  dissent 
therefrom  within  the  time  and  in  the  manner 
hereio-afler  mentioned,  or  as  thejr  shall  be 
anthorized  to  proceed  in  constraedog  by  an 
order .  of  ^^  wd  Commisabiiers  of  railwms 
published  ui  the  London,  Edinburgh,  mt  Dubun 


Gazette,  according  as  tiie  workam  situated  in 
Bttgland,  Seotlam,  or  Ireland;  and  afi  con- 
tracts and  agreemeota  entered  into  io  contra* 
vetttion  of  ihia  enactment  shall  be  utterly  void 
and  of  no  effect. 

9.  Mode  pf  oeeeriaimHf  eoneent  cf  fiorv- 
holders  to  the  makhtg  of  contraete  for  new 
loorlv.— That  for  the  pm-pose  of  aseerfidnin^ 
such  consent  of  the  sfairAoIcforB  as  albresaid  a 
general  meedflff  of  tbe  shareholders  of  snen 
company  shall  be  held  within  six  weeks  after 
the  pmnrng  of  dns  act,  df  whidi  public  notico 
shall  be  given  1^  pubUc  advertiaement  in  die 
manner  rtquirea  or  uandly  adopted  for  adver<* 
tising  die  extraor^Bnary  genend  meetings  of 
such  company ;  and  a  circular  letter  shidi  be 
sent  by  the  post,  addressed  to  each  of  die 
shareholders  of  such  company,  according  to 
his  registered  addreaa  or  other  known  address, 
deaeribing  die  portion  of  line  or  works  pro- 
poaed  to  be  assented,  and  stating  that  a  general 
meeting  of  the  aliaraholdsrs  of  sneh  oompany 
will  be  held,  al  a  time  and  place  nendonod  in 
Bu^  circular,  lor  the  purpose  of  determiniag 
whether  a  contract  for  exaendng  such  worlu 
shdl  be  entered  into  or  not  within  the  twelve 
months  next  after  tho  passing  of  this  act^  and 
requesting  such  shareholdOT  to  signilv  hia 
assent  to  or  dissent  from  the  making  oc  snch 
contract,  according  to  a  form  to  be  contained 
in  auch  circular  letter,  which  form  shaH  be  to 
the  effect  set  forth  io  the  schedule  hereto ;  and 
sueh  circular  letter  shall  request  such  share- 
holder either  to  return  ancb  form,  sigiied  by 
him,  in  a  letter  addressed  to  the  secretary  of 
such  company,  or  fo  attend  sneh  general 
meeting  as  aforeeaid,  and  deliver  the  same»  so 
signed  by  him,  to  the  cMmum  thereof;  and 
at  the  meeting  so  to  be  held  the  chaimmn 
tber«>f  shaU  east  up  the  nmnber  or  amount  ^ 
shares  or  stock  held  by  sharehcddan  asaenting 
to  the  making  of  such  contract,  and  the  num- 
ber or  amount  of  shares  or  stock  held  by 
shareholders  disaendng  tliereftom,  whether 
snch  assent  have  been  aignified  by  the  share- 
hoUkr  sending  to  the  secretary  of  the  oompany 
snch  form  as  aforesaid,  signed  by  him,  or  by 
such  shareholder  attending  such  meeting,  and 
delivesiDg  in  the  same  to  tte  cfaaiman  thereof ; 
and  andi  chairman  shall  thereupon  poh&ely 
announce  the  number  or  amonnt  of  sharee  or 
stock  of  the  shareholderB  asaenting  to  themak- 
ing  of  such  contract,  and  the  number  or 
amount  of  the  shares  or  stock  of  those  dissent* 
ing  therefrom,  and  shall  state  whether  or  not 
the  holders  of  threo*fifttM  of  tbe  whole  of  sueh 
shares  or  atoch  consent  to  the  making  of  anelt 
contract:  Previded  always  thaa  in  roinpndng 
the  nnmberoraflaenatof  the  abares  ef  share-' 
holders  aasanting  or  diasenting  aa  afoieaaid  no 
sltamahidl  be  taken  into  account  theholdBr 
whereof  shsU  not  have  paid  all  the  calls  then 
due  by  biffi  upon  the  shares  held  by  him. 

10.  Cert^Seate  of  ike  ckdhrmem  qf  cusipiiay, 
comiJterrigmed  bg  tbe  eeoreiarfi  to  be  emdenmf- 
ofcom$eni.f^TkKt  a  eerdficata  nndor  that  band 
ofthochainaanofdiecoiapaByyand  ooudtee* 
signed  in  each  case  by  the  accretaiy  of  tho 
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««iapailX,iit«tiii|^.4l}Kttiicb.^»8fitiBg  as  afore- 
a^id  bai,  b^ep  di^y  held,  and  such  circular 
letter  Mut,  and  such  consent  f^yea  as  afore- 
siud,  in  pfkses  where,  the  same  is  giveo^  shall, 
witmn  one  week  after  the  ^ay  of  holding  such 
meetings,  he  deposited  in  the  office  of  the  said 
commissioners  of  railways;  and  snch  certifi- 
cate, or  a  copy  thereof,  certified  under  the  seal 
of  the  aaid  comnuesioners  to  be  a  true  copy, 
shall  he  re^eired  as  evidence  in  all  courts,  and 
before  all  iustices  and  others,  that  puch  con- 
sent was  Quly  given  within  the  time  afore- 
said. 

11.  That  this  act  may  he  amended  or  re- 
pealed  by  any  act  to  be  passed  in  this  session 
of  parliament. 

Schedule  referred  to  by  the  foregoing  act. 


(1) 

Name 

of  Rail- 

way, 


(1) 


Nanie 
Share- 
holder. 


(I) 
No.  of 

of  Ishares  or 

amount 

of  stock 

held  by 

him. 


(1) 
Works 

proposed 
to  he 

contract- 
ed for. 


(2) 

Whether 
assenting 
or  dis- 
senting. 


( 1 )  The  secretary  inll  insert  these  particu- 
lers. 

(2)  In  this  column  the  shareholder  will 
write  the  word  ^^Msenting"  at "  dissenting," 
.m-  the  ease  may  be,  and  sign  his  name  there- 
Vftdjsr. 

■If  <        .  '  ■'     ■   .      Ill     ■—■■■■■     I  ■■    -.1  ■  ■    ^ 

NOTICES  OF  NEW  BOOKS. 


Now  and  Tfien.  By  Samuel  Warren, 
F.R.S.,  Author  of  Ten  Thousand  a  Year, 
and  the  Diary  of  a  late  Physician.  1848. 
William  Blackwood  and  Sons.     pp.  527. 

It  is  tiot  ordinarily  within  the  province  of  j 
n  professional  journal  to  notice  works  of 
fiction.  We  are  permitted,  however,  to 
descant  on  the  History  of  the  Law  and  the 
Biography  of  its  Professors  ; — to  report  and 
comment  ou  remarkable  trials ; — to  review 
the  aeeuiefi  and  discuss  the  merits  of  the 
aetors  and  au&rers  in  the  real  dramas  pre- 
aenled  in  our  oowrta  of  iuatice.  A 
"Journal  of  Jurispntdenee,'*  m  its  widest 
sigi^cation,  may  deal  with  the  Theories  of 
the  Law,  and  the  consequences  to  society  of 
its  wisdom  or  imperfection.  Now  and  then 
we  may  overUap  these  limited  boundaries ; 
and  «dietb«r  «uch  or  any  other  causes  '*  us 
'tiieMimto  laanng,"  beeufficieiit  or  not»  we 
uraety^ataH  ei«iita,  venteeon  a  notice  of 
Mt.  WMtn^e'new  bo«k,  <'  Now  and  Then. 


Indeed  some  annoiin0nne«tiflfjM%e^4HMiie 
wejare  bound  to  gim,  tori^^jm^mkeiiiiVm 
bar,  so  celebrated  as  the  aathor,^^ 
takes  himself  to  the  f/ftSm^uicei^  t^.vm 
literary  labour,  is  entitled  to  find  il)  «• 
corded  in  these  pages  amongst  the  "  si^jii^ 
and  doings'*  of  that  profession  wluch  it  is 
oiur  duty  to  commemorate.  We  fiad» 
however,  abundant  grounds  in.  the  pr^Aeat 
volume  to  justify  our  aelectAug  it  from  tk 
mass  of  works  of  imagination,  and  sab* 
mitting  its  merits  to  our  readers,  h  foini, 
indeed,  a  truth-speaking  ohapter  in  the 
history  of  our  Criminal  Law,  and  espediHf 
in  the  infliction  of  capital  punishment. 
It  is,  in  fact,  the  case  of  an  extraordinaiy 
Murder*  wherein  the  proof  agpdnst  tk 
aocuaed  depended  entirely  on  ckfittmsUuHial 
evidenee.  Far,  howenrer,  ia  the  presat 
volume  from  that  Newgate-Calendar  9Af»\ 
which  has  long  attempted  to  e«eite  afiJse 
sympathy  in  the  public  mind  ia  behalf  of 
atrocious  criminals  invested  with  great 
courage  and  -some  doubtful  or  fictilioni 
virtue. 

Here  the  reader  will  find  the  law  aiof)l|r 
vindicated,  and  the  oonsohtians  of  teli^ 
exemplified  in  the  lives  as  well  of  the  lonk 
as  the  lofty  of  the  land.  | 

Although  there  is  no  word  of  pvefaoe  or  | 
introduction  discloaing  the  object  of  tk 
work,  it  is  manifest,  we .  think,  that  tbe 
author  has  not  for  a  moment  Joat  sight  it' 
the  moral  purpose  with  which  he  set  oot; 
of  counteracting  by  example  (whieh  is 
better  than  precept)  the  evil  effects  of  noit 
of  the  French'  and  many  of  the  £ng&b 
novelists,  who  draw  the  materials  of  their 
incidents  and  their  traits  of  character  froir. 
the  haunts  of  vice  and  crime. 

Mr.  Warren,  by  a  rare  combinatioB  oi 
legal  knowledge  and  literal^  genius*  ^ 
enabled  to  interest  both  the  profession  ao^ 
the  public ;  gratifying  the  former  by  juA 
views  of  their  high  cs&ng^  and  interestiA^ 
and  instructing  the  latter  in  those  subjects 
of  forensic  investigation  whieh,  above  aU 
others,  when  presented  by  a  ouBter-haiicl 
are  calculated  to  arouse  the  best  feelings  d 
human  nature. 

The  practical  experience  ef  the  author» . 
as  well  on  the  Northern  Circuit  as  in  Uu- 
don,  has  enabled  him  to  draw  with  vivid- 
ness, not  only  the  general  outline  of  hk> 
work,  but  to  fill  up  with  marvellous  preo- 
sion,  every  detail  that  was  essential  to  gin'  i 
completeness  to  all  parts  of  the  picture. 

The  main  outline  of  the  <toiy,  ao  ftrW' 
it  will  be  requisite  for  our  pnrpo^,  is  MWi 
told.  About  a  hundred  yem*'!^,  in  ^ 
plaee  adjoining  the  seft^hoiv,  4^^'&A^   > 
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■►'tei«d;'of  wWch'hetras  partly 
i^bjr  faliHitag  his  obHgationa  as 
Wel^lfbr  "m  tfty#ofrlhy  friend.  Near  him 
i9  die'^lbtk  an4  dotnam  of  Lord  MiWer- 
ttioiri^'  a  p^erfal  and  wealthy  noblenum, 
wbofii^  iStewajpd  deslied  to  coioapel  AyUffe  to 
')NUt  feUrn.  hia  paternal  acres  in  order  to 
-foim  amew'i^roaeh  to  the  castle.  The 
ptoMnt  ii  of  'a  most  pious  and  exalted  cha- 
mber, and  has  a  sou,  frank,  dutiful,  but 
nflpetirius.  The  peer  is  lofty  in  intellect 
tB  in  station,  but  proud  and  unbending.  It 
is  darkly  hinted,  tm  the  story  proceeds,  that 
in  early  lift  be  had  been  eng^d  in  a  duel, 
tiier«8QU  of  which  dwells  heavily  on  his 
ttlndi '  He  kad  an  only  son>  Lofd  Alk- 
•tttttfdj'^siSBsiiig  idl  the  accomplishments 
#'h^  ag^,  but  aiRieted  witli  occasional 
mel^choly,  the  remxlt  also  of  a  duel  on 
some  ebtirentional  point  wherein  he  had 
sriakibis  adversary.  The  daughter  of  the 
•MV  aJid'  the  yoeing  wife  of  the  son  aire 
fM^ftrayed  as  eminently  charitable,  and 
pioos.  To  these  must  be  added  a  very 
i)!W«tett«;  ehliraeter  ift  the  tale,  'the  excel- 
l^'Vickr  iff  the  j^mish,  the  Rev.  Mr. 
HyUoni'a  ttiost  perfect  example  of  a  chris- 
tian minister.  There  is  also  a  Captain 
Lutteri^e^  a  bkmt  soldier,  but  4he  soul  of 
UjKkit  'and  high  dkieipline.  The  steward 
ef  the' earl  is  theD^ff^o^tM  of  the  stbry. 
%  f<i^n^for«  pevsonai  chastisement  in- 
fliceed  "Upon  him  by  young  Ayliffe  for 
Ihi^ti^ning  Ma  ikther  with  the  workhouse, 
a 'i^lok  ia- IfiHi^  by  which  the  young  man  is 
tnpqvg&t  tinder  condemnation  for  poaching. 
'ftevengefWl  expressions  are  uttered  by  him, 
besHlig  against  the  steward  or  his  accom- 
plice, which  are  afterwards  perverted  as 
pT^^Ofntoallee  tb  the  earl.  Soon  after, 
the  -yott^g  l6td,  disquieted  by  a  conversa- 
tlon  amongst  the  military  guests  at  the 
Oistlei  Walks  forth  at  night  into  the  wood 
tt  some-  distance,  and  is  not  long  after 
ibond  mmrderedb  Young  Ayliffe  was  there 
miiting  to  iia^t  vengeance  on  the  poacher 
^lio  had  %een  employed,  first  to  tempt  and 
theii'%eeHiy'  him.  In  his  walk  he  stumbled 
on  the  body  of  the  murdered  nobleman,  be- 
<9N^  marked  with  blood,  and  hearing 
sdviAdS' of  footsteps  fled,  apprehending  sus- 
l^don  nintfnld  faU  on  him,  (conscious  of  his 
awn  eidpftbie  mtentiens  towarda  another, 
^tigh  'g^ttesa  of  this  offence). 
**fti^  e6tiscience  doth  make  cowards  of  us  all.** 

-nn.*-;;  ,    ■.•: 

9^iWa|^^Ui3llied  t^  hia  Other's  cottage  and 
s^fsrdieaif^m.i  T^mordec  it  appears  had 
Jbefifi  ^f9/)sapi^li  with,  a  blunt  inatmme&t. 
AiM^ef,'^!^  a.  )f^',bi^dgeo^  or  sticks .  on 


which  weM^  tt«vka  -of  %l<todr'^iS'tlilir%«a 

assumed  to  be  the  ^(♦ea:poti  useJ  tft^'j^ef^ 
trate  the  crime.  '    '       '/i    '- 

Such  were  the  facts  so. far  ^  they  were 
known  at  the  time  of  the  triaL  This  msff 
be  considered  as  the  '^Now*'  of  the  ^t^ryv 
Twenty  years  afterwards,  as  they.,  were 
''Then''  discovered,-  the  drcumstancea 
which  we  shall  state  presently  cleared  iljf 
the  mystery.  AH  the  proceedings  at  ihe 
trial,— the  dignified  conduct  of  the  judge, hi^ 
sagacious  and  searching  questions^  his  im- 
partiality^  his  disposition  mercifully  to  ^ve 
the  prisoner  the  benefit  of  any  poa^ibie 
doubt,  yet  his  firm  sense  of  justice,  are  all 
admirably  depicted.  We  cannot,  however, 
say  that  the  prisoner  was  well  dcifended, 
though  he  had  both  counsel  and  attorney. 
Perhaps  they  were  brought  into  the  field  of 
inquiry  too  late,  and  anxiously  discharged 
their  duty  with  the  defective  materials  sup- 
plied to  them  to  the  best  of  their  ability. 
Amongst  other  things  it  does  not!  appear 
that  the  bloody  stick  was  sufficiently  proved 
to  have  been  the  instrument  of  •  death. 
Contrary  to  their  advice,  the  prisoher  ad- 
dressed the  jury  himself,  admittihg  the 
facts,  explaining  bis  conduct  and  asserting 
his  innocence.  Unhappily  for  his  defences 
the  adn4ssion8»  weiglxed  agaiust  })i\a»  and 
his  explanations,  unsupported  by  evident 
went  tor  nothing.    *       • 

The  case,  as  we  hove  said,  is  Tcptfesentsd 
to  have  occurred  100  yean-  i^o.  '"Mr. 
Warren  has  a  marvdlous  power  of  iftiita- 
tion,  not  merely  of  the  outward  form,  ^e 
tone  and  manner  of  eafipresaiod  c€  the  in- 
dividuals he  represents,  but  of  the  inward 
working  of  their  mind  and  character.  He 
thus  addresses  the  jury  through  the  Chief 
Justice  before  whom  the  prisoner  was 
tried  : —  ...   , ,, 

"  Gentlemen  of  the  Jury: — There  be  many 
cases  in  which  we  are  forced  tosome  jadgmept 
or  other,  on  the  question  of  true  or  fals(f: 
though  lamentiDg,  with  juAt  cause^  tnat  we 
have  but  scanty  means  for  forminpr  such  judg- 
ment. But  in  this  world  it  ever  must  be  ko, 
judging,  as  we  must,  with  imperfect  factfltles, 
and  concerning  matters  the  knowledf^e  whereof, 
as  (observe  you  1)  constantly  happens  in  crimes, 
is  studiously  impeded  and  concealed^  by  those 
that  have  done  such  crimes.  Seslng,  th^Ui^hat 
our  judgment  may  be  wrong,  ;ind,  as  in  tins 
case,  may  be  foflowed  by  conaequencet  that 
cannot  be  remedied  by  man ;  and  yet  tliat  we 
must  form  a  judgment  one  way  or  anofhtt-;  Or 
fail  of  doing  our  duty  to  bbth'Obd  fend  tnarf; 
we  mtfst  fSrf  ^Icmnly  and  'carefully  'db^  «ar 
uttermost,  as-  though  our  own  )oxe$  uveas  at 
stake;  and,  devonti^askiBg^jbd'aassiat^iMiaifi 
doing  BOi  leave  tl^e  reaUlt  with  ,Qia  J»eg^, .  W' 
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iam^  wd  Justice*  V^m,  geBtkmai*  in  tliM 
caae^  forg^»  for  a  very  little  while,  that  life  de- 
pends on  the  judgment  which  you  mutt  pro- 
nounce ;  hut  only  hy-and-hye  to  rememher  it 
the  more  distinctly  and  religiously.  Did  this 
man  at  the  har  slay  the  late  Lord  Alkmond  ?  is 
voox  first  <]ue8tion ;  and  the  only  other  is — 
Did  he  do  It  with  malice  aforethought  ?  for  if 
lie  did»  then  he  has  done  murder,  and  yonr 
vterdict  must  needs  he  GuiUy.  He  says  hefore 
jrou  to-day,  that  he  did  not  kill  the  Lord  Alk- 
mond at  all.  If  you  verily  believe  that  he  did 
noty  nor  was  by,  counselliDf;  and  assisting  those 
who  did,  why,  there  ends  the  matter,  and  he  is 
Not  Guilty.  But  did  he?  No  one  but  Al- 
mighty God  above,  and  the  prisoner  himself, 
can — as  far  as  we  seem  able  tnis  day  to  see— 
^bflolutely  know  whether  the  prisoner  did*  as 
though  you  had  yourselves  seen  him  do  it;  for 
even  if  he  had  never  so  solemnly  told  3'ou  that 
he  did,  yet  that  telling  would  not  be  such  ab- 
solute kuowledge,  but,  as  I  may  say,  next  door 
to  h;  and  so  is  it,  observe  you  well,  if  facts  be 
proved  before  you,  which,  be  they  few  or  many, 
pcHnt  only  one  way,  unless  all  Sense  and  reason 
aze  to  be  disregarded  and  outraged.  Look, 
fhen  to  what  are  proved,  to  your  satiefaction, 
to  be  FACTS ;  and  also  forget  not  that  which 
the  prisoner  has  this  day  voluntarily  told  you. 
That  some  one  did  this  foul  miu-der  is  past  dis- 
pute, the  wound  proved  not  being  ot  such  a 
nature  ^at  it  could  possiblv  have  neen  inflicted 
by  Lord  Alkmond  himself.  The  prisoner 
•wns  himself  to  have  been  with  the  body  at  a 
tone  closely  after  that  when  the  deed  must,  by 
all  accounts  have  been  done;  and  yet  says, 
that  he  knows  nothing  whatever  of  lt»  though 
he  ran  away ;  and  bloody ;  and  with  a  bbody 
stick,  such  as,  it  is  sworn  before  you,  mk;ht 
have  done  it.  If  these  be  really /ac**,  are  they 
not  such  as  point  one  way  only,  according  to 
the  expression  of  my  Lord  Coke,  which  was 
lead  nghtly  to  you  by  Mr.  Solicitor?  There 
ia,  as  you  see,  no  sug^tion  this  day  coneem- 
iiig  any  other  who  might  have  done  the  deed. 
But  the  prisoner  himself  does  admit  that  he 
went  whither  he  had  no  right  to  go ;  and,  in 
doing  that,  trespassed  secretly  by  night  on  the 
land  of  another  for  a  malicious  and  revengeful 
purpose,  armed  w^ith  that  dangerous  weapon 
which  you  have  seen,  and  is  now  here ;  which 
purpose  was  privilv  to  lay  wut  for  one  who,  he 
says,  had  wronged  him :  and  (he  says  himself) 
that  he  niight,  in  his  anger,  possibly  have  gone 
fbrther  vnih  this  unlawful  and  felonious  assault 
than  he  had  intended  when  he  began  it  Now, 
gentlemen,  is  it  possible,  according  to  the  best 
of  your  judgment  upon  these  facts,  that  the 
prisoner  unhappily  lit  suddenly  upon  Lord 
Alkmond,  and  m  tne  darkness,  and  the  haste 
of  his  angered  temper,  mistook  him  for  the  man 
for  whom  he  was  lying  in  wait,  and  slSw  him : 
and,  hearing  voices  and  footsteps,  fled  for  it  ? 
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founded  on  facts  proved,  and  his  own  sdnis- 
aions.  That,  I  tell  yon,  is  the  dear  lav  of 
England,  which  yon  mus^  on  your  oaths,,  ibide 
by.^ 

^  •'The  prisoner  here  made  violent  efforta  to 
riee  and  speak,  but  was  prevailed  on  by  those 
bende  him,  and  beneath  nim,  to  ranun  okat, 
while  this  frightfiol  poaaftility  against  him  wis 
being  put  to  the  jury*  The  man  most  agitated 
at  this  time,  next  to  the  prisoner,  was  Mr. 
Hylton. 

"'Your  first  question,  gentlemen,  as  I  have 
told  you,'  proceeded  the  Chief  Justice,  Ms,  Did 
the  prisoner  kill  Lord  Alkmond  ?  And  wt- 
thinks  it  may  not  be  ill  for  you  to  ask  yoor- 
sehres.  If  it  were  not  the  prisoner,  who  cowd  it 
have  been  ?  Do  yoo,  in  your  aoand  diseretioD, 
verily,  on  your  oatha,  believo  that  it  wai  not 
the  prisoner  ?  You  mav  so  believe,  if  job 
credit  what  he  has  said  here  to-day,  hafisg, 
look  you,  due  regard  to  what  is  otherwise 
proved  against  him.  But  have  yon,  gentlemen, 
in  your  souls,  and  on  your  consciences  so  modi 
uncertainty  on  the  matter,  that  you  caswA 
bring  youraelvea  to  ny  tlie  primier  sttuck  tfe 
blow,  or  (which  is  <ibeauM  thing  hi  law)  was 
present  counselling  or  ftssisfing  those  whadiill 
Then  has  the  Crown  failed  to  oring  befiore  tos 
evidence  sufficient  to  prove  the  case  which  tD£|f 
undertook  to  prove.  But  beware,  genUemen, 
(as  'tis  my  duty  to  warn  you)  of  being  led  awiy 
from  proved  facts,  by  speculation  and  coBJee- 
ture,  which  are  mere  win-o*-4lie-witps,  at  I 
fUBLj  say,  if  &r-felAed  and  ftneiftilt  a«d  sin 
take  care  not  to  be  drawn  tern  yoor  dnirr  ly 
thoughts  of  the  cruelty  or  meanneaa  vhioti  tks 
prisoner  charges  (for  aught  we  know,  trufy)  as 
nim  whom  he  owns  that  he  went  to  mysa^ 
And  as  for  what  has  been  sworn  by  Mr.  Ozlej, 
my  Lord  Milverstoke's  local  agent,  and  seem- 
m^  a  reputable  person,  why,  consiider  whether 
you  believe  that  this  gentleaian  really  hcaid  4k 
wry  worda  whidi  he  aweasa  be  hand  tbt  pri* 
soner  use.  If  such  worda  wen  spoken,  as  m 
told  us  to-day,  they  90  some  little  way  to  sbsv 
deLberatenudice  towards  the  Lord  Milrerstokt 
and  his  family  generally ; — ^but  Mr.  Ozley  W 
be  mistaken  after  all,  or  (which  God  forbid) 
may  have  had  such  horrid  wickedness  as  t& 
colour,  invent,  or  pervert,  advisedly,  sgaiaBt 
theprisoner.  You  win  also,  tlwa|(li  I  trust  H 
may  be  needleaa  to  neMtma  sodi  ntUn^^Uik 
nothing  wdiatever  of  the  intweat  wilh  wU 
Uiis  trial  may  have  been  looked  forward  toeot* 
side  or  be  liatened  to  in  this  place,  to-day;  ^ 
think  you  only  of  your  being  on  your  soleinn 
oaths  before  Almighty  Goa,  ana  judging  as 
fearlessly  and  jusOy  as  though  the  prisonersaD 
the  late  Lord  Alkmond  had  chani^  places- 
as  though  the  priaoner  bad  been  wrngSai^^ 
Lord  Alkmond  were  hare  ta  anaver  fm'^ 
Consider  the  case,  then,  gentlemen,  under  tin 


libe  Chief  Justice  paused,  andthe  jury  were,  pressure  and  sanction  of  your  oaths,  accordiiv 
eiidentlj  uneasy,  ga«ng  on  him  very  intently.'']  to  provnd  facts,  and  plain  probabifi^ee,  each** 
,  *'*  If  that  were  so,  continued  the  ju^e^I  would  guide  won  in  important  aflhim  ef  fjv 
'<hen  is  the  person  guilty  of  the  murder  I  own.  Say— -Did  Lord  Aflonond  Ml  \mwV 
of    Lord    Alkmond,    beyond    all    possibleJAreyon  totally  in  Ihedurk?    C^PT^bImII^* 
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rta^fiabfl^'oiMkm  dn  the  xnatter?  Did  Lord 
^Ikttiflnd'flnd  the  prisoner  contend  together, 
so  at  td  make  the  killing  mantlanghter  ?  Of 
t!bis  there  is  no  pretence  whatever  now  before 
mi.  Then  did  the  prisoner  strike  the  fatal 
oloiir^  whether  knowing  the  person  to  be  Lord 
Alkmond,  or  mistaking  him  for  some  one  else 
trhom  he  intended  to  kill  or  maim  ?  In  either 
of  these  two  cases  you  must  sajr— Gtii/fy.  But 
if  yoti  tbink  the  prisoner  neither  struck  the 
blow,  nor  counselled  nor  assisted  those  who 
did-^knowiog  nothing,  indeed,  (as  he  hath  al- 
lef  sd,)  about  the  matter,  and  that  what  he  has 
said  before  you  this  dav  is  the  pure  truth,  then 
say  you  that  he  is  Not  Guilty.  And  now, 
gentlemen^  consider  the  verdict  which  you  shall 
pronounce.'" 

The  jury  retired,  and  after  some  time  re- 
timed with  a  verdict  of  guilty. 

Hie  reverend  Vicar,  having  seen  the 
prisoner  in  the  condemned  cell,  and  become 
oanfinned  in  the  belief  of  his  iimoeence^ 
Msrifed  to  use  every  ezertiou  in  his  power 
ti  siff^ttecsttcntioaraiid  gain  time  for  in- 
fnty.'  A  letter  had  been  received  from  a 
stdor  ^tatng-,  that  on  the  ni^bt  cf  the 
isurder,  aod  a  short  time  after  its  perpetra- 
toi,  whflst  his  vessel  was  lying  off  the 
coast,,  he  saw  two  mea  running  on  the 
aihasa  near  the  wommL  in  question.  A  mys- 
terioua  cnLveaiatian  wUeh  had  agitated 
Laird  AlkfloafidU  and  preceded  his  visit  to 
the  UMPed,  was  aba  made  the  mbject  of 
woA  inqtdrf.  The  fidaehodd  and  malice 
of  the  stevrard  was  also  ui^ed,  and  Mr. 
Bylton  proceeded  to  London,  and  after 
htterriewa  vrith  the  Prime  Miniater  and 
tbe  Chief  Jiiaticef  obtained  a  xeipite  for  a 
taaif^*  Tfaift  iatewal  passed  in  vmn  at- 
tampiaito  riartdate  the  mjsterioiis  oonver- 
ai^,  ba*  aething-  ftrourable  to  the 
prisoner  was  elicited.  The  sailor  was  not 
forthcomii^  and  the  statement  in  his  letter, 
wacoomjjaaied  by  aay  facts  connecting 
the  fogitivea  with  the  offence^  was  deemed 
aacvailin^  The  osae  being  complete  with- 
«U-the  efiikiiae  of  the  steward,  the  exeeo- 
tia  vaa  ardesed  to  take  plaee  without  fnr' 
Aw  delMj.  The  exeelleat  Vicar  made  one 
hrt  cmt.  He  iqipealed  to  the  Royal 
mercy  through  the  intervention  of  a  noble- 
BWO.  It  haa  happened  not  long  previously^ 
(hat.  an  inooemt  man  had  been  ezecntedy 
ui.  the  fcUaaang  is  part  of  the  aonie  be- 
I  tk  Kiaa  tad  hia  aoaster. 


"When  Lord  Famborough  had,  in  his  usual 
tetse  and  eomhatie  la^ion^  put  his  Majesty  in 
pdaasslfla  eiCh<<»  Lord  Farnborough's  view  of 
Ih0f  caao^.  asaaring  his  Ma|esty»  with  eiqpres- 
ia&aofanifi»M  respect  that  a  clearer  case 
^r  han|Mft  ^^^  n'vfr  had  been,  if  iusUoe  were 
to  be  any  ung^  admmistered  in  the  country; 


hisLordi/hip  appeared  cDnfdunded  wh^the 
Kinpr  said^  very  thoughtfiilly,  that  he  wap  by 
no  means  so  clear  on  the  subject  as  seemed  his 
Lordship ;  and  in  fact  felt  so  uneasy  on  the 
matter^  oeing  one  of  life  and  death,  that  he 
could  not  return  to  bed  without  deciding  obe 
way  or  the  other.  Lord  Farnborough  assured 
the  King  that  he  need  feel  no  anxiety  whatever 
on  a  matter  which  was  exclusively  within  the 
province  of  his  ministers. 

"  •  Why  look  }'ou,  my  Lord  Farnborough,' 
quoth  the  King,  somewhat  hastily  and  sternly, 
*  suppose  you  and'  I  differ  on  this  matter  ?* 

*'*  Please  your  Majesty,  we  are  your  Majesty's 
sworn  responsible  servants ' — 

'*'  So,  so,  because  you  are  my  servants,  my 
Lord  Farnborough,  I  am  to  be  your  pimpet, 
ehf — ^to  register  your  decrees  nolens  volen9 1 
By  those  that  begot  me,  and  those  before  me, 
but  I  will  show  you  otherwise  I  Look  you,  my 
Lord,  and  all  of  you  that  serve  me ;  I  am  set 
over  my  people  to  protect  them,  and  am  aa* 
swerable  for  them,  to  Him  who  set  me  over 
them  :  and  if  it  cost  me  my  crown,  look  you, 
as  I  must  answer  fbr  it  hereafter,  I  won't  sec 
the  humblest  creature  calling  me  King,  d^ 
prived  of  his  life,  even  though  accordmg  to  law 
(which  can't  give  back  life  taken  wrongly,)  if  I 
in  my  conscience  do  verily  doubt  whether  ha 
ought  ta  die.' 

"Lord  Farnborough  said  something  rather 
faintly  about  a  constitutional  monarchy  :•— 

"*Ay,*  said  the  King,  catching  the  word* 
'  but  I  am  also  a  conscientious  King,  my  Lord. 
My  advisers  may  be  impeached  in  parliament 
if  they  give  me  cm!  advice  :  but  I  have  to  an- 
swer to  the  Kinff  of  Kings ;  and  none  but  a 
King  can  teU  a  King's  feelings  in  these  mattexa* 
God  Almighty  only  knows  what  I  suffered 
some  half  a  year  i^o,  in  a  matter  of  this  sort^- 
eh,  my  Lord?  ^fnal  say  you  to  that?  Have 
you  forgotten  it  ?' 

"  *  Not  at  all,  please  your  Majesty ;  but  X 
take  leave  humbly  to  represent.  Sire,  in  the 
matter  now  before  your  Majesty,  that  your  Ma- 
jestv  has  no  discretion  hereb,  out  must  allow 
the  law  to  take  its  course.' 

" '  I  won't,  I  won't,  my  Lord.  There  are 
features  about  thia  case  that  I  don't  like;  and,^ 
in  short,  I  shall  not  have  this  man  die.  Trans-* 
port  him  for  life,  if  you  please ;  then,  if  we  be 
wrong,  he  may  return :  but-- there  are  paper» 
pens,  and  ink ;  pray,  my  Lord,  let  it  be  don^ 
instantly,  for  time  is  precious ;  I  will  put  my 
band  to  it  now — ana  then  methinks  I  shaa 
sleep  soundly  till  morning.' 

"^Pardon  me.  Sire,'  began  hia  Lordahip». 
with  an  air  of  vast  deference — 

*^  *  No,  no  I  notyott^-I  have  nought  to  pardon 
you;  'tis  another  X  mean  to  pardon' — 

" '  Sire,  this  really  is  one  of  the  plainest  cases 
of  guilt '— 

^'Did  vounotsaythe  vcrjr  same  thin^  ta 
flMj  my  Lord,  on  the  occasion  I  have  juat 
spdien  of?'  inquirad  the  King  very  aolaiaidf : 
< did  I  not  /ike»  say  I  had  doubtsU  but  I 
yielded  to  yauraataw4f»myt49ird^  Ap4¥ha|t 
followed?' 
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''FlMee  yaur-M»je»ty  we  are  all  frwl; 
_maiiixiBtitaition4  ase  liable  to  error.' 

" '  Tk^erofore/  gud  the  King  quickly, '  ought 
we  the  lonicer  to  doubts  in  matters  of  life  and 
death*  my  Lord/ 

"  <  I  do  aasiire  your  Majeaty  that  the  inter 
Imnce  of  your  Majesty  will  give  great  dissatis- 
faction' — 

"'To  whom?  WTiere?  Why?'  inquired  the 
King  sternly.  '  What  is  that  to  me,  when  my 
eonscie&ce  is  concerned,  who  have  sworn  an 
oath,  when  God  Ahnighty  i>laced  my  crown  on 
my  head,  to  cause  law  and  justice,  in  mercy, 
to  be  executed  in  all  my  judgments  ?  Who 
swore  that  oath,  my  people,  or  I  ?  I  did,  and 
with  God's  assistance  will  keep  my  oath.  And 
aa  for  my  people*  they  are  a  brave  and  virtuous 
people,  and  won't  obey  me  the  less,  because  I 
wiU  not  again  let  any  one  die  on  a  gibbet, 
liastily.' 

"  Lord  Farnhorough  remained  with  his  eyes 
very  seriously  fixed  on  the  Kinff,  and  his  pen 
in  ate  hand*  which  hung  down  By  his  side. 

"  •  Let  it  be  done,  my  Lord,'  said  the  King 
peremptorily :  and  his  minister  obeyed." 

The  reprieve  arrived  whilst  the  unhappy 
man  waa  undergoing  the  last  preparations 
for  his  death.  The  scenes  which  followed 
are  strikingly  told,  and  we  would  fain  ex- 
tract part  of  the  great  moral  lesson  which 
Mr.  Warren  has  here  set  forth  with  so 
much  force  and  truth.  But  we  must  hasten 
onwards. 

The  facts  that  were  discovered  after  the 
aoeoaed  had  suffered  'no  less  than  twenty 
years'  bamahment  were  these : — The  poacher 
waa  convicted  of  a  theft  which  was  then 
jmnished  with  death,  and  prior  to  his  exe- 
cution he  confessed  that,  on  the  night  of 
the  murder  he  was  in  the  wood  with  a  com- 
iade»  lying  in  wait  to  steal  game,  and  mis- 
taking the  young  Lord  for  the  gamekeeper, 
iriio  was  in  search  of  them,  thev  struck  him 
a  mortal  blow  on  the  head  with  the  coulter 
of  a  plough,  which  they  threw  into  a  hollow 
tree,  where  it  was  finally  discovered. 

During  this  long  interval  the  proud  and 
vindictive  Earl  had  become  softened  by  the 
influence  of  religion,  and  now,  fully  satis 
fied  of  the  innocence  of  Ayliffe's  son,  he 
Tiaited  the  good  old  man  with  much  feeling 
and  sorrow,  sought  and  obtained  his  for- 
nveness,  and  fimdiy  restored  the  land  which 
had  been  purchased  from  him  in  his  {^verty, 
and  bequeathed  a  munificent  legacy  to 
young  Ajrliffe  and  his  family. 

There  is  so  much  of  truth  pervading  the 
descriptions  throughout  this  invaluable  work 
of  Mr.  Warren — it  so  much.accorda  with 
ikt  waiitica  of  pmGtaeiooaX  experience,  that 
we  are  inclined  terdeal  with  it  aa  if  it  were 
If  record  of  Hwta  takm  fmn  the  judge's  ten  thousana  a-^ear, 
notes !    One  conclusion  we  may  practically  J  great  criminal  trial,  and  hereafter  we  hop^ 


deduce,  which  is  equally  appBeifite  is  t 
trial  now  as  it  was  then,  a  tifittidre4  yesA 
ago^there  ought  to  be  a  Co^rtofApped 
in  criminal  cases.  We  should  be  glad,  if 
our  space  permitted,  to  extract  all  tMct 
passed  between  the  excellent  chief  justice 
and  the  pious  and  eminent  clergyman  who 
so  well  advocated  the  cause  of  the  accused. 
Rarely  can  such  benevolence,  zeal,  and  wis- 
dom be  concentrated  in  one  in^vidual ;  and 
unjust  is  it  to  leave  to  accidental  charity  the 
voluntary  duty  of  investigating  the  gronods 
on  which  the  accused  may  dispute  the  vali- 
dity of  his  sentence. 

The  ways  of  providence  are  peculiarly 
vindicated  throughout  the  volume, — "tli 
justice  of  it  pleases  us."  The  beginninzof 
the  evil  which  befell  the  accused,  was  laid 
in  the  breach  of  the  law,  first  by  his  vident 
assault  on  the  steward,  and  next  by  the 
offence  of  poaching.  Hence  his  chtfacter 
was  lowered,  and  his  evil  passions  increased. 
He  stalloed  forth  in  the  darkness  of  the 
night  in  pursuit  of  vengeance,  llie  objeet 
of  his  search  escaped,  and  he  was  convirted 
of  the  tragic  deed  which  his  enemy  perpe- 
trated. But  his  offence  was  not  unpardou- 
able :  he  survived  his  fearful  peril,  returned 
from  banishment  a  better  man,  and  closed 
his  career  with  honour  and  reaped. 

The  haughty  Peer  8]ao,who.piursaedinth 
such  unrelenting  energy  the  *^WOt^ 
destroyer  of  his  son,  haa  as  well  as  that 
son  sent  to  his  last  account  a  human 
being  on  questions  not  of  moral  but 
conventional  moment ;  and  both  were 
sorely  visited, — ^the  one  by  remorse  and 
a  sudden  death  ; — the  other  by  a  prolmiged 
life  of  mental  suffering;  but  ultimately  I^ 
suiting  in  penitence,  forgifeness,  and 
peace! 

It  is  a  prevailing  opinion  that  a  lawm» 
who  desires  to  succeed  eminently  in  his 
profession,  should  devote  himself  to  its 
labours  exclusively,  and  abandon  all  the 
pleasant  pursuits  of  Uterature,  which  it  is 
supposed  must  necessarily  engage  wnaA 
time  and  attention  ;  but  it  is  not  known 
with  what  rapidity,  works  of  an  imaginatin 
character  are  produced.  As  an  instasee, 
we  have  good  reason  to  believe  that  the  pit* 
sent  volume,  exceeding  500  pages,  was  com- 
posed in  less  than  a  month.  We  rejoice  that 
Mr.  Warren,  though  much  engaged  is  ike 
duties  of  his  profession,  and  piocnd^^ 
steadily  forward  to  an  extensive  praeliea,  ia 
enabled,  during  his  vacations,  to  illuatnte 
the  fiicts  which  come  under  his  knowledge 
as  he  did  in  the  great  suit  which  involved 
ten  thousand  a-^ear,   followed  now  by  a 
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t9  W  aW9Deed«d  by^ome  other  elacidation 
ol.iAoml  and  professional  subjects.  In 
Bbatii  lo^g  XQfty  bis  lonjr  vacations  be  tbus 
passed,  with  gratification  lo  bis  readers  and 
advantage  to  himself. 

METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

The  first  address  to  the  profession 
which  was  issued  by  the  committee  of  ma- 
nasement  of  the  Metropolitan  and  Provin- 
cial Law  Association^  it  will  be  recollected, 
was  published  in  the  month  of  May  last.* 
To  most  of  our  readers  the  second  address 
is  also  well  known,  inasmuch  as  it  was 
traDsmitted  to  every  attorney  and  solicitor 
in  £ngland  and  Wales ;  but  as  it  may  not 
have  reached  all  our  friends,  and  as  we  are 
desirous  to  enter  every  important  proceed- 
ing of  the  Association  on  our  pages,  we 
subjoin  it  for  convenient  reference. 

*  "  An  Address  was  recently  printed  and  cir- 
cuiated  among  ^e  professioD,  pointing  out  the 
occaaion  which  gave  rise  to  this  Association, 
and  the  objects  proposed  to  be  effected  for  the 
benefit  of  the  solicitor  and  the  public;  but 
there  being  reason  to  believe  that  this  paper 
bas  not  reached,  or  has  not  secured  the  atten- 
tiott  of  a  connderable  number  of  those  whose 
interests  are  inimlved  in  the  sueeeas  of  the  As- 
toeialioft,  the  committee  have  determined  to 
inos  a  forther  and  more  concise  statement;^  to 
which  they  invite  the  earnest  consideration  of 
attonieys  and  solicitors, — if  they  deem  the  pro- 
tection of  their  just  rights,  and  the  improved 
admimstration  of  justice,  objects  of  sufficient 
importance  to  deserve  their  attention  and  sup- 
port. 

**  On  the  11th  of  February  last,  a  meeting 
laas  hflU  in  London  to  take  this  subject  into 
consideration.'  It  was  composed  of  a  nume- 
T0Q8  deputation  from  various  provincial  law 
societies  and  a  considerable  number  of  solici- 
tors resident  in  the  metropolis,  and  they  came 
to  a  resolution — *  That  in  the  present  state  of 
the  legal  profession,  measures  should  be  adopted 
for  misinff  the  eharaeter  and  position,  and  for 
promstiiH^  and  supporting  the  interests  of  Soli" 


*'To  deliberate  upon  these  measures,  a 
committee  was  appointed,  who  made  a  report 
to  a  general  meeting  which  had  been  previously 
appointed  to  be  held  on  the  25th  of  March. 

"  After  a  full  consideration  of  the  report,  it 
was  resolved — '  That  an  association  be  formed, 
'for  the  purpose  of  promoting  the  interests  of 
nUors,  and  the  better  and  more  economical  ad- 
tmisiraiion  of  the  law  j  cf  obtaining  the 
remopoi  of  ike  mang  and  serious  grievances  to 
9oUekars,  and,  through  them,  to  the  suitors, 
and  of  maintaining  the  rights  and  increasing 
the  us^fiOness  of  the  profession,'    That  the  As- 
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sodation  be  called  'The  Metropolitan 
AND  Provincial  Law  AssoorATHowf  and 
consist  of  all  members  of  the  prdfession  wW 
contribute  to  its  funds  a  donation  of  nxk  less 
than  51,  or  an  annnd  subscription  oi  not  lesr 
than  12.  That  the  business  of  the  Associatmn 
be  conducted  until  the  first  Wednesday  in 
Easter  Term,  1 848,  by  a  committee  then  namiBd; 
with  power  to  add  to  their  number,  and  to  ap* 
point  local  sub-committees,  and  that  future 
committees  of  management  be  elected  anmudly 
by  the  members,  voting  either  in  person  or  by 
proxy. 

'^  Such  being  the  origin  and  constitntion  of 
the  Society,  the  committee  of  management 
state,  for  the  information  of  the  profession,— 

"  1st.  Some  of  the  reasons  which  induced 
the  establishment  of  this  Association) 
and  of  the  objects  which  are  sought  to 
be  attained. 

"  2d.  Examples  of  the  evils  that  embarrass 
the  administration  of  justice,  and  re- 
quire to  be  removed. 

"  3d.  The  roeasares  proposed  for  retnoring 
such  evils,  and  generally  for  effecting 
the  objects  of  the  Association. 

"  I.  If  the  former  state  of  the  profession  of 
attorney  and  solicitor,  be  compared  with  its 
present  condition  and  prospects,  it  will  be 
found  that  changes  have  been  mads,  by  va- 
rious legislative  and  other  measorss,  tendmg 
to  lower  ^at  professioo  in  pablic  opinion,  and 
degrade  it  from  an  intellectual  to  a  ms ehanieal 
employment. 

"Thus,  for  example,  attorneys  have  been 
shut  out  from  commissionerships  in  bank- 
ruptcy and  lunacy,  from  presiding  in  various 
local  courts,  and  from  advo6iting  the  rights  of 
their  clients  before  many  tribunals  in  which 
they  were  formerly  accustomed  to  practise. 

"  The  character  of  the  profession  is  not  a 
qilestion  which  affects  merely  its  memben: 
the  duties  performed  by  the  attorney  and  soli- 
citor are  of  indispensable  utility  to  the  public 
— to  their  convenience— to  their  necessities — 
to  the  wants  and  exigencies  of  an  orteaded 
commerce  and  an  advanced  stale  of  cmkaal&on. 
The  vast  and  complicated  affairs  of  the  vsarions 
classes  of  society  ra  a  larffs  and  wealthy  coun- 
try, governed  by  a  multiplicity  of  laws,  cannot 
be  well  understood  nor  safely  managed,  with- 
out the  constant  aid  of  an  intelligent  body  of 
men  versed  in  the  principles  and  practical  ap- 
plication of  those  laws. 

"  If  this  be  true,  then  are  the  nublic  deeply 
interested  in  the  character  and  anilities  of  so 
important  an  agent  :—hiterssted,  therefore,' 
that  his  just  claims  should  be  allowed,  his 
rights  maintamed,  and  that  the  education  and 
discipline  whieh  are  to  qualify  him  for  the  skil- 
ful and  faithful  discbarge  of  his  duties  should 
be  promoted  and  improved,  and  those  objects 
are  worthy  of  the  serious  attention  and  pro- 
tecting care  of  the  legislature. 

«  II.  Some  of  tiie  evfls  whieh  affect  the  ad- 
mmistration  of joMlcer  mhI  me^siakB  iBjuiimMtto 
tte  attorney  and  soitinv  an,-**- 

<«1.  lh»er<«sJiMiM  in 'the  shape  of  tear 
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*'  2.  Cfude  Legislation,  which  has  fastened 
iipim  out  lttgiil>  code,  iU-digeeted  and  ifl-^on- 
etrottad  eMMntes,  Ibe  fertile  aoiirce  of  per|deKity 
tojudiifea  and  pmciitionarB>  and  of  litigation 
aftd>  expenae  to  the  euitor. 

^a.  Jgbe/iMie»  of  AHameys  from  Offioes  of 
Honourable  DistineHon,  and  which  they  are 
peeiiHarly  qvaHfted  to  fill,  instancee  of  which 
have  been  already  mentioned. 

'*  4.  SoUeitorshipe  to  Crovenmnent  Boarde, — 
These  o^eea  were  foFmeriv  held  by  attorneys 
and  soticilors,  but  are  now  frequently  and  in- 
adequately filled  by  barristers. 

*'  5.  Exclusive  Regulations  of  the  bme  of 
Oovrf.-^By  the  ralet  of  the  superior  courts, 
attorneys  and  solicitors  were  formerly  required 
to  be  members  of  one  of  the  Inns  of  Court  or 
Chancery.  The  benchers  of  modem  times 
excluded  attordeye  and  solicitors  and  their 
articled  clerks  from  admission  into  their  so- 
eietieft. 

f  6.  The  Bight  qf  Attorneys  to  act  as  Advo- 
oo/e^.— This,  although  restricted  much  within 
its  ancient  limiCe,  has,  until  recently,  been  re- 
eogniaed  in  severd  Courts  of  Quarter  Sessions, 
before  bankruptcy  commissioners,  and  in  courts 
Ibr  the  recovery  of  smiiU  dehta.  But  the  light 
has  been  fpradually  itttaded  and  circumscribed, 
and  this  restrietionv  which  has  already  led  to  a 
great  increase  of  tax  upon  awitora,  has  been 
baaed  upcm  principles  which,  if  fully  carried 
out,  would  lead  to  the  entire  extinction  of  the 
right  itself. 

"  7*  Cert\ficated  Conveyancers, — Of  late  years 
a.  new  class  of  practitioners  has  arisen,  assum- 
iag  not  Quly  the  office  of  the  barrister  in  advis- 
ing i^n  titles  and  settling  drafts,  but  also 
dauning,  ta  tranaact  business  for  dients,  and 
oommunicale  with  solicitors  upon  conveyancing 
matters  in  the  same  way  as  solicitors,  though 
coQ^fiaratively  untaxed,  and  without  having 
given,  or  being  required  to  give,  any  evidence 
of  their  fitness  or  capacity. 

^  8.  Parliamentary  J^ento.— Formerly  some  \  sessed,  should  hereaf^  be  required,  be£»ie  tbs 
of  the  clerks  or  officers  of  the  two  Houses,  and  clerk  is  allowed  to  be  articled. 


many  meatores  have  psaaed  which  (jvttf&  tko 
emoluments  of  the  solicitor,  but  no  efl^  hu 
been  made  to  secure  to  him  a  fair  re^imera- 
tion  for  his  labour,  skill,  and  responsibility. 

"11.  The  Deficient  Consfruetton  and  hum* 
venient  Situation  of  Courts  of  Justice. 

"  To  these  sul^ects  migi^  be  added  many 
others-^sucfa  as  compulsory  reference  at  Mofp 
and  assizes, — the  multiplicity  and  expense  of 
law  reports,  &c. 

"  III.  Some  of  the  measures  to  be  adopted 
are:— 

"  1.  The  Extension  of  Law  Societies, ^fxtr/ 
solicitor  in  the  kingdom  should  become  a 
member  of  one  of  the  local  law  societies,  now 
existing,  or  hereafter  to  be  established,  in  order 
that  the  whole  profession  may  be  comprehended 
in  one  general  society.  Many  advantages  wiO 
result  from  this.  Union  will  be  one,  and  not 
the  least.  It  may  appear  to  some  to  partake  of 
paradox,  bat  it  is  nevertheless  quite  true,  that 
no  class  of  the  community  has  been  so  supine 
and  inactive  as  the  solicitors  in  the  assertion  of 
their  rights,  or  permitted  more  passively  ag- 
gression and  encroachment.  Scattered  and 
divided,  the  profession  has  been  weak;  com- 
bined, their  power  will  be,  for  the  accomplish- 
ment of  every  reasonable  object,  irre^tible. 

"  2.  Fromofton  of  Fair  and  Honourable  Pros' 
tice, — The  extension  of  law  societies  will  senre 
to  promote  fair  and  honourable  practice,~aa 
object  equally  beneficial  to  the  public  and  to 
all  braaoW  of  the  profesabn.  To  these  socie* 
ties,  or  to  the  general  asaociatioa*  appeals  may 
be  made  on  disputed  points  of  professioBal 
usage ;  abuses  may  be  examined  and  recti fisAj 
and  application  to  the  superior  courts,  or  to 
parliament,  may  be  concerted. 

"  3.  Improvements  in  Legal  Education^-^hk 
a  means  of  raising  the  intellectual  chacacter  d 
the  profession,  the  committee  recommead  that 
a  higher  degree  of  classical  literature,  of  scieac^ 
and  general  knowledge,  than  is  ordinarily  pos- 


a  few  solicitors,  acted  in  this  capacity.  At 
laresent,  not  only  solicitors,  who  from  a  know- 
Mgo  of  the  rules  of  evidence,  the  laws  of  pro- 
perty! and  the  practice  of  parliament,  may  be 
fiurly  supposed  qiialiiKd,--bBt^r8ons  who  are 
qualified  by  merely  signing  their  names  in  the 
private  bill-office »  ase  allowed  to  act  as  parlia- 
mentary agents. 

"9.  Unjust  and  unequal  TamUion. — ^The  taxes, 
in  the  way  of  stamp  duties,  which  are  levied  on 
attorneys  and  solidtora,  have  long  been  a  topic 
o£  jual  eomplaint*  The  stamps  on  the  articles 
9i  clarkship  and  adnaiaaion  alone  amoiMit  to 
hi&L  Wittunit  sntccmg  on  the  joatice  or  ex. 
pesfiency  of  these  duties,  the  committee^  for  the 
pnatat,  adtrartonly  ta  tiae  annmk  tarn  of  12Z. 
on  town,  and  8i.  on  country  8oHeiton»  for  the 
privilege  of  exerdsinif  their  calling, — an  im- 
post not  visited  on  any  other  profesaioov 

"  10.  Sotiekors^FeesandBmohmmU.—Msxiy 
attempts  have  heso'  awda  withiii  thakat  few 
years  to  abridge  tha  l^ngjdL  betfi  ol  l^gal  pfo^ 
ceediDg%  of  aeeds».|ind  oCbai:  instruments,  and 


"  4.  StaU  of  the  Profession  to  he  submiUed 
to  Parliament,n-'To  promote  the  redress  of  all 
or  at  least  some,  of  the  public  and  profeasional 
grievances  which  have  been  touched  upon,  and 
of  others  that  may  be  hereafter  brought  to  thdr 
notice,  the  committee  propose,  at  as  eariy  a 
period  as  may  be  convanjent,  to  bring  the 
general  state  of  the  profession,  or,  if  this  be  tao 
krge  a  matter,  at  least  some  particulars  of  it, 
under  the  consideration  of  parliament, 

"  To  further  this  object,  and  to  secure,  ia  a 
future  parliament,  a  candid  hearing  of  tbck 
appeal,  a  general  electkm  afforda  to  every  mem- 
ber of  the  profession  an  opportunity  of  con- 
tributing his  aid,  by  directing  the  attention  of 
candidates  and  representatives  to  the  importnit 
subjects  alluded  to  in  tUs  address, 

"  3.  If{/brmatum  to  be  pmbticfy  i 
The  committee  propeiM  also^  fiom  time  te  I 
to  circulate  infosanljm  on  the  pest  ea4»fsa* 
sent  state  of  the  ppofeaaioD,  aadienthewW 
and  extent  in  which  the  ysblic  intmciH  ie  Ihli^ 
byaflfected. 
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*' If  all,  or  even  the  priacipal  part  of  these 
measures  shall  be  adopted,  well  supported  by 
the  profession,  and  followed  out  with  vigour^ — 
tonpered  at  the  same  time  with  the  discretion 
which  the  subject  so  obviously  requires,— the 
committee  entertain  a  confident  hope,  that  the 
day  is  not  far  distant  when  many  of  the  hin- 
drances to  the  attainment  of  justice  shall  be 
removed,  when  the  tone  of  public  feeling  to- 
wards the  profession  will  be  changed,  and  the 
character  and  station  of  the  sohcitor  placed 
upon  that  honourable  eminence  to  which  not 
only  is  he  justly  entitled,  but  which  the  public 
interests  require  that  he  should  occupy. 

**The  committee  subjoined  a  list  of  the  com- 
mittee of  management,''  and  of  the  present  sup- 
porters of  the  association,  many  of  whom  are 
^80 members  of  "The  Incorporated  Law  So- 
ciety;" and  every  member  of  the  profession  is 
earnestly  requested  to  state  his  views  on  the 
subject,  and  to  signify  whether  he  is  willing  to 
join  the  association.* 

Tim  address,  we  understand,  increased 
the  nttmber  of  members  in  town  and 
country  to  Kttle  short  of  one  thousand. 


PRACTICE  IN  THE  COUNTY  COURTS 

HARDSHIP  OF  IMPRISONMENT. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— Hie  article  in  your  number  for  Dec.  1 1, 
on  the  subject  of  the  punishment  inflicted  by  the 
new  law  upon  a  debtor  who  may  be  unfortunate 
rather  than  fraudulent  is  verr  just  as  a  con- 
demnation of  those  who  woulu  advocate  a  more 
Mvere  Law  of  Debtor  and  Creditor.  I  cannot 
help  remarking,  however,  that  the  present  law 
fas  put  in  force  by  some  of  the  judges  of  the 
County  Courts)  is  even  more  severe  than  the 
observation  of  the  writer  of  that  article  would 
»ecm  to  be  aware  of,  for  some  of  the  judges 
wmmitto  the  "  House  of  Correction,"  thus  de- 

iding  a  poor  debtor  to  the  very  level  of  a 


*»  See  the  List,  34  L.  O.  p.  42* 


The  act  certainly  .9ay9«  oooupon  gipl  or 
house  of  correction ;  and  this  woidd  give  the 
judge  a  diflcpetion  to  commit  fraoduIeBt 
debtors  to  the  house  of  eorrectieiv  and  unfer- 
tunateonea  to  the  oomn\oa  gaol  for  debtors, 
and  not  for  felons. 

I  read  a  kte  case,  where  a  surgeon  was  sum- 
moned, but  was  unabk  to  attend,  as  he  wsa  en- 
gaged in  a  midwifery  case.  His  wife,  however, 
attended  for  him,  and  promised  to  pay  half  the 
debt  of  6^.  in  two  or  three  weeks,  but  the  jn4ge 
ordered  him  to  be  committed  to  prison  for  noA<» 
attendance. 

A  gentleman  of  any  profession — ^in  the  lav, 
physic,  or  divinity, — may  be  summoned  om  a 
judgment  debt,  which  being  unable  to  pa^^ 

Srobably  because  he  cannot  collect  the  debts 
ue  to  himself  in  aufficieot  liaie,— -instance  a 
surgeon  whose  bills  are  usually  payable  at 
Christmas,  or  a  solicitor,  when  causes  are 
ended ;  and  yet,  without  any  charge  or  pre- 
tence of  fraud,  they  may  be  committed  to  the 
"  House  of  Correction,''  to  the  ruin  of  their 
position,  and  a  degradatioB  thai  might  drive 
them  madl 

Can  such  a  state  of  the  law  have  been  con- 
templated by  the  haiMnity  of  the  Lord  Chan- 
cellor, who  is  kaown  to  advooate  a  totiil  abo- 
lition of  imprisaBme&tidr  debt  I 

Civ  is, 

jurisdiction  as  to  judgment  debts. 

Can  an  action  be  eommeneed  hy  plaint  under 
the  5Sth  (or  other  section)  of  \he  New  Comity 
Conrts  Act,  on  a  judgment  obtained  in  the 
Exchequer,  or  other  superior  court,  where  the 
debt  and  costs  recovered  on  such  judgment 
do  not  exceed  20/.  ?  See  Com.  Digest,  title 
Prohibitions  (A). 

T.W. 

[See  the  report  of  the  case,  p.  219,  post.li 


LAW  APPOINTMENT. 

The  Right  Honourable  the  Sneaker  has  apr- 
pointedThomasErskineMay,  Esq.,  Barrister- 
at- Law,  to  be  Taxing  Master  of  Costs  on  Pri- 
vate bills  in  ^e  House  of  Commons. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

&XP0BTKD   BY  BABRUTBRS  OF  THB   BE YBBAI^  COURTS. 


UoUa  eenit. 
Anon,    Nov.  18,  1847. 

TRUSTBB  ACT. 

7^  court  will  not  entertain  an  appUcation 
mder  this  act  in  the  fast  instance. 

Ur.Meteaff'e  moved,  under  the  10  &  li 
Viet*  c.  zcvL,  for  an  order  to  pay  a  sum  of 
SMNiev  into  eoort,  without  which  he  said  he 
had  Men  informed  the  Aeoonntant^eDersl 
VMddnot  leeelve  the  meney.  He  was  pro- 
eei^  to  state  tlw  facU  of  the  casfl^  hoi 

l4)ra  Langdale,  after  having  ascertained  that 


no  application  had  been  made  to  the  Ac- 
countant-General, refused  to  entertain  the 
motion,  observing  that  the  act  expressly  di«- 
rected  that  the  money  should  be  received,  sad 
the  parties  must  go  to  the  Accountant-Genersl 
in  the  first  instance. 

Rowley  v.  Adams.    Nov.  18, 1847.     ' 

neprbeese  to  eompM'a  d^fkndemt  in  a  eikse 
to  emMtie  «  tone mIUhI  ty  the  MoMtet^ 
the  seme  as  in  the  ease  of  other  parties 


n» 


Superior  Cmrts:  T^ci^-OUlifeiiMVf-F*  C^X^ykA^ 


^M&t  him  m  th^ first  inspBmee, 

'  In  ttis  case  Mr.  Erskine  moved  for  a  four 
day  order  against  Geofge  Wyatt,  a  defendanr 
in  the  cause,  to  •comi)el  mm  to  execute  a  lease 
which  had  been  settled  by  the  Master,  and 
vhich»  ad  was  alleged,  the  defendant  had  on 
several  occasions  been  applied  to  to  execute, 
but  without  effect. 

Lord  LangdaU  said,  that  there  must  be  the 
same  process  to  compel  a  defendant  to  the 
cause  to  execute  a  lease  as  to  compel  its  execu- 
tion by  any  other  person.  He  would  make  an 
order  that  the  defendant  do  execute  the  lease, 
but  the  subsequent  process  must  be  in  the  com- 
mon form. 


Boyd  V.  Boyd,    Dec.  15,  1847. 

AMENDMENT     OP    BILL — EXCEPTIONS     T 
IMPERTINENCE. — APPEAL. 

Where  an  appeal  from  a  decision  of  the 
Master  on  exception  for  inwertinence  in  an 
answer  was  pending :  Held,  that  in  such  a 
case  a  special  application  ought  to  be  made 
to  the  court  for  liberty  to  amend,  without 
prejudice  to  the  appeal,  and  not*a  simple 
application  to  amend  brfore  the  Master, 

This  was  a  motion  in  behalf  of  the  f^ntiff 
thai  he  might  be  at  liberty  to  amend  his  bill, 
by  adding  parties,  and  inserting  statements 
thonm  that  saeh  partieB  were  proper  paities, 
prayisg  no  further  answer  to  the  amendment 
— but  that  such  amendment  might  be  made 
widioot  prgndioe  to  certain  exceptions  for  im- 
pertinence whieh  had  been  taken  by  plaintiff 
to  the  asnswer  of  one  of  the  defendants,  and 
which  exceptions  were  then  on  appeal  to  the 
Lord  Chancellor. 

Mr«  8ttua^  appeared  on  the  motion. 

Mr.  J.  Parker^  contra,  contended  that  the 
plaintiff  was  applying  for  a  special  order  to  the 
court,  when  in  fact  it  ought  to  have  been  an 
order  of  course  before  the  Master,  Woodroffe 
v.  Daniel,  9  Sim.  410.  The  motion  was  no- 
thing but  one  to  amend  simpliciter;  it  was 
quite  impossible  that  amending  the  bill  could 
prejudice  an  appeal  pending  for  impertinence ; 
at  all  events  the  order  should  be  made  without 
costs. 

The  Vice-Chancellor  made  the  order,  but 
witliout  costs,  saying  he  thought  the  plaintiff 
was  right  in  making  his  application  to  the 
court. 


TCctUSEIanrenor  KnCgtit  aBruee. 
Morris  v.  flu//.    Dec.  8. 

PRACTICE. — PAYMENT   OF    PURCHASB 
MONEY, 

Under  special  eireumstances  the  court  wUl 
allow  purchase  money  to  be  paid  into  court, 
without  4seospHmos  of  the  tiHe, 

Nalder,  on  behalf  of  a  purchaser  und^r  a  de- 
cree in  tlue  cauaey^noved  ibr  leave  to  pay  into 


court  his  porcfaatt  nroney^  witliotit  ^^R^dilies 
to  any  question  as  to  the  tide  to  the  pttrmsei 
premises,  and  that  he  might  be  let  iiio  pi^ 
session.  *     * 

F,  Bayley,  for  the  plaintiff,  6kd  not  object  to 
the  order  being  made  as  asked,  but 

The  Vice-chancellor  said  that  he  could  not 
make  the  order  as  to  the  possession ;  with  regcrd 
to  the  payment  without  prejudice  to  any  ques^n 
as  to  the  title,  he  was  now  informea  that  the 
rule  was  not  inflexible  that  the  purchaser  cooM 
not  pay  his  money  without  accepting  the  title, 
but  that  the  money  might  under  special  cir- 
cumstances be  paid  in  without  prejudice.  Ab 
in  this  case  the  order  was  applied  for  to  stop 
interest,  he  would  make  it. 

Sibbering  v.  Earl  Balcarras.    Dec.  1. 

PLBADINC-^DBSCRIPTION  OF  PIiAINTIPF.-* 
SECURITY  FOB  COSTS. 

J,  F.  Price  moved  that  the  plaintiff  sbotiM 
give  security  for  costs  in  consequence  of  the 
description  of  the  plaintiff's  residence  being 
insufficient.  Hie  description  was  as  UMm% : 
"  Late  of  Blackrod,  in  the  county  of  Lancaster, 
but  now  working  on  the  line  of  railway  be- 
tween Sheffield  and  Manchester,  laboisreT.'' 

Hargraoe,  on  behalf  of  the  plalmSff,  con- 
tended that  tlie  description  was  sufficient,  but 

The  Vice-ChancsUor  considered  titherwise, 
and  said  that  the  plaintiff  must  i^ve  securitj 
for  costs,  unless  he  thought  proper  to  amend, 
paying  the  costs  of  this  application.  - 


^SiXittvCi  3Bencf). 

(Before  the  Four  Judges,) 

Gumming  v.  Ince.    Mich.  'IVrm,  1847. 

INSANITY.  —  CONTRACT.  —  COUNSEL     AND 
ATTORNEY. 

A  person  charged  as  a  lunatic  made  (wilk  tht 
sanction  of  her  counsel  and  attorney)  eu 
agreement  to  dispose  of  her  property  is  s 
certain  manner.  The  agreement  was  wadt 
pending  an  inquisition  into  the  fact  qf  her 
lunacy.  She  afterwards  brought  an  actios 
to  recover  the  deeds  delivered  up  under  the 
agreement.  Held,  that  she  was  sntitkd  to 
recover  them. 

In  such  a  caseit  is  a  proper  questum  tohel^ 
to  the  jury,  whether  the  plaintiff  made  the 
agreement  of  her  own  free  wiU,or  through  tki 
recollection  of  her  past  confinement  as  a 
lunatic  and  a  fear  of  the  reuewai  of  that 
confinement. 

This  was  a  proceeding  by  interpleader.  The 
plaintiff  had  brought  an  action  against  the 
trustees  under  an  agreement  made  between  her- 
self and  her  daughters,  the  present  defendantSa 
to  recover  from  those  trustees  possession  of  ths 
deeds  relating  to  her  property,  which  deeds 
had  in  virtue  of  the  agreement  been  delivered 
up  to  the  trustees.  The  trustees  disclaime<J  all 
interest,  and  the  daughters  were  made,  the 
defendinU'in  an  issue  directed*  16  try'  whtther 


»jKKy  flwirto  7  %Hm^Mmick. 


H» 


O^fUmUff^htd^oi  hflp  own  Jwevritt  mode  the 
agnMMWpli  ia  qnflrtioo.  Tht-cmam  was  tried 
bcifene  Mr.  «Ku«tice.£rie»  vbon  a  vtrdiet  mt 
found  for  the  plaintiff.  A  rule  had  since  been 
obtained'to  att  aside  this  verdict;  The  court 
tooic  time  to  conaider  the  judgment.  The  facta 
of  the.ca8eaBdtheqtteationa  ruaed  on  argu- 
Bueot^are  anffiotently  atated  iathc  judgment. 

L$rd  Dewgnan^  after  the  court  had  taken 
time  to  'conaidery  delivered  judgment  in  the 
case.    Ilse  queationin  thta  caae  aroae  upon 
tbe  trial  of  an  isaue  directed  undor  the  Inter- 
pleader Act,  to  ddenainia  whether  the  plaintiff, 
Qotwitbatanding  an  arrangement  made  by  her, 
waa  entitled  to  tbe  poaaeaaion  of  certain  deeds 
settling  and  disposing  of  her  property.    We 
are  clearly  of  opinion,  that  her  title  to  the  pro- 
perty was  not  open  to  inquiry  at  the  trial,  in* 
aependently  of  the  effect  of  that  arrangement, 
which  wia  the  subject  of  the  issue  in  question. 
His  Lordship  atated  the  nature  of  the  arrange- 
ment to  be  a  disposition  of  the  plaintiff's  pro- 
perty, to  take  place  after  her  dciilh,  in  favour 
of  Mr  daughters,  the  defendants,  by  whom  a 
coomuasioa  of  lunacy  had  been  issued  againat 
her,  under  which  commission  she  was  taken 
before  a  commisaipner  of  lunacy,  and  a  formal 
inqwry  into  ber  sanity  was  instituted.    The 
proceedings  on  that  inquiry  were  terminated 
by  this  arranffement.    On  tbe  trial  of  the  issue 
it  was  argued  for  the  plaintiff,  that  she  could 
not  be  bound  by  this  arrangement,  as  it  wtm 
made  whilst  ahe  was  under  duress,  that  she 
bad  be^n  confined  in   an   asylum,  that  her 
health  had  beep,  a^eted  by  such  confinemeat, 
and  that  she  acceded  to  the  arrangement  oidy 
through  fear  of  the  confinement  being  renewed; 
for  thouffh  afae  was  permitted  to  go  at  large 
duhng  the  inquiry  before  the  commissioner, 
the  recnk  of  that>  inquiry,  if  it  terminated  un- 
fiivonrably  for  ber,  would  be  to  place  her  again 
under  restraint.    For  the  defendants,  it  was 
contended,  that  whatever  had  been  done  waa 
done  under  a  legal  process,  was  lawful  and  waa 
in  good  fiaith,  and  that  though  there  had  been 
a  previous  confinement,  it  watf  at  an  end  at  the 
moment  when  the  arrangement  was  made ;  that 
her  intereatB  had  been  properly  consulted,  and 
that  it  was  a  rule  of  courts  of  justice  to  sustain 
arrangements  made  in  them,  upon  the  advice 
and  sanction  of  counsel.    There  is  no  doubt 
that  great  weight  is  due  to  these  considerations, 
and  they  would  perhaps  be  decisive  in  caaes 
where  both  partiee  were  free  and  competent 
persone.     But  when  one  of  the  parties  is  ex- 
pressly deolared  by  the  others  to  be  lunatic, 
and  ia  therefore  thieatened  with  personal  re- 
straint, it  cannot  be  said  that  they  meet  upon 
equal  tenns.     The  object  of  a  commission  of 
lunacy  is  to  declare  the  person  who  is  the  sub- 
ject of  it  incompetent  to  do  any  legal  act,  to 
take  from  such  a  person  all  hia  power  and  to 
transfer  it  to  another.    How  then  can  such  a 
person  be  treated  as  fit  to  negotiate  an  agree- 
ment.    Tbe  defendants  can  hardly  maintain 
the  pUuntiff's  competency  in  the  fiure  of  their 
own  proceedings  &  but  if  she  was  a  competent 
per8oi>  t^jgamk/Btbe  arrangement^  4IMI  ia  abe  a 


ftfwm  .tt»'«4lMn'^x)Mlmin»^f  the 
is,  and  ought  ^not  to^be  depniv^vitlMai. 

If,  being  competent  shsiwas induced. bf  die 
fear  of  confinement  to  execute  these  dee 4a,  then 
her  signature  to  them  was  obtained  by  a  direct 
interference  with  her  personal  freedom,  and 
how  can  we  say  that  it  was  not  obtained  by, 
dufess?  That  her  counsel  thought  this  the 
best  arrangement  for  her  interest,  is  a  matter 
which  we  need  not  question ;  but  they  are  not 
entrusted,  by  the  mere  fact  of  being  her  counael, 
with  any  power  over  her  person  and  property. 
Their  rights  are  derived  from  her  alone,  and  so 
long  as  she  is  perfectly  at  liberty  she  may  autho- 
rize them  to  act  for  her ;  but  as  she  was  at 
that  time,  by  the  hypothesis  of  the  commission, 
incompetent  to  act  for  herself  and  incompetent 
to  make  any  contract,  she  was  incompetent  to 
authorize  them  to  give  their  sanctten  to  any 
contract  for  her.  There  was  an  objection  to 
the  mode  in  which  the  learned  judge  left  the 
case  to  the  jury«  He  said  the  question  waa, 
whether  the  phuutiff  had  made  the  arrangement 
of  her  own  free  will,  and  told  the  jurors  that  if 
she  had  made  it  under  a  recollection  of  her  past 
confinement,  and  under  a  fear  that  that  con- 
finement would  be  renewed,  then  she  could  not 
be  said  to  have  made  it  of  her  own  Trte  will,  and 
it  could  not  be  sustained.  We  think  that  the 
case  was  properly  left  to  the  jury,  whose  ver- 
dict we  see  no  veaaon  to  disturb.  -'  Though  the 
peculiar  facta  of  thn  caae  are  not  the  same  at 
the  facts  in-so»s  of  the  cases  refiBrred  to  itf  the. 
arguments,  we  think- that ioor  judgment  aay 
properly  be  eoBsidefedeainsnppovt  of  tiieiay 
and  not  at  wianoe  firom  them.  Sonae  sm^ 
cable  arrangement  mayyvt  be  madefavouxaUB' 
to  the  interests  of  all-  the  |Mffties  eencaraed. 
In  the  mtantiflie  the  rule  for  setting  asMe  the 
verdict  for  the  plaintiff  must  be  discftiaiged. 

■      ; 

Spaaner  v.  Papne.    MiehaelaBas  Term^  l«47l 

PRACTICE.— RULE   OF   COURT  UNDER   l,8c2 
VICT.  C.  110. — EXECUTION. 

A  rule  of  court  under  1  4-  2  VicL  c.  IIQ  /er. 
the  payment  of  costs  may  be  i^nforoed  on 
a  unit  of  ca.  sa.,  after  the  expiration  of  a 
year  and  a  day  from  the  time  smsh  ruh  toot 
made  without  a  writ  of  sci.  fa*,  er  specM 
leave  of  (he  court  being  first  obtained* 

An  award  having  been  made  unfavourable 
to  the  defendant,  a  motion  was  afterwards 
made  to  set  aside  the  award,  which  was  did- 
charged  with  costs.  These  costs  having  been 
ascertained,  and  the  Master's  allocatur  made, 
in  February,  1845,  a  rule  of  court  was  made 
for  the  payment  of  them,  which  not  being 
obeyed,  a  ca,  sa.  issued  on  the  17th  Novem- 
ber, 1846,  and  the  defendant  was  arrested  on 
the  26th.  At  the  same  time  there  were  other 
detainers  lodged  against  Mtii.  In  July  last 
the  defendant  became  insolvent,  and  an  order 
was  made  vesting  his  property  in  the  plaidftiff. 
In  August  a  summons  was  taken  out  before 
Mir.  Baron  Piatt  calling  upon  the  plaintiff  to 
show  cnike  why  the  writ>  or  cA.  sa.  shduld  not 
be.setaMe  for  hrregularity,  atid  the  defendant 


StqfetUr  Courts : 


Jmmw  rfWfttoi  \AUHtt* 


A,  Bimyar  spplittlioB  hatvig 
ton  made  to  tlus  coisty 

Jfi.  fTAt^Airsr  ud  Mr.  Ififltr  showed 
eaute.  The  allied  ground  of  irraguhoritjr  is 
that  the  order  for  the  pavment  of  the  costs  of 
the  motion  to  set  aside  toe  award  having  been 
made  more  than  a  year  and  a  day  previous*  to 
lbs  arrest  of  the  daendant,  that  there  must  be 
a  writ  of  scL  fa,  before  the  writ  of  ea.  ss.  can 
iisne.  The  statute  1  &  2  Vict.  c.  110,  by  sec* 
tion  18,  enacts  that  rules  of  common  law  and 
erders  of  the  Lord  Chancellor,  &c^  whereby 
any  sum  of  money  or  any  costs,  charges,  &c., 
amill  be  payable,  shall  be  deemed  judgment 
creditors;  and  aQ  remedies  hereby  given  to 
judgment  creditors,  are  eztmided  to  persons  to 
wliom  money  is  due  under  such  orden  or  ruks 


of  the  ooOBi.  I&ii  WH  «B  t^ 
plioiitum  to  oek  aside  a  writoleseemitMi  ttd  to 
oisdiaige  the  defndantoal  of  enstody,  su  thi 
yrnand  that  a  writ  of-eo.  so.  issued  on  a  rsleef 
emut  under  the  1  &  3  Viol,  c  110,  nadeoMK 
than  a  year  before,  iritfaoat  a  wcLfa,  or  speeU 
leave  of  the  court  tint  gtaoted.  Botwive 
of  opinion  that  no  ooi.  /a.  or  apeeial  kaieef 
the  oouzt  was  neeeasary  by  thot  Act,  or  upon 
any  l^^al  prine^ile;  and  upon  inqoiry  we  iad 
that  according  to  the  practice  wmdi  prmb 
these  |irocee£ngs  are  legalar,  and  oa  tka 
gnouao,  therefore,  this  lule  will  be  dischargei. 

BnledischoE^. 

^u^m'jf  3kn4  9racttcr  Caust 

(Before  Mr.  Justice  PSttteson.) 
Section  19  still  keeps  up  the  distinction  be-   j,^        .,  ^        .rn  n  •    t 

faween  rules  and  jud^Tts.^ There  rules  and; ^^•^»'*^^^^^^ 

COBOWSn  OF  A.  BOaOUOH^-'-CORPOItATB  OT- 
FIOBR.— ^OOSTB  OP  iL  BBlaLTCA  tTimSX  9 
AHMB,  C.  20. 

A  coroner  of  a  borough  (pointed  under  the 
62nd  section  of  5  ^  6  W.  4,  c.  76,  is  not  a 
corporate  officer  wttkin  the  meaning  of  tk 
9  Anne,  c.  20,  and  therefore  the  relator  to  a 
quo  warranto  to  determine  whether  tie 
office  of  coroner  to  a  borough  is  properlif 
jUled,  is  not  entitled  to  his  costs  on  iiWi 
found  for  him. 

In  this  case  «B  intemation  in  ^le  viatnrt «( 
a  qme  warrmtto  had  issasd  against  the  dsM* 
ant,  commanding  him  to  show  by  wfast  inlh»* 
nty  he  exercised  1km  office  of  coroner  for  tiie 
borough  of  Wigan.  The  ^tiandaaA  piesM 
sevenl  pleas,  on  one  of  which  ismt  issnes  wen 
raired  by  the  relator,  which  went  down  to  the 
aasiare,  and  on  a  trial  before  Mt.  Justmtik^ 
weU,  at  Lancaster,  two  of  these  issnes  wen 
found  for  the  defondant,  and  two  for  4he  nh* 
tor,  who  sobse^foently  entered  up  jodgmoi 
upon  them  for  his  costs  under  9  Anne,  c.  tt, 
8.  5.  Earlier  in  ike  Term  CotOkm  obtainBda 
rule  nisi  to  set  aside  so  muoh  of  the  judgmait 
as  awarded  costs  to  the  rsLator,  on  the  gma^ 


odbrs  are  only  to  have  the  effect  of  judgments 
for  the  purpose  of  enforcing  them.  A  sm.fa, 
is  only  necessary  in  matters  of  record  enrolled, 
(d  Inst.  470,)  and  in  practice  these  rules  never 
me  enrolled.  Before  the  statute  of  Victoria 
passed  the  only  mode  of  enforcing  a  rule  of 
court  was  by  attachment,  which  did  not  give 
nossesnon  of  the  goods  of  the  party,  and  the 
late  statute  was  intended  to  remedy  that  defect. 
Attachment  might  have  issued  at  any  time  by 
lemre  of  the  court  In  Farmer  r.  Mottram^ 
TmiaU  C.  J.,  said,  a  rule  of  court  under  the 
1  fc  a  Vict  c.  1 10,  s.  18,  is  not  n  judgment  for 
dl  pmposes,  but  nsarsly  gives  Aose  in  whose 
fovonr  it  is  made  a  better  remedy  than  they 
hadlwfore.  He  also  oeaiteBded,  that  Ifaio  bemg 
only  an  irregularity,  that  the  lapplisalion  was 
maoeteo  kts.    Bhrnekemof  v.  Burton.^ 

Mammg^  Serjeant,  contriu  The  arrest  of  the 
defcadant  under  a  writ  of  os.  so.  was  not  only 
irregular  but  void,  by  reason  of  no  writ  of 
soLTfa*  havii^  been  taken  out.  An  order  of 
court  is  now  assimilated  to  a  judgment  by  the 
1  &  2  Vict  c.  110,  and  section  20  gives  the 
court  nower  to  issue  such  writs  as  may  be 
deemea  necessary  or  expedient  for  giving  effect 
to  the  provisions  of  the  Act  A&r  the  lapse 
of  a  year  and  a  daj  from  the  time  of  making 
the  rnle  of  court,  it  is  necessary  before  ezecu* 
two  issues  that  some  means  should  be  adopted 
to  ascertain  that  the  debt  has  not  been  satis- 
fied. In  the  case  of  an  attachment  there  was 
always  an  application  made  to  the  court  stating 
that  the  debt  had  not  been  satisfied.  For  the 
purpose  of  showing  that  this  was  not  a  mere 
inijn^rityi  he  cited  fieyao^  v.  JVeistoa,« 
Qoodtitle  v.  Badtiiie,^  Parsons  v.  Loyd.* 
.  Lord  Denssan^  C.  J.  It  seems  very  desirable 
tihat  the  actual  course  of  practice  in  all  the 
courts  should  be  ascertainea  before  we  decide 
diis  cast.  We  will,  therefore,  inquire  into  the 
matter  before  we  decide. 

Cur*  ad.  vuk. 

Lord  Jksun^m,  C  J«,  afterwards  delivered 


*  Dowa.  and  Lownd.  781. 
■>  4^  B.  &.  fo7.       ^  1  <9ale«Dar.  »fi3. 
^^Skmk  loot.  «  a  Wasoa^  Ml« 


that  the  office  of  a  coroner  to  a  berengfa,  9- 

Sinted  in  pursnance  of  Ab  provisions  dvs 
unicipal  Corporations'  Act,  (5  &  6  W.  4, 


c  76,)  is  not  a  oorpm'ale  offiner  withia  the 
meaningofthe9  Anne,e.  SO;  and,  tentei 
that  the  relator  was  not  entflOed  to  entff  q» 
judgment  for  hie  costs  under  that  statute. 

MarHn,  Q.  C,  and  Piekeritn,  now  (lOh 
Nov.)  showed  cause,  and  oontended  >i<>  M 
the  office  in  question  wm  an  ofliise  snthia  ihe 
meaning  of  the  act  9  Annexe.  iO;  sadseeaaSg, 
that  even  if  the  court  ahooldtlnnk  that  it  w 
not,  still,  as  it  was  a  di%olt  qnartiD^  ths  Mj 
would  not  dispose  of  it  on  molfon.  bnt  wsm 
disdiarge  the  nde  and  leave  the  defendsstis 
his  wnt  of  error.  Widi  i<egard  to  the  oia 
itself,  before  the  linniniyal  Cofporatbns'  Art» 
(S  A  6  W.  4,  c*  76,)  tiie  nmyur  ofilw  bsiMlk 

enerciaad  the  olEce  «nd«r  the  chartw^  *^ 
of  his  iqppointBMnt  as  wacfotp  anA  thowc*^ 


Mt 


<NM«aTifMlr"HIV«ViQI«llV  llTBMiliJ  #> 

PbACs  ov  A»oiuidr-^ai;sstwigM€#  mam 

AND  PAfCT. 

Iff  a  notice  objecting  to  a  party's  right  to  be 
put  on  tJie  rwster  of  voters  for  ike  borough 
of  Cheltenham,  that  borough  being  00 
within  the  parish  of  Cheltenham,  the  o5- 
jectoT^s  place  of  abode  was  stated  to  be  "S, 
Sherborne  Street,'*  and  then  was  added  '*  on 
the  list  of  voters  for  the  parish  of  Chelten^ 
ham"  Held,  that  such  description  of  the 
place  of  abode  appeared  on  the  face  of  the 
notice  to  be  sufflcient  in  point  of  law,  and 
as  the  revising  barrister  had  decided  that 
it  was  sufflcient  in  point  of  fact,  Ms  decu 
sion  was  conclusive,  and  must  be  afflrmed. 

Whether  from  the  generaUty  of  the  descrip'* 
tion  of  the  ol^ector^s  place  cf  abode,  it  can 
be  said  to  point  sufficiently  to  a  particular 
locality,  may  be  a  question  of  law,  but  where 
a  certain  locality  appears  to  be  referred  to, 
the  question  of  whether  the  description  it 
iufflcient  to  (give  the  information  reared 
by  the  6  Vict.  c.  18,  sec.  17,  m  one  of  fad 
opon  which  the  decision  of  the  revising  bar" 
rister  is  conclusive, 

John  Flatchbr  objected  to  the  BaoMi  ol 
CbarlcB  Sheidon  being  letamed  in  the  ^  ^ 
voters  for  the  borough  of  Cheltenfayam.  Thi 
notice  of  objection  vna  in  the  foUowii^  foniu. 

"  To  Jiiiv  ChMte  SheldoD,  1,  Ohiey  P1m9. 

*'  I  hereby  i^ve  yon  notice  thai  I  objeef  to 
your  name  beio^  retained  en  the  liel  of  nersoiH 
entitled  to  roto  in  the  eieciioii  of  a  meinW  far 
the  borough  of  Chelteiiham.  Dated  this  21MI 
day  of  Angosty  1847- 

^Joun  Flatohbe, 
«of5,Sherbonieac. 

"  On  the  liet  of  Rioters  for  the  nonih  of 
Cheltenham." 

It  was  contended  on  behalf  of  the  iiexsott 
objected  to,  that  the  notice  of  objection  waa 
defective  in  that  it  did  not  show  in  what  town 
or  parish  Sherborne  St.  was  situate,  fhercj 
being  other  pariahea  widiin  the  diatuice  of 
seven  milee  contaoning  streets,  thoagh  it  war 
not  shown  that  there  waa  any  other  Sherborne 
Stttttn  that  in  the  naiish  of  Cheltenham.  The 
borough  of  Cheltenhani  consists  of  the  parish 
of  Cheltenham  only,  and  the  names  of  tike 
whxAe  of  the  rolers  for  the  borough  are  com^ 
prehended  in  one  Hst,  tis*,  those  entitled  to 
▼eto  in  respect  of  pTopcrty  situate  within  iStkB 
mnth  of  Cheltenham,  llie  name  of  J6tn 
flatcher ,  the  ob|eetor,  appeared  in  the  fiat  of 
▼oters,  and  his  place  of  aoode,  aod  the  locat 
descriptiop  of  ma  Qualification,  were  therein 
deacrioed,  via.,  '*  5,  Sherborne  St.'*  It  was  not 
soggeeted,  that  in  foct  there  was  any  other 
place  called:  Sheiimnie  St.  in  the  bonragh  of 
Cheltenham,  or  that  it  war  not  perfeeti)^well 
known,  or  that  any  practical  inconvenience  fol* 
Ibwed  hvm  the  omisaion  of  the  name  of  the 
town  or  pariah.  The  revising  barrister  thoiq^ 
the  notice  of  cUbjtelkm  sttfcieBt,'«ttd  the  per- 
son objactfd  toft  having  fiutedtoprote  Uin^ 
to  hav»  his  nameielained  m  tin  .]i8l\el  MM, 


eCct/pC4«QMii  woaddeleMEly  have  bean  a  eor- 

pmu  ofiorat  that  tiaoe.    The  worde  df  th^ 

lil.isclioa  of  the' <9  Amie^  c.  30,   ai«:«— 

*'  Wbeteaa  divers  poeone  baire  ol  late  intruded 

theaudres  into,  and  have  taken  upon  them- 

«dbpQ»  tor  exercise,  the  effioaa  of  mayors,  bailiflb, 

]NnlnvBs»    and  ether  ofioea,   within   cities, 

tpwne  ^rperate,  and  places  within  that  part  of 

6ccat  Britain  called   fingfamd  and   Wales." 

New  these  words  would  dearly  include  the 

office  of  cosener,  and  the  only  question  then  is, 

wiittlier  the  Mnmcipol  Coroorations'  Act,  (5  & 

%  W.  4,  c.  76,)  made  any  oifierence  in  this  re<» 

ipact.    Now  the  appointment  of  the  coroner  to 

all  boroughs  applying  for  a  separate  Quarter 

Sessions  under  that  act,  of  which  the  borough 

of  Wigan  was  one,  is  under  the  62nd  section 

of  the  act,  which  vests  the  appointment  in  the 

town  council,  and  his  expenses  are  paid  out  of 

the  borough  fund,  and  therefore  is  as  much  a 

corporate  officer  as  die  recorder,  who  it  has 

been  decided  ie  aeorporata  officer.    The  only 

diierence  noade  by  the  Municipal  Corporations' 

Act  is,  that  the  offices  of  mayor  and  coroner 

are  now  executed  by  two  persons  appointed  by 

the  cooncil,  instead  of  by  one,  as  was  formerly 

the  case.    Several  cases  were  cited  on  the  other 

side  when  this  rule  was  moved : — H.  v.  WalHs, 

5  Tenn  Rep.  375 ;  R.  v.  Halt,  1  B.  &  C.  237; 

and  R.  v.  mlliams,  1  Burr.  402.   But,  if  these 

cues  are  examined,  they  will  be  found  not  to 

be  analogous. 

Cowling,  caotrk,  contended  that  the  coroner 
«Bs  an  e&oerof  the  Crown,  and  not  a  corpo- 
rate officer^  hiB  duties  behig  wholly  uncon* 
aected  wilh'tlie  cerpemtion;  he  had  to  act  as 
ahcriff;  to  find  treasuie-lnive,  and  return  the 
r  of  his  inqnests  to  the  Crown,  and  was 


in  no  way  reepeniuile  to  dM  corpoiation. 

Cur,  ad.  vttlt. 
PimanmJ.  (Ndv.M.)  I  have  looked  attheacts 
of  pariamcnt  md  the  cases  bearing  upon  diis 
sdbject,  and  whattover  question  there  may  have 
hnn  #svmerirf  in  scepeet  to  the  coroner  hieing  a 
earporale  ottcer,  from  Ae  circumstance  of  the 
■ayov  holding  that  office  under  the  charter,  is 
■Bt  euteriai ;  indeed  the  queeiion  then  could 
not  very  wwll  ham  arissB,  as  the  two  offices 
were  united  in  the  seme  pereon^    The  Munici- 
pal CorpoeatittBa'  Act,  however,  destroyed  the 
charenter  of  tlie  old  offieeof  eetoeeie  in  thoee 
horoqgbs,  for  it  provided  that  where  there  ar» 
(i>eaHai  Seeeions  estaUiahed  a  coroner  ie  to  be 
moBrted.     Itessmeto  me  that  the  coroner, 
aJtfiougk  eppointBd  by  the  corporation,  ie  in 
mull  an  oficer  of  the  Crown,  and  not  a  cor- 
pento^iflieer;  hie  dntiea  luwt  reference  to  the 
Giewn,  and  not  the  eegpewtkm.    Not  bemg, 
thtteioee^  m  my  jndgveBt,  a  eufpetate  officer, 
I  ddflk  «be  vehrtor  k^  not  emMad,  imder  the 
h«f  »AaBe,c9^tohkeeeta.  Therale 
ibeaHrieabeetMw 

Rule  abaohile. 


'Miff  rwtchtf,  reipoiuHfni* 
'vliMflsnHMl  Terttr,  rvovL  11th,  1847* 
finQtfhik*Acnt '  or  voTtits.  — Kotics  or 
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be  expunged  j^  Vie  eetai  of  Uvemty-siz  other 
persons  objected  to  by  thet  said  John  Flatcher 
upon  similar  notices,  and  whose  names  the  re- 
vising barrister  expunged  from  the  list,  were 
consolidated  with  the  principal  case.  If  the 
Oburt  of  Common  Pleas  should  be  of  opinion 
Uiat  the  notices  of  objection  are  sufficient,  the 
register  was  to  remain  unaltered,  if  thev  should 
be  of  a  contrary  opinion,  the  names  of  all  the 
parties  so  expunged  were  to  be  restored  to  the 
register. 

Bytes,  Serjeant,  for  the  appellant.    The  ques- 
tion in  this  case  arises  under  the  provisions  of 
the  6  Vict.  cap.  18,  sec.   17.    That   section 
enacts  that  every  objector  "  shall,  on  or  before 
the  25th  day  ot  August  in  that  year,  give,  or 
cause  to  be  given,  a  notice  according  to  the 
form  numbered  in  the  said  schedule  (B),  or  to 
the  like  effect  to  the  overseers,"  &c.,  and  **  shall 
give,  or  cause  to  be  left  at  the  place  of  abode 
of  the  person  objected  to,  as  stated  in  the  said 
list,  a  notice  according  to  the  form  numbered 
(11)  in  the  said  schedule  (B),  and  every  notice 
of  objection  shall  be  signed  by  the  person  ob- 
jecting."   The  latter  form,  as  given  in  the 
achedule  referred  to,  requires  the  party's  place 
of  abode  to  be  stated  after  the  signature  of  the 
name,  and  it  is  submitted,  that  in  order  to 
eomply  with  the  lyth  section  and  such  form, 
the  name  of  the  town  (Cheltenham)  should,  in 
the  present  case,  have  been  added  to  "  6,  Sher- 
borne St."    The  caae  of  WooOett  v.  Davis,  4 
Com.  B.  115»  1  Lutv.  Reg.  Cas.  607,  although 
decided  with  reference  to  a  county,  and  not, 
as  here,  to  a  borough  voter,  is,  nevertheless,  a 
strouf^    case    in  point.     There   the   objector 
descnbed  himself  as  of  ''The  Oaks  on  the  regis- 
ter of  voters  for  the  parish  of  St.  Woollos,"  and 
the  description  of  the  place  of  his  qualification 
in  the  register  of  votes  was  "  The  Oaks,"  and 
it  was  holden  that  the  notice  and  the  register 
could  not  be  coupled   together,   and  conse- 
quently, as  the  description  of  the  place  of  abode 
m  the  notice  itself  was  too  general,  the  notice 
was  insufficient. 

Keating,  for  the  resoondent.  The  decision 
in  the  case  just  quotea  does  not  apply  to  the 
question  now  before  the  court.  That  decision 
merely  amounts  to  this ;  that  a  description  in 
the  notice,  insufficient  in  itself,  cannot  be 
assisted  by  having  recourse  to  another  docu- 
ment. In  giving  judgment  in  that  case,  JVilde, 
C.  J.,  says,  "  It  appears,  from  this  case,  that 
the  controversy  before  the  barrister  was,  that 
the  statement  contained  in  the  notice  was  in- 
sufficient, but  it  was  also  contended  that  the 
notice  sJso  stated  that  the  objector  was  resident 
in  the  parish  of  St.  Woollos,  and  that  the  pjuty 
receiving  the  notice  might,  by  resorting 
to  the  register  have  learned.that  the  Oaks  was 
in  the  parish  of  St.  Woollos,  and  that  therefore 
the  notice  was  sufficient.  The  barrister  ad- 
mitted this  to  be  the  case,  and  held  that  the 
notice,  though  insufficient  in  itself,  might  be 
made  valid  by  being  coupled  with  the  register, 
and  as  the  two  documents  so  coupled  together 
furnished  the  means  of  ascertaining  that  the 
bbjec^^r's  place  of  abode  was  at  *'Tbe  Oaks*" 


in  the  parish  of  St.  WooUoe,  he  held  that  tbe 
notice  was  in  sufficient  conformity  with  the 
statute.    We  are  of  opinion  that  this  deciiioa 
is  wronff,  and  that  the  notice  of  objection  is 
not  made  in  the  form  or  to  the  efEect  required 
by  the  statute.    The  party  receiving  the  notice 
is  not  bound  to  take  u&e  trouble  of  resorting  to 
any  other  means  than  the  notice  itself  in  order 
to  obtain  information  as  to  the  place  of  abode 
of  the  party  sending  it"    The  present  case 
differs  from  that  in  tlus  material  respect  namdy, 
that  here  the  revising  banister  findis  the  notice 
of  objection  sufficient.    The  sufficiency  of  the 
notice  must  always  depend  on  the  particular 
circumstances  of  each  case.    In  the  case  of 
Knowles  v.  Brooking,  2  Com.  ft.  226, 1  Latw. 
Reg.  Cas,  461,  a  notice  of  objection  signed  with 
the  objector's  true  place  of  abode,  was  held  loffi- 
cient,  although  in  that  respect  it  differed  from 
the  place  of  abode  as  statea  in  the  register. 

Maule,  J.  Suppose  the  objector  happened 
to  be  some  person  of  eminencey  whose  name 
was  well  known,  a  general  description  mtfht, 
in  the  opinion  of  the  revising  barrister,  afford 
sufficient  information.  Here  the  barrister 
seems  to  have  proceeded  on  the  effect  of  some 
evidence  which,  however  erroneously  admitted, 
I  am  inclined  to  think  the  court  has  no  power 
to  interfere  with. 

Keating,  It  cannot  be  doubted,  taking  the 
whole  of  the  case  together,  that  the  barnster 
thought  the  party  objected  to  perfectly  well  on* 
derstood  the  description  in  the  notice,  and 
therefore  having,  as  a  matter  offset,  found  tbit 
the  notice  was  sufficient,  the  court»  it  is  sob' 
mitted,  is  not  now  in  a  situation  to  deal  with 
his  decision.  The  case  of  Gadsbff  v.  Waihv' 
ton,  7  M.  &  Gr.  17;  1  Lutw.  Reg.  Cas.  136, ii 
an  authority  showing  what  should  govern  the 
revising  barrister  in  cases  of  this  nature. 

Byles,  Sergeant,  in  reply.  On  the  authoritf 
of  WooUett  V.  Dams,  and  Walter  v.  Hofstt, 
1  Ry.  and  Moo.  149,  it  ia  submitted  that,  the 
question  raised  in  this  case  is  one  of  law  and 
not  of  fact  merely.  The  revising  barrister  does 
not  decide  on  the  place  of  aboae  as  stated  is 
the  notice  ak>ne,  but  also  on  several  othff 
facte,  and  that  he  is  not  at  liberty  to  do. 

WUde,  C.  J.  This  question  has  been  atr 
tended  witii  some  difficulty  with  reference  to 
the  consequences  which  may  arise  from  osr 
decision  upon  it.  The  17th  section  requires 
an  objector  to  give  a  notice  stating  his  place  d 
abode,  &c.  Now,  is  the  sufficiency  of  the  no^ 
tice  in  that  respect  a  matter  of  law  or  of  fact: 
I  think  both  may  be  involved.  To  give  t 
man's  place  of  abode  requires  a  descxipti^ 
pointing  to  that  looility  where  hemaybefoonL 
and  whether  that  description  is  sufficient  iv 
that  purpose  may  be  a  matter  of  law,  as  where 
a  man  said  he  lived  in  King'^treet,  and  no 
more,  there  being  many  anch  streeU  in  EoS- 
land,  a  party  would  not  know  in  what  place 
he  was  to  look  for  him ;  and  ^ther  in  that  case 
or  where  the  reviaing  banister  found  aaatf- 
thing  to  be  a  sufficient  description  of  a  ]^  » 
abode;  which  on  the  £sce of  it  could  not  bep^ 
perly  considered  ao  from  its  cxti«n%^-«w?* 
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the  ^destioti  of  sufliciency  woold  be  one  of  law. 
But  if  ^e  description  were  such  as  on  the  face 
of  it  had  sufficient  particularity  to  import  some 
diBtinet  locality  applicable  to  the  person  giving 
the  notice  where  he  may  be  found,  then  whether 
it  was  a  description  of  the  place  of  abode  an- 
swering the  requisites  of  the  statute  may  be  a 
anestiott  of  fact  for  the  conclusive  decision  of 
le  revising  barrister.  In  WooUett  v.  Dtwis, 
the  court  held  the  notice  insufficient  on  the 
ground  that  the  barrister  had  decided  otherwise 
as  a  matter  of  law,  thinking  that  the  description 
in  the  notice  might  be  coupled  with  that  in  the 
register  of  voters.  The  court  there  said  the 
burister  had  been  mistaken  in  point  of  law, 
and  that  the  rotice  must  contain  within  itself  a 
sufficient  description  of  the  place  of  abode,  and 
could  not  be  assisted  by  coupling  it  with  the 
register.  In  the  case  of  Oadsby  v.  Warburton, 
the  notice  of  objection  described  the  place  of 
abode  as  "  Poplar  Grove,  Didsbury/*'  Dids- 
Imry  bdng  a  township  within  the  polting  dis- 
trict of  Manchester ;  and  the  revising  barrister 
held  the  notice  to  be  insufficient,  considering 
that  something  more,  such  as  '^  Lancashire,'' 
or  **  near  Manchester,"  should  have  been  added 
to  die  place  of  abode.  That  decision  the  court 
treated  as  reusing  not  the  question  of  whether 
the  notice  was  insufficient  practically  to  meet 
the  objects  of  the  statute ;  but  whether,  though 
sufficient  in  that  respect,  it  could  be  deemed 
a  description  of  the  place  of  abode  sufficient  in 
pcnntof  law,  without  the  addition  of  the  county 
or  the  neighbouring  lar^e  town.  There 
appeared  in  that  case  nsthmg  which  showed 
that  the  revising  barrister  thought  the 
.notice  on  the  face  of  it  insufficient  in 
point  of  fact,  and  the  court  therefore,  think- 
ing the  requirement  of  any  addition  to  the 
description  m  the  notice  wrong  in  point  of  law, 
lemsed  the  barrister's  decision.  The  notice 
in  the  present  case  describes  the  place  of 
abode  as  '*  5,  Sherborne  Street."  Now  the 
question  is,  where  is  Sherborne  Street?  In 
what  town  is  it  situated  ?  If  before  the  revis- 
ing barrister  evidence  had  been  offisred  to 
riiow  that  no  such  place  could  be  found  as 
Sherborne  Street,  in  Cheltenham,  or  no  such 
person  there  as  the  objector,  the  objector 
woold  not  have  been  allowed  to  say  then  that 
it  was  elsewhere.  But  where,  as  here,  the  no- 
tice is  confined  to  a  qualification  within  the 
borough  of  Cheltenham,  and  no  other  evi- 
dence is  given,  ought  not  the  description  of 
the  street  to  be  understood  as  referring  to  that 
town  with  which  the  subject  matter  of  the  no- 
tice is  connected  ?  I  thmk  it  ought  Taking 
tiien  the  notice  as  applicable  to  the  borough 
of  Cheltenham,  and  reading  Sherborne  Street 
u  m  Cheltenham,  this  is  a  sufficient  descrip- 
tion of  the  place  of  abode  in  opint  of  law, 
and  the  revising  barrister  has  decided  that  it 
fit  wffideot  in  point  of  fact,  to  supply  the  ob- 
jects of  the  statute,  and  his  decision  in  that 
nspect  is  conclusive.  On  the  whole,  therefore, 
^  dadsion  of  the  revising  barriater  most  be 


concuned..  DeokkmrnffimMd.  , 


CfUtt  Ht'l^^ttlftj 

(Before  Mr.  Baron  Flatt) 
RanMom  v.  Price,    November,  24,  1847. 

COUNTY   COURTS. — C08TB. 

Th€  Comty  C<mrt9  Act  has  not  repealed  tka 
provitUmi  of  the  Middle$ex  Court  of  Re^ 
queete  Act  for  enterimg  a  euggeetum  to  de- 
prive a  plaintiff  of  costs. 

In  this  case  a  veriSct  having  passed  for  leas 
than  40«.,  a  rule  to  show  cause  why  a  sugges* 
tion  should  not  be  entered  under  the  Midolesez 
Court  of  Requests  Act  to  deprive  the  plaintiflT 
of  costs  was  obtained  on  a  former  day. 

Lush  showed  cause. 

T.  Jones,  contrk. 

Piatt,  B.,  said,  that  he  was  clearly  of  opinion 
that  so  long  as  any  suit  was  nendiog  in  one  of 
the  superior  courts  which  had  been  conunenced 
against  the  policy  of  the  Middlesex  Court  of 
Requests  Act,  this  act  continued  in  force  with 
relation  to  it,  and  he  should  therefore  grant  the 
rule  for  entering  the  suggestion.  If  he  should 
be  wrong  in  so  doing,  the  plaintiff  would  have 
no  reason  to  complain,  as  the  objection  would 
be  on  the  record,  and  he  could  take  advantage 
of  it  by  a  writ  of  error ;  whereas,  if  he  refused 
the  rule  and  was  wrong  in  so  doing,  the  de- 
fendant would  have  no  remedy. 

Rule  for  entering  the  si^gestion  absolute. 

Fronds  v.  Ranoe.    Nov.  19  &  25, 1847. 

COUNTY  COURTS.— JUDGMENT. 

Semble,  that  a  party  who  has  recovered  judg* 
mentfor  a  debt  in  one  of  the  superior  courts 
cannot  sue  upon  the  judgment  in  a  County 
Court. 

Naylor  moved  for  a  writ  of  prohibition  to  the 
County  Court  of  Cambridge,  against  proceed- 
ing further  in  an  action  of  debt  founded  on  a 
judgment  of  this  court.  Though  this  action 
mi^t  be  within  the  letter  of  the  statute, 
as  a  "personal  action  in  which  the  debt 
or  damage  does  not  exceed  20/.,"  yet,  as  the 
superior  courts  were  jealous  of  their  jurisdic- 
tion, and  did  not  allow  inferior  courts  to  inter- 
meddle in  the  enforcement  of  their  judgments, 
and  as  the  Court  of  Queen's  Bench  interfered 
to  prohibit  the  Court  of  the  Tower  of  London 
from  entertaining  a  suit  founded  on  its  judg- 
ment, though  the  matter  was  othemdae  withm 
the  jurisdiction  of  the  inferior  court,  (2  RoL 
Rep.  54,)  so  this  court  would  interfere  to  stop 
the  County  Court  of  Cambridge  from  proceed- 
ing on  one  of  its  judgments.  It  was  obviously 
the  intention  of  the  legislature  not  to  five  the 
County  Courts  this  jurisdiction,  as  by  the  98th 
section  express  provision  was  made  for  enforc- 
ing in  one  of  these  courts  the  judgments  of  any 
other  of  them,  or  of  any  court  abolished  by  the 
new  act,  by  summoning  the  debtor  before  the 
court,  and  causing  him  to  be  imprisoned  for 
40  days  if  he  did  not  give  a  satisfactory  an. 
swer ;  and  no  such  provision  was  mentioned 
with  respect  to  the  judgments,  of  the  superior 
courts.  Indeed  it  would  be  absurd  m  tiie 
egislaturs  to  do  so,  as  they  had  already  by  iht 
Bankrupt  Act,  8  &  9  Vict.  c.  127.  provided  the 
same  eoune  of  pioeeeding  with  respect  to  snA 
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iiidginents> .  oialj  diat  tBe  party  should  be 
brought  befoi«>  a  fiankruptcy  Court  instead  of 
a  Cou;^  Court;  and  by  the  act  of  last  session 
this  ver>'  jurkdictiou  was  specially  transferred 
to  the.  ju^es  of  the  County  Courts  sitting  as 
Coviixussionera  of  Bankruptcy  and  Insolvency. 
As  the  plaintiff  had  already  in  his  hands  a 
cheap  and  easv  mode  of  executing  his  judg- 
ment, he  coula  have  no  object  in  bringim^  this 
actbn,  except  to  increase  the  costs;  for  he 
could  ^et  costs  against  the  defendant  in  this 
action  in  the  County  Courts,  though  he  could 
not,  or  rather  might  not,  in  the  superior 
courts. 

Alderson,  B.  The  question  is,  how  do  you 
get  out  of  tbe  positive  words  of  the  act  ? 

Pollock,  C.  B.  There  is  a  general  jurisdic- 
tion given  to  these  courts  in  all  personal  actions 
where  the  debt  or  damage  is  under  20/.,  with 
the  exception  of  ejectment,  Hbel,  actions  for 
malicious  prosecutions,  or  actions  involving 
the  right  to  tolls  or  fairs,  or  the  validity  of  de- 
vises. The  substance  of  this  provision  is,  that, 
with  the  exception  of  these  excepted  cases, 
where  the  debt  or  damage  is  under  20/.  these 
courts  shall  have  jurisdiction. 

Nayhr.  The  Court  of  the  Tower  of  London 
had  a  much  larger  jurisdiction,  (4  Co.  2SI,)  yet 
was  prevented  from  enforcing  the  judgment  of 
a  superior  court.  Another  objection  to  the 
County  Court  entertaining  such  an  action  was, 
that  it  had  no  means  of  proving  the  record. 
Heretofore,  in  all  actions  founded  on  judg- 
mantB  of  the  superior  courts  the  venue  was 
laid  in  MiddLuei^  so  that  on  the  plea  of  ntdl 
tisl  record  the  record  might  be  inspected,  as  no 
secondary  evidence  was  sufficient.  In  this  case 
he  had  pleaded  ore  temu  before  the  County 
Court  null  tiel  record,  in  order  to  raise  this 
ymvw  point  of  the  inadmissibilitv  of  secondary 
eviaence,  but  the  judge  received  aa  examined 
copy  of  the  judgment  as  a  sufficient  proof  of  it. 

Alder4on,  B.  The  strongest  aigument  is 
that  founded  on  the  necessity  of  laying  the 
venae  in  Middlesex  in  actions  founded  cm  the 
jvdgments  of  ike  supecioT  courts.  When  an 
aotion  is  brought  in  this  court  on  one  of  our 
onm  judgments  we  inspect  our  own  recorda; 
and  when  on  a  jodgmeat  of  one  of  the  other 
tvm  superior  Gourte,  &e  record  is  tent  here  to 
xmior  inspection  by  a  mitdmus.  What  way 
baa  a  Coon^  Court  of  proving  those  judg- 
ments I  Aic  the  records  of  the  superior  courts 
ta  be  sent  gaUoping  by  railway  through  Eng- 
land in  attendance  on  the  County  Courts  ?  I 
do  not  see  the  necessity  of  such  actions  as  this, 
e^Mcially  as  it  is  so  easy  to  enforce  execution 
of  the  iudgracDt  of  the  superior  courts^ 

Parke,  d^  There  seems  to  be  some  ground 
iat  supposing  that  a  debt  on  record  is  not 
''a  debt"  wsddn  the  meaning  of  this  act.  In 
Comyn's  Digest,  tit  Debt,  then  is  a  refinamce  to 
%  aaae  in  the  6  Ed^  3,  whidi  may  tiirow  sodib 
U|^  on  the  snbjact».bBt  to  which  I  have  not 
time  to  rafer  now. 

PoUocKCA.  We  will  take  tins  to  coBr 
ladir  wheUnr  we  shsU  grant  yoor  rule. 

On  the  last  day  of  Term  the  mla  wis 
RakfNfignuHedL 


€))iirlsf1BBntnt|^tt$.  /^ 
In  re.  Quincey.    Nov.  9»  and  Dec!  IB,  IW,. 

BILL  TRANSACTIONS  BY   BANKB«[Pr. 

A  boning  who  has  carried  os  as  attowM 
business  by  discounting  bills  and  oocoamo- 
dation  biUs,  carmoi  be  considered  to  km 
conducted  hims^  properly  as  a^trader^  sffrf 
is  not  entitled  to  his  certificate  immedkUl^.* 

Thb  bankmpt,  W.  Quiucey,  who  carried  on 
the  business  of  a  tin-plate  worker  in  Old  Street^ 
St.  Luke's,  came  up  for  his  certificate  on  the 
9th  November  last,  before  Mr.  Coanmssiooer 
Holroyd.     ' 

Mr.  Bagley  was  heard,  on  the  part  of  the  u* 
signees,  in  opposition  to  the  bankrupt's  certi- 
ficate. 

Mr.  Lawrence  supported  the  bankrupt 

Messrs.  Crowder  and  Maynard  were  the  so- 
licitors to  the  fiat. 

The  facts  of  the  case  are  sufficiently  disclosed 
in  the  judgment  of  the  learned  commissioner^ 
which  was  pronounced  on  the  18th  December. 

Mr.  Commissioner  Holroyd  said :— I  have 
carefully  considered  all  the  circumstances  of 
the  case,  and  I  feel  bound  to  say  that  the  ein- 
barrassments  of  the  bankrupt  must  be  attri- 
buted to  his  Qwn  fault,  and  not  to  the  casualties 
of  trade  or  unavoidable  misfortune.  His  trader 
that  of  a  tin-plate- worker,  was  a  most  extensive 
one.  I  believe  it  was  one  of  ihs  largest  esta^ 
blishments  of  the  kind  in  London;  but,  al« 
though  it  may  be  said  to  have  exhibited  modi 
of  **  the  grand  and  marvellous,"  as  the  result 
has  shown,  it  certainly  embraced  little  of  the 
solid  or  the  profitable.  It  appears  to  me  tbat 
this  lamentable  consec^uence  is^  mainly  to  be 
traced  to  that  most  rmnous  of  all  resoorcea— 
excessive  engagements  in  bill  transactioas, 
many  of  which  were  accommodatbn  and  re* 
newids  thereof  from  time  to  tima  Hiese  were 
I  truly  stated  by  the  learned  counsel,  for  the  as- 
I  signees  to  be  "heavy,  continuous,  and  exten- 
sive." In  April,  1840, 1  think,  the  banknmt 
was  under  acceptances  to  one  house  to  toe 
amount  of  30,000/.  A  system  of  apparently 
unrestricted  accommodation  had  been  going  on 
for  some  years  between  the  bankrupt  and  aooie 
other  trading  firms  in  succession.  At  the  time 
of  the  bankruptcy  his  bond  fide  debt  to  Mea^ 
Ricketts,  James,  and  Co.,  for  goods  botwhtand 
money  lent  by  the  three  successive  firms  of 
Vigors  and  Co.,  Trevelyan,  James,  and  Rickett^ 
and  James  and  Co.  was  about  )  9*000/.  llis 
was  met  by  bills,  many  of  which  had  been  re* 
newed  from  tune  to  time ;  and  there  were  oAa 
acceptances  of  the  bankrupt  in  drculatioxi  for 
the  accommodation  of  BIcketts,  Jamea^  anv 
Co.,  amounting  to  about  12,000/.  The  total 
amount  of  credits  for  value  and  tiabiiitiea  » 


•  Althongh  BO  pomt  of  law,  befood  tbat 
pointed  oat  m  the  introdoctory  note,  catf  braaii 
to  have  been  expressly  determined  in  thfil  caa^ 
the  learned  CommiBSioner  in  hisJadgttditlM 
expounded  principles  of  so  nm<m  ^BoiflameB, 
and  such  general  applicabili^,  that  we:di>»* 
desendag  of  attaative  pemeu,  and  hiW|^i4^i 
givwi  k  a»  plMroDongst  our  reports. 


m 


abov*  6a/)0ayU  liylir  die  gmtor  portum  of 
wbick  is  npie«ented  by  bi]l-hoId«n ;  aod  the 
SBMli  inllniifl;e  botwMD  lO/KKU.  and  12|00(M. 
Nov,  a  btuinoM  eannot  be  deemed  proeperoue 
vnkie  the  value  of  the  annual  produce  exceeds 
that  of  the  annual  consumption.  The  pneent 
case,  unfortonatelj,  continued  for  years  pve- 
viooB  to  the  bankruptcy  to  exhibit  a  reverse 
pictoie.  The  natural  consequenoe  of  this 
▼oold  have  been  a  decrease  in  the  capital,  and 
a  ooResrondiii^  diminiition  in  the  annaal  pro- 
dnee.  What,  then,  was  the  bankrupt's  re- 
source? The  transactions  of  his  traae  were 
provided  for  by  bills  of  exchange ;  and,  aa  his 
total  expenditure  very  much  exceeded  his  le- 
vsDue,  in  order  to  meet  the  deiciency,  bills  to 
a  huge  amount  were  dmwn  or  acceptances 
giveo,  and  when  they  became  due  were  pud  by 


^enmal  rules  of 
oertam  landmarks  of  right  and  %roDg,-^-'wiMl' 


ahonld  regulate  the  oonduet  of  every  tn 
and  of  these  none  is  more  important  tnan  tkkt 
as  long  as  he  carries  on  his  trade  be  shoold 
do  no  act  at  the  coat  of  his  independence. 
TTius  he  may  always  be  ready  to  say, — **  Let 
fortune  do  her  worst,  irtiatever  she  nudces  na 
lose,  so  long  as  she  never  makes  us  lose  onr 
honesty  and  independence/'    It  is  related,  tiiat 
*'  so  high  was  the  general  estimation  in  wfaieli 
the  merchanta  of  Italy  were  held  for  hoocmr 
and  integrity,  that  the  simple  affirmation,  *  hi. 
fmU  d*Mm  real  mtrcMttmU/  or '  by  the  faith  of  a 
true  merchant,'  was  conaidend  one  of  the  most 
solemn  that  could  be  made."    May  the  eha- 
racter  of  the  British  merchant  ever  stand  as 
high!    But  what  beeomes  of  this  boasted  luih 
other  biUa  with   accomnmkted  intesest  and  j  in  the  trader  who  sacrifioai  his  independence 
This  system  is  repeated  from  i  for  the  convenience  of  a  particular  creditor  t 
*     In  this  case,  the  bankrupt,  not  betn^  able  now 
to  meet  his  payments  with  Messrs.  Bjcketts  and 
Jamea,  and  fearing  tiie  oonaeciuences,  ineais 
further  liabilities  on  tiieir  account.    Is  this 
right  or  excusable  with  a  due  regard  to  the 
interests  of   his    other  creditors?    Certainly 
not.    In  truth,  ii  appears  to  me  to  amount 
almost  to  an  admission  that  his  affairs  were 
in  auch  a  state  that  he  ought,  without  fur- 
ther   delay,  to    have    laid    a    statement    of 
them  before  his  creditors.     The  bankruptcy, 
however,    was    ddayed    tiU,    ex    necessitate, 
it  followed    that   of    Messrs.    Bicketts   and 
James;     His  Honour  then   referred  to   the 
incorrect  manner  in  which  the  books  were  kept, 
and  referred  to  the  evidence  of  the  bankrupt's 
own  accountant  in  eonfinnatiou  of  what  hie 
stated.    The  learned  comnussioner  proceeded. 
— ^Now,  the  consequence  of  this  imperfect  stale 
of  his  books  is,  that  then  is  no  one  period  of 
time  smce  the  1st  of  January,  1834,  when  Mr. 
Howard  retired  from  the  Voiteess  and  the 
bankrupt  commenced  carrying  it  on  on  Ms 
own  account,  at  which  it  can  be  made  to  ap- 
pear whether  he  was  solvent  or  insolvent.    A 
further  consequence  of  this  is  a  balance-sheet 
extending  over  the  whole  period  of  thirteen 
years.     Mr.  Lawrence,  in  his  able  address  to 
the  court  on  behalf  of  the  bankrupt,  sud  that 
he  had  for  many  years  traded  prosperously, 
and  occupied  a  high  position  in  tne  metcantas 
world.    Do  the  bankrupt's  books  support  tUs 
assertion^  or  show  that  he  was  worthy  of  such 
a  poradon  ?    Has  he  performed  what  his  cha« 
racter  and  station  in  the  mereantile  world  re- 
quired of  him  ?    On  the  contrary,  he  has  alto- 
gether disregarded  one  df  the  strongest  obliga« 
tions  upon  him  as  a  trader.    I  had  occasion  in 
a  late  case  to  dwell  at  some  length  upon  the 
great  importance  of  accuracy  and  regularity  in 
book-keeping,  as  well  as  upon  the  rmnons 
consequences  of  obscurity  in  tins  department. 
If  a  trader  be  desirous  ox  securing  a  oomct 
and  satisfactory  statement  of  his  oSairs,  ^ere 
must  be  no  intermission  in  book'^keepiag.    Y0 
repeat  the  observations  of  aa  Mt  writer  tmon 
this  subject, — "  The  piinei|^e  ef  bdok4ceepmg 
is  of  mich  inflexible  ngoor  thai  it  never  admits 


time  to  time,  and  further,  notmthstandiiig  the 
inability  of  the  baidcmpt  to  meet  his  own  hills, 
bs  becaune  party  to  a  similar  course  of  proceed- 
ing for  the  accommodation  of  ethers  with  whom 
be  had  large  dealings.  That  learned  and  power- 
fnl  writer,  Adam  Smith,  in  speakmg  of  the 
erils  of  this  system  and  the  loss  which  must 
arise  from  any  such  operation,  says,  ''The 
project  of  replenishing  coffers  in  thm  manner 
may  be  compared  to  that  of  a  man  who  had  a 
water-pond  from  which  a  stream  was  continu- 
ally runninff  oat  and  into  whidi  no  stream  was 
nmoi^g,  but  who  proposed  to  keep  it  akvays 
equally  full  by  employing  a  number  of  people 
to  go  contimiadly  with  bveksts  to  a  well  some 
mUes  distant  in  order  to  bring  water  to  re- 
pkmsh  it."  This  case,  then,  appeara  to  me  to 
sifoid  a  striking  example  of  the  great  abuse 
ahidi  msy  be  inade  in  the  cirealation  of  paper 
ncuijtles.  Let  it  not  be,  however,  supposed 
that  tiieeoort  nndervalnes  the  iadiities  afforded 
to  oommeree  ^trough  the  medium  of  biUs  of 
ttcbange.  Tlie  exdumge  carried  on  by  thii 
nedmm  baa  been  caUed  "the  watera  upon 
ahieh  the  vessel  of  consmeree  floato."  But  to 
eairythe  simile  further,  it  should  be  remem- 
bend  tiiat  thetesN  ^'mercfasnt^marring  rocks" 
it  etery  sea,  and  upon  such  a  veef  every 
trader  sooner  or  later  will  most  assuredly  be 
rtnaded  who  cssitiaaes,y«arafteryiear,tobolater 
vp  his  eiedit  by  the  ladiscovnting  or  renewal 
of  biOslrom  time  to  time,  nntil  at  leagtli,  nn- 
lAle  to  obtain  further  assistattce,  he  has  to  atser 
bb  eoorne  throogh  a  mass  of  aocamulaled 
otfligationa  which  nnut  nscessarily  oveswhehn 
bhn.  Such  a  trader  may  be  said  to  "  venture 
aadly  on  a  desperate  mart,"  for  no  house  can 
be  penaanemly  siB^pportsd  by  soch  a  system. 
Aecnedient  must  nil  at  last,  and  rain  be  the 
insvitaole  consequence.  The  only  exense  made 
far  tiie«ottduct  of  the  banlnrupt  m  this  respect 
ia,  that  Messrs.  Ricketts  and  James  were  his 
FOBdpsl  creditors,  and  to  have  refused  accept- 
ance for  ihem  would  have  brought  the  baak- 
QiptatOBieehitotheGasvefe.  Willing  as  the 
Qvort  may  be  to  mike  reasonable  alloi^nce  lor 
the  weaVneai  of  hnman  nature,  it  cannot  excal- 
palethe  bankrapfe  eooddct    Thera  are  eerw, 


with  risiiift  esUAii^aiflHtarriiarfUr  to  bis  own* 
but  probably  of  a  mpcfa  l#— ^wptiiwlih  Aa- 
racter,  I  find,  alao,  that  tha  huMBfiwrilMaad 
by  the  bankrapt  wes^  conaidetaUj' aboie 
8,000/.  for  bad  cfabts  carried  to1oi»ei».8Qte 
some  hundreds  ought  to  hare  been  wtiMn  4f 
every  vear  on  that  account.  The  fMk  ■!» 
was  or  a  very  uncertain  nature^  a«d»>  ]ud{^ 
from  the  losses  on  the  sale  under  the  fiat,  in 
value  must  always  have  been  pveoario«ar  -With* 
out  nicely  scanning  the  domestic  expenies  of 
the  bankrupt,  it  is  obvious  that  they  amointed 
to  a  sum  out  of  all  proportion  to  what  v<mld 
appear  to  have  been  the  profits  of  his  trading. 
As  to  his  profits,  he  very  probably  was  de- 
ceived ;  bat  if  so,  that  arose  from  nreffiilarity 
in  bis  aoconnts.  Under  b11  the  «ireoiii3tances, 
and  having  regard  to  die  higfapoiation  held  by 
the  bankrupt  aa  a  trader^  whiow  must  xipsrMc 
in  a^rgravation  of  hia -default,,  more  pailkalMiT 
in  his  bookeeping,  tha  court  adjodgaa  th^t  the 
allowance  of  his  certiAcatb  be  auspended  im 
one  year  from  the  day  of  hit  srppDeatibnrthe  91^ 
of  November  last,  > 
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^Klfixation  ^x^x  aay  conceivabls  oircttnt* 
mlHfe^'^fSnlli^n  \i  adapts  itself  with  equal  faci- 
le <6  '  evejy  possible  matter  of  account.^' 
^imM,  (^atti^ot  too  often  call  to  mind  the  pro* 
Wrtf,^ "  Voi  n^n  est  ordo,  ibi  est  comjmiio," 
Thia,  which  is  applicable  on  most  occasions,  is 
imlversally  true  in  mercantile  afiaira;  and, 
on  this  point,  I  cannot  doubt  but  that 
the  bankrupt's  own  conscience  must  be 
Itia  accuser.  The  mismanagement  of  his  trade, 
•ftwwe  can  call  it  nothing  else,  when  we  look  to 
-Hie  trade  expenses  (66,840/.)  as  compared  with 
the  profits,  (69,195/..)  20  per  cent,  on  the  net 
ainouttt  of  sales,  and  the  excess  of  his  house* 
keeping  and  family  expenditure,  (22,610/.,)  as 
compared  with  his  net  profits,  may  all,  I  think, 
be  eaaily  accounted  for  by  the  comosion  of  his 
accounts,  his  never  ''taking  stock,''  and  his 
conaequent  if^noraace  of  the  real  state  of  his 
afiSiirs.  Reviewing  the  whole  of  this  case,  I 
think  the  bankrupt  was  guilty  of  great  negli- 
gence and  indiscretion  in  a  business  which  re- 
quired extraordinary  cineaoEispection  and  pru- 
dence.   He  (the  bankrupt)  had  to  compete 


ANAUYTICAL  DIGEST  6f  CASES. 

RBfORtKD   IN   A.LL  THB   COURTS. 


Cattit  OC  fi(|«itf. 
PRINCIPLES  OF  EQUITY. 

iia/uno/taa.T-'If  an  agreement  oonsista  of  two 
distinct  paris^  one  of  which  the  eourt  can  en- 
force, but  not  (ha.  other,  and  a  bill  is  filed 
mmply  for  an  iniunotion  to  TeSlrain  the  viola, 
tionof  the  former  patt>  the  conrt  wm  grant 
the  lnjunction#  •  notwithstanding  it  wofuld  not 
enforce  the  agipeementtii  toto*  RqI/c  v.  Rolfe, 
l$.Sim..a$, 

See  P«rM«r«itp9.3. 

ANNUITY. 

Petynient  of  unclaimed  money. — Presumption 
of  death, — ^A  sum  of  money  was  set  apart  in 
18 16;  to  answer  an  annuity  to  a  woman  then 
supposed  to  be  resident  in  India,  but  who  was 
nerer  afterwards  heard  of.  In  1837  the  Mas- 
ter having  certified  upon  presumption  that  she 
was  dead,  but  without  finding  when  she  died, 
the  court  ordered  payment  of  the  principal 
money  to  the  party  entitled  to  it,  subject  to 
the  anniiity.  In  1842,  the  Master  having  cer- 
tified upon  presumption  that  she  had  died  in 
1822«  and  tjhat  no  personal  representative 
h^dbeen  heard  of,  the  court  ordered  imme> 
diate  payment  to  the  same  party  of  the  accu- 
mulations since  that  time.  And  in  1847  it 
ordered  payment  of  the  rest  of  the  fund  to  the 
same  party,,  though  re^iident  abroad,  upon  his 

S'vipg  his  personal, security  tp  jrefand  in  case 
,e  ani^uitant  or.  her  ,per#onal  repreaeatative 
shopld  ever  establisa  a  claim*     Cu^hbert  v. 
Fttrrifr,  2  Phillips,  IJWL 
.MGaasa cited  in  dia^wl^wsni t  Sbtfw r.  Lawlesv, 


6  CI.  &  F*  199 ;   Findan  v,  Stephans,  t  PUH. 
142. 

CHARITY.       •       ^  . 

1.  A  scheme  relating  to  a  charity  whitih  hsd 
not  bean  aubautted  to  the  MauBter^  hot  had 
been  aanctioned  by  the  -AttOniey-Genaral^  di* 
rected  to  be  carried  into  efl^t.  Monies  te^ 
longing  to  a  Dree  school  founded  iif  teM 
Elizabeth, ordered  to  be  inveafcad  in  laoAftr 
the  purpose  of  ereetijsg  additional  bnikliif(S  R 
furtherance  of  the  objecte  of  tha  cbtfitf* 
Attomey^Qenerul  v.  Bmri  of  MmufiM,  H 
Sim.  601. 

2.  Jtir»aciie<io».--Pe<Mm.-<-After^a  dsnse 
had  been  made  in  a  suit  by  infavasation  sad 
bill  for  the  genend  adminietraiitni  of  a  cbi* 
rity,  one  of  the  objecte  of  which  was  a  free 
grammar  achool,  the  master  of  the  aehoal,  triio 
was  not  a  party  to  the  auit,  pceaentod  apeti* 
tion  in  it,  with  the  aanction  of  the  Attornef* 
General^  stating  that. in  1832,  which  wai tie 
years  bdbre  the  daciee  was  made*  the  dsfeisl- 
ants,  the  trustees  of  the  charityv  uRhnrfB0f 
removed  him  from  hia  office,  and  prajring  te  be 
paid  the  asrears  of  lua  aalary. 

Heldf  that  the  petition '  eonld  not  be  eor 
tertained,  because  it  waa  presented  by  a  peiaea 
who  was  not  a  party  to  the  auH,  aad  imaalved 
an  important  question  between  the  petitioaer 
and  the  trustees,  which  was  not  raised  at  tbs 
hearing  of  the  suit. 

Held,  also,  that  the  court  would  wA  kase 
had  jurisdiction  to  determine  the  qaestioa,  ^ 
the  petition  had  been  presented  under  Sir 
Samuel  Romilly'a  Act»  bat  that^A  ntv.sait 
must  be  instituted.  Attonuaytfkntn^  Vi  C^f'* 
poratian  of  Bristol^  U  Sim.  648^,.  w .  1 .. 


AkdfHMMHfM  i^Omh'^i^^M  tf'StHfjf. 


' »-  "\-<' 


A  debtor  eonreyed  all  his  property  to  trus- 
»8  ior  his  creditors,  in  consideration  of  a 
Ikcbce  and  release  granted  to  him  by  the 
dced^and  afterwards  died.  Seven  years  alter 
bis  deatb,  a  creditor  who  had  notice  of  the 
deed  shortly  after  its  ezecotion,  bat  did  not 
•zecttte  it»  »ed  a  bill  to  be  allowtd  to  execute 
md  to  have  the  benefit  of  it,  but  the  court 
diioissed  the  hil\,  liecause  the  debtor  could 
not  have  the  benefit  of  the  consideration. 
IiOMV*  Huiband,  U  Sim.  656. 

Case  eited  in  the  judgineat:  field  t.  Lord  Do- 
noiighraore,  1  Dru.  &  Wsrr.  3S7« 


d^ta  of  such  sdns  of  the  said  lion  aad     ,. 

ters  as  should  l>e  then  dead,  w^re  to  be  ern^ 
tied  onlv  to  a  parent's  share,  and  in  caae  lifi^m 
should  DC  no  cbild  or  children  of  1^  husnad  > 
or  wife  livinfc,  at  the  death  of  the  survivor /of 
them,  then  in  trust  to  transfer  the  fund  la  the  . 
survivor,  his  or  her  executors,  &c. 

There  were  three  children  of  the  marriage^ 
but  they  all  died  before  either  <^  their  parents^ 
two  of  them  left  children,  some  of  whom  sufw 
vived  both  their  grandfather  and  ffnmdmothsr. 

HM,  that  the  surviving  grandchildren  wens 
entitled  to  the  fund.  Green  v.  Bailey,  14  Sim* 
635. 


PBBD,   CONSTRUCTION*  OP 

1.  Appropriation  of  paymenti. — Feme  covert. 
— ^.  S.s  a  married  woman,  conveyed  her  se- 
parate estate  to  C  D.,  in  trust  to  sell,  &c., 
and  pay  «  debt  due  to  Uhn  from  her,  and  fur* 
ther  advancest  not  e^kceediog  in  the  whole 
400i,  and  to  hold  the  surplus  for  her  separate 
sae.  C  D.  afterwards  made  further  advances, 
far  exceeding  the  limit,  paft  of  which  was 
paid  upon  bills  drawn  on  nim  by  A.  B.,  with 
direcCiotts  to  charge  the  same  to  the  account  of 
her  separate  esUte.  H^  that  C.J^  xm^  not 
entitled  to  appropriate  his  receipts  in  the  first 
place,  in  payment  of  the  advanoes  not  covered 
Dv  the  security,  the  court  consideriog  that 
C.  D.'s  receipts  could  not  be  considered  as 
indefinite  {layments,  that  he  had  them  only  for 
the  purpose  of  paving  off  the  charge,  and  af- 
terwards for  A.  i/i  separato  use,  and  that 
upon  the  true  construction  of  the  instruments, 
(7.  O.  was  bound  to  apply  the  separate  estate 
which  he  received  in  satistaction  of  the  charge, 
SDd  could  only  consider  the  surplus  after  such 
saaiafetioii  as  subject  to  the  disposition  of  C. 
Dl  «c  haUe  to  such  ordinary  lien  as  he  might 
mtqame  hr  advancing  money  to  her.  8/niik  v. 
Skikht  9  Bcav«  80* 

2.  Sierkuff  or  cmrreneif.'-Jointwre, — Prior 
to  the  pasnng  of  the  act  for  assimilating  the 
coiTtDcies  of  England  and  Ireland,  an  English 
lady  married  an  Irish  gentleman.  By  their 
sdtknKAt.  wUdi  was  exccnied  at  Bath,  where 
thr  marriage  was  solemnised,  it  was  recited 
thaa  thm  i^entleman  had  agreed  to  charge  cer- 
tusk  of  his  estates  in  Ireland  with  the  payment 
of  a  rant  chaise  of  1,000/.  a  year  to  the  lady 
forltfe»  in  case  she  should  survive  him,  but 
the  sum  secured  to  her  by  the  deed  was  ex- 
pteascd  to  be  1,000/.  a  year,  gterlhug,  laio/ul 
mangy  0/IrelmmL  Held,  nevertheless  that  she 
was  entitled  to  a  1,000/.  a  year  sterling.  Cope 
V.  Cop€,  15  Sim.  lis. 

Oste  eired  in  the  judgment*.  Lnnsdowne  r. 
LeDMlowae,  t  Bligli,  €0,  f  8,  79,  89. 
3.  Children,  —  A  settlement  directed  the 
trustees  immediately  after  the  decease  of  the 
survivor  of  the  huvband  and  wife,  to  transfer 
the  ^nd  unto  and  amongst  all  and  every  the 
9cn  and  sons,  daughter  and  daughters  of  the 
husband  and  wiff ,  and  the  children  of  eucb 
iK>n  and  Sons,  daughter  and  daughters,  in  case 
any  of  ifaem  should  be  dead,  leaving  issue, 
share  and  share  alike ;  but  the  child  or  chil- 


BXSGUTOR* 

1.  lAabikiiy^Loet  dsk.— An  executor,  hav- 
ing possessed  a  promissory  note  for  400/., 
part  of  the  assets  of  the  testator,  retained  the 
noto  in  his  possession,  withoot  taking  any  pro-  ' 
ceedings  to  recover  the  amount  or  the  interest 
for  aevtn  years ;  and  at  the  end  of  seven  years, 
when  the  sole  reeidnaij  legatee  came  of  age, 
the  executor  delivered  the  note  to  the  resi- 
duary legatee.  'Vhe  residuary  legatee  ten  years 
afterwards  filed  his  bill  against  the  executor, 
charging  him  with  breaches  of  trust  in  the  ad- 
ministration of  the  estate.  The  court,  in  such 
diroumstanees,  refused  to  char^^  the  executor 
with  the  amount  of  the  promissory  note,  or 
direct  an  inquiry  whether  anv  loss  had  resulted 
to  the  estate  by  nsason  of  the  executor  not 
having  taken  proceedings  to  enioree  imyment 
of  the  amount  due  on  the  note. 

In  such  a  case  the  executor  would  not  be 
chargeable,  unless  it  should  be  found  that  the 
amount  of  the  note  could  have  been  recovered 
during  the  seven  years  between  the  death  of 
the  testator  and  the  time  when  plaintiff  at. 
tained  his  majority ;  and  if  it  were  fbund  that 
the  amount  could  have  been  recovered  during' 
that  time,  still  the  executor  wcfuld  not  be 
chargeable,  unless  it  should  be  found  that  the 
amount  could  not  have  been  recovered  durins 
the  ten  years  which  elapsed  after  the  note  had 
been  delivered  to  the  plaintiff.  East  v.  J^t, 
5  Hare,  348. 

2.  Co«/«.— Executors  not  allowed  the  coste 
of  an  account  which  had  been  successfully 
brought  against  them  by  a  surgeon  for  medi- 
cines and  medical  attendance  furnished  to  the 
testator.     Chambers  v.  Smith,  2  Coll.  742. 

See  Partnership,  1 ;  Specific  Performance, 

FORBCLOSUaa. 

Mortgage, — Sale  of  Estate.-^A^r  foreclo- 
sure, the  mortgagee  fairly  sold  the  estate  for 
less  than  what  was  due  to  hhn.  Held,  that  he 
could  not  afterwards  recover  from  the  mort- 
gagor, upon  his  collateral  personal  securities, 
the  amount  still  remaining  unpaid. 

Where  a  debt  is  secured  by  mortgage,  cove- 
nant, and  bond,  the  mortgagfre  may  pursue  all 
his  remedies  at  the  same  time.  If  he  obtain 
full  payment  on  the  bond  or  covenant,  the 
raortgttgof  becomes  entitled  to  the  estate ;  bu<| 
if  be  obtain  part  ^yment  only,  he  may  ^0  on 
with  his  forec]asure.^it,  and  forecloee  Ayr  the 
remainder.    On  the  «».^er  hand,  if  he  foreclose 


t  iRWW  B^MfUitlf- 


iifi^flidllietidttefll  die  estate  proves  ii 
dent  to  eetisfy  the  debt,  he  mzj,  wIhI*  the 
nMftnaced  estate  rematne  m  hie  power,  ene 
oftiNM  or  covenant,  hot  he  thereby  opese  the 
fdsedoevc^  and tbi mortj^agornuy thereupon 
LodAarir,  Sariy,  9  Beav.  349. 


SselVviter,  1. 

INFANT. 

I.  Jwi$£eHon.r-lihe  cases  in  which  this 
court  interferes  for  the  protection  of  infants 
are  not  confined  to  those  in  which  there  ia 
property. 

llie  court  may  nnke  an  order  for  the  deli- 
very of  an  iafisnt  to  the  parQr  who  ought  to 
have  the  custody  of  it»  on  petition  as  well  as 
under  the  general  jnnadiction  1^K>n  imbetu 
coryMm 

A  husband,  whose  wife  had  three  veare  be* 
fore  absconded  with  his  infant  cluldren,  ai»- 
pfied  for  an  order  that  the  wife's  brother*  who 
had  asnsted  in  her  escape,  and  bad  since 
transmitted  to  her  the  income  to  which  ehe 
waa  entided  under  her  marriage  settlemenl,  of 
which  he  wae  trustee,  might  either  prodnee 
tbe  children  or  diedose  the  place  of  their  con- 
cealment,  or  at  leaat  discontinue  the  tranamis- 
sion  of  tbs  income.  On  an  affidavit  of  the 
beother,  that  the  children  were  not  in  his  cus- 
tody,  or  luider  his  control,  the  order  wae  re- 
fussd.    Siieace,  ia  re,  2  PhiU.  347. 

Gate  cited  in  the  jedgment:  WellMlvy,  in  re,  f 
~      .1. 


nv/vwcnoif. 


2.  Marriagt. — ^Upon  the  marriage  of  a  man 
with  an  infant  ward  in  court,  who  was  entitled 
jointly  with  ber  sister  to  real  and  personal 
estate  beld  by  trustees  in  undivided  moieties, 
he,  with  the  sanction  of  the  court,  covenanted 
that  upon  his  wife  coming  of  affe,  her  real 

groperty  should  be  settled  upon  himself  and 
erself,  and  the  children  of  the  marriage,  with 
ultimate  limitation  in  default  of  issue  of  the 
marriage  to  the  heirs  of  the  wife ;  he  also  set- 
tled the  personal  property  in  the  same  manner, 
except  that  there  was  an  ultimate  limitation  in 
default  of  issue  to  the  next  of  kin  of  tbe  wife. 
^rhe  marriage  took  effect,  the  wife  attidned 
twenty-one,  and  about  a  month  after  the  mar- 
riage died,  without  issue,  and  without  execut- 
ing a  settlement  of  the  real  estate,  leaving  her 
sister,  who  was  also  an  infant  ward  of  court, 
her  sole  heiress  and  next  of  kin.  Held,  that 
the  survivinff  sister  could  not  compel  a  con- 
veyance to  herself  of  her  deceased  sister's 
moiety  of  the  real  esUte,  without  making  com- 
pensation to  the  husband  for  his  loss  of  that 
interest  in  the  real  estate  which  he  would  have 
taken  under  the  settlement  had  it  been  exe- 
cuted by  his  wife.  SavUl  v.  Saviil,  Young  v. 
StttfiU,  2  ColL  721. 

3.  Maintenance. — Order  made  for  a  liberal 
allowance  for  the  maintenance  and  education 
of  a  female  infant,  whose  father  was  living, 
with  a  view  to  her  being  brought  up  in  a 
manner  suitable  to  her  fortunes  and  expecta- 
tions.   Esparte  mHiamt,  2  CoU.  740. 


Ditfuied  V9*f .— The  court  will  not  ^ne- 
rally,  m  doubml  easetj  restndn  by  iajaoction 
the  inlHnypsment  of  an  asserted  hpl  ii^ 
un^l  ite  valifitf  haa  been  eatsbfished  bran 
action  at  law,  hot  eeeue  vrtoe  tfaeie  has  oeen 
long  nrtsrmpted  eojoyneDt  rnider  a  psteot, 
that  bang  regaraecl  w  pHntn  /ne9e  evidence  of 
title. 

when  the  covrt  giaita  an  injuncfion,  tiv 
Older  ought  not  nserely  to  direct  that  an  aetioa 
shall  forthwith  be  brought,  with  fiberty  to  ^ 
partiee  to  apply  in  case  of  dday,  but  to  gin 
such  directions  of  its  own  in  the  fint  inslsnoe 
as  will  insure  the  speedy  trial  of  the  action. 

An  injunction  granted  pending  an  action 
to  be  brought  by  the  plaintiff,  for  the  speedj 
trial  of  which  special  directions  were  gm, 
was  dissolved  on  the  mund  of  the  pluDtiff 
not  having  duly  eompued  with  those  direc- 
tions.    Stevene  v.  Keating,  3  PhilL  333. 

See  Agreement  i  JarimUeHon,  2. 

JOINT  mCK  COMPAMY. 

PfioHty  (/  imemnbremeee. — Nofiise.— On  t 
qoeslion  of  jwiorily  of  incombrMeee  of  sharer, 
notice  te  one  of  a  joint  stock  company  is  sot 
nociee  to  the  eompany.  A.  held  mm  at 
trustee,  and  eaeeiited  a  deelaratioB  of  trut^ 
but  no  notioB  was  given  at  the  oCee  of  die 
company.  A,  afterwarde  mortgaged  his  saanr 
to  secure  hie  private  debt.  Notiee  of  tlv 
mortgage  wae  given  to  the  company,  aai  wai 
entered  in  their  books.  Held,  taat  the  auirt* 
gagee  had  priority  over  the  eesfat  qne  trot, 
Martin  v.  SedgwiA,  9  Bear.  333. 

JUKiaMcnoM. 

1.  HerttaMtloMl^The  Coortof  GhHcny 
haa  jurisdietioo  to  grant  an  iiii«nctei,  at  the 

I  suit  of  the  aaeiynees  of  a  banknipc^  to  rssinia 
;  the  obligee  nnoer  a  heritable  bead  raonrtsd  bf 
'  the  bankrupt  before  hie  bankrvplcy  from  j»»- 
I  ceedings  in  the  court  of  seaaion  in  8eottsTrf 
I  to  obtain  payment  of  his  debt  oat  of  a  reri 
!  estate  in  Scotland  bdonging  to  the  baakiapc 

at  thn  date  of  the  bead,  and  thareby  ehaiged 
I  with  the  debt,  bnt  it  witt  not  exeedee  that 
'jurisdiction  if  the  drcnmsfancea  of  the  caie 

render  its  interference  anadvisabia.    Jssstv. 

GecMet,  14  Sins.  606. 

2.  Jadia  ftoada.— Ja/anelieii.— The  OooH  of 
Chaoeery  haa  juriadiclioa  to  restmiai  ^e  Ivfis 
Company  liom  paying  the  money  seeufsd  by 
their  bonde  to  a  petaoa  who  haa  wrongMf 
obtuned  poaeession  of  them,  or  to  any  edw 
person  than  the  lawful  owaer  of  them.  Qiam 
V.  MunhnU,  15  Sim.  71. 

See  Charity,  3 ;  ia/oal,  I. 

LKA8E. 

Speeialtg  debt,— Rent,— A  lessee  surrendered 
•his  lease  and  took  a  new  one  for  a  differeat 
term  and  at  a  different  rent,  and  with  dHferent 
covenanta. 

Held,  nevertheless,  that  the  rent  accrued 
under  the  original  lease  (the  whole  of  which 
remained  unpaid)  was  a  specialty  debt  under 
the  co^-enant  for  payment  of  it  c<MitaiDed  ia 


-^^{^flil^y  Cw«;'  f^^^J^UF^i. 
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that  lease.    Qrewwood  v.   Taylor,  14  Bim. 
506. 
Se6.^lbi9^an;^,  3:  Vendor  and  Fwchas0r,  I. 

LBGACY, 

y^^N'njr.  —  Ptfyma*/  flrf  21. — An  absolute 
vestej  bequest  was  accompanied  with  a  direc- 
tion Chat  It  should  not  be  delivered  till  the 
legatee  attained  25.  Held,  that  he  was  entitled 
to  payment  on  attaining  21.  KocArc  v.  Rocke, 
9  Bear.  66. 

HEN. 

See Par^BtfTji^ip,  I. 

MARRIED   WOMAN. 

1.  Settlement. — A  husband  had  large  ad- 
vances made  to  him  by  his  wife's  father,  and 
bad  the  benefit  of  a  provision  made  for  his 
wife  by  her  father's  will,  and  afterwards  be- 
came banlcrupt, 

Heid,  that  hie  wife,  who  had  no  provision 
except  the  income  of  a  fund  under  her  uncle's  | 
will,  was  entitled  to  have  the  whole  of  thati 
income  settled  on  her  for  life  for  her  separate 
use,  without  power  of  anticipation.     Gardner 

C««i  «^ia  tba  jadgDMot:  iioatar  v.  CoaUr, 
9^iakd9?. 

a.  Bmuniammry  intere$t,'^Th»  temnt  for  fife 
ofR^nistiuMlluraig^^c^nieiitBd'to  rarrender 
berintD^tt  to  the  tfevwrsioner, »  narrield  woman, 
and'tiiBlMterhftirJa^  been  examined  in  eaurt 
andeottieBtiii^,  the  court  ordered  the  ftind  to 
bfl  rwntiftied'ta  her  htwband.  Crmdv.Perr^, 
U  Sin.  6^2. ! 

€iMft<^«d-nn  tlie  jtidgment:  Bean  t.  Sykes, « 
Hayes'  Conreyanciog,  p.  640»  (5  ed.) 

3.  A  married  woman  who  was  entitled  to  a 
tnut  Amd  ia  rerreraon  having  had  tiie  Hfe  in- 
tere^esaigned  to  her,  the  court  ordered  the 
fond  to  be  tr^ielerred .  to  her  husband,  she 
comaHttig,    BtUi  v.  Hug^um^  14  Sim.  595. 

4.  S^pmp^te  maimt€nmuie.^^Proms%on  forfu" 
i»e  itpmfotimi.'-^Iirfaney.^WheiksiV  an  ante- 
■uiptifil  csotBHCt,  wher^  the  intended  hns- 
bwdeipreed  to  seonre  to  the  intended  wife  an 
ami^jr  ibr  her  eeparate  maintenance,  in  the 
event  of  his  death,  or  any  separation  taking 
plaee  between  them  dming  their  lives,  is  void ; 
aad  if  upt,  wheither  aueh  conttaet  ia  valid  eo 
&r  as  it  is  intended  to  secure  an  annuity  to  the 
wiCs  in  esse  of  a  aeparation  or  divorce  for  any 
c^iile;  or  whallier  it  is  valid  to  the  extent  of 
>eennag,the  annuity  to  the  wife  in  ease  of  de- 
sertion hy  the  husband,  or  divorce  without 
any  miaooiidact  on  the  part  of  the  wife ;  or 
whether  it  is  vahd  only  to  the  extent  of  se- 
guing the  annuity  to  the  wife  in  the  event  of 
her  surviving  the  bushand — quaere.  Cock" 
ledger,  Cocksedge,  5  Hare, 397. 

See  Deed,  caustruciion  of:  TVuetee,  3. 

MISTAKB. 

JRect^ng  contract  after  exectUion. — ^Pre- 
mises were  sold  for  the  residue  of  a  term,  of 
which  both  partiea  at  the  time  supposed  that 
^^ive^  omj  were  unexpired,  and  the  price 
was  Qxed  eqq)reBslv  on  that  supposition.  It 
afterwards,  appeared  that  twenty  years  were,  in 


fast,  uneiQ>ired  at  the  time  of  :Ae>Ba}f>»  r.%it^,, 
bill  by  the  vendor  to  make  the  .piirchas^-.a 
trustee  of  the  term  for  th^  twelve  additional , 

?ear8  was   dismisaed.    OkiU  v*  Whiitaikcr^  '% 
•hni.  338.  .   ..•       ■ 

MORTOAGS. 

1.  Ship  and  oargo.'^Commiseion  om  sales.'-- 
A  broker  having  taken  an  assignment cf  sa«n- 
ral  cargoes  in  trust  to  sell  them  on  their  arrival, 
-and  out  of  the  proceeds  to  repay  himself  the 

amount  of  his  advances,  took  possession  of 
some  of  the  cargoes,  and  sold  them  under  the 
power  in  the  deed,  while  the  Test  were  sold 
under  an  order  made  in  a  suit  instituted  by 
him  to  enforce  his  security,  by  which  it  was 
directed  that  they  should  1)6  sold  by  him  in 
such  manner  and  at  such  time  as  he  and  the 
receiver  in  the  eamse  should  agree,  and  in  the 
event  of  their  differing,  then  as  the  Master 
should  direct. 

Held,  that  in  the  latter  sales  he  was  entitled 
to  the  usual  commission  allowed  to  brokers 
employed  by  the  court,  but  that  in  the  former  he 
was  not  entitled  to  any  commission,  having 
sold  as  trustee.  Arnold  v.  Gamer,  2  Phill. 
231. 

2.  Production  of  documents.^A  mortgagee 
against  whom  a  bill  was  -filed  bv  another  mort- 
gagee for  redemption  and  foreclosure  admitted 
the  possession  of  vouchers,  consisting  of  bills 
of  exchange  and  promissory  notes.  He/^,'that 
he  was  iMund  to  produce  them.  Gibson  i% 
Hgwiii,  9  Beav.  1293. 

3.  Lease, — Surrender. — Coresas/.*<^A. lessee 
mortgaged  the  demised  premises,  and  eove* 
nanted,  for  himself  and  his  heirs,  with  the 
mortgagee,  his  executors,  administrators,  and 
assigns,  to  repay  the  mortgage  money.  After- 
wards, the  mortgagee  joined  with  the  mort- 
gagor in  surrendering  the  lease,  for  the  pur- 
pose of  having  a  new  lease  granted  to  the 
latter,  which  they  agreed  should  be  assigned 
to  the  mortgagee,  by  way  of  security  for  his 
principal  and  interest ;  and  that  that  arrange- 
ment should  not  prejudice  any  other  security 
that  the  mortgagee  might  have  fcMT  his  debt. 
A  new  lease  was  granted  to  the  mortgagor, 
but  he  did  not  make  any  assignment  ol  it,  in 
pursuance  of  the  agreement.  After  his  death, 
the  mortgagee  assigned  to  A.  the  principal  and 
interest  due  to  him  and  his  security  for  them 
under  the  deed  of  surrender.  Held,  that  the 
covenant  in  the  mortgage  of  the  original  lease 
was  not  extinguished  by  the  surr^der,  and 
that  the  assignee  was  a  specialty  creditor  of  (he 
mortgagor  in  respect  of  it.  Gfreeaioooc^  v. 
Taghr,  14  Sim.  505. 

4.  Re-'Conveyance, — After  action  brought  by 
mortgagee  (a  solicitor)  against  mortgagor  for 
his  bill  of  costs  on  effecting  the  mortffage^-  and 
36/.  taken  out  of  court  in  that  action  by  mort- 
gagee in  satisfaction  of  the  demand*  and  afUr 
second  action  brought  between  the  parties  io 
recover  the  mortgage  money,  and  oosls  in -that, 
action  taxed  at  19/.  l6s*  4d,,  mortgager 
tendered  to  mortgagee  the  said  mm  of  . 
19/- 16s.  4if.|  and  lOL  for  any  «dier  casts  and 
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ezpsBcea  that  night  be  due. 
howrr fir,  refuaed  to  rt-convey  becaoae  the 
«f  costs,  the  subject  of  the  first  action,  had  oot 
.been  satisfied,  aad  the  taxed  costs  of  the  se- 
cond action  were  only  costs  as  between  party 
and  party.  Upon  a  bill  filed  ))y  mortgagor 
sgainst  mortgagee  to  compel  a  re-conveyance  : 
Seid,  that  the  mortgagee  must  pay  the  costs 
of  the  suit. 

Under  the  circumstances  of  the  case  a  tender 
of  mortgage  money  held  to  be  absolute,  and 
not  con£tional. 

SembUy  that  the  judge  at  chambers  will  not 
order  a  re-conveyance  of  mortgaged  premises. 
Jkhrley  v.  Bridges,  2  Coll.  621. 

5,  False  recital  of  prior  incuit^ance.^^Equi- 
table  nutrtgage^—P.  being  indebted  to  B.  nu^es 
4  mortgage  of  an  equity  of  redemption  of  real 
estate  to  B.  for  the  purpose  of  securing  the 
debt«  and  by  the  indenture  of  mortgage,  it  was 
falsely  recited  that  the  mortgaged  estate  was 
anbiect  to  an  equitable  charge  for  monies  due 
to  /.  secured  bv  the  deposit  of  deed.  P.  re- 
tained the  deea  in  his  own  possession,  and 
subsequently  deposited  it  with  i.  as  a  security 
for  money  partly  lent  to  P.  by  /.  before  and 
partly  after,  the  mortg^ige  of  the  estate  to  B. 
J.,  at  the  time  of  the  deposit,  had  no  notice  of 
the  prior  mortgage  to  B.  Held,  that  inasmuch 
as  an  actual  pnor  charge  on  the  estate,  if  after- 
wards paid  off  by  P.  or  otherwise  avoided, 
would  have  left  £•  in  the  position  of  the  first 
mortgagee  of  the  equity  of  redemption,  the  re- 
cital of  a  charge  which  had,  in  fact,  no  exist- 
ence, could  not  have  the  effect  of  postponing 
B. 

That  the  instrument  acquired  by  /.  by  the 
subsequent  mortgage  by  way  of  deposit  could 
not  be  enlarged  by  the  effect  of  the  false  recital, 
and  was  only  an  interest  in  the  equity  of  re- 
.  demption,  subject  to  the  mortgage  to  B, ;  and 
that  B,  in  a  buit  for  that  purpose  was  entitled 
as  against  /.  to  the  ordinary  decree  for  pay- 
ment or  for  foreclosure,  and  the  delivery  up  of 
the  deed  on  default*  Fraier  v.  Jotter,  5  Hare, 
476. 

See  Foreclosure, 

PARTITION. 

Commissioners  of  partition  have  no  power 
to  award  sums  to  be  paid  for  owelty  of  parti- 
tion.   Mole  V.  Mansfield,  15  Sim.  41. 

PARTNERSHIP. 

1.  BtB€eutor,''^Ijien,^^Order  and  disposition, 
-^Am  authorized  the  sale  of  his  share  in  a 
brewery  to  B.,  his  surviidng  partner,  whom  he 
appointed  i me  of  his  executors.  B.  conceiving 
be  had  duly  become  the  purchaser,  carried  on 
the  faoaineas  till  his  death,  and  it  was  subse- 
^ently  carried  on  by  C,  his  executor.  After- 
wards) upon  a  bill  l)eing  filed,  the  sale  was  set 
aside,  and  the  estate  of  A.  became  entitled  to  a 
ahare  in  the  profits  made  subseouent  to  A.'s 
death.  C.  afterwards  became  bankrupt,  having 
the  wkole  trade  property  in  his  possession. 
Held^  first,  that  the  trade  creditors  during  the 
lime  the  bneinass  wife  eanied  on  by  C.  h^  no 
ttn  fiDPtheir debts  on  il/a  share;  and  second- 


ly, that  ^  pKopeiAy  waa  not  within^iihe  order 
and  disposition  of  the  baokrup:t<  Sifektj^  t. 
Dawson,  0  Beav.  239. 

2.  Covenants. — iVemises  were  demised  to  A, 
and  B.,  who  were  co-partners^  upgnwlndiAey 
carried  on  their  partnership  business.  A.  died 
during  the  lease,  and  after  his  death  his  execu- 
tors carried  on  the  business  in  oo*paitnenbip 
with  B.  on  the  premises. 

Held,  nevertheless,  that  the  covenants  in  the 
lease,  which  were  joint  only,  were  not  to  be 
considered  as  several  as  well  as  joint,  so  ss  to 
make  A.'s  estate  liable  for  breaches  of  the 
covenants  which  occurred  after  his  deatL 
Clarke  v.  Bickers,,  14  Sim.  639. 

Case  cited  io  the  judgment:  Sumner  t.  PoveQ, 
f  Mer.  so ;  Tarn.  &  Russ.  423. 

3.  AgreemaU. — An  agreement  betwesa  I. 
and  C.  was  communicated  by  one  of  the  pieties 

I  to  A,,  after  applications  in  writing  from  A,  for 
jthe  signature  of  the  other  parties  to  a  meino- 
randum  expressing  his  interest  as  a  partaer  in 
I  the  transaction  relating  to  the  land,  the  sob- 
I  ject  of  the  agreement,  and  the  court  held,  tbat 
the  agreement  so  conununicated  musthetskoi, 
,  not  as  an  original  pro^al,  but  as  an  acknov. 
iledgmentof  a  pre-existing  right  in  A,\  afid 
{that  A,  might  avail  himself  of  die  aeknowledg- 
jment,  notwithstanding  the  agreement  betveen 
I B.  and  C,  was  res  inter  alios  iseta,  and  notsrith- 
;  standing  A.  objected  to  some  of  the  tenns  in 
I  that  agreement,  as  not  truly  expressing  hit 

S'     irtnership  contract      Dale  v.  jflaini^  5 
are,  392. 

Case  cited  in  the  judgment :    Gnrvtrd  ▼.  htA 
I  Lftuderdale,  3  Sim.  1. 
I  PRINCIPAL   AKO   A6BNT. 

I  Fac/or—-4ccottn/.— Fraudulent  accounts  b^ 
I  tween  principal  and  factor  opened  from  die 
(beginning,  the  court  holding  that  the  xM 
1  ought  not  under  such  circumstances  to  be 
!  limited  to  a  right  to  a  surcharge  and  falsifr. 

Amongst  the  most  important  duties  of  a 
factor  are  those  which  require  him  to  aSov 
his  principal  the  free  and  unbiassed  use  of  hif 
own  discretion  and  judgment,  to  keep  ud 
render  just  and  true  accounts,  and  to  keep  the 
property  of  his  principal  unmixed  witii  (us 
own  or  the  pitoperty  of  others.  A  factor  hiv* 
ing  violated  all  these  and  other  duties,  M, 
that  no  credit  was  due  to  his  aecooats,  snd 
that  the  principal  was  not  bound  by  Uwin. 
A.  B.,  being  in  embarrassed  circnmstsnces. 
conveyed  property  to  trustees,  to  Sell  sod  |»y 
his  creditors  (parties  thereto)  in  proportioD. 
A,  B.  afterwards  instituted  a  suit  against  ooe 
of  such  creditors,  for  the  purpose  of  takinff  the 
accounts  of  such  creditors  and  to  cut  wfs^ 
the  estimated  amount  of  his  debt.  The  other 
creditors  were  served  by  copy  of  bill.  ¥b^ 
that  as  the  other  creditors  were  bound  by  the 
proceedings,  the  suit  was  not  imperfect  for 
want  of  parties,  and  a  decree  was  made  without 
prejudice  to  the  right  of  the  ^^cr  crcditw^ 
to  any  sum  which  the  plaint)#  ml^  wcorer 
on  taking  the  accounts.  CUtrkty.  7%pts^»9 
Beav.  284. 


A^iOnKcallHffuiofCktest  O&miwif^fttHf. 


^ 


i^tfoftnrv  or  iwcvitBiiANCSB. 

Sec  Joint  Stock  Company  j  Mortgage,  5. 

RBOBtVKft. 

8ee  Ihutee,  3. 

RBVKRaiON. 

See  Married  fVomam,  2,  a. 

SHIP. 
SPECIFIC  PKRPORMANCB. 

Indemnity.  —  Eaeecutor  of  Vendor.— A,,  B., 
and  C,  possessed  of  a  manor  under  an  eccle- 
siastical lease,  agreed  with  M.  to  grant  him 
upon  the  expiration  of  a  subsisting  grant,  a 
copy  of  court-roll  of  a  tenement  holden  of  the 
manor,  and  entered  into  a  joint  and  several 
bond  to  perform  the  contract.  A.  afterwards 
conveyed  his  interest  in  the  manor  to  B., 
sabject  to  the  agreement  %vitfa  M.,  and  died, 
having  appointed  the  plaintiff  his  executor, 
llie  validity  of  the  lease  constituting  the  title 
of  B.  and  C  to  the  manor,  was  subseauently 
impeached,  and  pending  the  trial  of  their 
right  to  the  manor,  they  were  unable  to  grant 
a  copy  of  court -roll  according  to  the  agree- 
ment. M,  thereupon  brought  three  several 
actions  upon  the  bond  against  the  plaintiffs  £. 
rod  C.  respectirely.  The  plaintifts  B.  and  C, 
entered  into  a  consolidation  rule,  whereby  they 
consented  to  be  bound  by  the  verdict  in  one  of 
tbe  actions.  The  plaintiff  then  filed  his  biU 
against  B.,  C,  and  M*,  for  a  specific  perform- 
ance of  tbs  contract  by  B.  and  C,  and  to  re- 
strain the  action  brought  by  M,  Held,  that 
the  question  as  against  M»  was  the  same  both 
at  law  and  in  equity,  and  that  after  having  con- 
sented to  be  bound  by  the  verdict  in  the  action, 
the  plaintiff  could  not  sustain  the  suit,  and  the 
bm  Avas  dismissed  without  prejudice  to  any 
qnestion  of  contribution  or  mdemnitv,  as  be- 
tween the  plaintiff  B.  and  G.,  the  obligors  on 
bond.    Hall  v,  Pearse,  5  Hare,  408. 

TRUSTEE. 

1.  LiabiUty/or  reserving  inst^icient  rent — 
Fraud. — Neglect  of  dutv.—X  bill  founded  on 
an  imputation  of  fraud  and  personal  corrup- 
tion will  not  warrant  an  inquiry  on  that  case 
being  disproved,  whether  there  nas  not  been 
neglect  or  an  omission  of  duty. 

A  trustee  letting  a  farm  originally  at  a  pro- 
per rent  will  not  be  held  personally  liable  for 
the  difference  between  tnat  rent  and  the 
rent  which  at  a 'subsequent  period  of  the 
teoaiicy  might  have  been  obtained,  merely  be- 
cause be  neglected  to  give  notice  to  quit  a  few 
months  after  there  appeared  a  probability  that 
the  price  of  agricultural  produce  would  en- 
able him  with  propriety,  as  between  landlord 
and  tenant,  to  obtain  a  higher  rent. 

And  semble,  that  rule  would  b*"  applicable 
even  to  a  case  in  which  the  tenant  was  a  near 
relation  of  the  trustee,  unless  there  were  some 
other  circumstances  to  confirm  the  suspicion 
of  personal  favour,  which  that  relationship  i  is 
calculated  to  excite.  Ferraby  v.  Hohson;  2 
Phill.  255. 


«.  Br^eA.— 2hf<^  of  eettui^  que  tfttH^-^ 
When  one  of  several  eestuis  que  tvWl  intrri- 
tutes  a  suit  for  relief  in  respect  of  a  breach  '«f 
trott,  he  is  botmd  in  the  condtict  of  the  sidt  to 
take  care  of  the  interests  of  the  others  as  well 
as  of  his  own.  Ifilliame  v.  P&weUy  2  PhiH, 
329. 

3.  Reeeiver.'^Htishand  and  iwfe.— A  hus- 
band contracted  for  the  lease  of  some  pre- 
mises, and  he  afterwards  induced  the  trustees 
of  his  marriage  settlement,  who  held  m<^nie8 
for  the  separate  use  of  his  wife,  without  pow«r 
of  anticipation,  to  act  in  breach  of  their  trust, 
and  to  purchase  the  property.  ITie  property 
was  conveyed  to  the  trustees,  and  by  a  deed 
executed  by  the  husband  and  wife,  it  was  de- 
clared that  it  should  be  held  for  their  indem- 
nity and  on  the  trusts  of  the  settlement.  Tbe 
husband  laid  out  venr  considerable  sums  of 
money  in  building  and  repairs,  and  with  con- 
sent of  the  wife,  was  permitted  to  receive  the 
rents.  After  some  years  disputes  arorse; 
the  trustees  insisted  on  receiving  the  rents, 
and  proceeded  at  law  to  enforce  their  rights ; 
whereupon  the  husband  filed  a  biU  against  the 
trustees  and  his  wife,  claiming  a  lease  under 
the  agreement,  and  asking  for  a  sale  of  the 
property,  and  for  the  application  of  the  pro- 
duce, first  in  replacement  of  the  trust  funds, 
and  afterwards  in  reimbursing  the  plaintiff  his 
outlay.  A  motion  for  a  receiver  was  reftised, 
with  costs.     Wiles  v.  Cooper,  9  Beav.  294. 

4.  Power  to  appoint  »et&.-— The  court,  in 
decreeing  the  appointment  of  new  trustees, 
will  not  direct  a  power  to  be  inserted  in  the 
deed  for  appointing  new  trustees  toties  quoties. 
Bowles  v.  JVeeks,  14  Sim.  591. 

5.  Chose  in  action. — Order  and  disposition. 
— Notice. — A  trustee,  for  sale  of  testator's 
estates,  sold  part  of  them,  and  paid  the  pro- 
ceeds into  court.  A  party  entitled  to  a  share 
of  the  testator's  property  assigned  his  Interest 
to  S.  by  way  of  mortgage,  and  S.  gave  notice 
of  the  assignment  to  the  trustee,  but  did  not 
obtain  a  stop  order.  The  remainder  of  the 
estates  was  afterwards  sold,  and  the  proceeds 
paid  into  court  under  the  decree  in  the  suit. 
Subsequently  the  assignor  took  the  benefit  of 
the  Insolvent  Debtors'  Act.  Held,  that  the 
notice  given  to  the  trustee  was  sufiicient  to 
take  the  assigned  share  out  of  the  order  and 
disposition  of  the  assignor.  Matthews  v.  Gabb, 
15  Sim.  51. 

6.  Vohmtary  transfer  of  stoek.^Pofent  and 
child. — A,  directed  his  agents  to  invest  part  of 
his  balance  in  their  hands  in  die  purehase  of 
4000/.  stock  in  the  names  of  himself  and  his 
wife  in  trust  for  his  inlmt  son.  The  agents 
made  the  purehase  in  the  joint  names,  but 
without  an^  trust  expressed,  because,  as  they 
afterwards  mformed  A,,  the  bask  obJMled  to 
trust  accounts  appearing  on  their  boicdca.  A. 
allowed  the  stock  to  remain  witbont  any  trust 
being  declared,  and  reoeived  die  AvideodS'  of 
it  down  to  his  decease*  Ueid,  that  neither  his 
son  nor  his  wife  (who  survived  him)  Were 
entitled  to  the  stock,  Init  that  it  f<miiedifart 
orkie4mete,    Smthv.  Wmrde,H^m,9ik 
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TSNDOB  AND   POBCHAIBB. 

1.  TOfe.—Si{rr8iufefvif2eaM— Upon  the  sale 
of  a  leuehold  for  lives,  expressed  to  hare  been 
granted  by  a  corporation  in  consideration  of 
unt  sorrender  of  a  prior  lease,  tbe  tide  to  the 
snmndered  kase  must  be  shown.  HodgHnton 
V.  Cooper,  9  Beav.  304. 

2.  Purchase  money. — ^A  lessee  assi|[^ed  the 
demised  premises  to  A,  by  way  of  mortgage, 
wd  afterwards  made  two  eqintable  mortgages 
of  them,  one  to  B.,  and  the  other  to  C,  and 
died.  C.  agreed  to  purchase  the  lease  of  his 
ezecntors  free  from  incumbrances,  and  after- 
wards took  possesffion  of  the  premises,  but  did 
not  pay  the  purchase  money.  Held,  that  as 
between  C.  and  the  executors  the  puvchase 
money  must  be  considered  to  have  been  ap- 
plied, on  the  day  on  which  C.  took  possession, 
towards  satuBfaction  of  the  incumbrances,  ac- 
cording to  their  priorities.  GreemDood  ▼.  Toy- 
hty  14  Sim.  606. 

3.  Reference  of  title. — ijacAe«.— Motion  by 
a  vendor  for  a  reference  as  to  title  refused,  be- 
cause he  had  been  guilty  of  laches  in  proaeoat- 
ing  his  suit.    Dorin  v.  Harvey,  15  Sim.  49* 


VOLOWTART  DBSD. 

1.  The^  executors  of  a  person  who  had  en- 
tered into  a  covenant  for  further  assurance  in 
a  voluntary  settlement,  having  refuted  to  per- 
form it,  the  court,  in  a  suit  instituted  by  a 
third  party  for  the  adnunistration  of  the  cove- 
nanters  estate,  would  not  permit  the  coT^ 
nantor  to  prove  as  a  creditor  under  the  decree 
in  the  administration  suit,  but  gave  him  leareto 
bring  such  action  as  he  might  be  ad\ised. 
Hervey  v.  AwUand,  14  Sim.  531. 

2.  A.  made  a  voluntary  assignment  of  turn- 
pike bonds,  and  shares  in  companies  to  B.  in 
trust  for  himself  for  life,  and  after  his  death  for 
his  nephew.  He  delivered  the  bondn  and 
shares  to  JB.,  but  did  not  obsen'e  the  fonna- 
lities  required  by  the  Turnpike  Road  Act,  and 
the  deeds  by  which  the  companies  were  formed, 
to  make  the  assignment  effectual. 

Held,  on  his  death,  that  no  interest  in  either 
the  bonds  or  the  shares  passed  by  the  assign- 
ment, and  that  B.  ought  to  deliver  them  to  hi^ 
executors.     Searle  v.  Law,  15  Sim.  95. 


BUSINESS   OF   THE   COURTS. 
COMliiON  LAW  SITTINGS. 


In  and  afUr  HUary  Term,  1818. 

MIDDLESEX. 

In  TeiOT. 

Ist  Sitting;,  Wedoeaday Jan.    V2 

And  two  follon-ing  days  at  Eievea  o'clock. 

Sad  Siuiog,  Saturday Jan.  15 

And  subsequent  days  at  Eleven  o'clock. 

3rd  Sitting,  Friday Jan.  28 

At  ^  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only. 

A  list  of  such  remanets  as  appear  fit  to  be  fried 
in  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  side  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
fiFOvided  the  other  side  hatre  two  days'  notice<of  the 
jippltcstion  at  the  Marsh afa  ta  postpone,  and  do  not 
oppose  the  application  on  good  grounds — the  usual 
jMimber  of  completed  and  new  eaoses  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  Term,  Tuesday,  Fab.  1,  at  half-past 
9  o'clock. 

LONDON. 

In  Term, 
Sitting  at  10  o'clock,  Saturday  Jan.  29. 
For  Uadsfended  Caiiaes  and  suc««  as  the  Judge 
conaiders  fit  to  be  taken. 

After  Term. 

WedDSsds> Feb.  2 

(To  adjourn.) 


In  and  mfter  XRhry  Term,  1848. 
Tn  Term, 

ItDOLBSnC.  t.ONDOlt. 

.    Ja».  15  I  WedacMtoy     .     Jsn*  19 
Friday  ' ....     SI  |  Wednesday     .    .    .  96 


After  Term, 


MIDDLESEX. 


Tuesday    .     .    Feb.  1  |  Wednesday .    .     PeK  f 

The  Court  will  sit  at  ten  o'clock  in  tlie  torenoct 
on  each  of  the  days  in  Term,  and  at  half-past  niiw- 
precisely  on  each  of  the  days  after  Term. 

Tba  causes  in  the  list  for  each  of  the  above  sittiir 
days  in  Term,  if  not  disposed  of  on  those  dav?.  wiT 
be  triM  by  adjournment  on  the  days  following  each 
of  such  sitting  days. 

On  Wednesday  the  2nd  Feb.,  in  Lon(!on,  m 
eaoses  will  be  tried,  but  the  court  will  adjourn  toi 
future  day. 

£xc^ci{uer  fif  Vlcas. 

Hilary  Term,  1C48. 
In  Term» 

IN    MIDDLESEX. 


Ist  Sitting.  Wednesday 
2nd  Sittin<7,  Wednesday 
3rd  Sitting,  Tuesday  • 


IN   L6NOO!f« 


1st  Sitting,  Tuesday 
2&d  Sittin*^,  Mondar 


Jsa.  U 

.   tb 


Jan.  IR 
.J4 


After  Term. 

ly  MIDDLESEX.  IN  LONOOy. 

Tuesday.  .  .  Feb.  1  |  Wednesday  .  .  Feb. I 
(To  adjourn  oaly.) 

The  Court  will  ait  in  Middlesex, st  NiMPriMiB 
Term,  by  adjournment,  from  day  to  dsy,  until  Ik 
causes  entered  for  the  respeetxre  Middles*!  sitttaga 
are  disposed  of. 

The  Court  will  sh,  duriog  and  sftsr  Tsnn,  st  tm 
o'cloek. 


DIGEST.    AND  JOURNAL  OF  JUBISPRUBENCE. 


SATURDAY,  JANUARY  8,  1848. 


rWtfawt,  01  nemie  nslam  eat,  agitMWiftr 


ECCLESIASTICAL    COURTS 
DOCTOKS*  COMMONS. 


or  t^e  insensible  tnittenee  of  privste  ftelint 
OB  the  oCiier.  The  kuiroed  )odg«  hiinw 
seems  to  feel  that  the  constitution  of  tibe 
court  h«s  podnotd  the  difficdty.  Ifthk 
be  so{,  it  goes  te  to  dknioostmte,  ttuif  tiM 
conststution  of  the  court  should  be  essto^ 
tiallj  alterod.  The  lesnied  judge  so^s  sfw^ 
logetically  : — *'  lo  the  judicial  comuilte^ 
or  the  comts  of  law,  one  judge  sm^  wi^- 


Tab  iacideiital  drenmstances  disclosed  m 
the  case  of  6m^  ▼.  Cfml9,  in  the  Arches 

Qrart,  some  pBiticulars  of  whidi  were  men- 1  draw ;  bat  could  I  refuse  to  accnt  A* 
tioMd  IB  a  recent  BU»ber,  hare,  as  might  i  letters  of  recjuest  in  this  case,  or  dedkie  to 
lisre  been  expected,  Ihmished  matter  for  sit  and  hear  the  cause  ?" 
obaerratioB  ki  geoeral,  as  well  as  profes-  It  eert&inij  cannot  be  supposed  that  dw 
skms),  eireles.  It  turned  out  that  the  pro-  learned  judge  could  refuse  to  reeeiTc  letters 
motent  (Mr.  Ceils)  i»  a  distenft  ftmnilj  con- 1  of  request  addressed  to  him  as  the  jud^  of 
nectioa  of  Sir  Herbert  Jenner  Fast,  the  the  Arches  Court,  bat  it  might  be  imagiaedl 
levned  judge  who  is  to  determitie  the  tint  if  a  relatire  of  the  learned  judge — sup^ 
erase  ;  that  tibe  leadtnc  counsel  of  the  pose  it  had  been  a  son  or  a  brotheF^instii- 
prometent  is  the  son,  and  his  proctors  the  tuted  a  suit  in  that  court,  the  learned  judge 
son  and  son4n«l8w  of  flie  learned  judge  ;  wootd  not  hare  been  compelled  to  hear  and' 
asd  that  another  son  of  the  learned  judge  decide  it.  An  eminent  judge  (Dr.  Lushing^ 
is  on  such  flteudlj  lermo  with  the  pro^  ton)  presides  in  the  Consistoiy  Court,  and 
molSBt,  as  to  hare  been  a  guest  at  his ,  we  should  hare  conceived  that  he,  or  some 
ooontiy  residence  duriiq»  the  pendency  of'  other  learned  gentleman  of  established  re- 
the  suit.  putation  m  tJbis  branch  of  jurisprudence. 

We  bdieye  sli  who  are  acquainted  with  |  might,  in  such  an  emergency,  beinduoed  to 
these  ibcts  will  concur  with  Dr.  Addams,  I  act  as  a  substitute,  and  reliere  the  learned 
(^  couns^  A>r  Mhra.  Geils,)  when  he  cha-i  judge  of  the  Arches  Court  from  a  diffienlty 
rssterised  it  as  '^  an  unfortunate  state  of  |  with  adiich  lie  could  not  fail  to  feed  op- 
tlangs."  ItwJilbeuBiversidlyandunreserT-|pressed.  As  already  hinted,  bowerer,  the 
eioHy  conceded,  we  are  certain,  that  Sir  Her- 1  distant  faniiy  comie!xion  between  the  learned 
IxvtJennerFustisasineapableasany  judge 'judge  and  Mr.  Geils  appears  to  be  of  far 
of  the  Courts  of  Equity*  or  of  the  Common!  less  imporianee  titan  the  professional  re- 


hmUharta,  fii  Iwriw  his  judicial  decisions 
imaropcrly  iniuenced  or  biassed  ;  but  no 
jai^  of  any  court  should  be  pliu;ed  in  such 
tpoiition  as  that  in  which  }k  now  stands, 
^imt  hb  jadiflial  determination  is  liable, 
baBerer  emmeonsh^,  to  be  ascribed  to  tfie 
dread  of  public  opinion  on  the  one  hand, 
Vol.  XXX?.  No.  1,035. 


Utionship  between  the  pr<miotent  and  the 
sons  of  the  ju^;  Svery  one  acquainted 
practicalhr  with  forensic  business  has  re- 
marked, Low  readily  the  advocate's  or  the 
solicitor's  feelings  and  expectations  are  em- 
barked in  the  case  of  the  client.  Indcf^d*^ 
the  chent  cannot  be  said  to  be  properiy  or 
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adequately  represented^  unless  his  views, 
feelingSy  and  wishes  are  perfectly  reflected 
in  the  minds  of  his  professional  advisers. 
Leeal  biography  abounds  with  instances,  in 
w^ch  the  ablest  and  most  acute  under- 
standings have  yielded  to  the  influence  of 
this  peculiar  relationship.     It  is  quite  im- 
possible to  suppose  that  in  the  case  of  Geiis 
v«  Geils  the  feelings  of  the  advocate  and 
proctors  of  the  promotent  were  not  enlisted 
in  the  cause  of  their  client,  and  that  they 
have  not  been  and  are  not  warmly  and 
anxiously  interested  in  having  the  horrible 
charges  brought  against  him  refuted.    Their 
zeal  and  anxiety  would  probably  be  little 
increased,  but  it  could  not  be  diminished, 
by  the  accidental  circumstance  that  some 
members  of  their  own  family  had  lately 
been,  no  doubt,  hospitably  received  at  the 
table  of  their  client.     Under  such  circnm- 
stancesj  is  it  too  much  to  suppose  that,  in 
the  unrestrained  intercourse  of  domestic 
life,  the  advocate  or  the  proctor  might  not 
uniformly  keep  so  vigilant  a  guard  over 
their  feelings  and  words  as  to  conceal  their 
impressions  and  wishes  in  respect  of  a  case 
one  so  nearly  allied  to  them  was  judicially 
oajled  upon  to  determine  ?    It  may  be  asked, 
how  such  a  state  of  things  could,  if  fore- 
seen, be  prevented?      Whilst  Dr.  Jenner 
practises  as  an  advocate*  and  his  brother  as 
a  proctor  in  the  Arches  Ckmrt,  how  could 
they,  without  violating  professional  rules, 
refuse  to  accept  a  retainer  from  any  suitor 
to  the  court  ?    Our  answer  is,  that  we  can 
perceive  no  necessity  for  those  gentlemen 
practisiAg  at  all  in  the  court  in  which  their 
father  is  the  sole  judse.    We  have  heard  of 
instances  in  which  infividuals  filling  judicial 
situations  interdicted  their  sons  from  prac- 
tising in  the  courts  in  which  they  presided 
as  judges."     It  is  obviously  desirable,  upon 
various  grounds,  that  such  a  rule  should  be 
authoritatively  established  in  regard  to  all 
courts  of  justice.     Discarding  from  consi- 
denidon  the  insensible  influence  which  the 
arguments  and  representations  of  those  to 
whom  they  are  tenderly  attached  have  over 
the  most  powerful  intellects,  there  is  a  cer- 
tain degree  of  unfairness  towards  other  pro- 
fessional men  in  the  son  or  the  son-in-law 
of  a  judgie  practising  before  him.      The 


»  The  late  lamented  Sir  Idkbael  O'Loghlen, 
the  Master  of  the  Rolls  in  Irehaid,  publicly  no- 
tified, that  he  deemed  it  inoonifenient  and  un- 
becoming that  his  son  should  practise  in  the 
comrt  hi  which  he  presided;  and  in  deference 
to  the  opitmm  thus  expressed,  Mr.  (now  Sir) 
Ottean  O'Loghlen  never  held  a  brief  in  the 
R^9^o«n  dttrkig  his  father's  life. 


practitioner  who  stands  in  such  a^j^elition  to 
the  head  of  the  court  is  not  on  an  mA 
footing  with  professional  eompetitors.  TA- 
ing  into  accomit  the  competition  enstingiit 
every  branch  of  the  legal  pM^skm,  it  is 
not  wonderful  if  those  not  engsged  in  it 
suppose,  that  a  father  wifl  not  be  disposed 
to  think  the  worse  of  those  who  entrust 
their  interests  to  his  son  I  We  can  ea»lj 
imagine  a  man  of  lofty  and  delicate  feelii^ 
disdaining  to  accept  even  an  imaginarv  ad- 
vantage by  such  means ;  but  we  understand 
that  in  the  Arches  Court  the  state  of  cir- 
cumstances which  has  excited  so  moch 
astonishment,  is  not  new  ;  and  that  in  the 
time  of  Sir  Herbert  Jenner  Fust's  relatiTit 
and  predecessor.  Sir  John  Nicholl,  a  some- 
what similar  state  of  circumstances  es^isted 
in  the  court  over  which  that  learned  civilian 
presided.  In  short,  to  use  a  homely,  but 
familiar  phrase,  it  is  said  this  court  has 
always  been  a  "  family  concern."  It  is  not 
to  be  wondered  at,  therefore.  If  the  present 
possessors  consider  the  honours  and  emolu- 
ments matter  of  inheritance.  The  objection 
to  this  patriarchal  mode  of  administering 
justice,  however,  is,  that  the  suitors  do  not 
always  belong  to  the  same  family,  and  mar 
be  excused  for  desiring  (hat  justice  ^nld 
be  administered  after  a  different  fashion, 

A  far  graver  and  more  important  ques- 
tion remains  to  be  discussed.  Is  the  public 
or  private  benefit  arising  from  the  institn- 
tion  of  suits  resemblmg  that  of  Geils  r. 
Geiis  so  obvious,  that  the  system  of  pro- 
cedure established  in  the  Ecdesiastica! 
Courts  should  be  maintained  ?  Our  readen 
are  aheady  informed  of  the  nature  of  the 
suit.  Not  only  the  immediate  parties,  but 
a  multitude  of  other  persons,  who  happen 
to  be  connected  in  some  degree  with  one  or 
other  of  those  parties,  are  subjected  to  hn- 
miliating  and  revoltmg  imputations.  An 
inquisitorial  investigation  of  the  most  search- 
ing character  is  gone  into,  with  respect  to 
their  habits,  tastes,  domestic  relations,  and 
most  secret  acts.  The  worn-out  scandal  is 
resuscitated,  the  error  atoned  for  and  for- 
gotten blazoned  forth  again,  and  the  hajj- 
piness  of  third  parties  thus  sacrifieed  in  a  snit 
the  determination  of  which  may  be  a  matter 
of  total  indifferenee  to  them.  Let  those 
who  have  read  the  newspaper  report  of  Gt&i 
v.  Geiis  say,  into  how  many  homes  and 
households  that  case  must  Lave  brongfat 
shame  and  misery !  But  how  are  the  im- 
mediate parties  benefited  by  the  proceed- 
ingB  which  have  produeed  so  much  bjarr' 
to  others?  The  suit  is  not  yet  ^ttxkL 
but   it  must  be   decided  in  one  of  two 
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ways,  the  judge  maj  oonaider  tbe 
dimes  idkged  against  Mr.  Geils  have 
not  beea  established^  and  he  will  then  be 
bound  to  deci^ee  that  Mrs.  Qeils  should 
return  to  cohabitation  with  her  husband ; 
or  he  may  consider  some  one  of  the  alleged 
charges  ag^unst  the  husband  sufficiently 
supported,  and  therefore  decree  that  Mrs. 
Geils  is  entitled  to  a  divorce  a  mensd  et 
thoro.  Assuming  the  decision  of  the  court 
to  be  favourable  to  the  husband,  what  does 
he  gain?  Can  it  be  supposed  that  the 
judge,  the  husband,  the  wife»  or  any  other 
person,  can  really  desire,  after  all  that  has 
taken  place  in  this  suit,  that  Mrs.  Geils 
should  return  to  her  husband's  house  and 
bed  ?    She  either  believed  or  fabricated  the 


FORECLOSURE  OF  MORTGAGE.' 

An  important  point»  on  which  there  waa 
considerable  conflict  of  authority,  was  de« 
cided  by  the  Master  of  the  Bolls,  in  a  recent 
case^  relating  to  the  claim  of  a  mortgM;ee 
who  sold  the  mortgaged  estate  at  a  i^ 
prioe^  but  for  less  than  the  amount  due  to 
him.  It  was  held,  that  he  could  not,  after 
foreclosure  and  sale,  recover  the  remaining 
amount  ftom  the  mortgagor  on  his  coUatenI 
personal  securities.  He  may  foreclose  firs^ 
and  while  the  estate  remains  in  his  power 
sue  on  the  bond  or  covenant,  but  then  he 
opens  the  foreclosure,  and  the  mortgagor 
may  redeem. 

The  facts  of  the  case,  as  we  have  abridged 


rcYolting  charges,  the  suit  in  the  Arches       __„ 

Court  exposed  to  the  world.    In  either  case  |  them'from  th^  report,  were  Uieae T— 

it  js  impossible  that  the  parties  could  ever  ]     ,    _^^  -..,  ro   •.,. 

meet  each  other  with  composure,  far  less      ^ V®^®'  f  f?'' t  °if  *\*  "''"''  ^/^Tu^fT 

«»«/»•  ♦k^;-  ^^: 1       •^    r    "*  »      •  *«»     yeyed  an  eaUte  to  John  Ingram  Lockhait,  by 

renew  then  conjugal  intercourse.  ,  ^/^  ^^  mortgage,  to  secunT  the  repayment  oY 


It  is  not  from  die  decree  of  the  Ecclesi- 
astical Court,  therefore,  that  Mr.  Geils  de- 
rives any  direct  benefit.  Assuming,  on  tbe 
other  hand,  that  the  decree  is  in  favour  of 
the  wifcj  how  is  she  benefited  ?  She  can 
DO  longer  be  compelled  to  live  with  a  man 
whose  earmest  deaire  it  probably  is  never  to 
see  her,  or  hear  her  name  again.  She  ob- 
tiUDs  from  the  judgment  of  the  Arches 
Court  a  legal  right  of  separation,  but  Mr. 
Geils  is  still  her  husband  and  the  father  of 
her  children.  His  ri^ht  to  the  custody  of 
his  children,  if  questioned,  must  be  tried 


the  sum  of  2,999^  lent,  and  afterwards  in  the 
same  year  executed  a  deed,  whereby  a  further 
charge  on  the  same  estate  of  500Z.  in  favour  of 
Lockhart  was  created.  Lockbart  being  en- 
titled to  this  mortgage,  borrowed,  in  1831,  of 
William  Browne,  since  deceased,  the  sum  of 
1,600/. ;  and  assigned  the  mortgaged  debts  of 
2,999/.  and  500/.  to  Browne,  on  trusts  inter 
alia  to  pay  costs,  to  satisfy  the  1,600/,  and  in* 
terest,  and  to  pay  the  surplus  to  Lockhart* 
The  payment  was  further  secured  by  a  cove- 
nant and  bond.  In  1831,  Browne  died,  and  in 
1835  Lockbart  died.  In  1^41,  a  bill  to  fore- 
close the  mortgage  was  filed  by  the  personal 


a^  decided  upon  by  a  different  tribunal,  1 '«P^^r°*^*^^«  of  Browne,  and  the  usual  de- 
sni  if  Mi^  Geils  desires  to  be  at  Uberty  t^ '  ^^^  ^^^  ^^'°^"*'  ^'^^  foreclosure  was  made.     ' 


^„._ .    .  ^    .V         X  •        •  1     x_^  'i     1     In  1842,  the  Master  reported,  that  on  die 

^  .?^."'*°/?''  °'**""''°^  ^^!  du-  mortgage  to  Lockhart  there  was  due  from 
nng  the  life  of  her  present  husband,  the  SmiS  5.436/.  0«.  arf.,  and  on  that  from  Lock- 
decree  of  the  Arches  Court  confers  no  such  i  hart  to  Browne  the  sum  of  2,40U  18*.  7d.  A 
pnvilege  on  her.  As  rc^;ards  the  immedi- 1  day  was  appointed  for  payment,  and  default 
ste  parties  to  the  suit,  therefore,  no  injury  having  been  made,  the  mortgaged  estate  was 
is  redressed^  no  grievance  really  remediea,  |  foreclosed  as  against  Smith,  and  also,  default 

and  no  wrong  punished,  by  any  determina-  ^*P"8[,  ^/^°  ^^^^'  ^^I ,?  ^^^  ^4  ^*f  T 
tint!  fkA  «J?«5^«  ^L^  *  ^  •^•"••*-«^  I  pointgji  fo|.  patnment  of  the  sum  due  to  the 
rt^^*  •!?  "^  can  come  to;  and  as  to ( P,^^j^  ^^ b,^J;„>^^ ^^ ^he personal represenUu 
tlurd   nartiea.   we  have  seen  how  cruellv  ^j^  ^f  Lockhart,  the  mortgage  was  foredoaed 


parties^  we  have  seen  how  cruelhr 
and  unfairly  they. may  be  injured.  TVe 
doubt  i^  any  one  now-a-days  supposes  the 
public  inonOa  ,are  benefited,  or  virtue  is 
promoted,  by  .a  course  of  proceeding  such  as 
we  have,  pointed  out.  To  us  it  seems  as 
ii»elas  ^  it  ^  .misc^vous,  and  we  should 
rejoice  to.  see  th^  select  but  learned  body 
pracUsiw  in  the  courts  at  Doctors'  Com- 
mons, rdieved  from  the  unenviable  duty  of 
h)Testi£atuig,and  analysing  the  details  of 
*«ndjj4  and  impurky^and  at  the  same  time, 
a  glaring  defect  i^  our  system  of  jurispru- 
dotoe,  reme£e4«^ 


as  against  him. 

The  representatives  of  Browne  being  in  nos- 
session  of  the  mortgaaed  estate,  sold  it  absp- . 
lutelv  for  l,999/->  and  it  was  admitted  that  it 
had  been  fairly  sold.  A  decree  was  afterwards 
made  for  the  administration  of  Lockhart's  es- 
tate. Hie  representatives  of  Browne  went  in 
under  the  decree,  and  claimed  to  be  alloired  to 
prove  on  the  bond*  for  the  residneof  the  tbCiti* 
gage  debt  after  deducting  the  pyrdiase  money, 
as  a  debt  on  the  oortnant  or  bond.  Tbt  Mas- 
ter having  aUowed  fbeir  daim  to  the  aasowat 
of  §43/.  8s.  lid.,  Lockhart's  repreaentaliFe 
took  ezeeptbns  to  the  reports  on  the  *  growSd  * 


^  Lockhart  v.  Hardy,  9  Beav.  349. 
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the  mortgiigor?  The  martga^ie  hadi  hj 
lu8  securities,  a  xifirht  to  fonsdoae  the  ms^ 
gage,  and  if  lie  thoaght  the  estate  iotoffi. 
dent,  a  farther  right  to  proceed  on  bii  per« 
sonal  securities,  &erehf  gMng  to  Ae  mort- 
eagor  a  renewed  right  to  rsmm;  hatirheD 
be  has  so  deah  with  the  Mlata,  ihitt  Iht  viofi. 
icagor  cannot  ledaeni,  it  appean  to  ne  tbt  ]» 
is  not  entitled  to  proceoct  and  that  tUs  conrt 
would  restmin  him  from  proceeding  oa  tin 
personal  securities.  I  think,  therefore,  that 
the  exceptions  to  the  Master's  report  must  be 
allowed.  It  must  he  owned  that  the  case  of 
Thoke  V.  Hariimf,^  and  the  ease  of  Perry  r. 
Barker*  haw  left  this  mstter  in  mst obiev- 
dies  at  the  same  time.  If  he  obtain  full  pay- 1  rity,  and  I  find  H  diflfaiik  to  understand  Ae 
pent  on  the  bond  or  covenant,  the  mortgagor  |  varions  opinions  stated.  I  proceed  npon^ 
is,  by  the  fad  of  payment,  entitled  to  redeem  i  that,  in  equity,  the  mortgagee  is  bouad  tDB5- 
the  estate,  and  foreclosure  is  prevented  or  not 
allowed.  But  if  the  mortgagee  obtain  only 
part  payment  on  the  bond  or  covenant,  he  may 


that  nothing -oqgfafe  le  h«9ia  hen  fiuuid  due  to 
Biowne. 

Mr.  Kmdertley  and  Mr.  JJofd  supported 
the  ezfioptions,  and  Mr.  Lowndes  appealed  for 
aliier  pttties  m  the  same  interast;  and  Mr. 
"Btrnmr  and  Mr.  8hapter  appeared  ilar  the  vs. 
pneseBtatives  of  Browne.  The  aotbcmties  cited, 
SP  £ur  as  they  appeared  to  be  important,  ace 
noticed  in  the  judgment. 

^  The  Master  of  the  Rolis,  after  taking 
time  to  oonsider  the  cases,  said, 

^3iat  if  a  debt  is  soeured  by  the  nortgage 
of  a  real  estate,  and  ako  by  covenant  and  by 
band,  the  mortgagee  may  pursue  all  his 


go  on  with  his  foreclosure  suit,  and  giving 
credit,  in  account,  for  that  which  he  has  reco- 


store  the  estate  on  full  payment  of  the  debt; 
and  that  having  sold  the  estate,  and  therein 
disabled  himself  from  restoring  it,  be  is  not 
in  a  condition  to  demand  pavment  of  the 
whole  debt,  wfaieh  he  does,  when  ne  sues  on  liif 


bis  damages  at  the  diihreBice  between  the  debt 
and  price  of  the  estate  sold.  This  wonld  be 
obtaining  full  payment  of  the  deh^  taking  the 
value  of  the  estate  as  part.  I  incline  to  thi&k 
that  it  would  be  altering  the  natu  e  of  the  cos- 
tract  between  tiiie  parties,  and  giving  to  &e 
mortgagee  the  benefit  of  a  trust  for  ( ate  with  a 
bond  or  covenant:  It  might  bo  rea  onable  to 
do  this,  and  desirable  to  have  it  done,  bat  it 
does  not  appear  to  me  that  such  is  the  Inrtf 
I^esent. 

[The  learned  importer  refers  to  Sehook  v.  Stk^ 
1  Sch.  and  Lef.  176 ;  5/oiiroe  v«  Jiofttoa,  3  >U 
and  B.  51 ;  Smith  v.  BiektM,  ih.  n.;  Shd- 
fnardine  v.  Harrop,  6  Mad.  39;  Bentinckx. 
Wiilmk,  8  Hare,  1.] 


vered  on  the  bond  or  covenant,  he  may  fore-  i  bond.    If  sued  on  the  covenant,  he  might  hf 
dose  for  non-payment  of  the  remainder.    On  ' '    '  .    -     «- 

the  other  hand,  if  he  obtain  foreclosure  first, 
and  aUege  that  the  value  of  the  estate  is  not 
anfficient  to  satisfy  the  debt,  he  is  not  abso- 
lately  precluded  from  suing  on  the  bond  or 
oovKiant.  But  it  is  held,  that  by  doing  so. 
he  gives  to  the  mortgagor  a  renewed  right  to 
vedeem,  or,  in  other  words,  opens  the  foreclo- 
sure; smd  consequently,  upon  the  commence- 
ment of  an  action  agunst  him  on  the  bond 
after  foreclosure,  the  mortgagor  may  file  a  bill 
fiir  redemption,  and  upon  payment  of  the 
whole  debt  secured  by  the  bond,  he  is  entitled 
to  have  the  estate  back  again,  and  the  securi- 
ties given  up,  and  I  conceive  that  after  fore- 
doBure,  the  court  will  not  restrain  the  mort- 
gagee from  suing  on  the  bond,  provided  he 
retain  the  mortgaged  estate  in  his  own  power, 
ready  to  be  redeemed,  in  case  the  mortgagor 
shoidd  think  fit  to  avail  himself  of  the  opening 
of  the  foreclosure.  The  question  now  is,  whe- 
ther such  an  action  can  be  sustained,  after  the 
naortgajppee  has  sold  the  estate,  and  deprived 
lumself  of  the  power  of  restoring  it  to  the 
mortgagor  on  payment  of  the  whole  debt.  It 
does  not  seem  unreasonable,  when  the  differ- 
ence between  the  whole  debt  and  the  price  of 
the  estates,  fairly  sold,  is  all  that  is  sought  to 
be  recovered  in  the  action. 

His  Lordship  observed,  that  the  rule  of 
the  oourt  in  regard  to  opening  a  Foreeloaure 
was  founded  on  this : 

The  mortgagor,  if  he  does  not  pay  the  whole 
debt,  may  lose  the  whole  estate,  however  valu- 
able ;  but  ihat  if  he  does  pay  the  whole  debt,  he 
is  antitledto  have  the'estate  xestored  to  hkn,  and 
it  seems  to  foUaw,  that  the  mortimgee!,  having 
gpt  the  estate*  is  not  to  proceed  against  the 
mortgagor  for  fuU  payment,  if  he  cannot  re- 
store the  estate.  If  this  be  so  whilst  the  estate 
remain  in  his  hands,  how  can  it  be  altered  by 
any  separate  dealing  of  his  own  with  the  estate, 
without  tha^^Qoaent  of,  or  imy  nmwMwnmt  with. 


PBACTICE  OF  BJETAINEBS. 

EZCLVSITB    mGHT    OF    TBB     CmOWW  TO 
RETAIN   OtTECK's   COVNSSfi. 

A  PETITION  was  presented  to  the  House 
of  Commons  on  the  17th  of  the  last  month, 
by  Major  Blackall,  M.  P.  for  Longford,  on 
the  part  of  Mr.  Geo.  G.  Haj,  tiie  attorney 
for  the  plaintiff  in  the  case  of  Buron  r.  1%r 
Hon.  Capt,  Denman,  on  a  question  of  much 
importance  to  the  profession  at  large,  in- 
volving as  it  does  the  subject  of  professiontl 
confidence,  besides  being  a  matter  of  grare 
constitutional  importance. 

The  daily  journals  have  not  bestowed  any 
notice  on  this  petition,  nor  upon  the  conw^ 
aation  that  arose  on  the  20£h  instant,  iriiea 
Major  Blackall  moved  that  the  petition  be 
printed  for  circulation  with  the  votes.  On 
the  htterof  the  days  mentioned,  Mijjor  Back- 


«  2  Bro.  C.  C.  125 ;  2  Dick,  rss* 
*  8  Ves,  527. 


A  dyetr  th^nttenfiion  of  the  HiMise  and  facfr 
Majesty's  government  **  to  the  fncts  stated 
in  the  petition  as  they  contained  alle^a- 
tion^  wluclv  if  sustaine(£  were  in  his  mind 
onliiiltlbtwl  t»  daatroy  ooaiideiice  both  be* 
tvnean  wmI  in  pvitetioiud  flMMb"  He  tken 
\mmAf  iPBDt  tlnoiigh  tbe  sMtemeMlt  con* 
timed  nthe  petition.  And  he  condtided 
by  otwening,  that  **  these  matters  were  of 
SQ  serious  a  nature  that  he  trusted  there 
would  be  no  objection  to  the  petition  being 
pcinted*"  The  chairman  of  the  committee 
&r  asaminiug  petitions  said,  tliat  as  the 
p«titMa  had  been  adveady  ordered  to  be 
prnfted,  he  presvmied  Major  ftkckalFs  ob*- 
j«Bt  to  be  -attained.  Sir  George  Grey  aug- 
mted  that  such  being  the  case,  Major 
Bkckall     should    withdraw    the     motion. 


faarnng  hmm^mt 


KeUy,  vemmdiiig  bin  of  his 
BDiongapariad  ratainad  •foj' 
coniiacilar  his  dicnte,  and  «£  bn 
repeatedly  advised  on  tbair  case ;  but  he'w-^ 
ceived  back  for  answer  from  Sir  Fitaroy  Kelly* 
that  he  had  ^  no  choice  in  the  matter  to  which 
the  petitioner's  letter  referred ;  that  the  crawn 
had  required  hie  services,  and  that  he  waa 
bound  by  bis  oath  of  office  to  obey.' 

**  That  the  petitioner  then  addressed  a  letter 
to  the  solicitor  to  the  Admtnlty,  wlm  is  and 
has  been  from  the  commanMOMMt  «f  tbasa 
actions  conducting  the  defence  of  Captain 
Denman,  and  from  him  he  received  for  reply, 
that  '  having  lecsived  the  di«ctioiis  of  the 
Attorney-General  to  retain  Sir  Fitzroy  Kelly, 
he  had  aat  any  disontbn  upon  tbe  eabject ;' 
that  he  had  'explained  to  the  Attorney-General 
that  Sir  Fitzroy  Keliv  was  the  leading  counsel 
and  adviser  of  the  pSaiotillb,  and  that  on  the 
heactag  of  the  demurrer,  (in  the  coune  of  tbe 


Major  Blackall  then  said,  that  his  obiect 

beiDg  to  have  the  petition  printed,  and  to  pleading.,)  Sir  Fitsroy  had  actually  appeared 
draw  the  attenUon  of  the  government  to  the .  i^  court,  and  argued  for  them. 
salted;,  ho  hsd  no  objeotion  to  withdraw      «  That  ^le  petitroner,  inpreesed  with  the 
the  motion.  ffieat  iuiportanee  it  was  to  his  cliettta  that  "Sir 

The  following  are  the  statements  in  the  |  Fitafoy  Ksfiy  ahould  oentiiHie  their  eoansel. 


petition. 

**  That  the  petitioner  is  the  attorney  retained 
by  Senor  Bon  Ibmas  Rodriques  Buinn,  by 
Senor  Don  Domingo  Fernandez  Martinez,  and 
by  fienor  Dkm  Angel  liminez  reepecthiely,  mer- 
naiLts  of  Havanna,  in  the  island  of  Cuba,  in 
three  several  actions  brought  by  these  parties 
raqsectively,  and  now  pendmg  in  her  Majesty's 
Oomt  of  Ehceheqner  of  Pleas  at  Westminster, 
against  the  Honourable  Captain  Joseph  Den- 
nn»,  flf  her  Majesty's  navy,  and  to  one  of 
whidi  actions,  viz.  that  of  Bwron  t.  Deimum, 
the  attention  of  the  House  has  been  very  re- 
centhvdirected. 

**  That  these  actions  were  commenced  on  Ae 
3rd  day  of  August,  1842,  and  in  tbe  month  of 
NovQDWer,  1842,  the  petitioner  retained  the  ser- 
vices of  Mr.,  now  Sir  Fitzroy  KcUy,  Knight,  as 
counsel  for  the  plaintiff  in  these  three  several 
aefitMS.  And  mat  from  the  period  aforesaid 
i^'to  tbe  month  of  May  last,  (with  the  excep- 
tioti  of  the  short  interval  during  which  Sir  crown,  and  which  not  only  strikes  at  the  root 


and  impvessed  deo  wiih  a  sense  of  the  gnat 
hankhip  that  bis  elients  were  made  to  snstaHa 
by  being  deprived  of  their  leading  advocate^ 
BRHiorialiBed  tbe  Lotds  of  the  Adoniaky,  who 
are  defending  the  aetioBS  tiuMragh  their  «ali' 
cilor,  but  tbeur  lorMspa  banc  nfosed  to  -Imgo 
te  aeniiees  of  Sir  Fiteroy  KeOy. 

"  Thaathe  petitioner  rsspectMlybsfls  to  oatt 
the  attention  of  the  Honee  to  the  net,  that 
Mtber  the  orown  nor  the  departnmit  of  lAw 
AdoHpalty  are  patties  to  these  actions,  and  that 
the  actions  (as  appears  by  the  titles  of  them) 
were  instituted,  and  harre  been  always  oan» 
ducSsd  against  Captain  Denman  -individQidly. 
And  ^e  pettfioBer  thenfovehnmbly  snbniited 
that  the  intorference  of  the  Loftls  of  the  Achoi^ 
ndty  18  gvatuhous  andunoafied  for< 

*'  Iluittbe  petitioner  respeetfaUT  •snbrailted 
to  the  considsnaiDn  of  die  Hoase  the  hardship 
and  injustaoe  which  his  cfieate  are  made  to 
sef^n-  by  the  oooduet  of  the  Lords  of  tbe  Ad* 
mimlty,  and  of  the  «hiof  law  ofteer  of  tbe 


Fitzroy  Kelly  held  the  office  of  her  Majesty's 
Sf^itor  General,)  the  petitioner  acted  under 
rtic  advice  of  Sir  Fitznoy  Kelly  as  such  counsel 
in  all  the  stages  of  these  actions  at  law. 

"  That  by  means  of  having  advised  the  peti- 
tkmer  on  the  affairs  of  his  clients.  Sir  IPitsroy 
&ify  has  become  most  intimately  acquamted 
with  the  case  of  the  petitioner's  clients, '  Buron,' 
*  MattiQei^'  and  '  liminez.' 

"  That  in  the  month  of  October  last  it  was 
intimated  to  the  petitioner  that  Sir  Fitzroy 
Kelly,  although  stiu  holding  the  retainers  of 
die  pietitioner  on  behalf  of  his  clients,  coutd 
no  longer  act  as  their  counsel,  in  consequence 
01  'flie-  Atloi ney*Qenerifl  having  re<)ijdred  his 
services  as  counsel  lor'  the  defendant,  Caplun 
Denman. 

''Itiat  the  petifSoner,  ininiedbrtely  on  his 


of  tbe  independence  of  the  bar,  bnt  is  calen* 
lated  todestroyaQpmfessionai  confidence,  whilst 
it  is  a  ftagrant  act  of  tyranay  inHioted  on  the 
petitioner  s  cliente." 

Where  prooeediags  Are  oonikioted  tn  the 
Queen's  name,  and  tke  defendant  iroquiMS 
the  aid  of  a  queen's  oomnel,  it  is  the  ofdi- 
nary  practice  to  apply  for  a  lioense,  and  ytt 
never  heard  of  an  instance  in  which  it  was 
refused.  Here  no  license  is  necessary,  be- 
cause her  Majesty  is  no  party  to  the  pro- 
ceedUngs ;  but  inasmuch  as  CapUnn  Deur 
mnn  waa  merely  acting,  aa  he  eonadentiouafy 
bdievad,  in  the  disciMme  of  his  dntf  aa  « 
British  offieer,  the  Lords  of  liio  AdoMty 
fcry  pwperiy.  tailsa  upi^  tJaeoi  toe ' 
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ham  of  Landiord  amd  TeamU. 


^the  deCence.  Bat  this<H^ht  not  to  pre- 
jndke  the  ri^t  of  the  plaiatiffi  to  hare  tiie 
sertiees  eovtumed  of  the  oonns^  who  had 
tocqyted  their  retsmer,— to  whom  thej  had 
connded  their  case  in  all  its  points  of 
strength  or  weakness.  An  attornej-at-law 
wonla  not  only  not  be  permitted  to  act 
against  a  former  client,  but  if  he  ventiued 
to  do  so,  would  be  struck  off  the  roll  for 
his  ambt^-dexieriiy, 
right  which  hinds 
kme  the  barrister? 


tiff  by  hiB  derk,  with  the  fhnA^miWmA^, 

amounted  in  law  to  an  evusHoi^  and  AatL  the 

plaintiff  ought  to  be  nonsuitMl. 

His  Homomr  ovemded  the  objectien. 

Cooper  then  entered  apon  the  defeaee  Ott  die 

merits,  and  contended,  that  this  being  an  aeliflli 

for  ose  and  occupation,  as  now  ailwHited  by 

the  plaintiff,  such  being  brought  mider  tbii 

statute  11  Geo.  3,  c.  \9>  s.  14,  it  was  a  pDoeeed- 

ing  of  an  equitable  nature  to  recover  r<»fQaa6Jf 

Is  that  rule  of  morals  j  9<Uis/actum  for  the  use  by  the  defsndaBt  of  the 

the  attorney  and  lets '  P«™*««  «>f  ^«  P^^^;  and  that  it  waa  there. 

"^  ,  fore  competent  for  the  defendant  to  show  tfasfc 

he  had  no  beneficial  oecwpaHon  bv  raaaon  of 

the  existence  of  a  nu&sance  which  the  landlord 

was  bound  to  remove,  and  which  existed  at  the 

<  time  of  the  entry  by  the  defendant,  and  with 

.  the  landlord's  knowledge;  that  the  house bemg 

infested  and  so  overrun  with  fieiu  aa  to  iwidar 

the  place  unfit  for  habitation ;   this  amocmted 

!  to  such  a  nuisance  as  would  bar  the  pkantiff*! 

i  right  of  recovering.     Smith  v.  Mwrable^  I  C. 

&  Marsh,  479 ;    Onoie  v.  Goodmm,  9  C  ^  P. 


LAW  OF  LANDLORD  AND  TENANT. 


MARYLBBONS  COUNTY  COURT. 

(Before  Andrew  Amos,  Esq.) 
Reynolde  v.  LuekiMg^  16  &  18  Oct.  1847. 

RCNT  NOT  RECOVERABLE  WHERE  NmSANCE 
ALLOWXD  TO  EXIST. 


1378. 

This  was  au  action  to  recover  12/.  10s.,  the  llie  evidence  of  the  defendant  in  snppoit  of 
amount  of  one  quarter's  rent  alleged  to  be  due  this  view  of  the  case  proved  that  he  aiid  his 
at  Midsummer  last  for  a  dwelEng-house  at|  wile  were  unable  to  remain  in  their  bed  at  sight 
Notting  Hill,  of  which  the  defendant  had  been  *  from  the  existence  and  annoyance  of  fleas, 
the  tenant;  the  particulars  claimed  the  amount'  That  they  had  destroyed  from  20  to  30  oa 
to  be  due  for  rent  of  the  premises.  Messre,  |  their  persons  on  goiog  to  bed ;  and  thai*  be> 
Boy  Sf  Co>  appeared  for  theplamtiff,  Mr,  W,  B,  i  yond  this,  they  appeared  in  great  numben 
Cooper  for  the  defendant*  |  throughout  the   house,    and  even  pras 

Cooper  took  a  preUicanary  objection  to  the  i  themselves  at  the  dinner-table  in  the  day 
form  of  action,  arguing  that  unless  the  plaintiff 
was  prepared  to»  prove  a  toriiten  contract  no 
action  for  rent  could  be  maintained,  and  the 
plaintiff  must  be  nonsuited;  the  action  should 
nave  been  for  use  and  occupation ;  he,  how- 
ever, wished  the  case  to  be  argued  upon  the 
merita*  abd  if  the  plaintiff  would  state  whether 
he  proceeded  for  the  rent  of  the  premises  or  for 
its  fU0  and  oofupation^  he  would  not  press  the 
objection,  but  allow  the  case  to  proceed. 

His  Honour  having  directed  the  plaintiff  to 
make  his  election,  th«  plaintiff's  attorney  said  j  is  no  implied  warranty  attached'  by  law  to  a 
he  proceeded  for  the  use  and  occupation.  demise  of  land  or  premises,  that  they  are  fit  tx 

For  the  plaintiff,  who  is  a  builder,  it  was  any  particular  puipose. 


Defendant  also  proved  that  he  and  km  wife 
were  so  bitten  by  these  penetrating  aod  dimi- 
nutive destroyers  of  rest  at  night  aa  to  render 
them  unable  to  attend  to  their  duties  in  the 
day-time. 

Rojf  and  Co,,  in  repl^r,  insisted  that  the  only 
contract  the  law  implied  was  a  contract  m 
quiet  enjojfment,  and  not  for  beneficial  occupa- 
tion— that  Smith  v.  Marrable  had  been  orer- 
ruled  bv  Hart  v.  Windsor,  12  Mee.  &  W.  G8» 
which  clearly  laid  down  the  principle  that  that 


proved  by  hia  clerk,  and  elicited  on  cross- 
examination,  that  defendant  entered  into  pos- 
session on  the  20th  qf  March  last,  under  a 


Cooper  observed  upon  this  case  and  argued, 
that  Hart  v.  Windsor  waa  distinguishable  liroa 
the  present  case,  inasmuch  as  thore  the  defeod- 


Col  i^ireement,  at  the  rent  of  60/.  per  annum,  i  ant  held  under  a  written  contract,  and 
that  after  he  had  occupied  the  house  for  ^    ""  ^^'  ^'~'  ~'  — -^--  •- 

about  a  week,  he  quitted  without  notice,  and  on 
the  31  s<  of  the  same  month  he  called  on  the 
plaintiff  with  the  key,  complaining  that  the 
place  was  so  infested  by  fieas  he  could  not  re- 
side in  it ;  that  plaintiff  refuaed  to  accept  the 
kejr.    The  witness  admitted  he  had,  with  the 

Elaintiff's  authoritv,  repeatedly  entered  the 
o^se  to  see  if  the  fixtures  were  safe.  In  this 
state  of  circumstances,  the  plaintiff,  after  one 
quarter's  rent  had  become  due  at  Mid- 
summer, brought  his  action,  as  before  stated, 
'uvging  that  the  defendant  was  not  justiiied  in 
thus  quitting  the  premises,  and  that  be  waa 
still  hahie  lor  the  past  and  accruing  rent. 
Upon  this  evidence. 
Coopm-  fubmitted  that  the  entry  of  the  pkun- 


presumed,  at  the  time  of  entering  inta  saeh 
contract,  to  have  had  full  knowledge  of  every 
circumstance,  and  might  by  stipulation  in  the 
contract  or  at  least  he  haa  it  in  his  power  to 
do  so,  provide  a^^ainst  being  oompeUea  to  «aQ- 
tinue  in  possession,  or  remain  liable  for  the 
rent  of  a  house  infested  like  the  present;  whilit 
the  present  defendant  had  no  such  advantan 
the  contract,  or  rather  letting,  hemg  6iai|il7hy 
parol;  and  he  was  therefore  remitted  biekand 
protected  by  the  general  principle  of  la^r,  «i*« 
that  he  so  became  the  tenant  of  thia  piopesty 
under  an  implied  warranty  that  the  hmse  wns 
habitable,  me  from  the  nuisanee  complained 
of  I  and  he  was  therefore  lentitled  toiiunaaa 
beneficial  occupation. .  . 
His  Honour  said,  he  at  first  conaidered  ^ 
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case  died  for  the  plaintiff  as  conclusive  against 
tbe  dsfendant,  bat  he  had  paid  attention  and 
«u  nmck  with  the  distinction  between  the 
cases  taken  hj  Mr.  Cooper.  He  wished  to 
have  all  the  cases  handed  to  him,  which  he 
i,  and  woald  give  his  jadgtnent  on 


Hit  Hunoiir,  on  this  day  (18th),  addressing 
Mr.  Cooper,  said,  he  had  considered  this  case, 


1  M.  &  R.  112;  C(mie  v,  Goodwin,  snpr4.) 
And  so,  if  the  preniis^^  were  ui^nlMiM;allte  io 
consequence  of  being  infested  h^^ht^,  or  iA 
consequence  of  any  other  miifflnoe'wfakh  h  wfw 
the  landlord's  duty  to  remorei  the  action  could 
be  maintained.  Smith  v.  Marrabie,  supra  a 
Brtwne's  Actions  at  Law,  494. 

The  case  of  Smith  v.  Marrabie  (reported  also 
^  Jurist.)  came  before  the  Court  of  Exchequer 


and  nsad  the  reports  of  the  several  cases  cited,  |  in  Hilary  Term,  1843,  on  a  motion  for  a  new 
and  he  had,  after  mature  consideration,  come  i  trial,  on  the  ground  of  misdirection.  It  was 
to  the  condnsbo  that  the  distinction  taken  by '  an  action  of  assumpHt  for  use  and  occupation 
Mr.  Cooper  between  the  case  of  Hart  v.  ^plea,  non-as«wfi/is»^  At  the  trial  before  Lord 
Wiadfor  and  the  present  was  correct.  He ;  Abinger,  C.  B.,  in  Middlesex,  at  the  sittings 
should  therefore  ghre  after  Michaelmas  Term,  1842,  it  appeared  the 

Judgment  for  the  defendant.       action  was  brought  to  recover  rent  of  a  fur- 

,  nished  house  at  Brighton,  which  had  been 

taken  by  Sir  Thomas  Marrabie  under  a  written 
This  is  an  important  case  of  Landlord  aiti '  agreement,  which  did  not  contain  any  warranty 
TAMntf,  illustrating  the  duty  of  a  landlord  to  I  ^vith  respect  to  the  condition  of  the  premises ; 
remove  a  nuieanee  or  forfeit  his  remedy  against  the  defendant  and  his  family  took  possession, 
the  tenant  for  rent ;  and  also  as  distinguishing  <  and  on  the  following  day  Ladv  Marrabie  com- 
tiie  wide  difference  between  the  law  in  cases  \  plained  to  the  plaintiff  that  tne  house  was  in- 

'  ':  within 
The 


where  the  tenant  holds  by  written  contract  or  |  fested  with  bugs,  and  from  this  cause  left 
h^  parol.    The  statute  11  Geo.  2,  c.  10,  s.  14,   a  week,  offering  to  pay  a  week's  rent 


cited  above,  is  expressed  to  have  been  passed  in 
order  to  obviate  aifficulties  that  occurred  in  re- 
covery of  rent  where  the  demises  were  not  by 
deed,  and  enacts,  that  where  the  agreement  is 
not  by  deed  the  landlord  shall  "recover  a 
Tfosomble  satis/action  for  the  lands,  tenements, 
or  hereditaments  held  or  occupied  by  the  de- 
fendants in  an  action  on  the  case  for  the  use 
and  occupation  of  what  was  so  held  or  enjoyed ; 
and  if  in  evidence  on  the  trial  of  such  action 


Lord  Chief  Baron  told  the  jury,  '•  that  in  point 
of  law  every  house  must  be  taken  to  he  let 
upon  the  implied  condition  that  there  was  no* 
thing  about  it  so  noxious  as  to  render  it  unin* 
habitable,"  upon  which  the  jury  found  for  the 
defendant.  On  refusing  the  motion  for  a  new 
trial,  Parke.  B.,  held  the  objection  of  the  Chief 
Baron  to  be  right,  observing,  that  "  if  the 
demised  premises  are  incumbered  with  a  nui- 
sance, thax  no  person  can  reasonably  be  ea*- 


any  parol  demise  or  any  agreement  (not  being  I  peeted  to  live  in  them,  the  tenant  is  at  iiherCy  to 


by  dead)  wbemn  a  certain  rent  was  reserved, 
shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use 
thereof  as  ao  evidence  of  the  quantum  of  the 
damages  to  be  recovered." 

Asa  general  rule,  use  and  occupation  lies 
not  only  for  the  enjoyment  of  corporeal,  but 
also  of  meorporeal  hereditaments,  although  the 
letting  be  by  parol;  {Bird  v.  Higginson,  4  N. 
&  M.  515 ;)  but  there  must  be  an  occupation 
by  the  defendant;  actual  or  personal  occupa- 
tion is  not  required,  a  constructive  occupation 
heu^  auffieient.  (Bull  v.  Sibbs,  8  T.  R.  327.) 
The  aciaon  is  founded  upon  the  relation  of 
landlord  and  tenant,  either  express  or  implied, 
and  unless  such  a  relationship  can  be  implied, 
it  will  not  lie  ;  it  will  not  lie  to  try  the  title  to 
law,  and  where  the  landlord  has  treated  the 
tenant  as  a  trespasser,  he  cannot  maintain  this 
action.  (6  A.  &£.  S54;  S.  C.  2  C.  &  M.495; 
IT.  R.  378;  5  Bittg.410.) 

Until  the  case  of  Hart  v.  Windsor,  nnptk,  it 
had  been  settled  law,  that  a  landlord  who  had 
iemkwd  by  deed  or  writing,  allowing  the  pre- 
mises Uy  become  or  remain  in  such  a  state  as 
:o  vender  them  uninhabitable,  lost  his  remedy 
igaiast  the  tenant  for  rent ;  as  where  the  tenant 
iiad  BO  dmafMal  ooouoaHon,  being  compelled 
o  iMnre  the  prenuMS  through  the  default  of  the 
andlord  ;  this  'was  a  good  defence  to  an  action 
>vthe  lauidlcird  Co  recover  rent.  {Edwards  y. 
itherinfftam,  R.  &  M.  268 ;  ColUna  v.  Bmrow, 


throw  them  up;"  and  the  Chief  Baron  also 
said, ''  He  entertained  no  doubt  on  the  subjf^ct, 
and  thought  the  defendant  was  fiilly  justified 
in  leaving  the  premises  as  he  did."  This  case 
was  followed  and  confirmed  in  the  following 
Michaelmas  Term  by  Sutton  v.  Temple,  12  M. 
&  W.,  when  the  same  judges,  with  Gurney 
and  Ro]fe,  BB.,  held  precisely  the  same 
doctrine. 

One  year  only  after  Smith  v.  Marrabie  came 
Hart  V.  Windsor,  12  M.  &  W.  68,  which  en- 
tirely overruled  all  the  previous  cases.  This 
was  a  case  also  of  a  written  contract,  under 
which  the  defendant  became  the  tenant  of  a 
house  and  garden-ground,  which  he  quitted 
without  notice,  alleging  that  he  could  not 
reasonably  inhabit,  or  nave  any  beneficial  use 
or  occupation  then^om,  by  reason  of  the  same 
"  being  greatly  infested,  swarmed,  and  overrun 
ufith  various  stinking  and  nasty  insects  called 
bugs,'' 

The  plaintiff  having  brought  an  action  for 
the  rent,  which  was  tried  before  Rolfe,  B.  at 
the  sittings  in  Hilary  Term,  1844,  when  the 
defendant^i  plea  was  ftiDv  proved,  and  a  ver* 
diet  found  for  the  drfendant  Upon  a  subse- 
quent day  in  the  same  term  a  rule  for  judgment 
for  the  plaintiff,  noil  obstante  veredicto,  was 
obtained,  on  the  gromid  Hiat  the  fhcts  pleaded 
were  ao  answer  to  the  ikfHon.  After  a  very 
lengthened  and  elaborate  Mgument  on  showing 
cause,  Parke,  B.,  on  a  subsequent  day,  dellvem 
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the  jud^mdnt/tf  tba  toBH^  in  wiiich  be  entirely 
overruled  Smith  v.  Marrable,  obserring  that 
the  court  were  all  of  opinion  "  that  there  ie  no 
contrwet,  still  lees  a  condition,  implied  by  law 
in  the  demise  of  real  propert]f  that  it  is  fit  for 
the  purpose  for  which  it  is  let.  It  ia  much 
better  to  let  the  parties  m  every  case  protect 
their  interest  themselTes  by  oroper  stiputa- 
tions,'*  and  the  rule  was  therefore  made  abso- 
lute. Although  in  this  judgment  Smith  v. 
Marrable  is  avoided  as  much  as  possible, 
liecause  the  facts  were  not  quite  identical,  it  is , 
dear  the  whole  tenm-  and  effect  of  the  jud^ent 
is  to  overrule  it  and  the  previous  cases. 

The  present  case  of  Reynolds  v.  Luckinff,, 
however,  steers  clear  of  all  the  others  referrod  I 
to  in  this  note,  and  cited  above,  the  contracts  | 
being  by  parol,  and  aeems  to  have  been  very  | 
properly  distinguished  and  decided  by  the 
learned  Judge. 

J.  C.  W. 


THE  LAW  STUDENTS',  OR  ARTICLED 
CLERKS*  SOCIETY. 


We  have  been  requested  to  suggest  the 
Bules  and  Regulations  for  ffoverniug  a  Pro- 
vincial  Society  of  Law  Students,  established ! 
for  the  purpose  of  discussixig  moot  points.  | 
The  following  is  the  substance  (with  some 
slight  alterations)  of  the  Rules  of  the  Law 
Students'  Society  which  for  many  years  has 
been  allowed  the  use  of  a  lOom  at  the  In- 
corporated Law  Society.  This  legal  de- 
bating society  is  very  judiciously  conducted, 
and  has  been  productive  of  much  benefit  to 
its  members. 

This  Society  is  established  for  the  purpose  of 
promo^g  the  improvement  of  its  members  in 
professional  knowledge  by  means  of  conversa- 
tions and  discussions  on  legal  and  jurispruden- 
tial subjects. 

The  Society  shall  consist  of  gentlemen  who 
are  serving  and  who  have  served  under  arti- 
cles of  clerkship. 

Gentlemen  oesirous  of  admission  are  to  be 
nominated,  at  a  meeting,  bv  two  members  of 
the  Society,  and  shall  be  oalloted  for  at  the 
next  meeting. 

Each  member  shall  pay  on  ad- 

mission; and  a  subscription  of 

The  officers  of  the  Society  shall  be  elected 
yearly,  and  shall  consist  of  a  president,  vice- 
president,  a  secretary,  treasurer,  and  a  com- 
mittee composed  of  the  president,  vice-presi' 
dent,  secret'iry,  and  six  other  members. 

The  president  or  vice-president,  or  in  their 
absence,  one  of  the  committee,  shall  preside. 

The  committee  shall  have  the  general  ma- 
nafement  of  the  Society's  affairs,  and  shall 
select  subjects  for  discussion. 

The  meeting  shall  be  held  every 
evening  at  o'clock,  except  during,  the  long 


vacation,  and  such  alktt  times  as  my  be 
appointed. 

The  meeting  shall  be  devoted,  shematdy,  to 
the  discussion  of  points  pvrely  kg^  tod  of 
questions  of  jurispiiideaoe  aad  faosteical  lav. 

At  the  close  of  each  meetmg,  one  member  or 
more  shall  be  appointed,  in  rotation,  to  intro- 
duce the  subject  or  subjects  to  be  discussed  at 
the  next  meeting ;  and  thereupon  each  EhaH 
select  a  subject  from  the  list  of  questions  ap-  , 
proved  by  the  committee. 

Every  member  appmnted  to  introduce  a  sub- 
ject shall  come  prepared  with  a  statement, 
written  or  verbal,  of  his  opinion  and  views  with 
respect  to  it ;  and  if  he  neglect  to  do  so,  or  to 
appoint  a  substitute,  he  shall  pay  a  fine 
of  .  I 

No  tonics  connected  with  religion  or  party 
politics  suall  be  introduced. 

No  alteration  shall  be  made  in  the  niks 
without  the  consent  of  two-thirds  of  the  men- 
hers  present  at  a  meeting  especially  convened 
for  the  purpose. 

All  other  questions  shall  be  decided  by  a 
simple  majority. 

We  shall  take  an  early  opportunity  of 
making  some  observations  on  the  subjects  of 
discussion,  and  the  mode  of  condudang  tbe 
debate. 


NOTES  OF  THE  WEEK. 

GOMMBNCBMBNT   OF   HILARY  TIRBT. 

Xhh  the  Courts  of  Law  and  Equity  will  com- 
mence their  Sittings  on  Tuesday  next,  beiiv 
the  first  day  of  Hilary  Term,  at  ten  o'clock,  die 
reception  which  the  Lord  Chancellor  gives  to 
the  judges.  Queen's  counsel^  &c.,  which  pre- 
vented the  opening  of  the  courts  until  the  after- 
noon, being  by  a  recent  regulation  confiaed  to 
the  first  days  of  Easter  and  Michaelmas  Terms, 
which  immediately  follow  the  circuits.  ^< 
understand  there  is  still  some  doubt,  whetbff 
the  Lord  Chancellor's  state  of  health  is  such  fi 
to  enable  him  to  take  his  seat  in  the  Court  d 
Chancery  on  the  first  day  of  the  ensuing  term. 


THB   IRISH  SBALS. 

The  health  of  the  Lord  Chancellor  of  be- 
laud is  understood  to  be  gradually  improiiog* 
but  as  there  is  no  reason  to  expect  thai  ^ 
Lordship  would  be  able,  within  a  short  peiiol 
to  resume' the  performance  of  his  official  de^ 
tbe  Seals  have  been  pat  in  commistton. 

BrFBGT  OF  PlNA&i  OADBJl  IN  inOOVIfUtfCS* 

Mr.  Gurdon,  the  judge  of  the  Essex  Cosnty 
Court,  decided  in  a  case  of  WyUe  v.  NssK^ 
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the  IdA  December,  Hat  a  finftl  order  trader 
Ihe  Stat.  7  &  8  Vict.  c.  96,  is  a  bar  to  a  plaint 
enteved  in  the  County  Court,  for  the  recovery 
ol  a  debt  xnentiaBed  in  tke  invclyent's  schedule. 

Mr.  Parry,  Q.  C,  the  jnd^  of  the  Oxford 

County  Court,  on  the  20th  December,  in  a  case 
of  Bartlett  v.  Blick,  determined  that  a  final 
order  under  the  7  &  8  Vict,  did  not  protect 
the  insolvent  from  haTing  an  order  made 
against  him  under  the  County  Courts  Act,  for 
a  debt  contained  in  his  schedule. 


LAW  AFPCMNTMENTS. 


Hbr  Majesty  has  been  pleased  to  appoint 
Robert  Ruaeell,  Esq.,  Barrister-at-Law,  to  be 
Regidtrar  of  the  Court  of  Chancery,  and  Clerk 
of  the  Patents  for  the  Island  of  Jamaica. 

Her  Majesty  has  also  been  pleased  to  appoint 
James  Watson  Sheriff,  Esq.,  Barrister-at-Law, 
to  be  coroner  for  the  Island  of  Antigua. 

The  Queen  has  been  pleased  to  direct  Letters 
Patent  to  be  passed  under  the  Great  Seal 
granting  the  office  and  place  of  Advocate- 
General  or  Judge  Martial  of  her  Majesty's 
Forces  to  William  Goodenough  Hayter,  Esq., 
Barrister-at-Law. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS^ 

RfiPOKTSD   BY   BABRI8TBR8   OF  THJB   8KVBBAL  COURTS. 


3R0lltf  Ceurt. 
Hujfhet  V.  Wheeler.    Dec.  8,  1847. 

SUBSTITUTBD   8ERVICB,   ORDBR  OF. 

The  court  will  not  foake  an  order  for  substi- 
tuted service  where  there  is  no  good  reason 
to  suppose  that  hy  this  means  notice  will 
really  reach  the  party  in  respect  of  whom 
the  order  is  made  :  but  the  order  is  sought 
only  as  a  means  of  making  the  decree  for- 
mally  correct, 

Mr.  F.  White  moved  for  an  order  for  sahsti> 
tated  service  against  a  defendant,  who  was  one 
of  two  trustees,  and  being  himself  a  solicitor 
bad  put  in  his  own  answer,  mentioning  no 
place  of  residence,  and  had  since  become  bank- 
nipt  and  gone  abroad,  leaving  no  trace  of  the 
place  he  was  gone  to. 

Lord  Longdate  refused  to  make  the  order. 
He  observed,  that  the  object  of  substituting  ^ 
service  was  to  make  a  provision  under  which  ' 
notice  would  in  fact  reach  the  party ;  but  here  I 
the  substitution  proposed  would  be  a  mockery. ! 
It  was  not  suggested  that  by  its  means  the  de- 1 
feodant  woidd  reaUy  gpve  a  knowledge  of  the 
pmceedings  against  lum.    It  was,  however,  a 
case  in  which  he  might  probablv  be  able  to 
xoake  a  decree  in  the  absence  of  the  party. 

Snook  V.  Watts.    Nov.  18,  1847. 

WITNESS.  -^  FUBTHBR    BXAMINATION.  — 
L01IAGT. 

Witnesses  who  had  been  examined  to  prove 
the  &t0cution  of  a  mortgage  allowed  to  be 
further  examined  to  prove  the  sanity  qf  the 
mortgagor  at  the  time  of  its  execution, 

Thi»  was  a  mn/Amx  lor  Issveto  esaiuae  wit- 
nesses who  had  been  prsFiously  ezauuned^  as 
to  the  execution  of  a  mortgage  deed,  in  order 
to  prove  tils  saaky  of  the  niortgagsr  at  tile  time 
of  lU  execution,  he  having' under  a  coomission 
of  lunacy,  issued  subsequently  to  the  taking  of 
the  previous  evidence,  been  mnd  a  kmatic  for 


a  time  extending  beyond  the  date  of  the  execu- 
tion* 

Mr.  Turner  for  the  motion,  said,  that  the 
finding  of  the  jury  was  not  conclusive  of  his  in- 
sanitv  at  the  time  when  the  settlement  was  exe~ 
cQted.  It  only  raised  a  presumption  which 
might  be  rebutted. 

Mr.  Wright,  contrk. 

Lord  Langdale  said,  he  thought  the  plaiatiff 
ought  to  have  leave  to  examine  these  witnesses 
on  the  matter  suggested,  on  payment  of  the 

COStSb 


'^tre*<nBticsllsr  of  QBfii^lRnli. 

Daubney  v.  Manchester,  Sheffield,  and  Lincoln' 
shire  Railway  Company,    Dec.  22,  1847. 

RAILWAY    COMPANY. — ENTRY    ON    LAND. — 
INJUNCTION. 

Where  a  railway  company  gave  an  inst^/tment 
notice  to-  one  of  four  tenants  in  common  ts 
fee  qf  intention  to  take  lands,  and  a  bond, 
the  condition  qf  which  was  that  the  money 
should  be  paid  to  the  four,  or  some  or  one 
of  their  heirs,  executors,  administrators,  or 
assigns  .*  Held,  that  the  bond  was  informal, 
and  an  injunction  granted  to  restrain^  the 
company  from  entering  on  the  land. 

In  this  case  Robert  H.  Daubney,  Mary  H. 
Daubney,  J.  H.  Daubney,  and  William  H. 
Daubney,  were  entitled  as  tenants  in  common 
in  fee  to  certam  pieces  of  land  which  were  re- 
quired by  Ae  railway  company.  On  the  1 8th 
September,  18474  plaintiff,  Robert  U.  Daubney, 
received  a  notice  in  writing  together  with  an 
attested  copy  of  a  bond.  The  notice  was  as 
follows  : — "Take  notice  that  the  original  bond, 
of  which  the  annexed  is  an  attested  copy,  has 
been  left  with  Mary  H.  Daubney,  on  behalf  of 
herself  and  other  parties  interested  in  the  here- 
ditaments refened  to.*''  The  condition  of  the 
bond  was  in  the  words  following: — "Haw, 
tfaenfore,  the  condition  of  the  am>ve  wiittm 
bond  or  abllgaAbn  is  sudi  liutt  if  die  abo^ 
bonnden  Manehester,  Icefield,  and  Lincoln^ 
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Mrt  Railway  Cdrnmny,  and  the  said  M.  EHi- 
son,  and  J.  J.  Smitn,  or  any  or  either  of  them, 
or  their  or  any  or  either  of  their  successorv, 
hebs,  exeeutors,  or  administratorflr,  shall  well 
and  tmly  pay  unto  the  said  Rohert  H.  Daubney, 
Marjr  H.  Daubney,  J.  H.  Daubney,  and  W.  M. 
Dauoney,  or  some  or  one  of  their  heirs,  executors, 
administrators,  or  assigns,  or  shall  deposit  in 
the  Bank  of  England,  for  the  benefit  of  the 
parties  interested  in  the  above-mentioned  lands, 
as  the  case  may  require,  under  the  provisions 
and  in  the  manner  directed  by  the  said  Lands 
Glauses  Consolidation  Act,  all  such  purchase^ 
money  or  compensation  as  may  in  the  manner 
provided  in  and  by  the  said  act  be  determined 
to  be  payable  by  the  said  railway  company,  &c." 
On  the  11th  of  October,  1847,  the  railway 
company  entered  and  took  possession  of  the 
land,  upon  which  plaintiff  filed  a  bill  for  an  in- 
junction to  restrain  the  company  from  con- 
structing their  railway  upon  the  land. 

Mr.  Bethell  and  Mr.  Taylor,  for  the  plMntiff. 
now  moved  for  the  injunction  on  the  ground 
that  no  sufficient  notice  had  been  given  to  plain- 
tiff of  the  company's  intention  to  purchase  the 
land  pursuant  to  the  Lands  Clauses  Consolida- 
tion Act,  8  Vict.  c.  18,  8.  18,  and  that  Ihe  bond 
was  informal  in  respect  of  the  condition,  the 
owners  of  the  land  beinir  tenants  in  common  in 
fee. 


by  the  defendant  without  the  i*0D8ent,  voi  con* 
trary  to  the  wishes,  of  the  plaintiffs,  and  it 
prayed  a  dissolution  of  the  partntenkip,  thit 
the  accounts  might  be  taken',  and  tiiat  the  de- 
fendant might  be  restrained  by  the  iiiiOiictiA& 
of  the  court  from  drawing  cheques  in  t)ke  name 
of  the  firm,  &c.,  from  keepiny^  possewion  of, 
or  using  or  intermeddling  mth  the  paxtnership 
books,  or  any  of  the  papers,  bills,  notes,  cash, 
or  securities  of  the  said  firm,  and  from  hinder- 
ing or  preventing  the  plaintiffs,  or  either  oC 
them,  from  having  fvU  access  to  the  partaer- 
ship  books,  and  liberty  to  inspect  or  transcribe 
the  same  or  any  of  them,  when  they  or  either 
of  them  should  think  proper,  and  from  placing, 
depositing,  or  keeping  the  said  parUiership 
books,  or  any  of  them,  or  pennitting  them,  or 
any  of  them,  to  be  placed,  depoeitra»  or  hefL 
at  any  other  place  than  the  parcneraliip  pre- 
mises, without  the  consent  of  the  plaintiffa*  &c 

Upon  Speed  moving,  ex  parte,  for  thia  in- 
junction, the  Vice^CSuncellor  granted  an  in^ 
terim  order  as  to  the  cheqaes,  and  gave  leave 
to  give  a  notice  of  action  for  the  7th  of  Dec^ 
on  which  day  Russell  and  Speed  moved  for  the 
injunction  as  prayed  by  the  bill.  They  cited 
Lane  v.  NewOigate,  10  Yes.  192;  and  fVhit^ 
taker  v.  Howe,  2  Bea.  388. 

The  Vice- Chancellor  said  the  order  would  be 
equivalent,  or  nearly  so,  to  directinif  the  de- 
fendant to  bring  back  the  books  to  the  phee 
of  business ;  but  as  in  liord  Eldon's  time  and 
since,  the  practice  had  been  so,  he  wonld  make 
'      fuE" 


Mr.  /.  Parker,  contrik,  urged  that  notice  had 
been  given  to  W,  H.  Daubney,  who  had  for- 
warded it  to  plaintiff,  and  that  was  sufficient ;  .        . 

besides,  by  section  85  of  the  act  under  which  the  order  as  asked,  except  that  the  word 
the  company  had  proceeded,  no  notice  was  ne-  must  be  omitted, 
cessary.  The  company  had  no  means  of 
knowing  the  title  and  interests  of  the  parties, 
and  it  was  impossible  at  all  times  to  frame  a 
bond  so  as  to  correspond  to  the  legal  title  to 
Ae  property.  The  bond  ought  not,  therefore, 
to  be  vitiated  on  account  of  an  informality  in 
the  condition. 

The  Vice-chancellor  said,  it  appeared  to  him 
that  the  parties  bad  not  compHed  with  the 
terms  of  the  act ;  neither  was  the  bond  in  a 
proper  form.  The  money  was  to  be  paid  to 
these  four  persons,  who  were  tenants  in  com- 
mon  in  fee,  or  some  or  one  of  their  heirs,  exe 
cutors,  admimsti-ators,  or  assigns :  this  was  an 
entire  departure  from  the  usual  language,  and 
dearly  wrong.  He  should  therefore  grant  the 
injunction. 


'I 


Wict'€ianttliov  ltntst)t  ISruce. 
Oreatrex  v.  Greatrex.    Dec.  4  &  7. 

PARTNERSHIP. — INJUNCTION. 

A  member  of  a  partnership  firm,  who  had  re- 

moped  the  partnership  hooks,  was  at  the 

.     suit  qf  his  co-partner  restrained  by  the 

courtfrom  keeping  the  books  elsewhere  than 

on  the  partnership  prtmises, 

•  Ik  this  ease  th^  bill  was  filed  by  Messrs. 
GhftS.  and  J.  F.  Greattier^  two  members  of  a 
firm  canying  on  budness  at  Walsall,  agunst 
7%<toafl  Greaerex>  another  member  of  the  firm, 
iOleging  the  nem^ai of  the  padtaerahip  bcK^j 


(Before  the  Four  Judges.) 
Greville  v.  Stulze.    Michaelmas  Term,  1847. 

COMMISSION  TO   EXAMINE  WITNESSED 
ABROAD. 


An  order  for  a  commission  to  examine  tcit- 
nesses  abroad  under  1  W.  4,  c.  22,  s.  4, 
must  state  "  the  time,  place,  and  manner  c/ 
such  examination,"  or  a  subsequent  order 
must  be  made  supplying  these  matters^  If 
an  order  is  defective  in  these  respects,  and 
no  subsequent  order  supplying  the  deficiency 
is  proved  to  have  been  made,  the  emnMo- 
tions  taken  under  a  commission  thus  trregn- 
larly  issued  cannot  be  received  m  evidence* 

The  plaintiff  brought  a  writ  of  error,  to  re- 
verse a  judgment  in  outlawry,  and  the  iaaoe 
raised  on  the  pleadings  was,  whether  the  ^ain- 
tiff  was,  before  and  at  the  time  of  tho  awardii^ 
and  issuing  the  said  writ  of  exig4  faciax,  upon 
which  the  said  judgment  in  outlawry  w»  pio> 
nounced,  and  thence  continually  ootilthe  time 
of  pronouncing  the  said  jadgmeat  of  outlswiy, 
and  afterwards,  in  parts  beyond  tkt  aem,  to  wil, 
at  Enghien  les  Bains,  in  the  kingdom  of  fnom. 
The  plaintiff  put  in  evidence  the  da|KMiti(iBa  of 
two  witnesBes,  takon  tinder  a  eomianaiasu  IW 
order  upon  which  the  oonHmtiloD  laaoMl  wm 
also  put  in  evldenca^:  it  vaa  iA-Mlowi^^ 


AfMnpr  Coicr<«.— lhMM'#  AmA* 


v«  (order  that  «  conuniseioa  in 

StukeijfotkarM^lthk  cause  do  issue  to  ex- 
m.efror.  .  famine  o&  interrogatories  A, 
0.  and  C.  H.»  witnesses  on  the  part  of  the 
idaintilTiB  error,  who  now  reside  at  E,,  in  the 
kingdom  of  France;  and  that  the  commission 
intsrrogatonee  and  depositions,  when  taken,  he 
returned  to  my  chambers  in  Rolls  Gardens, 
&c.,  under  the  hands  and  seals  of  the  acting 
commissionera;  and  that  office  copies  be  read 
in  endence,  saving  all  just  exceptions,  &c. 

(Signed)        F.  Pollock. 

Theconmussion  itself  was  directed  to  three 
persons,  one  o£  whom  was  the  British  consul, 
directing  them  to  cause  two  witnesses,  therein 
named,  to  coiBe  before  them  at  Paris^  and  there 
to  examine  ti»  sud  persons  on  interrogatory 
on  oath;  The  commissioners  were  authorised 
to  employ  an  interpreter,  and  were  directed  to 
examine  the  witnesses  apart. 

The  case  was  tried  before  Pattesoo^  J.,  in 
Middlesex^  and  an  olgection  was  taken  to  theadr 
mksibiB^  of  the  depositions  on  several  grounds, 
the  chief  of  which  was,  that  the  order  for  the  com- 
nmmon  made  under  the  1  W.  4,  c.  22,  s.  4»  did 
not  name  the  place  at  which  the  commission  was 
(0  be  executed,  but  this  objection  was  over- 
nded,  and  a  verdict  was  found  for  the  plaintiff. 
A  rule  nisi  having  been  obtained  fof  a  new  trial* 

Mr«  Martin  and  Mr*  M,  Beapan  now  showed 
cause.  One  objection  to  this  order  is,  that  it 
does  not  slate  the  nlaoe  where  die  commission 
was  to  be  executed.  The  statute  enables  the 
Courts  at  Westminster  to  order  a  commission 
to  issue  for  the  examination  of  witnesses  on 
oath  at  any  place,  as  weU  out  of  as  within  their 
jurisdiction ;  and  this  order  alleges  that  the 
comnussion  is  to  issue  for  the  purpose  of  ex- 
anutting  i^jtoeeees  residing  in  the  kingdom  of 
France,  rbe  commission  issues  regularly 
under  the  seal  of  this  court,  and  it  must  be  as- 
sumed that  every  necessary  thing  has  been 
done  in  order  to  justify  the  issuing  of  that  com- 
mission. If  there  was  any  defect,  the  defend- 
snt  should  have  moved  to  set  aside  the  com- 
mission, and  should  DOt  have  allowed  it  to 
issue,  and  after  taking  the  chance  of  the  evi- 
dence being  favourable,  then  object  to  its  regu- 
larity. A  case  of  Entwistle  v.  Dent  was  tried 
before  the  Lord  Chief  Baron,  at  the  sittings 
after  Trinity  Term,  when  he  ruled  that  the 
production  of  the  commission  itself  was  suffi- 
cient without  proving  the  order  on  which  it 
was  made. 

Mr.  Barstmtf,  contri.  The  common  law 
courts  derive  their  power  to  issue  commissions 
lib  the  present  from  the  statute  1  W.  4,  c.  22, 
and  the  4th  section  requires  that "  by  the  same 
w.anvsobaequent  order  or  orders"  the  court 
"sbau  give  all  such  directions  touching  the 
tnBe»  plio^  and  manner  of  such  examination 
w  mlQr  appear  reasonable  and  just"  This 
order  mmif  direela  n  comrnksion  to  issue, 
^d  doe»  aofe  name  any  olace  where  the  com* 
>us8]mii»t(^heem«iited,  nor  baa  any  subse- 
quentorderiMiitdaapplyingthiadefock    Jht 
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foondaition  of  iJlie  authori^  to  91^  4f9  com- 
mission to  issue  is  not  ahown,  for  the  directions 
of  the  statute  have  not  been  complied  with, 
and  the  allegation  that  the  witnesses  are  resid- 
ing in  France  will  not  supply  the  defect  The 
case  referred  to  is  not  i^phcable  here.  In  that 
case  the  order  was  not  produced:  here  the  order 
was  produced,  and  being  defective  on  the  face 
of  it,  the  commission  issued  without  authority, 
and  the  evidence,  taken  under  it,  is  not  receiv- 
able. This  being  a  statutory  authority,  no 
general  implication  such  as  would  support  the 
exercise  of  a  common  law  authority  can  make 
it  valid. 

Lord  DensMm,  C.J.  This  is  ain  objection 
which  I  cannot  get  over,  although  it  is  painful 
to  yield  to  it.  By  the  provisions  of  the  statute 
the  order  for  the  examination  of  the  witness 
must  state  the  time  or  place  and  manner  of  the 
examination  if  out  of  the  jurisdiction.  The 
place  must  be  named  in  the  order.  Uereisan 
order  not  naming  any  place.  There  are  the 
names  of  witnesses  who  reside  in  France,  but 
care  ought  to  have  been  taken  to  show  that  the 
commission  was  issued  to  be  executed  in 
France.  There  has  not  been  in  this  order  a 
compliance  with  the  directions  of  thestatute* 
I  therefore  think  that  without  entering  into  the 
other  matters,  as  to  which  we  should  be  ready 
to  make  any  reasonable  presumption,  the 
foundation  for  tim  evidence  has  failed,  and  the 
rule  must  be  made  absolute. 

Mr.  Justice  Pa//e«oii.  I  confess  that  I 
thought  it  doubtful  at  the  trial  whether 
there  should  not  be  some  authority  for  the 
insertion  of  time  and  place  which  are 
mentioned  in  the  commission  itself.  There 
does  not  aopear  to  be  any  such  authority,  for 
the  order  aoes  not  state  either  tune  or  place. 
If  we  could  presume  that  another  order  waa 
made,  we  might  support  the  commission ;  but 
we  cannot  make  any  such  presumption.  hA 
to  the  case  which  Mr.  Martin  has  cited  as  hav- 
ing been  decided  by  the  Lord  Chief  Baron,  it 
does  not  appear  that  any  order  was  producedy 
and  the  Chief  Baron  held  that  it  was  not  neces; 
sary  to  produce  the  order.  But  here  it  was 
produced,  and  there  does  not  appear  to  be  any 
direction  in  it  as  to  place,  which  there  ought  to 
be  according  to  the  statute.  It  is  for  the  judge 
who  directs  the  conunission  to  issue  to  saj 
where  it  is  to  be  executed,  at  what  time,  and,  if 
there  are  any  particular  directions  necessary,  it 
is  for  him  to  give  those  directions.  It  would  be 
for  the  parties  to  draw  up  the  terms,  and  for 
the  judge  to  ratify  them  by  his  order.  There  is 
nothing  of  this  kmd  here,  so  I  do  not  see  what 
authority  there  was  for  the  insertion  of  time 
and  place  in  the  conunission. 

Mr.  Justice  Coieridge.  I  am  of  the  same 
opinion,  though  with  much  regret,  on  both 
points,  namely  the  necessity  of  the  order 
naming  the  place  where  the  commission  is 
to  be  exeeutea>  and  the  impossihili^,  when 
the  order  hfts.been  put  in,  of  ,  pi!i#u«iiii0 
that  everytlung  .ha^  been  rightly  4o^  ,,l| 
the  ohje^t^oA.  ia.  suptamh^e -  m  ^\. ^^ 
ground,  th«im«r^i^y€ii  W  it.rh|{  I^ 
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bact  not  been  properly  raised  and  oroved,  a 
decil»ft  1M0  made  for  ike  plaintiff  wicbout  pre- 
judice to  anf  bill  to  be  filed  by  tbe  infant  witb- 
in  six  months  to  establish  bis  right.  Lane  v. 
HardwUke,  9  Bear.  148. 

INTBRROGATORY. 

The  last  interrogatory  for  the  examination  of 
.witnesses  exponged  and  tbe  deposition  to  it 
suppressed  because  it  did  not  contain  the 
words  **or  dtber  of  them."  Peacock  v.  Kemot, 
15  Sim.  71. 

PARTIES. 

1.  Breach  of  trust. — A  party  entitled  to  a 
moiety  of  an  ascertained  fund  cannot  maintain  a 
suit  for  payment  of  bis  share  without  making  the 
person  entitled  to  tbe  other  moiety  a  party,  if, 
owing  to  a  breach  of  trust,  the  whole  fund  is 
not  forthcoming. 

Semblez  And  the  decision  in  Perry  v.  Knott, 
(5  Beav.  293),  to  the  contrary  disapproved. 
LehOffhan  r.  Smith,  2  Phill  301. 

2.  Demurrer, — Husband  and  wife.^Husiband 
and  wife  sued,  amongst  other  things,  for  an 
account  of  tbe  rents  of  her  copylmld  estate. 
The  wife  died.  Held,  on  demurrer,  that  it  was 
not  necessary  to  make  her  personal  representa- 
tives a  party  to  a  bill  to  revive  tbe  suit.  Upon 
overruling  the  demurrer,  liberty  was  reserved 
to  the  deKudant  to  raise  the  same  at  the  hear- 
ing.   Jones  V.  Skipworth,  9  Beav.  237. 

3.  A  bill  brought  bv  i4.  on  behalf  of  himself 
and  all  other  shareholders  in  a  company  pro- 
visionally registered,  except  the  defendants, 
against  tne  provisional  committee,  and  praying 
relief  against  the  defendants  on  the  ground 
that  tbe  concern  had  been  brought  immaturely 
to  an  end  by  reason  of  their  fi'aud  and  mis- 
management, chirged  that  the  other  share- 
holders were  unknown  to  the  plaintiff,  and,  if 
known,  would  be  too  numerous  to  be  made 
pofties  to  tbe  suit.  Demurrer  for  want  of 
parties  overruled.  Wilson  v.  Stanhope,  2  Coll. 
629. 

Case  cited  \a  the  judgmeot :  Cockbuni  v.  Thomp- 
son, 16  Ves.  321. 

See  Amended  Bill,  5  ;  Supplemental  Bill,  1. 

RB  PLICATION. 

See  Amended  Bill,  2. 


FLBA. 

Where  a  defendant,  neither  pleading  nor  de- 
murring to  any  part  of  a  mil,  answers  it, 
whether  sufficiently  or  insufficiently,  he  is 
generally  tbencefortb  precluded  from  filiug  a 
plea  in  tbe  suit,  notwithstanding  the  bill  ht 
amended.  Where,  therefore,  an  original  bill 
was  answered  and  the  bill  was  then  amended, 
the  amended  bill  not  differing  from  the  origi- 
nal bill  in  parties  or  subject-matter,  though  dif- 
fering from  it  materially  as  to  theeiteatof 
discovery  as  sought  in  relation  to  the  main 
charges  and  allegations  against  the  defendant, 
a  plea  to  the  amended  bill  was  overruled. 
Esdaile  v.  Molyneux,  2  Coll.  636. 

8UPPLBMBNTAL  BILL. 

1.  Ptfr/te*.— A  suit  was  instituted  by  legatees 
wbose  interest  (upon  the  happening  of  a  con- 
tingency) migbt  vest  in  the  next  of  kin  against 
tbe  executors  alone.  The  next  of  kin  were 
brought  before  tbe  court  by  supplemental  bill. 
Held,  that  the  executors  were  not  improper 
parties  to  sucb  supplemental  bill.  ParhfT  t. 
Parker,  9  Beav.  144. 

2.  A.  filed  an  original  bill  and  afterwards 
another  bill  which  he  prayed  might  be  taken 
as  supplemental  to  tbe  former  agunst  h.  Some 
of  the  statements  in  the  latter  were  not  only  in- 
consistent with,  but  contradictory  to,  some  of 
the  statements  in  the  former.  Both  bills  were 
dismissed  with  costs.  Blackburn  v.  Staniiand, 
15  Sim.  64. 

3.  After  an  order  on  further  directions  had 
been  made  which  contained  a  declaration  as  to 
the  rights  of  the  plaintiff,  he  discovered  that  A. 
ought  to  have  been  made  a  party  to  the  suiu 
and  filed  a  supplemental  bill  to  bring  him  be- 
fore the  court.  On  the  hearing  of  the  supple- 
mental suit,  A.  objected  that  tbe  declaration 
was  erroneous  in  law,  but  the  court  said  that 
the  same  declaration  must  be  made  in  the  sup- 
plemental as  had  been  made  in  tbe  original 
suit,  for  otberwise  tbe  record  would  be  incon- 
sistent with  itself,  and  tbat  A  must  preseat  a 
petition  of  re-hearing.  Jenkins  v.  Cross,  13 
Sim.  76. 
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Tuesday   . 

Wednesday 

Thorsday  • 
Friday 
Satardsy    . 
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Pleas,  Demurrers,  Causes, 
Exceptions,  aod  Further 
Directions, 


"BietvMIS'. 


Friday  .  . 

Saturday  . 
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Tuesday  . 
Wednesday 

Thursday  . 

Friday  .  . 


,21. 


.  «2  I  Pleas,  Demurrers,  Cause*, 
.  34  V  Exceptions,  and  fai- 
.  25  I     ther  Directions* 


26- 

27    Motions. 

(Pleas,   Demurrers,  Cmsm. 
28-!      Exceptions,  and  Farther 

I     Directions, 
^o  C  PetitioQs    in    the  Geoew 
'^  \     Paper. 
SI     Motions. 


Satarday    . 

Monday    . 

Short  Causes,  Consent  Causes,  and  Consent  Pf- 
titions,  evezy  Satarday  at  tbf  siuiag  of  tke  Co«^ 

NoTica.--Censent  PeUtieBe.  mait  be  finisatfMd 
aod  copies  left  with  the  secsetaryt  OjH  ^  ^^^^.   . 
Thursday  receding  the  Saturiigf  .o^;  !?*»icl»  *^  •• 
inteadea  they  should  be  heard. 


.  Common  Law  Ctnue  Litis, 


ftM 


■*Newton  and  tnothnr  v,  Beleb«r — Crow- 


COMMON  LAW  CAUSE  LISTS. 

W«W   TRIALS. 

Reootbing  ondetennioed  at  the  end  of  the  Sittings 
after  Michaelmas  Term,  1847. 
mtary  Term,  1846. 
London,  —  The  Queen  v.  F.  Kensington  —  Mr. 
VVhiteburst. 

EaH§r  Tgrm,  1846. 
yorjb.— Worth  &  another  v,  Gresham — Dundas. 
l4Mrp«a^— Doe  d.  Hay  ward  v.  Tinslay—Cromp- 

tOB. 

BUmyTtrm^iM'. 
AfuidUsex.-^ThB   Queen  v.  BvLiton  ^^w^^trnt 
Alleo.  , 
london  — Penninll  «.  Harbone— Knowles. 
Middlesex, — Henderson  v,  Henderson — Barstow. 
Lnid«m,^MiUh9l\  it,  Moore— Cockbam. 

Tried  daring  Hilary  Term,  1847. 
Middlmet.^floww  v.  Roper— Wordsworth. 

tatter  Term,  1847. 
Middfeeex^Th^  Qaeen  r.  Maiy  Nixon— Serjeant 
C.C.  Jones.  ^  ^ 

LmdM^^Cailing  «w  Young  and  others  — Hnm 
frer. 

der. 

tond»n,^^hMXTom  and  another  v,  Gabriel  and 
another — Same. 
iTwt.—LillejjB  pauper,©.  Elwin — Serjeant  Shee, 
5Mri«i/._Parratt  t.  Newte  —  Serjeant  C.  C. 

Jones. 

Bedford.  —  Doe    d.  Crawley  ».  Gntteridgd  — 

SuffoOt.—'pfe  «-  Mamford— Andrews. 

Ltfiai>/a.^Hnntley  v.  RoMeil  and    another— 
Wkittburst* 

Warwick  — Bovrer  v.  Wood— Same. 

X«n«(uur.-*Tunier  v.  Hartley— Martin. 

Durham,  *-  Wren  v.    Heslop    and    another  — 
Knowles. 

Durham, — Wright  v.  Gibson — Same. 

dti/  of  Tork.^-'JSicol  v,  Alison— Same. 

I'ori.— Pollock,  the  younger  v.  Stables — Baines. 

y*ri.— Kilner  and  another  v,  Preston — Same. 

IVfi.— Lee  and  others  v,  Dawson — Same. 

LiterpocL^yftXket  v.  Mellor  and  anotheiw-W. 
H.Watson. 

i4cer/w/.— Yates  v,  Fenton— Koowles. 

r/rn^-.M'KiIlo€k  v,  Cooke— Townshend. 
:  (better.— Sutton  v.Swanwick,  Esq.— Chilton. 

H^0reefter.~-Che8hire  v.  Hair— Godson. 

Her^ord.— Doe  d.  Hnck,a  pauper,  v.  RImall  and 
others — Same. 

^^Kces/erw— Parratt  v.  Lambert — Same. 

Somerset, — Robertson  and  another  v.  Norris  — 
Crowder. 

Smerset.—The  Queen  v.  Inbabitanu  of  Ty thing, 
East  Mark— Cockbum. 

&w«rj»t.— The  Queen  v,  InhabitanU  of  Tything 
ofiloore— Same. 

Tried  during  Eatter  Term,  1847. 

Afiddteae?.- Levi  v,  Irwin— Chamock. 
Tnnittf  Term,  1847. 

Aftddlcier. — Clayards  v.  Dethfok  and  another— 
Miller. 

^nd0ii.~Wallington  v.  Lambert,  Bart.  (sued. 
«ic.Kchimbew. 
{;<wdMi.— Orimpton  *.  Oreen-^^PetdrsdoriT.  * 
^^^m^KwmAl  r.  Snitli— W.  H.  Wtoon. 

Miilhaelmai  Term^  t847. 
«id(aeiit.— miton'i^*  EI.  Gtnpville- Attorney- 


Aridd(iM(r.-^«mB  «.  Bam^-^-SertnaBt  Ttelftwd; 

Middletes,  —  11m    Queen  v.  Koretn  wfiir  P. 
Thesiger. 

Middlesex, — Boosey  v,  Davidson-^Seijeant  Sh«0» 

Loiufon.— Steele  v.  Hoe— W.  H.  Watson. 

Lond<mrf— Fisher  r.  Royal  Exchange  Asanranoe 
Company — Sir  F.  Thesiger. 

Idmdon, — Archibald  v.  Tathsm..^Sanie« 

London.— Newton  v.  Liddiard— Owmbenu 

Su/o7i&.— Ribgham  v,  Clements— Serjeant  Bylea. 

GfOMMjter.- Pike  v.  Stevens,  Esq.— Keating, 

York. — Anderson  v.  Boy  n ton— Martin. 

Yori. — Charter  V.  Greame  and  another — Knowlet. 

Dur^m.  —  Hadwick  v.   Ueslop  and  ano'tiier— 
Bliss  for  defendant  Heslop. 

DttrAom.— Humble  v.  Honter— W.  H.  Watson. 

Liverpool,  —  Bell,    P.   O.  «.  Lord    IngeatrO'*' 
Martin. 

Liverpool. — Norris  v.  Fresh — Knowles. 

Devon* — Dingle  v.  Baker— Serjeant  Kingla^ 

Devon, — Ford  t;.  Widdicombe— Crowder. 

Devon. — Same  v.  Same — Serjeant  Kingslake. 

Bristol. — Dyer  v.  Cowley — Same. 

K4nt, — ^Wray  v.  Toke  and  another — Lush. 

iTtfite.— Giles  sen.  and  anr.  v.  Grores— Chambers. 

FiiiU.— Edwarda  and  Wife  v.  Wiliiams— Attor- 
ney*General. 

F^Mt.— Roberta  v.  Campbell— Welsby. 

SPICXAL   CABSS  AND   OSVVREBnS. 

Hilary  Term,  1848. 

Whitmore— Morris,  Bt.,  v,  Dk.  of  Beanfort^dem, 

Pbilpot — Morrell  v,  Biddle,  special  case. 

Bigg  and  Co. — Jones,  executors,  &c.  v.  MearM, 
executors,  ftc.,  special  case. 

White.— Doe  d.  Lord  v.  Rin^bury,  special  case* 

Mortimer.— Newbatt «.  Salmond  and  others,  dem. 

Clowes  &  Co.— Doe  d.  Sn»pe  v.  Netill,  special 
case. 

Tribe^— Baley  t».  Harris,  dem. 

1'odd.^Attwood  V.  Jobffe,  CUrk,  and  mnoib^r, 
specisl  case. 

Lewis  and  L. — Bunn  v.  Lind,  dem. 

Luttly  and  B.— The  Surrey  Irpn  Railway  Gobi* 
pany  v.  Chaplin,  dem. 

KaTenscroft.— Hall  v.  Taylor,  elk.,  dem. 

Gregory  and  Co. — Williamson,  v.  Daries,  dem« 

Gongfa.— Bowers  v.  Nixon,  dem. 

Hodgson  snd  B.— Cochrane  v.  Young,  dem. 

Kennedy. — Jones  v,  Qreatley,  dem. 

C.  Bell.— Clegg  and  othera  v,  Dearden,  special 
▼erdict. 

Hughes  snd  Co.— Berkeley  and  another  v.  W. 
Ingram,  dem. 

Westmscott  and  Go.  ^-Spencer  and  another  f. 
Haggiadur  in  error,  error. 

Sawyer  and  B.— Doe  d.  Patrick  v,  Boyle,  clk.;and 
wife,  apecial  case. 

Roy  &  Co.— Doe  dem.  Smith  v.  Birkin,  spedsl 
case. 

Williamson  &  H.— Dails  v.  Lloyd  and  another, 
specisl  case. 

Ashley. — Freeman  and  Wife  v.  Batelev,  dem* 

Johnaon  and  Co^— Abney,  Esq.  v.  Bewbery,  dem. 

Same.— Same  t.  Hnoknall,  dem. 

Same.— Same  «.  Womll,  dem. 

Hawkina. — Coakes  v.  Sberringtoni  award. 

Cree  and  Son. — ^Christopherson  v.  Barerdenu 

Coode  and  Co.— Doe  d.  llillett,  special  «asi^ 

Bolton.— Ostler  v,  Cooke  and  Othera,  «p«eial«iWk 

Smith.*Pittway  tf.  Cbiloote,  dein. 

Chilton  and  Co. — Cutler  «.  Bower,  dem. ' 

Kinsey.— Doe  d.  PdkMmgl^n  «•  Jwi^<U  ■fBlwii 

Whalloy.— Psnson  «•  Harston,  dem. 

Whalley. — ^Metoock  «.  Harston,  dem. 


iSatmmu  >LwrvOwnglrfrtt. 


oenuio  de£L  Gregoxy'a  pleaiu 
Same^— Bftrisoo  v.  Wilton  eod  othen,  d«M. 
WiUiaaui,  J.  GnfidM  «.  Lewk,  M«l,.te.,  ikm. 
Coppoelc^Colfettv.  CailtQg,4««^ 
&UBa.--CQU8ti  «.  Cnriiog,  Joha,  don. 

Comnoti  9U«i. 

Hemanet  Paper  of  Hilary  Term,  184B. 
Enlarged  Rulet, 
To  Itt  daj.-*Iii  the  matter  of  Wm.  Pjne,  geot. 
..    Elderton  V.  EmmeaSfSec..  &c. 
•  •         . .    Batty,  an  infant  v.  Marriott. 
• .    Boosey  v.  Tolkien. 
To  5th  daj. — Smith  and  another,  "Ex.,  v.  Earl 

New  Triab  of  Michaelma$  Term,  1846. 
Cornwall.— Voe  (Lord)  v,  Crago. 
Cornwall, —  Coode  v.  Cajzer. 
Der*y* — Cox,  surviving,  &c.  r.  Glve« 
Dtfrfcy.— Same  v.  Saint. 
Der6sr,—- Same  t>.  Mousley. 
Derlnf. — Batho  and  another  v.  Batthjuny. 
Warwick, — ^Valpy  and  others,  assignees,  &c.  t». 
Senders  and  another. 

ITarwfc/c.— Tunnidiff  t>.  Tedd. 

New  Trialt  of  Hilary  Term  laaU 
MidcUeeex.Streeier  v.  Bartlett. 
London^ — ^Hitchin  v.  Groome. 
London — Smith  and  others,  assignees,  v.  Watson. 
London, — Brown  v.  Chapman. 

New  TriaU  of  Eatter  Term  but, 
Middietex.  -^  Morgan  and  another,  ex.  »•  Earl  of 
Ahergavenny. 
JCt4i(U^Me.—ThQBipaon  v.Stocken. 
jytrffffanar-^^HnBie  v,  Davis. 
Jiiddle$ex* — Goddard  v.  Dobson  and  another. 
MuUUetex<f— Finney  v.  Tootell. 
Middlesex. — Morray  and  others  v.  Hall. 
JklUU4ass«— Lindas  v.  BiadweU. 
London. — Nickels  v.  Ross,  jun. 
XofuitMt.— Same  o.  Same* 
JjondoKm — Humphreys  v.  Shattleworth. 
London. — ^Goodlake  v.  King. 
Z'OncIonr.— ^reen  «.  Morson  and  another. 
f^M  doM  /^Hop wood  e.  Thorn . 
London* — Barker  v.  Griffiths. 
Londm. — Pemr  u.  Pair. 
£oiu2o;».— -BlaoLie  v.  Pidding. 
Surrey. — Eyre  v.  Scovell  andjothera. 
Dsnfri^A.— Beech  v.  Jones. 
C%csttr«— Shaddock  v.  Wilbrahaoa  and  another. 
Chetter, — Worthington  v.  Warrington. 
Salep, — ^Doe  (Bather)  «.  Brayoe  and  another. 
Hants. — Ansell  v,  Richards. 
.SoaMrsse,--C8rd  «.  Case. 
Norfolk. — Garrard  v.  Tuck  (in  dower.) 
Suffolk. — Thorpe  «.  Barber  and  another. 
Suffolk. — Vipan  v.  Gay  and  others. 
^■^o(A.*-Same  v.  Same. 
S^rveofk-^Griffiths  v.  Powell. 
LioerpooL — ^Howden  v.  Standish,  Esq. 

N0W  TriaU  ef  TrUdty  Tarm  hmt, 
MiddUsex. — Barnes,  adaanistrator,  «.  Ward. 
Middlesex, — Yoojig  e*  Gcfger. 
Aftddhewft    Samr  v.  Sane. 
^aarfnc-^'Mesamier  «.  M'ldeBaie,  pah.  «ffi« 
Tmdem4 — Belcher  dt  otbeia,  assignees.  v..P«tteo. 
Im^UL,    Poe  dm  Royle  and  ethers  «.  Alliam. 
Lofuiim.— SaoNS  «.  Saae. 

Nem  Trk^  iff  mOuuimat  Term  hm. 
MiUlmni    Hopwood  v.  Wfaalejr. 
Middlesex.    CwiM  r,  Bvanett  vnd  mJwsa,  ^xors. 
MiddlesexM    Inairiiin  ^     .    - 


Middlmss^J^n  «idf  tndih«F  tr.  Bownes. 

Middksex.'-Doe  (OeieMrorth  and  othen)  «. 
Skinner. 

AIS(/di«sex;--Edmood8  and  others  v.  ChalUi  and 
another. 

'Middlesex* — King  v.  Jones. 

Middlesex.— 'Sind  v.  Arthur. 

Zxnu/on.— Blaadyv.  De  Burgh. 

XoimIoa.— Powell  v.  Bradbary  and  anotfaer. 

London. — Beard  v.  Egerton  and  others. 

Londtm* — Croll  v.  Edge. 

London^-^Mmn^er  and  another  v.  Brightnnn  snd 
otfamv. 

London. — Same  v.  Same. 

£omi(m.~Smith  v.  Roberts  end  others. 

Xemlni. — Daw,  jr.  v.  Butler  and  another. 

London, — Leader  and  another  v.  Purday.  • 

Londan^'Gmrroid  v.  Smith. 

Lendsn»  xSane  v.  Same. 

Hontf/— HeiTey  r.  Jofinston. 

^wn*r«t.— <Jre^y  mOoner. 

TTtftfr-T^wnsbeBd  cSei^rmv. 

Surrey.— Armstrong  v.  Cbristinoi. 

Surrey. — Brown  v  Tabomaoip. 

5ufT«y.— Fitzgerald  v.  Fitzgerald. 

Kent. — JUwes  and  anothvr  «.  Bmwn  and  snotfaer. 

Warwick. — Tarleton  v.  King. 

XMeMterv— Edwarda  «.  Lawless. 

NoH'olk. — Huggins,  jr.  v.  Bailey. 

5tt^<itf:*— Young  ».  Raincock. 

Worcester. — Boraston  v.  Frances. 

5ta^ordL— ^Humphries  e.  Longmoro  and  anotte. 

MonnwutL—OiQsAeld  v.  Morriaon, 

CUR.    AD,  VULT. 

Patteion  aod  others  «.  Holland  md  others. 
To  stand  over  till  the  set.  fa.  in  Queen's  Be&cfa 

is  disposed  of. 

Brown  and  others  v.  Maliett. 

Smart  and  another  v.  Sandars  and  others. 

Owen  V.  Challis. 

Dicker  «.  Jnokson. 

Cufling  v.  Coxe. 

Brown  v.  De  Win  ton. 

Gay  and  another^.  Sander. 

Doe  (Miller  and  others),  v.  Clarxdge. 

Demurrer  Paper  of  Hilary  Term^  1B48. 
Saturday  15th  Jan. 

Cooks  V,  Purday. 

Pilbrow  V.  Pilbrow*s  Atmospheric  Railway  wi 
Canal  Pro|Mil'»ion  Compnoy. 

Harris  v.  MaHen,  sued,  &c. 

Smith  w,  Kenriok. 

Hayward  v.  Bennett. 

Engstrom  and  others  «.  Brightmao  and  others. 

Smith  V.  Marsack. 

Peter  v.  Daniel. 

Tripp  V.  Sbrapneti. 

Mortimer  and  others  v.  Hartley  and  others. 

Doe  (dem.  Duntaa)  v.  thintze,  Burt. 

White  and  others  v.  Woodwnrd. 

Fin!  ay  son  «.  Xawssncsw 

Penrice  v,  Penrice. 

Same  v.  Same. 

Lord  Newborough  and  othesa  v.  Schroder. 

Bickford  v.  Panon  and  Another. 

fioppe  V.  Gordon. 

Humfrey,  a  lunatic,  v.  Gery. 

K«pp  nnd  •notimrrx  WiggeUaod  othsrs. 

Morrison  v.  Cbadwick. 

Fraser  •*  Heans  worth. 

Sandensoii  v.  DglbsoQ. 

Astley  V.  Fishes. 

Reynolds  v.  Read 

Holland,  Wm.  v.  King  and  another. 


Hilary  Ttrm,  1848. 

BttcJb.— The  Queen  v.  Tb»  Of««l'W«ieBHi  ll«il- 
WITT  Company. 

same  «.  Same. 

fForwidtMiVe.— The  Qaeen  «•  Thomas  Collina, 
(partheanJL) 

Ifii/i&scr.— The  Queen  v.  William  Belton,pt.bd. 

HttU^cieir.— The  Queen  v.  Charles  Saffrey. 

JTuid^kNur*— The  Queen  v.  Morris  Myers. 

BttrAt.— The  Queen  ».  The  Chorchwtndens  of 
Aahe,  Hants, 

ifttWtMjr.— Tha  Quean  v.  The  InhabiUots  of 
HaouDenmith. 

C%tt&}re.— The  Queen  v.  The  Inhabitants  of  Mac- 
cleifield  with  Todmorden. 

5ts/oriUktre.-»Tlke  Queen  v.  John  Kaen. 

OsnisfvoiijWtf. — ^llie  Queen  v.  The  Inhabataats 
of  Holywell,  Flintshi^. 


J>MrikaM.— -The  Queen  t.  Mayor,  &o«,  of  Smder- 
land. 

Wat  Ridmg,  rorfctUrc— The  Qaeen  v,  James 
Preston  and  another  (Bradley.) 

Witt  fUdmg,  TorMfc-s.— The  Queen  v.  Joseph 
Longbottom  and  another  (Fartown.) 

LanoatAtri.— The  Queen  a.  The  Inhabitants  of 
Sheffield  (Kirby  and  children.) 

^bnMoifttre.— The  Queen  «.  The  same  (Lye  and 
familT>) 

Gste^tM-.— The  Queen  v.  The  Inhabitants  'of 
St.  Giles. 

Lanciufttre.— The  Queen  v.  The  OTeiaeen  of 
Sslford. 

England  and  H  a/ei.— The  Queen  tu  Xha  Tkba 
Commissioners. 

WeU  Riding,  YorlsaJiire,^Thie  Qoaen  ru  The  Ix»> 
habitants  of  Ualifax  (with  Alnwiclc) 

MiddUiBXr— The  Queen  v.  The  InhabitanU  of 
Hanow  on  the  Hill. 

JT^t.— The  Queen  v.  The  Inhabitants  of  Chatham. 

WarceUerthire.^Th9  Qaeen  v.  J.  M.  G.  Cheek 


Cbf7upai(.— Tho  Queen  v.  Henry  Nicholls. 

Woreesitnkire, — ^The  Queen  v.  The  Commisaioo- 1  ^^^  another.  Justices,  &c 
en  of  Dudley  Improvements.  >      Wituhire.  —  The  Queen  v.  The  InhabitanU  of 

Ltneatkire. — ^Tbe  Queen  v.  James  Lord.  |  Shepton  Mallett. 

H'i7(s.--The  Quean  r.  The  InhabitanU   of  St.  I      Ch*$hire.— The  Qneen  v.    The   Inhabitants    of 
Thomas,  'Sew  Sarum.  i  Glossop  (Denbighshire.) 

LineotMtkir€.^Th»  Queen  v.  The  InhabitanU  of  I      VTandcfaAtre.— The  Queen  v.  The  InhabitanU  of 
CoDiogsby.  ,  St.  Michael  (CoTsntry.) 

Yerbhirt.'-Tbe  Quean  v.  The  InhabitanU  ofi      Wat  Riding,  YorkJurtr^The  Queen  v.  The  In* 
Cirltoa.  habitants  of  Haltfiu  (with  Rishworth.) 


Y(nbkire,r-The  Queen  v.  The  InhabitanU  of  Ad- 
diD|haB. 

WiUt,  —  The  Queen  v.  The  InhabitanU  of  Co- 
lone. 

Dwwufctre.— The  Queen  v.  The  Inhabitants  of 
East  Stonebooae. 

KorWrs.— The  Queen,  v.  The  InhabiUoU  of 
Gomersal. 

In«ejt<rs)^tr0.— The  Qneen  i>.  The  Rev.  E.  B. 
Shaw,  elk. 

^nglttndr-~The  Queen  v.  The  Commissioners  of 
Stamps  and  Taxes. 

Watmorelarui.  —  The  Queen  v.  Martin  Inring, 
£sq.  (re  Anderaon.)  ' 


i>icMtsrsfttrs.»-The  Queen  v.  The  InhabitanU  of 
St.  Margaret. 

Surraf4  —  Tha  Queen  v*  The  InhabitanU  a£ 
Christchurch. 

fty^ton-on-HaiZ.— -Ths  Qoaan  v.  John  Mozon. 

Surrey,  —  The  Qnean  v.  the  InhabitanU  of 
Hotberhiihe. 

Plynumtk.—The  Queen  v.  The  Inhabitanta  oi 
St.  Andrew. 

ilfi<fd(es«x.— The  Qoaan  v.  Hammersmith  Bridge 
Company. 

Surrey.'^ The  Queen  «.  The  InhabitanU  of 
Croydon. 

Wilts.  —  The  Quvn    a.  The    InhabitanU   ol 


'eUmanland.  ^The  Queen  v.  Martin  Irring,  i  Seeodc 
£iq.  (re  Robinson.)  Cam6rid>esftir«.— The  Qnean  v.  The  InhabitanU 

3fi({d^ssex.->-The  Queen  v.  The  InhabitanU  of  St. '  of  Melton  (Suffolk.) 
Paocras,  (with  Hackney.)  j      /:aacaiAire.— The  Queen  a.  Henry  Whittlea. 

Aftddlaex.^The  Queen  v.  The  Inhabitants  of  SL        Weai  Riding,  Yorkihvr^^^The  Quaen  «.  Tha  In* 
PancTss,  (with  St.  Luke.) 

Surrey,— The  Qaaen  v.  The  London  and  South 


Wflsun  Railway  Company. 

YeTUmr§,—ThB  Queen  v.  The  InhabitanU  of 
Monk  Breton. 

LincasHire.— The  Queen  v.  John  Ajrmitage. 

£iMr.— The  Quaen  v.  The  InhabitanU  ofwitbam. 

^iTf3r._llie  Quean  v.  The  Inhabitants  of  White- 
chapd,  (Middlesex^ 

CornwalL—The  Queen  a.  Richard  William  Riley. 

^ttt  Riding,  r^ribhtfc.— The  Queen  v«  The 
Charehwardens,  Ac.  of  Longwood. 

^^enmi^trt^— The  Queen  v.  Wm.  Warren  &  othen. 
(feoffees,  &c.) 

Ombridge,— The  Qnean  v.  The  Inhabitants  of 
Ashwell,flerU. 

5ttrr«y,— The  Queen  v.  Henry  Chasemore. 

Wat  Oding  qf  ysrfcsMiv.— The  Quean  v.  The  In- 
habitanU of  Ovendon. 

Wat  Riding  qf  l^rib^s.— The  Queen  v.  The 
InhaUtaaU  of  Aldborougfa. 

Oiahire,—Tbe  Queen  v.  The  Inhabitants  of 
Pott  Shrigley.  . 

Ckssfctrs.— Tha  Qpoan  v.  The  Inha'bitanU  of 
Maoclasiald  (wiih  Aahby-de-la-Zonch.) 


luiing, 
habitaou  of  Mirfield. 

Cam6r}<%0.— The  Quaaa'V.Tha  Inhabitants  of  St. 
£bbe  (Oxford.) 

GiaucMtersftirt.— The  Qaeen  a.  John  Road  and 
others. 

WeU  Biding,  rorlu&irA^The  Qoaan  a.  Geo]|;a 
Grant  and  others. 

i>«r6^sAirf.— Tha  Qnaan  v.  Robert  Arhmijghi, 
Eea. 

Great  YarmeutKr^The  Qnaen  a.  Edwaad  fiar* 
bord  Lnahington,  Fcastoo. 

£tMx.-*Tha  Queen  v.  Cbnrohwardana,  Sld^  of 
Hatfield  PeToral. 

X«nt.— Tha  Quaen  a.  Xha  Inhabitanta  of  Maidr 
atooa. 

N^rthtanptauhire^^The  Queen  a.  Lord  and  Staw- 
>ard  of  Weed  on  Beck.  _  , 

Z.aaMsAtri^The  Qnaan  v.  William  Adam  HuW 
ton. 


MmmmUuhim^The  Queen  a.  The  Inhabitanta 
Bedwallty. 
Damms^ifv.- 
Chariton  Fitzpi 


of  Bedwallty. 

Davons^ifv.— The  Queen  v.  The  Inhabitanta  of 


2W 


JVSn  PHus  Cause  LUts^BiidtUesese. 
NISI    PRIUS    CAUSE    LISTS. 

MMAKBT8  FROM  MICHAELMAS  TERM,  18i7« 


Qiufa'0  Vend. 

Mid^esw. 

Sir  R.  Sydney 

CahiU                        S.  J.  Maedonald   (steyed) 

Dt.  Bolton 

JohDBon,  Son,  and  W« 

Rowe                                  Cope             (sUyed) 

Prom.  Chester 

S.  B.  Hamer 

Danes                       S.  J.  Wilkinson    (stayed) 
WilUams                   S.  J.  Whiteway          ^nj.) 

Prom.  Howard 

M.FraBer 

Prom.  Mardon  and  P. 

Adlington  and  Co. 

Bastone  and  another,  exe- 

cutrix, &c.                       Ross                  (ini. 
Fiddes                       S.  J.  Wm.  Toogood    (inj. 

Dt.  Chadwick 

Elderton  and  H. 

Prom.  Campbell  and  A. 

Johnson*  Son»  and  W. 

Crowther,admor.,&c.(iDJ.)  Edwards  and  another,  sui 

• 

riying  executors 

DtWUliamsonaodH. 

C.  J.  Jones 

The  Queen                 S.J.  Craufurd 

Sci.  fa.  Wadeson 

Becke 

Becke  (stayed)                   Parish  and  another 

Dt.  Helme  and  Johuon 

Jdo.  Lewis 

Moon  (stayed)                    Connop 

Ca.  LewU 

Thomas  M.  Parker 

Clerk  (inj.)                 S.J.  Hughes 
Neal  (inj.)                           Ward 

Pro.  Burrell 

Ahlett 

Pro.  Carlon  and  H. 

Person 

Flower                        S.J.  Maskelyne 

Kearsey  and  Co. 

Thomas  Fuller 

The  Queen                 S.  J.  The  Justices  of  Devon 

Beeyor  and  B. 

OU^erson  and  Co. 

Doe  d.  Peacock         S.  J.  Frere 

Eject,  Viaard  and  Co. 

ErereBt  and  Co. 

Clotterhuck  (inj.)               Carter,  exors.,  &c. 

Pro.  BeU 

IVontner 

The  Queen                         Johnson  and  others 

Tres.  E.Lewis  in penn, 
£•  Lewis  deft.*!  tt- 

Swan 

Goodchild                           Richard 

Vt.  Lewis             [torniT 

Wameford 

Duke  of  Brunswick   and 

Luneburg               S.J.  Pepper 

Ca.  Crocker 

Stokes  and  Co. 

The  London  and  Black- 

wall  Rail.  Co.        S.  J.  Scott  and  another 

CoTt.  Tyrrell 
Ca.  Walker  and  G. 

John  Bell 

Hoere                        S.  J.  Coupland 
Dawson                     S.  J.  Macken 

Wm.  Day 

Pro.  Wright  and  Co, 

Warneford 

Dnke  of  Brunswick  and 

Luneburg               S.J.  Crowl 

Ca.  Crocker 

Thomas  M.  Parker 

Clerk                         S.J.  Weiss 

Pk>.  Whitcombe 

Wood  and  B. 

Doe  dem.  Rump  and  an- 

other                     S.J.  CuUnm 

Ejt.  Jennings  and  Co. 

White  and  B. 

Varly  and  others        S.J.  Duncan 

Pro.  In  person 

R.  Powell 

Reeye                       S.  S.  Gloag 

Pro.  Bush  and  M. 

J.  Aldridge 
RaTen  and  B. 

Robins                       S.J.  Steele 

Pro.  Woolley 

Morris                       S.  J.  Lamb 

Di.  Sublet  and  B. 

Same 

Same                          S.  J.  Arnold 

Dt.  Same 

Bickley 

Emerson                            Manning 

Ca.  Games 

Hodgson  and  B. 

The  Queen                S.  J.  Harrison 

Indt.  F.  Harrison 

C.  R.  Berkeley 

Morton                               Ion 

Pro.  C.  Jay 
Pro.  Jas.  Bird 

Buchanan 

Flight                                 Petheridge 

Wontner 

Allen                          S.  J.  Capel  and  others 

'  Pro.  Vallance  and  K. 

In  person 

Richards                             Moore 

Dt.  Cooper 

John  Wells 

Tnrquand  and  others,  as-  Stringer  and  otherS|  exe- 

signees                               cutrix 

Issue.  PhiUips 
Ca.  Drew  and  S* 

Wm.  Jones 

Peers,  (a  pauper)               Simco 

Parkes 

Ward  and  another               Casse 

Pro.  Orchard 

De  Medina 

Leyy                                   Jacobs 

Ca.  In  person 

Monkhouse 

Marshall                    S.  J.  Chapman 
•  Stevens,  suryg.  ficc.            Boulter 

Pro.  Helder 

G.Wray 

Tres.  W.  H.  Davis 

Ford 

Ford                                   Lady  Thynne 

Pro.  In  person 

H.  H.  Poole 

Doe  dem.  Buddler             Lines 

Ejt.  Clarke 

Galsworthy  and  N. 

BaUs                                   Green  and  others 

Pro.  Manning 

Wakeling 

Harrison,  named,  &c.         Amis 

Tres.  J.  Duncombe 

Same 

Lock,jun.                           Ashton 

Tres.  S.  W.  Johnson 

H.J.  Jones 

Clarke                        S.  J.  Cltallis  and  others 

Tres.  Kilgoar  and  P. 

Wameford 

The  Dake  of  Branswiek 

andLunebofg         S.J.  Ghislin 

Ca.  H.  CiMker 

In  person 

Cobbett,  (a  pauper)           Hudson 
Doe  dem.  Branfil                Lathanqne 

Tres.  MeggiaonudOB. 

Parke,  F.  and  Co. 

Ejt.  Ashley 

W.Smith 

Dt  Wells 

Same 

Banks                                Tanner 

Dt.  Orlebar 

Niii  Frm  Caute  IAstt^IiR^dU$^ 


H.  W.  CioM 

Brign  aod  Son 

Allen  udN. 

Joha  Bell 

Sune 

R.K.Lue 

Seme 

Sune 

Come,  W.  and  W. 

Sune 

Davis 

J.  E.  HobnM 

Toogood 

Aichbntt 

Hodgson  and  B. 

Same 

Trail 

Corfield 

Buckle,(p]U  in  person) 

James  Wright 

Same 

lliompson 

Wm.  Palmer 

J.  C.  Fisher 

Warneford 

J.  Hadson  (in  person) 

YalJop 

Warneford 

Tate 

W.WiUiama 
Thos,  I>ignaiii 

Marsden 

Mawe 

C.Robson 

J.Stratt 

Triston 

Warneford 


Tyler 

Howtrd 

Ogden 

Reid 

Hongfliton 

Lane 

Webb,  admix.,  &c; 

Same 

Pigott  and  others        3.  J. 

Same  S.J. 

Abitbol  S.  J. 

Bedford 

Brown  8.  J. 

Haworth  and  another 

Mjniater    * 

Hnlae  and  another 

Parry 

Forster 

The  Queen 

Harrison 

Wren  and  others 

Tidbury,  (a  pauper)  ■ 

Besant 

The  Queen 

The  Duke  of  Brunswick 

and  Lunebur^        S.  J. 
The  Queen 

Kymer  S.  J. 

The  Duke  of  Brunswick 

and  Luneburg        S.J. 
Brown  S.  J. 

Robertson 
Dignam 

Doe  d.  Bowers 

Gibbs  S.  J. 

Lawes 

Parratt  S.J. 

The  Queen  S.J. 

The  D.of  Brunawick  S.J. 


Tabor 

Qarkaon 

Bracher 

Kitto 

Hennett 

Richardson 

M.  Rimell 

R.  Rimell 

King 

Clement  and  others 

Beckett 

Romans 

Ward 

Parsons 

Chappell  and  another 

Bsdaile  and  others^ 

Berry  and  others 

Fooks 

Wm.  Jones 

Flitch 

Clarke 

Bryant 

Greaves 

Sarab  Gale  and  two  others 

Pearson 

Beams 

De  Wintnrand  others 


Baker 
Andrew 
Rogers 
Lord  Thos. 

ton 
Bsker 
Scard 
Whatford 
Corsack 
Hardey 
Ji 


Pelbam  Clin« 


F.  Issue,  Dolman  and  Oo» 

Pro.  Pontifez  and  M. 

Dt.  Mardon  and  P. 

Dt.  Simpaon  and  Co. 

Dt.  W.  O.  and  W.  Hunt 

F.  lasue,  Veal  and  Son 

Dt  Hicks 

Dt.  Same 

F.  Issue,  Towsey 

F.  Issue,  Espin 

Pro.  In  person 

Sturmey  and  S. 
Dt.  Elmalie  and  P. 
Dt.  Gnr 
Oa.  Parker 

Gov.  Venning  and  Co. 
Tres.  G.  Clark 

Holoombe 
Indt.  In  person 
Pro.  SudlowandCo. 
Pro.  Phipps 
Cs.  Jennings 
Pro.  In  person 
Indt.  Chisholm 

Ca.  Crocker 
Indt  In  person 
Cs.  J.  Williams 

Ca.  W.  Berry 

Pro.  Marten  and  Co. 

Dt.  Robeon 

Covt  Gridley 

Ejt  Ware 

Pro.  Miller  and  Go. 

Pro.  Galsworthy  and  W. 

Pro.  Birch  and  B. 

Peri.  Walter  and  P. 

Ca.  H.  D.  Vallance. 


MiddUnx, 


hyton  and  8. 
lelton 

•rker  and  Co. 
sart 

dwarda  and  Co. 
M.Cooper 
avis 

•  ivemp 
onckey 
ckering 
aTies  and  Son 
irlon  aod  H. 
«per 
.  Smith 
wsey 
Roberta 
T.  Rob«iTts 
arneford 

Smith 
H.  Lewis 
veraon  and  Co, 


Hargrave  S.  J. 

J.  G.  Feam  S.  J. 

Taylor  8.  J. 

Alton,  assignee,  &c.  S.  J. 

Tumer 

Austin  S.  J. 

Manwell  (a  pauper) 

Waterhouse  S.  J. 

Mountford,  admix. 

Wood,jun. 

Bathurat  S.  J. 

Pratt  S.  J. 

Ormston 

Colmer  S.  J. 

Slowman 

Nathan  S.J. 

Rowlings,  (a  pauper) 

llie  D.of  Brunswick  S.J. 

Germain 

Artiaa 

Adam  and  another      S.  J. 


Hargrave 

Countess  Wsldegrare 

Eagle.  Es<i. 

Russell, 

Whaliey 

Morrison 

Charrington  and  othera 

Cross 

Woodjjun. 

Mountt'ord,  admix.,  &c. 

Herman 

Lord  Exmouth 

Marten 

Chappell,  elk.,  &c. 

Wiggina  and  another 

Piggott 

Litchfeild 

Slowman  and  others 


Prom.  W.  and  R.  B.  Bakax 
Prom.  Pearson 
Prom.  Bisgood 
Prom.  Maples  and  Co. 
Prom.  Baxters 
Prom.  CoUingridge  U  Co.. . 
Dt.  Fry 

Dt  Baylis  and  Drew 
Dt  Pickering 
Prom.  Knuckey 
Dt  Richardson  and  Co. . 
Prom.  Wright  and  Co. 
Prom.  Venning  and  Co. 
Ca.  Capron  and  R. 
Prom.  Orchard 
Prom.  Richards  and  W.    ' 
Cs.  W.  H*  Garry 
•  Ties.  Edmond  —  Towns-  j 


bend— Smith— &  Cobb 
Bishop  snd  another,  assig.  Prom.  Obas.  Berkeley 
Smith,  ctk.  R.  A.  Routb 

Freemantle,  Bt.,  &  others 


mn  Bwt  Cmue  Sirty,— MCTifCTar. 


C0tttf  at  itx^ttfutt* 


MUOege*. 


ii»ii*iiaw  nam  vtcmvui as  ivrm. 


Wright  wdK. 

Erereit  and  Co. 

Mead 

£.  Lewis 

Wrigbt  and  K*. 

T.  M.ThompaM. 

Rhode*  sad  L. 

Mayhew  and  Co* 

Westmaeott  snd  G<i. 

Lander 

Same 

Same 

Bell  and  Co. 

Willoughby  aatdJ*^ 

J.  C.  GoTott 

R.  Connyn 

Horslej 

Sterenir  aad  G» 

Green 

Smythe 

Iilorris  and  Ca. 

Parker  aadCo* 

CbaoiitUraadW. 

T.  B.  Hudsoa. 

Same 

Same 

S.  Smith 

£.  G.  Randall 

Westmaeott  and  Co. 

Pittendreigh  &  Co. 

Pinsent 

A.  B.  Carpenter 

In  person 

Bussell 


Same 

Irimeyi 

Williams 

T.  Watts 

Abrahams 

Wellbosaa 

Gladstane 

Blake 

T.  G.  EvwiU 

S.  Kiog 

Rickarda  and  W. 

Mayhew  and  Oo. 

Smedley  and  R. 

PriclkBfd 

Jones 

Ssme 

Mill 


The  Mayor  of  Rochester 

and  others  &  Jw 
White 

Coulson,  panpai.  8.  J» 

Oadderer  8..J. 

Watta  S*J* 

Sarart  9.  J. 
Tomer  and  others 

Mayhew        ^  S^J. 

Long  3.  J. 

Brown  &J. 

aaaM  9.J.. 

Same  S.  J. 

Bardis(P.O.)  SkJ. 

Upton  S.J^ 
Fseebodyaodanatkar  S.J. 
Boosey 

Gilham  and  others 

Aithful  8«.J« 

McGregor  S.  J. 

Morgan^  iaa.  S.  J« 

Skaith,  admix.  S.J. 

Wright 

Hoile 

Redgrave 

Bedgrare  and  anothez 

A.  W.  Redgrave 

Lee  S.  J. 

Doe  d.  Robertson 

Long  S.  J. 

Paynter  and  another 

Morley  and  otbers   . 

Lambert 

Bedford 

Smith 

]>aakin  snd  snother 

fiellRmyt  ezftcatrrz,   sod 

others 
Simpson 
Gtore 
Windle 

GoodmaB  SuJ. 

Backs 
Gaylard 
Dbe  d.  Harper 
Goslett 
Dennett 

Sladden  and  another 
Messenger 

Snow  andaavthar     SaJ» 
Plorance 
Taylor 
Patient 
Magger 


Ibee 

Wright 

Branson 

Haime 

ClarksoB 

Sagle 

Brown 

Spooner 

Rennie,  ki 

Fitzgerald 

Spiers 

SSM 

Todd  and 

Burton 

Wilkioshaw 

PaidajF 

iirnald 

Prootor 

Bieily 

Beet 

London  and  North-Weat 

Rsilway  C<mvftmf 
Hafs 
Darbr 
Smith 
Same 
Same 
Peon,  elk. 
Renord 
M'CIeane 
Darcy 
Wastw 
Herrick 
Ptoeonr 
Tempeat 
Punmll 

Fitzgerald 

Ridgway 

Price 

Bigga. 

Ld.  Cecil 

Erheredge  and  anoliier 

Morris  andaaatibez 

Hook 

Arbeir 

snis 

Jennings 

Toy 

Riches 

Ifudsoa 

Leveqoo 

Ghappall 

Sax  ton  and  another 


Issue,  Wilson 
Fro.  Mawa 
Bt.  HiU  and  S. 
Jftro.  Deene  and  Co. 
PVo.  PontifexaadH* 
Atk.Biagood 
PVo.  W,  &  £.  DjBo 
Ca.  Wilkinaon 
Fh).  Freshfields 
Pl:o.  ShesrmsBMiS. 
Pro.  Same 
Pro.  Same 
Pro.  Hoppe  and  B. 
Dt.  Aakmstaadaai 
Ph>.  H.  Walker 
Ca.  Geo.  VmcflM 
Pro.  Johnstone 
Pro.  BurgoynesandCa 
Ph).  AmoryaadGB. 
Tres.  GemsadOSi 

Ga.  Parker  and  Ca. 

Pro.  Jones  and  Co. 

Dt.  J.  Skinner 

Ca.  Few  and  Oo. 

Ga.  Same 

Ca.  Same 

Pro.  Benbow 

Ejt.  Greaves 

Pro.  Benbow 

Pro.  Gregory,  F.  aniC^ 

Pro.  Clark 

Ca.  In  persQp 

Dt.  Lewis  and  Co. 

Pro.  VanSandanandCfl. 

IVo.  Buchanan 

Pro.  Townsbead  aad& 

Pro.  Sargent 

P»o.  Powsay 

m.  Temple 

Pro.  Rickards  snd  W. 

Dt.  Barber 

Tres.  J.  Lewis 

B}t.  Orchard    ^ 

Dt  Pittendreigh  mi  Oa 

Dl  Wakeling 

Covt.  Campbell  and  W. 

Pre.  Gresham 

Issue,  Low 

Pro.  Sweeting 

Pro.  Lewis 

Dt  Hope 

Ca.  Monkhousa. 


DIGEST.    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  15,  1848. 


-^  Quod  magis  ad  nos 


Pertinel,  et  nescire  malum  ett*  a^tamus." 

Hoa^T. 


THE   BENCHERS  OF  THE    INNER 
TEMPLE  AND  MR.  HAYWARD. 


tlie  Inner  Temple  to  determine  upon  the 
reception  of  a  new  bencher  hj  ballot,  and 
to  refuse  to  admit  any  individual  against 
whom  a  siogle  black  ball  appears.  Mf . 
Hayward  was  black-balled  upon  this  ocoa- 
sion,  and  has  never  dnce  been  admitted  (u* 
received  as  a  bencher,  nor  has  he  been 
officially  or  authoritatively  informed  upon 


Ths  circuQistanees  connected  with  the 
lefoaal  of  the  Benchers  of  the  Inner  Temple 
to  invite  Mr.  Hayward  t«  the  fieneh  taUe, 

open  his  promotioa  to  the  rank  of  Queen's ^   ^. ^ ^_.^.^  .-,^.^^«.  ^^^^ 

(S)imsel,  has  again  attracted  public  attention,  I  what  grounds  he  was  rejected.     In   June» 
ia  eonse^nenoe  of  the  pubfioation  of  apam-!  1845^  Mr.  Hayward  addressed  the  follow- 


wntten  by  Mr.  Hayward,  and  contain-  ing  letter  to  the  Treasurer  of  the  Inner 
ing,  amongst  other  matters,  the  short-hand  Temple  >— 

isets  of  the  case  are  by  this  means  authen- 1  ^^«»  ^'  ^®**' 

tieallybrou^t  before  the  public  for  the  first  '*  Sir,— It  is  generally  understood  that  I 
time,  and,  ahliottgh  probably  not  unknown  bave  been  excluded  from  the  Bench  of  the 
to  many  <rf  our  readers,  may  be  here  con- '  }^^^^  Temrfe  on  account  of  a  misundmtend- 
Tenientlv  recapitulated.  ?°f  ^*5  JJ^;  ^^^^^  »"  ^^^^ ;   and  I  am 

\f-  tt^  —A-i  !.«•  i.-^«  -  w.«»«u«.  «r  4i»«  informed  that  a  statement  has  been  made  to 
c^  '^^y.r'?  ^"^  ^"^  ''^  member  of  the  ^^^^^^  ^  ^^  Bench,  with  a  view  of  iniu. 
Society  of  the  Inner  Temple  smce  the  year  ^n^ing  their  conduct  in  that  capacity,  to  the 
1824,  was  called  to  the  bar  by  that  soaet^  effect  that  I  said  of  Mr.  Roebuck,  in  1838, 
in  1832,  and  in  February,  1845,  was  nonn- ;  that  he  had  been  prosecuted  for  (or  convicted 
osted  by  patent  under  the  Great  Seal,  one  of)  circulating  obscene  publications  (or  an 
of  her  Majesty's  counsel  learned  in  the  kw. '  obscene  publication) :  that  I  said  this  for  the 
It  has  been  the  almoei  inyariable  practice  of  j  efVfw  P«rpo8«  of  injuring  him  at  the  Bath 

the  Inns  of  Court  to  receive  and  admit  as '  «^^^^? ''  *»^  *^*^'  Y^*'^^|  f  "«^  ^°  P«  ^ 
n^  u  ^V  V  ,  J^^"'"^  •"**  "  m.1.  iw  explanation,  I  submitted  to  expressions  to 
^Dchers  those  barnsters  who  are  appointed  i^^^^l**  I  i,^  ^  ^  ^ave  sub^ted  as  a 
Hoeen  s  Counsel ;  and  it  seems  the  usual ;  gentleman. 

oonrse  of  proceeding  in  such  cases  is,  for  I  "  This  statement  is  untrue  in  every  parti- 
the  Queen's  Counsel  to  send  his  patent  to  I  cular.  I  herewith  transmit  a  statement  (which 
the  Treasurer's  office,  and  in  return  he  re-  j  you  will  have  the  goodness  to  lay  before  the 
ceives  an  invitation  to  the  Bench  table,  bench)  cxplanatorv  of  the  misunderstanding 
Mr.  Hayward's  patent  was  left  at  thel^'^  question,  and  I  am  ready  to  adduce  any 
Treasurer's  office  of  the  Inner  Temple,  P{;^^«^'  ^'^  ^^  «^"*«^  '"^  "^^'"^  «'  ^^ 

''It   might  be    thought  presumptuous  in 


shortly  before  Easter  Term,  1845,  and  on 
the  23rd  of  April,  in  that  year,  he  was  duly 
proposed  for  tne  Bench  by  Sir  George  Rose, 
and  seconded  by  Sir  F.  Thessiger.  It  has 
been  the  peculiar  practice  of  the  Bench  at 
Vol.  XXXV.  No.  1,036. 


me  to  suggest  any  course  for  the  adoption  of 
the  Bench ;  but  they  must  be  aware  that  the 
exclusion  of  a  Queen's  Counsel  from  the  cus- 
tomary incident  of  his  rank  ofierates  as  a  se- 


M 


2.50 


7%«  Bencfter$  pf  the  Inner  Temple  t^ud  Mr,  Hay^ari^ 


Terc^d  Usting  ixfjory;  and  I  feel  confident 
tnkt  prolcBstng  as  tbey  do  to  exclude  only  on 
irtifficient  groundBy  the^  will  deem  it  a  duty  to 
fhVefitlgate  and  reconsider  a  matter,  which  not 
merely  affects  ,(ny, character  and  professional 
position  and  \he  character  of  a  member  of  the 
Bench,  but  involves  the  best  interests  of  the 
Societ}'  and  the  Bar. 

"  I  have  tbe  honour  to  remain,  Sir^ 

"  "Wi^h  high  resjiect, 
••'Your  faithful  and  obedi*.nt  servant, 
"  A.  Hay  WARD. 
"  To  the  Treasurer  of  the  Honourable 
Society  of  the  Inner  Temple." 


in  the  exercise  of  their 
power,  think  it  right  to  declare  their  i 
opinion,  tbat  the  benclieraof  the  Int  ^ 
have  the  right  to  determine  ^— firrt,'^ 
they  will  add  to  their  number  bv  any  tiew  itec* 
tion  i  and  secondly,  wlfidi  of  Um  nemhtes  tf 
the  Bar  belonginff^to  their  aociet^.  tht^  wifi 
elect  to  call  to  Uie  Bench. 

"  The  judges,  therefore,  are  all  of  opimon, 
that  the  petitioner  had  no  inchoate  ri^bt  to  be 
called  to  the  Bench;  but  they  all  think  thit 
the  mode  of  election,  by  which  a  siogk 
black-ball  may  exclude.  Is  unreasonable ;  snd 
they  strongly  recommend  the  benders  of  tkt 


ThiBlettcr  wasanswered  by  the  Treasurer,  J^^if  .T'^AlS^^^ 
itbff  that  he  had  laid  it  before  the  Bench! !  J^nciX 


fltatmg 

Mt.  Hayward,  afler  waiting  until  January, 
1846,  addressed  a  second  letter  to  the 
Treasurer,  urgently  appealing  to  the  justice 
of  the  Benchers,  and  requesting  information 
as  to  the  grounds  of  his  uou-admission,  and 
tbyat«  if  there  were  any  charges  against  hhn, 
he  might  be  hBard  in  answer.  The  Treasurer 
replied,  that  he  was  directed  by  the 
b^hen  t6  Conine  his  answer  to  an  ac- 
knowledgment of  Mr.  Hayward's  letter. 
ITnder  these  circumstances,  Mr.  Hayward 
appealed  by  petition  to  the  judges  of  the 
courts  of  law,  as  visitors  of  the  Inn,  and 
the  1st  June,  1846,  was  appointed  by  the 
judges  for  hearing  the  petition.  The  argu- 
ment was  resumed  and  continued  on  the 
3Gth  November,  and  adjourned  to,  and 
finally  concluded  on,  the  2nd  December, 
1846,  On  the  part  of  the  petitioner  it  was 
contended,:—  1st,  that  the  judges,  as  visitors 
of  tbe  Inns  of  Court,  had  a  power,  includ- 
j»g  that  of  supervision  of  the  election  of 
;bentthers ;  2ndly,  that  Mr.  Hayward,  hav. 
ing  received  her  Majesty's  patent  as  Queen's 


(Signed) 
"  Dbhman. 
F.  Pollock. 
J.  Pabkk. 
£.  H.  Aldebson. 
J.  Patteson. 

T.  CoLTMAK. 


It  M.  ROLVK. 
W*  \VlGRt«iJN< 

C.  CavsswAJbu 
W.  Eblb. 
T.  J.  Platt." 


Some  cireumstances  of  a  singular  cha- 
racter occurred  during  the  progress  of  the 
argument  before  the  judges  at  Se^nts' 
Inn.  In  the  first  instance,  Mr.  Hsji^ 
was  represented  by  Sir  Thomaa..  WAidf  tod 
the  bcndiem  of  the  Inner  Temple  by  Sir 
Charles  Wetherell.  Sir  'Hiomts  ^Tik 
having  mentioned,  in  his  opening  sffltement, 
that  Mr.  Havward  had  been  proposed  at 
the  Bench  table  by.  Sir  George  Kose,  and 
seconded  by  Sir  F.  Thesiger,  ?ir  Cb«la 
Wetherell  interposed,  and  declared  ihst  it 
was  impossible  this  ooold  be  knova»^ 
that  the  benchers  were  V  bound  by  the  ii' 
stitution  to  presene  the  aeereta  of  the 
house,"  and  not  "traitorously '^  to  drsdo* 
them.    It  does  not  appear  that  the  view 


Counsel,  bad  an  tiic^oa^^  or  ouiw  titcAoa^e i .  I    '    ^j    ^  ^*  ^    r/  j   t,.  «r 

right  to  be  received  into  that  bodv;    and ^f *1  »°^  f°  T  «y  fK^^n^^f^  i^ 
^*-        .  ,  .  J   - .      Charles  Wetherell,  as  to  the  obligation  ola 


3rdly,  that  the  circumstances  of  Mr 
Hayward's  cafe  called  for  the  judges'  inter 
position,  at  least  to  the  extent  of  requiring 
the  benchers  to  state,  if  not  the  grounds 
upon  which  they  acted,  at  least  that  they 
bad  formed  a  judicial  determination,  and 
had  not  acted  on  mere  caprice.  On  the 
part  of  the  benchers  it  was  insisted, — 1st, 
that  die  judges  had  not  a  visitorial  autho- 
rity in  respect  of  the  refusal  to  admit  a 
gentleman  to  the  Bench  of  a  society ;  and 
2ndly,  even  if  they  possessed  that  visitorial 
power  over  the  subject-matter,  that  they 
could  not  exercise  it  in  the  manner  required 
by  the  petitioner.  The  judges  took  time  to 
deliberate,  and  on  the  19th  December,  184G, 
communicated  their  judgment  in  writing  in 
the  following  terms  : — 

''  On  the  petition  of  A.  Hayward,  Esq.,  Q,  C. 
"  The  judges  who  heard  this  petition  argued 


Bencher  not  to  disclose  anytlung  that  oe- 
curred  at  the  Bench  table,  was  pardcipstei 
in  by  all  the  members  of  tbe  Bench,  for  ^ 
find  Sir  Frederick  Thesiger  writing  to  Mr. 
Hayward  in  these  terms,  on  the  18th  Jnpe, 
1846,  during  the'  same  month  in  which 
Sir  Charles  Wetherell,  representing  the 
benchers,  had  described  it  as  a  species  of 
treason  to  disclose  what  passed  on  the  ^ 
of  the  Bench : — 

"Dear  Hayward, — I  remember,  on  yvas 
putting  the  question  to  roe  some  time  a^i  ^ 
told  you  that  the  information  you  had  receivwi 
as  to  my  seconding  tbe  proposal  for  your 
election  to  the  Bench  was  perfectly  correct,  and 
I  see  no  reason  why  you  should  not  be  ai 
liberty  to  use  the  fact  in  any  way  in  which  it 
may  be  serviceable  to  you. 

"  Yours  verj'  sincerely, 
"  Frederick  Thbsigbb." 


'tni'Bendheri  qf'ihe  Inner  tei^tle  and  Mr,  tlayioard. 


% 


jydnng  the  Iniijrval  Wween  the  first 
hewAx^  and  the  ftdjourameat  of  the  arga- 
m^ots.Sir  Tiiocoas  Wilde  was  appointed 
ChieC  Justiea  of  the  Comnicin  Pleas»  and 
Mr.  EaymtLTd  was  subseqaentiy  represented 
by  Mk  Serjeant  Talfonrd.  The  lamented 
death  of  Sir  Charles  Wetherell  took  place 
daring  the  same  interval^  and  Sir  Frederick 
Tbesiger  then  appeared  as  the  advocate  of 
the  benchers^  and  in  that  capacity  adopted 
a  tone  which  appears  to  have  left  a  very 
pftiofol  impression  on  the  mind  of  Mr. 
ikywavd,  and  is  oointedly  alluded  to  by 
him  in  the  pamphlet  now  before  us.  In 
order  that  we  may  run  no  risk  of  misrepre- 
senting what  fell  on  this  occasion  from  a 
person  so  deservedly  distingaished  in  the  I 
profettion,  we  transcribe  the  portion  of  Sir ! 
Frederick^hes^r's  address  which  is  sup- 
posed to  reflect  personally  on  Mr.Hayward, 
from  the  printed  report  of  the  short-hand 
writer's  notes,  (pp.  103,  4,  &  5). 

"My  Lords, — I  have  undertaken  this  duty 
at  the  desire  of  the  society.  I  expressed  myself 
on  alorcner  occasion  that  I  unmllingty  per- 
fOhHed  it.  My  Lords,  that  expression  only 
Aliaded  to  ^my  own  sense  of  my  own  inability 
to-do  jugtioe  to  the  case,  and  my  conviction 
thuciheffi  were  others  of  the  society  who  might 
haye  been  better  employed  in  this  service.  I 
wiU  endeavour  to  dischlarge  the  duty  which  I 
have  undertaken  with  as  much  plainness  and 
simplicity  ^  possible.  My  Lords,  when  your 
Lordships  first  communicated  to  us  a  copy  of 
ttie  petition  which  had  been  presented  by  Mr. 
iiliywttrd,  we  deliberated  among  ourselves  as 
to  die  proper  *coiiirse  weonght  to  pursue.  We 
wore  satisfied  that  we  hra  been  pursniog  a 
practice  which  had  existed  for  a  considerable 
somber  of  years,  and  we  knew  that  that  prac 
tice  had  been  sanctioned  by  persons  ot  the 
hufhest  emioence,  who,  during  the  long  course 
or  at  least  a  century,  had  adorned  the  Bench; 
we  knew  that  many  of  your  Lordships  before 
whom  we  ahould  appear  were  cognizant  of  that 
practice  and  had  taken  part  in  it ;  we  were 
satisfied  that  we  had  perforoied  our  duty,  and 
that  we  should  not  liave  done  so,  if,  upon  this 
particular  occasion,  we  had  introduced  a  new 
practice ;  and  therefore,  we  felt  confident  that, 
whatever  opinions  might  have  been  entertained 
and  expteb'sed  by  others,  however  much  we 
alight  have  been  censured  through  those 
channels  of  public  information  which  are  ac- 
cessible to  all  and  to  some  peculiarly,  we  felt 
satisfied  that  your  Lordships  at  least  would  do 
us  justice  upon  this  occasion,  and  would  not 
attribute  to  us  that,  in  pursuing  the  course  we 
had  pursued,  we  had  any  improper  motive,  or 
any  desire  to  gratify  any  personal  feeling  agaipst 
the  individual  in  whose  non-admission  to  the 
Bench  the  pursuance  of  this  practice  has  re- 
sulted. 

"  My  Lords,  we  felt  that  we  had  no  desire 
whatever  to   decline  the  jurisdiction  of  your 


Lordships  if  it  ^rbperiy  belonged  16 'yiVBftt 
at  the  same  time  that  we  should  be  sacHilclng 
the  interests  which  were  entrusted  to  lis/ that 
we  should  be  forfeiting  our  duty  to  those  who 
are  to  succeed  us,  if  we  gave  way  to  an  appli- 
cation which  is  made,  not  that  your  Lordships 
should  vourselves  take  upon  you  the  authority 
which  noes  not  belong  to  you,  but  that  it 
should  be  assumed  for  the  purpose  of  this  in- 
quiry with  respect  to  the  exclusion  of  Mr. 
Hayward. 

"  My  Lords,  I  am  sure  that  appearing  here 
as  the  organ  of  the  society  upon  this  occasion, 
it  will  not  be  supposed  that  I  am  actuated  by  any 
personal  feeling  at  all  towards  the  petitioner. 
You  have  been  made  aware  in  the  course  of  the 
address  of  Serjeant  Talfourd  to  you  the  otber 
night,  that  I  was  one  of  the  benchers  who  se- 
conded the  nomination  of  Mr.  Hayward.  My 
Lords,  an  application  was  made  to  me  person- 
ally by  Mr.  Hayward,  understanding  that  this 
had  been  the  case,  to  know  whether  I  luid  any 
objection  that  he  should  state  it  upon  any  oc- 
casion when  it  miffht  be  necessary. 

''  Mr.  HajfMfora, — On  this  occanon. 

"  Sir  Frederick  T^cj^erv— My  Lords,  I  think 
Mr.  Haywarql  had  better  not  interrupt  me ;  bia 
case  is  confided  to  very  able  assistance.  My 
Lords,  1  am  not  complaining  of  Mr.  ilaywar£ 
if  he  would  favour  me  by  attending  to  what  I 
was  ahout  to  say :  I  thought  k  right  to  tell 
him,  that  upon  any  oeeasloa  upon  which  thait 
circumstance  could  be  of  any  importance  to 
him,  he  was  quite  at  liberty  to  make  use  of  it. 
My  Lords,  I  communicated  with  the  mecnbers 
of  the  Bench  what  I  had  done.  I  thought  it 
my  duty  not  to  keep  from  them  the  fact  of  the 
application  that  had  been  made  to  me  and  the 
answer  which  I  had  given,  and,  my  Lords,  I  may 
say  now  that  I  did  regret  at  that  period  that 
the  result  of  the  practice  which  We  had  cpn* 
formed  to  in  the  case  of  Mr.  Hayward  did  not 
result  in  the  invitation  of  him  to  the  Beneh^" 

Mr.  Serjeant  TftUburd,  in  his  reply,  re- 
marked upofi  the  observations  above  quoted 
in  the  following  terms,  (pp.  H2  &  143, 
printed  report) : — 

*'  I  cannot  help  expressing  my  deep  regret 
for  some  expressions  which  fell  frOm  my 
learned  friend.  Sir  Frederick  Tbesiger,  in  the 
outset  of  his  address  to  your  Lordships.  My 
learned  friend  honourably  and  openly  avowed 
that  which  he  had,  in  a  manner  which  is  con- 
sistent with  his  high  character,  given  Mr. 
Hayward  permission  to  introduce:  that  he 
himself  had  been  his  seconder  on  that  occa- 
sion, when  he  was  proposed  to  be  elected  or 
invited  by  the  Bench  according  to  their  prac- 
tice ;  and  he  added,  that  at  that  period,  laying 
a  marked  emphasis  upon  those  words  which  1 
cannot  help  feeUng  to  involve  in  it  a  great  deal  of 
bitter  injustice^^he  had  regretted  that  the  course 
adopted  by  the  benchers  had  terminated  in  a 
refusal  to  invite  Mr.  Hayward  to  that  honour 
which  had  been  conferred  upon  other  of  her 
Majesty's  counsel.  I  cannot  help  thinking 
that  it  IS  a  bitter  a^Jgravation  of  the  indignity 
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which  even  my  teamed  friend,  Sir  Fredefidt 
^Tbenger,  must  think  was  indicted  by  hia 
Bench  upon  Mr.  Hayward  at  that  time ;  that, 
becanae  Mr.  Ha3rward  has  thoug^ht  it  ri^ht  to 
endeavoar  to  obtain  &e  just  t^ipreciation  of 
the  world  at  kirge  by  this  appeal  to  your  Lord- 
ships; because  he  has  felt  that  in  him  the 
power  of  the  Crown,  and  the  honour  conferred 
upon  him  by  the  Crown,  hsve  been  eet  at 
nought  by  the  benchers;  because  he  has 
thought  It  due  to  his  own  character^  to 
the  fijade  in  the  profcission  to  which  he  be- 
longs, and  to  the  position  which  he  holds  in 
society,  to  bring  this  case  before  your  Lord- 
ships (for  I  believe  he  has  done  toat  and  no- 
thing more] ;  that  for  such  offence  my  honour- 
able friend.  Sir  Frederick  Hiesiger,  should 
think  that  the  position  in  which  Mr.  Hayward 
ought  to  stand  in  h^s  este^'sn  has  been  changed 
by  the  course  which  Mr.  Hayward  has  thought 
it  his  duty  and  felt  it  to  be  his  right  to  adopt. 
1  think  it  is  a  very  hard  thing,  first,  to  com- 
mit that  which  has  been  done,  which,  whether 
It  has  been  done  by  lawful  power  or  not,  whe- 
ther it  is  subject  to  appeal  or  not,  has  made 
beyond  all  doubt  a  marked  exception  to  a 
general  rule;  and  then  that  this  should  be 
thought  to  deprive  the  sufferer  of  all  right  of 
complaint,  or  to  make  that  complaint  a  crime. 
it  18  a  most  hard  thing  indeed  tnat  the  victim 
of  that  example  should  actually  be  thought  to 
have  changea  his  position,  even  in  the  minds 
of  those  who  were  disposed  to  support  him, 
and,  above  all,  in  the  mind  of  a  person  of  such 
high  honour  as  my  learned  friend  Sir  Fre- 
derick Thesiger,  by  the  efforts  which  he  has 
mafde  to  avert  the  consequences  of  the  injus- 
tice which  has  been  inflicted  upon  him. 

"  There  was  one  other  expression  that  fell 
from  my  learned  friend.  Sir  Frederick  Thesi- 
ger, which  also  requires  some  notice  at  my 
hands.  He  spoke  of  some  discussions  whicn 
had  taken  place  in  public  quarters  in  respect 
to  the  course  the  benchers  had  adopted,  and 


arrieten  by  bim  aft«r  the  judges  hid  «eme 
to  their  detennmation«  as  drea^  atetei 
It  is  as  folloiws : — 

**  Bryanstone  Sqnarr,  Sonday, 
(Dec.  19, 1846.) 
"Dbar  Hayward, 

'*  1  owe  it  to  myself,  as  well  as  to  you,  (o 
explain  the  course  which  I  have  taken  m  fm 
unfortunate  affair,  and  the  feelings  by  vhichl 
have  been  actoated.  When  you  obtained  yoor 
silk  gown,  and  the  period  arrived  for  eoosi- 
dering  your  call  to  the  Bench,  having  known 
you  for  many  years,  and  believing  you  to  be 
m  every  respect  entitled  to  admission  amoagit 
us,  I  willingly  undertook  (I  believe,  unaoli- 
citcd)  the  duty  of  seconding  your  nominatioD. 
I  was  very  much  mortified  at  the  result  of  the 
ballot,  hoping  to  the  last  that  it  might  haTi 
been  fovourable ;  and  I  assure  vou  sincerdy 
that  I  entirely  enter  into  your  leeliAgs  at  die 
blighting  disappointsient  of  your  hopes,  and 
can  jBial^s  every  alloiyance  for  tha  natural  kn> 
tation  produced  upon  your  mind. 

"  I  must,  at  the  same  time,  candidly  admit, 
that  I  thought  the  course  you  subseqnendr 
pursued  a  very  injudicious  one.  I  will  not 
pretend  to  deny  that  I  attributed  to  yoor  ia- 
fluence,  if  not  to  your  pen,  many  of  the  aitid« 
by  which  we  were  constantly  assailed  throofj^ 
the  columns  of  die  newspapers,  but  which  im* 
pression,  upon  your  positive  assurance,  is  now 
removed,  and  regretted  as  having  partly  occa- 
sioned an  alteration  of  my  sentiments.  At  the 
same  time  I  must  addC  that  circumstances 
were  continually  occurring  to  keep  alive  tbif 
altered  feeling.  At  one  time  we  were  toli 
from  various  quarters,  of  threats  which  }'oq 
had  uttered  of  exposing  us  in  the  House  of 
Commons  (which,  if  they  ever  escaped  yoo, 
might  be  excused  as  a  hasty  expression  of  irri- 
tation).   Tliere  was  the  pamphlet  upon  the 


was  _  ,  ^  _  . 
Benchers  of  the  Inns  of  Ckmrt  (which,  I  bc- 
with  particular  emphasis  he  spoke'^fVose '^^*^' i«  P«").'  ^,^<^^  certainly  was  not  ex- 
^juaiteVs  which  are  '  open  to  aU  aod  particuUrly  I P"^®*:^  '"  l^  w'^^^i'P*'?.*!:  ^""^  '^^'T  '^•S* 
open  to  some.'  ThoST  expressions  convey  an  !  interview  which  I  had  with  you  at  the  Athe- 
insinuation  not  to  bemistaken;  on  the  part  of  "*H°»  ^^^.^^  "^""^^^ .""l  Chnstie's  i»ropo««d 


I  part 
Mr.  Hayward  I  beg,  and  I  am  directed  by 
him,  most  distinctly  and  entirely  to  repel  it.  I 
believe  that  months  passed  away  before  any 
notice  in  the  public  press  or  the  public  journals 
was  taken  of  the  proceedings ;  and  upon  his 
part  I  beg  entirely  to  repudiate  all  share  in  anv 
public  discussion  that  may  have  ensued.  If 
there  have  been  in  any  quarter  any  attacks 
through  public  journals  on  the  proceedings  of 
the  benchers,  I  beg  on  his  part  and  he  instructs 
me  to  say,  that  they  have  not  proceeded  from 
him,  that  be  has  not  been  able  to  avert  or  to 
'  control  litem,  and  that  it  is  to  the  act  which  the 
benchers  avow  that  those  attacks  are  alone  to 
be  ascribed."    . 

Sir  F.  Thes^r  would  also  seem  to  have 
felt  that  his  observations  required  some  ex- 
planation, for  we  find  in  the  appendix  to 
the  pamplilet,  (No.  4,  p.  163,)   a    letter 


motion,  which  contributed  to  increase  my  lui- 
favourable  impression. 

"  With  all  this  upon  my  mind,  I  was  caQed 
upon  by  the  benchers  to  conduct  their  case  oa 
the  death  of  Sir  Charles  WetherelL  I  consi- 
dered the  two  questions,  aa  to  whether  you 
ought  to  be  admitted  to  the  Bench^  and  whe- 
ther the  judges  had  the  power  to  conmd  us  to 
admit  you,  as  essentially  distinct ;  and  that  it 
would  not  be  inconsistent  with  my  character  is 
your  seconder  to  struggle  strongly  against  the 
admission  of  a  power  to  impose  any  member 
upon  us.  Talfourd  had  thought  it  right  to 
make  a  handle  of  my  support  of  you  as  a  sort 
of  argumentym  ad  hondnem,  and  in  answering 
it  I  felt  that  I  could  not  better  disarm  its  force 
than  by  the  emphatic  distinction  which  I  made 
between  your  original  and  your  present  posi- 
tion. "W  hat  I  then  expressed,  I  sincerely  felt: 
because,  after  what  has  occurred,  I  cannot  think 
that  the  comfort  and  harmony  of  the  Bench 
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!  M  ffbnioUd'  yiff  your  iaIrockaetkMi 
amoBg^  «3.  I  do  ooost  wnccraljir  ragsct  ilut 
state  of  things.  If  I  kave  «ny  pertonal  jfeel- 
mg«  upon  the  sttfaject,  they  are  in  your  favoar. 
I  comider  yoorrharaeter  as  perfectly  unexcq>- 
tiooabte,  as  I  did  the  moment  I  feh  pleasure 
in  seconding  your  nomination;  but  I  couk) 
not  permit  the  course  I  have  pursued  to  be 
subject  to  misconstruction ;  and  I  have  there- 
fore endeavoured  to  explain  to  you  my  real 
sentiments,  which,  althqagfa  they  may  not  be 
^rfectly  satisfactory  to  you,  will,  I  trust,  re- 
lieve me  from  the  charge  of  inconsistency,  and 
will  sen-e  to  assure  you  that,  though  tempora- 
rily annoyed  at  some  passages  of  your  conduct. 


"  Yours  very  sincerely, 

"  Fred.  Thesiger."  I 


was  8D  oppa8iftiofitO'<#ttoiiiiieff;.iMui  ^l  iffvci 
doubtful  doctarine  at  the  best*  CoinfiwrfeAtMi 
harmony  may  be.  destmble,  thdogS'  ia  stu^.a 
body,  but  justice  and  fair  deaiUQg»  vnxk  the 
public  and  professional  confidence  inspired  by 
them,  are  stiU  more  so  :  aad  even  comfort  Mrd 
Wmony  are  best  preserved  by  never  suffering 
personai  fecUags  ov  ptivaxa  cooeideratioiis  of 
any  aoit  to  inteiiers  wkh  the  public  irufit»«ad 
real  purposes  of  the  ifutitotion," 

The  only  practical  result  arising  from  the 
discussion  of  this  case  and  the  (kcision  of 
the  judges  thereupon,  was  a  resolution  <^ 
the  Benchers  of  the  Icaer  Tem{»le,  in  Hilaiy 
I  have  the  same  kind  disposition 'towards  you  Term,  1847,  which  is  said  to  have  been 
which  I  had  from  the  first,  and  the  same  regret '  unammoosly  come  to,  **  Th«t  in  future  no 
that  you  should  be  placed  in  so  very  painful  a ,  one  shall  be  elected  to  the  Bench  of  the 
situation.  J      TT  1  :  Inner  Temple,  unless  he  obtain  the  rotes  of 

Beheve  me,  dear  Hayward,  ,  ^^^  ^^^^^.^^  ^^  ^^^  ^^.^^.^^  ^.ncher,,  and 

that  four  black  bafls  shall  be  sufficient  to 

exclude."     How  far  thi^  resolution  cau  be 

After  an  assurance  that  Sir  P.  Thesiger  I  fairly  considered  a  substantial  compliaaoe 

was  mistaken   as  to  each  of  his  supposed .  with  what  the  judges  so  strongly  recom- 

causes  of  dissatisfaction,  Mr.  Hayward  con- 1  mended,  we  shall  take  an  early  opportunity 

ckdes  his  pamphlet  as  follows :—  of  considering,  and  shall  now  only  add  thii 

uje     ,t  *    u    *  ^j       I  ^e  ^^»r,  in  whatever  liffht  it  may  be  viewed* 

*  If  petty  grievances  are  to  be  treasured  up  »*■.  tt«  .^^  j»  ^  ^  a  z^  •  -j  * 
in  this  mamfer,  the  very  least  the  unconscious  ^r.  Hayward  s  case  and  its  incidents  can. 
offender  is  entitled  to,  is  to  be  informed  when '  "^^  ^^  deemed  to  reflect  additional  lustre 
the  cup  is  full.  Why,  when  I  wrote  to  Sir  F.  i  <»  the  benchers,  or  to  entitle  the  consti* 
Thesiger  to  ask  whether  I  might  state  on  his  tation  and  govemmeat  of  the  Inns  of  Court 
authority  that  he  had  seconded  me,  was  I  not ,  to  increased  respect  iroia  the  ptt>fession  or 
informed  that  I  might  mention  the  fact,  but  I  the  public. 

must  no  longer  infer  from  it  (or  act  upon  the 

supposition)  that  he  was  my  friend  ?  "^  ' 

"  With  ail  this  upon  his  mind  (that  is,  with 
a  personal  feeling  against  me  which  formed  an 
additional  ground  for  his  declining  the  case,)  j 
he  i>roceeded  to  consider  the  call  made  upon 
liioa  by  the  benchers.  The  distinction  he 
draws  between  the  question  it  was,  and  the 
question  it  was  not,  consistent  >vith  his  cha- 
racter of  seconder  to  support  (thus  admitting 
that  this  character  does  impose  some  restric- 
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Decisions  relating  to  the  disclosures 
which  as  well  the  parties  in  a  suit,  as  their 
solicitors,  are  compellable  to  make,  are  of 
^^at  practical  importance  to  the  professiou ; 


tion)  may  be  logically  just";  but,  in  the  first !  J^^^wV have,  therefore,  to  call  th^attrat^^^ 
place,  he  did  not  abide  by  it ;  and,  m  the  se-  ^^  ^^^  ^^^^^^^  ^^  ^  recent  decision  of  Vice- 

;:lif  ;Vo^  L^sim  i^^^^^^^^^^^^^       5^--!^-  \-f  ^-z .  -^^-^  to  the 

F.  Thesiger's  professional  eminence  has,  from!  d^losures  which  a  client  is  compeDable  to 
being  my  supporter,  become  my  leading  oppo 


ueot.     The  b6ncher  who  was  first  appointed  to 
rej>lace  Sir  Charles  WethereH,  declined. 

"  Mr.  Serjeant  Talfourd's  argument  (ante, 
93)  is  incorrectly  described  as  an  argumentum 
(id  kotninem.  He  was  simply  contending  that 
the  rejection  t»  the  first  instance  was  not  the 
act  of  the  Bench,  and  it  is  no  answer  to  say 
that  an  ex  pbstfycto  disqualification  has  been 
created  by  my  questioning  the  absolute  nature 
of  their  authority.  Sir  F.  Thesiger  knew  very 
well  that  the  mam  object  of  my  appeal  was  to 
protect  pay  honour;  and  his  *  comfort  and 
harmony  *  doctrine  mi^ht  have  been  spared  till 
1  again  Decame  a  candidate.  It  does  not  come 
gracefdllv  Iram  ose  who  knew,  when  he  vo- 
lunteerea  to  becone  my  acconder,  that  there 


nudse.^ 

Upon  a  question  of  title  between  vendoff 
and  purdu»er,  it  was  held  that  the  Tctedor 
wfts  not  compellable,  at  (die  instance  of  the 
purchaser,  to  state  his  motive  for  making  a 
certain  appointment,  or  to  disclose  confi[- 
dential  communications  made  by  him  to  his 
solicitor  and  counsel  respecting  the  pro- 
p^y^  although  such  communications  ware 
made  meBely  on  beiudf  sf  the  consukiog 
person  singly,  and  were  not  mads  during  a 

"  fecarse  v.  Peto'te,  1  De  Gex  k  Smale,  p.  12. 
These  reports  are  in  conthraatiott  of  Bffr, 
Collyer's  Beporto  of  the  JDeciaiona  in  Vice- 
ChanceOor  Knight  Bruoe's  Oeunt. 
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suit,  duriog  a  dispvte,  or  after  the  threat  of 
a  miit. 

it  is  well  knotm  that  a  solicitor  cannot 
be  required  to  disclose  the  communications 
made  to  him  by  his  client,  and  it  seems 
also  that  the  client  is  not  compellable  to 
disclose  any  confidential  communication  be- 
tween him  and  his  solicitor  or  counsel  which 
his  solicitor  or  counsel  would  be  privil^d 
in  refusing  to  disclose. 

In  the  course  of  his  judgment,  the  Yice- 
Chancellor  said, 

''  That  cases  laid  before  counsel  on  behalf  of 
a  client  stand  upon  the  same  footing  as  other 
professional  commanicaii'>n8  from  the  client  to 
the  counsel  or  solicitor,  or  to  either  of  them ; 
and  that,  as  far  as  any  discovery  by  the  solicitor 

or  counsel  is  concerned,  the  question  of  the       -       .       ,.      ^         ,.       .     ..^.     . 
existence  or  non-existence  of  iny  suit,  claim,  ?»«"'  .9^  *  ^^f^,  «f,^»°J?  '"  htigauoa;  at 
or  dispute,  is  immaterial,  the  law  providing  for :  l*«*^  "^  '**!?  relate  to^e  dispute  or  matter  m 


honest  man>  so  changing  bis  situatioo,  n^^ 
communicate  a  fact,  appearing  to  hka  to 
ha?e  no  connexion  with  the  case^  and  yet  the 
whole  title  of  his  former  client  might  depeod 
on  it.  Though  Sir  John  Strange's  opi(uo& 
was,  that  an  attorney  might  if  he  pleased,  give 
evidence  of  his  client's  secrets,  I  take  it  to  be 
clear,  that  no  court  would  permit  Mm  to  giTe 
such  evidence,  or  would  have  any  difficulty,  if 
a  solicitor,  voluntarily  changing  his  situation, 
was,  in  his  new  character,  proceeding  to  com- 
municate a  material  fact.  A  short  way  of 
preventing  him  would  be  by  sinking  him  off 

Again,  said  the  Vice-Chancellor, 

"  The  client  is  certainly  exempted  from  lia- 
bility to  discover  comrounicatioDs  between 
himself  and  his  counsel  or  solicitor,  after 
UtigatioH  commenced,  or  after  the  commeac^ 


dispute.  Upon  Uiis  I  need  scarcely  refer  to  a 
class  of  authorities  to  which  Hitghes  v»  jBtd* 
dulph  /  Nias  v.  Northern  and  Eastern  Eoii- 
way  Company  ;9  before  the  present  Loni 
Chancellor  in  his  former  chanceUorahipi,  and 
Hoimes  v.  Baddeley,*^  decided  ,by  Lord  Lpd- 
hurst,  belong. 

"  But  what,  for  the  purpose  of  discover)',  » 

the  distinction  in  point  of  reason,  or  principle, 

I  lay  down  this  ruh  with  reference  to  this  '  or  justice,  or  convenience,  between  such  com- 


the  client's  protection  in  each  state  of  circum- 
stances, and  in  each  equally.*' 

Cromack  v.  Seathcote,^  his  honour  said, 
was  now  universally  acceded  to^  and  the 
doctrine  of  this  court  was  correctly  stated 
by  Lord  Lyndhurat^  in  Herring  v.  Cloberi//^ 
when  he  said — 


cause,  that,  where  an  attorney  is  employed  by 
a  client  profestionally  to  transact  professionsd 
business,  all  the  communications  that  pass  be- 
tween  the  client  and  the  attorney,  in  the  course 
and  for  the  purpose  of  that  business,  are  privi- 
leged communications ;  and  that  the  privilege 
is  the  privilege  of  the  client,  and  not  of  the  at- 
torney.*' 

Whether  laying  or  not  laving  stress  on 
the  observations  made  by  the  fate  Lord  Chief 
Baron  iu  Knight  v.  Lord  JVaterford^  the 
Vice-Chancellor  said, 

'^I  confess  myself  at  a  loss  to  perceive 
any  substantial  difference  in  point  of  reason, 
or  principle,  or  convenience,  oetween  the  lia- 

biUty  o/M?  client  and  that  of  his  counsel '  gionhrc^sult^  alo^^^^^ 
or  solicitor  to  disclose  the  chent  s  com-  LoUcitor  lays  a  case  before  counsel  on  the  sab- 
inumcations  made  m  confidence  profession- J  jgct,  and  receives  his  opinion.  Some  time  af. 
dly  to  eithCT.  True,  the  chent  is  or  may  terwards  the  apprehended  adversary  become* 
be  compellable  to  disclose  all  that,  before  he  ^n  actual  adversary,  for  coming  to  the  kaoir- 
eonsnlted  the  counsel  or  solicitor,  he  knew,,iedge  of  the  defwt  or  supposed  flaw  in  the 
bebeyed,  or  had  seen  or  heard ;  but  the  ques-  |  ti^e,  he  makes  a  claim,  and,  after  a  preliminary 
twn  IS  not,  I  apprehend,  one  as  to  the  greater  |  correspondence,  commences  a  suit  in  equity  to 
or  less  prpbabOiUes  of  more  or  less  damage,  enforce  it;  but  between  the  commencement  of 
rne  question  is,  I  suppose,  one  of  principle, —    -  .  _ 


munications  and  those  which  differ  from  them 
only  in  this,  that  they  precede  instead  of  /o^ 
lowing  the  actual  arising,  not  of  a  causs  for 
dispute,  but  of  a  dispute,  I  have  never  been 
able  to  perceive." 

The  Vice-Chancellor  further  said  : 

"A  man  is  in  poEsession  of  an  estate  3s 
owner,  he  is  not  under  any  liducinry  obligatioa, 
he  finds  a  flaw  in  his  title,  which  it  is  not,  in 
point  of  law  or  equity,  his  duty  to  disclose  to 
any  person ;  he  bel  eves  that  the  flaw  or  sup- 
posed defect  is  not  known  to  the  only  person 
who,  if  it  is  a  defect,  is  entitled  to  take  adran- 
tage  of  it,  but  that  this  person  may  ^bably 
or  possibly  soon  hear  of  it,  rjid  then  mstitute 
a  suit  or  make  a  claim.    Under  this  apprebeo- 


one  tnat  ought  to  be  oecided  accoroing  to  the 
rules  of  jurisprudence ;  nor  is  the  exemption 
of  the  solicitor  or  counsel  from  compulsory 
discovery  confined  to  advice  gK*en  or  opinions 
stated*  It  extends  to  &ctB  commoiiicated  by 
the  clienS.     Lord  Eldon  has  said:«  — 'The 


•»  2  Brod.  and  Bmg.  4.    «  1  Phill.  9L 
f  3  Y.itC.  40,  41.    •  10  Vei.  267. 


the  correspondence  and  the  actual  institution 
of  the  suit,  the  man  in  possession  again  con> 
suits  a  solicitor,  and  through  him  again  Ittp  a 
case  before  counsel.  According  to  ths  re* 
spondent's  argument  before  me  on  tfaii  occa* 
sion,  the  defendant,  in  the  instance  that  I  hare 
supposed,  is  as  clearly  bound  to  disclose  tbe 


case   mightr   easUy    be    put,    that    a   most  fimt  consultation  and  the  flret  case,  as  heU 


4  Rust.  190.  S3  Myl.  1^  Ch«  365. 

^  1  Phill.  47ft* 


Notes  on  Eqmtff.-^Righi  Id  JfctfMMr  mt  a  Lost  BiU  of  BaeJumjie. 


(Smfy  €kimp^  fh)iii  di8cov«rmK  ^^  seeond 
nmnOtation  and  the  second  case.  I  have,  I 
repeat,  yet  to  learn  that  anch  a  distinction  haa 
*   'on  in  reason  or  convenience.'' 


The  discovery,  and  vindication,  and  es- 
tablishment of  truth,  are  main  purposes 
eertsady  of  the  existence  of  courts  of  jus- 
tice: 

"Still  (said  hia  Honour,)  the  obtaining 
of  those  objects,  which  howe^ver  valuable  and 
important,  cannot  be  usefuUy'pursued  without 
moderation,  cannot  be  either  usefully  or  cre- 
ditably pursued  unfairly,  or  gained  by  unfair 
means,  not  every  channel  is  or  ou{^ht  to  be 
open  to  them.  The  practical  inefficiency  of 
torture  is  not,  I  supoose,  the  most  weighty 
objection  to  that  moae  of  examination,  nor 
probably  would  the  purpose  of  the  mere  dis- 
closure of  truth  have  been  otherwise  than  ad- 
THDced  by  a  refusal  on  the  part  of  the  Lord 
Chancellor  in  1815  to  act  against  the  solicitor, 
who,  in  the  cause  between  Lord  Cholmondelei^ 
and  Lord  €linton,  had  acted  or  proposed  to 
act,  m  the  manner  which  Lord  Eldon  thought 
it  right  to  prohibit.  Truth,  like  all  other  good 
things,  may  be, loved  unwisely-^may  be  pur- 
sued  too  keenly — may  cost  too  much.  And 
rarely  the  meanness  and  the  mischief  of  pry- 
ing mto  a  man's  confidential  consultations 
with  his  legal  adviser,  the  general  evil  of  iu- 
Aising  reserve,  and  dissimulation,  uneasiness, 
and  suspicion  and  fear  into  those  communica* 
tions  which  must  take  place,  and  which  unless 
in  a  condition  of  perfect  security,  must  take 
place  uselessly  or  worse,  are  too  great  a  price 
to  pay  for  truth  itself." 


RIGHT  TO  BBCOVER  bN  A  LOST 
3ILL  OF  EKCHANGE. 


A  QunsTiON  was  discussed  and  deter- 
mined hi  a  case  very  recently  reported," 
which  has  probably  on  some  occasion  en- 
gaged the  attention  of  almost  every  profes- 
sional mau  with  clients  engaged  in  trade  or 
commerce!,  viz.,  whether  the  payee  of  a  bill 
of  exchange  who  loses  t&e  instrument  be- 
fore it  comes  to  maturity,  and  is  therefore 
unable  to  produce  it,  is  entitled  to  recover 
against  the  acceptor?  In  the  case  referred 
to  the  point  arose  upon  the  pleadings.  The 
plaintiff  sued  as  the  drawer  of  a  bill  payable 
to  his  own  order,  and  accepted  by  the  de- 
fendant. The  defendant  pleaded^  that  after 
acoeptance  and  before  action,  the  plaintiff 
lost  the  bill»  that  it  remained  lost,  and  that 
the  phontiff  was  not,  at  the  time  the  suit 

»  Rttmu»  v«  Crotfie,  I  £xoh.  R.  167.  It  may 
be  obsenred  that  the  Exchequer  Reports  are  a 
new  ffmti^  kk  .cMHtinnation  of  Meseon  and 
Weltby'a  Reportfli 


commenced  or  the  plea  was  }dieaded»  4bt 
holder  or  possessed  of  the  bill.  The  pUoxk* 
tiff,  by  hu  repHcation,  admitted  the  fticts 
stated  in  the  plea,  bat  added  that  he  was 
the  holder  of  the  bill  until  the  loss;  that 
the  bill  was  not  indorsed  by  him,  or  trans- 
ferrable  by  deUvery,  or  capable  of  being  put 
in  suit  or  enforced  by  any  other  person 
than  the  plaintiff;  and  that  the  defendant 
had  notice  of  the  premises  before  and  at  the 
commencement  of  the  suit.  To  this  repli- 
cation the  defendant  demurred,  and  the 
substantial  question  argued  was,  whether, 
upon  the  facts  stated  in  the  pleadings,  the 
plamtiff  was  entitled  to  recover  ? 

The  plaintiff's  counsel  submitted,  that 
the  general  rule,  founded  on  the  custom  of 
merchants,  was,  that  the  holder  of  a  bill 
should  present  the  instrument  at  its  matu- 
rity to  the  acceptor,  demand  the  amount, 
and,  upon  receipt  of  the  monev,  deliver  up 
the  bill ;  but  that  to  one  who  should  refuse 
or  be  unable  to  produce  the  bill,  the  ac- 
ceptor is  not  bound  to  pay  the  amount,  fot 
that  he  is  entitled  Upon  such  payment  te 
the  possession  of  the  instrument  for  his  own 
security,  as  a  voucher  and  discharge  in  ac* 
count  with  the  drawer.  The  authority 
chiefly  relied  upon  in  support  of  this  view 
was  a  case  of  Hansard  v.  Bobinspn^^  in 
whidi  the  late  Lord  Tenterden  is  reported 
to  have  laid  it  down,  *'  that  if,  upon  an  offiSf 
of  payment,  the  holder  should  refuse  to  de- 
liver up  the  bill,  the  acceptor  might. retract 
his  offer  or  retain  his  money  ;*'  for  that  the 
holder  had  no  right  by  his  own  negli^e^ce 
or  misfortune  to  cast  a  burthen  on  the  ac- 
ceptor hy  compelling  him  to  pay  s  hill  which 
the  former  could  not  give  up.  The  plaiu- 
tiff's  counsel  admitted  the  general  rule  of 
law  to  be  as  laid  down  by  Lord  Tenderden 
in  the  case  cited,  but  contended  that  cases 
were  excepted  from  its  operation  in  whsch 
the  plaintiff's  inability  to  deliver  up  the  bill 
resulted  from  his  havmg  lost  it  whilst  it  re- 
mained payable  to  his  own  order  and  was 
not  indorsed.  The  authority  chiefly  relied 
upon  in  support  of  this  proposition  was  the 
case  of  Rolt  v.  Watson,^  where  it  was  held 
by  the  Common  Fleas,  that  the  acceptance 
of  a  lost  bill  not  indorsed  was  not  a  defence 
to  an  action  for  the  price  of  goods,  for  which 
the  bill  had  been  accepted. 

The  court,  after  taking  time  to  consider 
its  jodgmenc,  was  of  opinion  that  the  den 
oision  in  Hatuard  v.  Bobtfisan^  in  trhieh  all 
the  previous  cases  wete  brou^t  under  thb 
consideration  of  the  Court  cf  "king^  Beudij 


i>  re.  &  Crsi.  90. 


-T— I 'rr^i 

f:4BiAg.>2r3; 


giMnmiwionw  iatinaled  an  inteatiam  ai  aoon 
M  praetieabk  after  the  ficst  year  of  their  yKMUi 
sbottld  har«  lerminaieil*  aad  they  ekould  hue 
obtained  anpler  materials,  to  make  a  non 
minute  report  of  all  such  matters  coming  uader 
their  cognizance  as  they  should  consider  weitby 
of  espectal  notke. 

Many  cimxnstancM  beyond  the  control  d 
the  commissioners  conspired  to  prevent  tbdr 
making  this  further  or  minute  report  as  early 
as  they  had  contemplated.  They  were  desirous 
that  it  should  include  all  material  facts  rehUng 
to  the  existing  state  of  lunacy  and  hmatic 
asylums ;  and  for  this  purpose  they  had  to  seek 
and  await  information  on  several  points  from 
various  parties.  Amongst  other  things,  thcr 
endeavoured  to  obtain  accurate  returns  from 
all  the  unions  and  parishes  in  the  kingdom,  of 


go<venied  the  (nrteefit  case.  That< 
T^ed  those  snfporting  tbe  exception  now 
contended  for  bv  the  plaintiff's  connsd,  and 
established  the  rule  that,  by  tbe  custom  of 
merchants,  the  acceptor  of  a  negotiable  bill 
was  not  bound  to  pay,  unless  the  party  de- 
manding payment  produced  and  offered  to 
deliver  up  tbe  instrument  itself.  Tliis  court 
BOW  considered  the  rule  as  Imd  down  in 
Hansard  v.  Robinson  was  ccnrect,  and  as 
the  bill  accepted  by  the  defendant  was  ne- 
gotiable, and  the  plaintiff  by  reason  of  his 
loss  of  it  was  unable  to  produce  it  to  the 
defendant,  the  court  held,  that  the  defend- 
ant could  not  by  the  law  of  merchants  be 
eempelled  to  pay  the  amount.     Upon  these  , 

grounds,  judscm^t  was  entered  for  tbe  de-  the  number  of  their  lunatic  poor,    lliesenom- 

fendant  oi  the  demurrer.  ^''!%rh'S  ^J^^ti  nn^  Z'cZt 

rr.         i»  ii      x!  -i.      r  1  —  u-.-^       K^ce  the  subiect  of  estimate  only,  the  comtmi- 

Two  oi   the  three  eoutts  of  law  haTing^.^^^^j^^^,^J^^^  ^^^^^^^^  but  the  endetrw 

pronounced  concurrent  judgments  on  this ,  ^^  ^j^tain  them  involved  an  extensive  and  most 
question,  it  may  now  be  considered  as  protracted  correspondence  with  the  officers  of 
settled,  and  the  obligation  on  a  party  who  all  the  various  unions  and  parishes,  from  whom 
has  lost  a  bill  to  give  the  aoceptor  who  is '  alone  the  information  conld  be  derived, 
willing  to  pay  the  amount  a  satisfactory  in-  'fhe  commissioners  were  also  desirwu  rf 
demnity  ao:ainst  being  called  upon  to  pay  ;  ascertaining  the  medical  treatment  now jause 

the  lost  bni  a  second  time,  is  establishea  ^i?  f  ^^^.  P'T^l'f  Jf^'^'^  ^"^^JlJ 

,  1  J     w      mv  .       1  «^  ,  England,  in  order  that  the  same  might  be  made 

beyond  doubt.     The  question,  howevCT,  re-  ^^^^^^  ^^^  ^^^  ^^^^^^  ^^  ^^  ^^^^^^  ^^^^ 

mams,  whether  upon  the  tender  or  oifer  of  j^  tj^g  alleviation  of  insanity. 
an  indemnity  which  a  reasonable  man  would  To  obtain  this  information,  it  was  necesaaiy 
consider  satisfactory,  the  acceptor  can  be  to  issue  various  questions  to  the  several  super- 
compelled  by  any  form  of  proceeding  to  pay  intendents  and  medical  officers  of  all  Aw 
the  amount 'of  a  bill  which  the  party  de-  establishments,  and  to  await  their  answers, 
inanding  payment  cannot  produce?    ' 'f^^ ]^^^ ^^J^^^^  fS  "^Tn-^'aS 

. .    *  .11  1  •  •       'i*  ^-1         J.      •  e  these  answers  now  form,  as  the  commiasiOBeri 

It  will  be  surprising  if  the  extensive  use  of  ^^^  disposed  to  think,  a  vahiable  body  af  is- 
negotiable  instruments  does  not  soon  suggest  formation  on  the  subject  to  which  they  relate, 
the  necessity  of  having  it  answered  by  some  ^     Other  circumstances  were  from  time  to  time 
of  our  legal  tribunals.  occurring,  and  facts  of  various   kinds  were 

._ . I  made  known ;    all  which  the  conimissioners 

!  wished  to  embrace  in  their  report,  either  be- 

cause  they  were,  apart  from  the  general  subject, 

I  intrinsically  important,  or  because  they  team 

_^^^  I  to  illustrate  or  render  more  accurate  the  state- 

f  o  o  ^  ,^^    nients  or  eomixitations  whidi  tbeydiou^it 

(MTRSirANT  TO  THE  ACT  8  &  9  VICT.  c.  100, :  expedient  to  eSteT  into.    The  whol^  xZna^ 

^*  ^°'^  I  tion  thus  obtained'  is  now  embodied  in  the 

Order^,   by  the  House  of  Commons,    to  i*  "  Further  Report,"  very  recently  submitted  to 

JPrmted,  \^tk  December,  1847.  i  your  lordship  by  the  commissioners,  and  as 

To  the  Right  Honourable  the  Lord  Chancellor,  \  J^^^t  repoit  carries  down  the  state  of  lunacy  and 

&c.  &c.  &c.  lunatic  establishments  almost  to  the  preseot 

'     ,  J.  ^      I  time,  it  appears  to  the  commissioners  necessary 

„        ^  ^^*  •'*"^'  ^**'  •       merely  to  refer  to  it  on  the  present  occasion, as 

Tire   Commissioners  in   Lunacy  hare  the   contaimng  aU  the  facU   which  they  should 

honour  to  submit  to  the  Lord  Chancellor,  pur- ,  otherwise  have  liiougfat  it  their  duty  to  brin|r 

suant  to  the  86th  section  of  the  Act  8  &  9  Vict,  i  before  your  notice  in  this  (their  Second  Aa- 

c.  100*  the  annexed  statement,  containing  a  list ,  Qual)  Report. 

of  the  various  county  asylums,  hospiuls  and  I  q^  behalf  of  the  Commisaioners, 

licensed  houses  receiving  lunaUcs  w  England ,  /q;™^  a»«7^  a^v-.-. 

and  Wales,  together  with  the  number  of  insane  \  ^^'^""^^  Ashley,  Cktnrmsn. 

patients  resident  therein  at  the  visit  of  the  

commissioners.  Rkport  to  the  Lord  Chancellor,  under  the 

On  making  their  last  Annual  Report  to  the       8  &  9  Vict,  c  100,  s.  88,  of  the  anmber  ol 

Lord  Chancellor,  on  the  30th  June,  184€,  the       Visite  Made,  the  nuiAber  of  Patients  Sceai 


ANNUAL  REPORT  OF  COMMIS^ 
SIONERS  L\  LUNACY. 


Fbtft  to  the  Old  Law^B.'-'SBitary  Turn  BmminaiUm. 
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and  the  nambef  of  Wlm  VnnXM  by  Ibe 
several  Commisaiooen  in  Lanacy,  (hiring 
the  six  moathe  ending  on  the  4th  of  August, 
1847. 


Dr.  Turner  .  .  .  . 
Dr.  J.  U.  Hume  . 
Dr.  J.  C.  rrichard .  . 
B.  W.  Procter,  Esq,  . 
J.  W.  Mylne,  Esq.  . 
W.  C.  Campbell,  Esq, 


Visits 

PatieDts 

Made. 

Seen* 

167 

8,270 

107 

2.079 

122 

G,723 

93 

8,267 

139 

3,319 

165 

9,939 

Miles 
Travelled. 


3,877 
3,288 
3,153 
3,265 
4,484 
2,79a 


R.  W.  S.  LuTwiDGB,  Secretary. 

[The  List  of  Lunatic  Asylums,  See.,  is  omit- 
ted as  unnecessary  and  of  great  length.] 

VISITS  TO  THE  OLD  LAWYERS. 

THE  LATE   MR.  TIDD'B  PUPILS. 

We  have  been  favoured  with  the  perusal  of 
some  curious  statements  regarding  the  pupils 
of  the  venerable  Mr.  Tidd,  which  show  the 
neat  esteem  in  which  }^e  was  held  by  the  pro- 
fession. The  late  and  present  Lord  Chancellor, 
the  Lord  Chief  Justice  of.  England,  and  a  re- 
cent Lord  Chancellor  of  Irelami,  with  several 
learned  judges,  will  be  found  in  the  illustrious 
rott. 

In  1785,  the  wdl-knowD  ^'Sam.  Marryat" 
entered  as  a  pupil,  and  continued  a  year.  Here 
he  laid  the  foundettioa  for  those  "  Canses  which 
produce  Eflects,"  indnlging  kis  taste  for  law 
books,  and  eselntwittg  all  others. 

In  17S6,  Mr.  Reader  eotered  and  continued 
his  studies  iior  two  years,  preparatonr  to  that 
large  practice  as  a  jimior  which  be  afterwards 
attainecL 

In  1789»  we  find  the  name  of  Samuel  Comyo, 
who  pxolcmged  his'  stay  for  five  years,  and 
dottbiteas  prepared  the  materials  for  the  useful 
norios  wkich.ne  afterwards  compilad. 

In  1792,  Randall  Jackson,  weU  known  for 
many  years  in  East  india  basiness,  studied  for 
a  year. 

In  1794,  the  name  of  ^Winiam  Eiias  (after- 
wards Mr.  Justice)  Taunton  occun :  he  re- 
mained two  years. 

Durini^  toe  same  ^ear  we  notice  Uie  cele- 
brated Mr.  (afterwards  Sir  James)  Mackintosh. 
A  year  wns  all  ha  conld  spare  to  special 
pleading. 

In  1796,  we  find  the  name  of  Joseph  Chtlty, 
who  studied  for  two  years,  and  prepared  him- 
self to  rival  his  master  in  the  nninber  of  his 
pupils,  and  rtill  more  in  the  number  of  has 
legal  worlds. 

Frmn  the  memoranda  of  1797  ^RW  extract  the 
names  of  two  learned  Serjeants,  vis.,  Robert 
Henry  Peckwell  and  Edward  Vitruvins  Lawes. 
The  former  continued  threes  and  the  latter  no 
less  than  five  years.  Both  of  these  dignitaries 
were  distinguished  for  their  solid  attainments. 


Next  came,  in  Nov.  1797,  John  Singleton 
Copley,  and  devoted  a  year  to  special  plead- 
ing. His  splendid  course  as  an  advocate,  a 
judge,  and  thrice  Lord  Chancellor,  history  wil 
record. 

In  June,  1801,  we  select  the  present  Lord 
High  Chancellor,  Charles  Christopher  Pepys. 
He  remained  for  two  years  with  Mr.  Tidd^ 

Then  came,  in  faster  Term,  1802,  the  dis** 
tipguished  Chief  of  the  Queen's  Bench, 
Thomas  Denman. 

And  in  January,  1804,  **  plain''  John  Camp- 
bell, who  pursued  his  learned  course  for  three 
years. 

I      In   1805,    we  find    the   names   of   Henry 

i  William  Tancred  and  John  James  Wilkinson, 

each  of  whom  remained  two  years.    To  the 

latter  we  are  indebted  for  many  valuable  worict. 

For  the  Opera  of  the  other  learned  gentleman 

i  we  refer  to  Sir  G.  Rose. 

I       In    April,    1806,    came    Mr.    (afterwards 

jJuBticej  Coltraan,  who  devoted  two  years  to 

I  chamber  practice. 

In  1807,  we  notice  Mr.  (now  Commissioner) 
'  Shepherd. 

In  1809,  Mr.  (afterwards  Commissioner) 
Law,  who  continued  three  years. 

In  1810,  Oct.  27,  Thomas  Joshua  Piatt,  now 
Mr.  Baron  Piatt,  commenced  his  le^l  studies, 
and  remained  with  his  venerable  preceptor  two 
years. 


HILARY  TERM  EXAMINATION. 


The  Examiners  have  appointed  Monday^the 
24th  inst.,  at  half-past  nine  in  the  forenoon,  at 
the  Hall  of  the  Incorporated  Law  Society,  in 
Chancery  Lane,  to  proceed  on  the  exanoinatioo 
which  will  commence  at  10  o'clock  precisely. 

The  articles  of  clerkship  and  a><3ignments,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  according  to  the  regulations  approved 
by  the  judges,  must  be  left  wita  the  Secretary, 
on  or  before  Tuesday  the  18th  instant. 

Where  the  articles  have  not  expired,  but 
will  expire  dvffing  the  Term,  the  candidate  may 
be  examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time. 

A  paper  of  questions  will  ba  delivered  to  each 
candidate,  containing  questions  t:)  bd  answered 
in  writing,  classed  under  the  several  heads  of 
—  1.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Courts.  3.  Convey- 
ancing.   4.  Equity,  and  Practice  of  the  Courts. 

5.  Bankruptcy,  and  Practice  of  the  Courts. 

6.  Criminsd  liw,  and  Proceedings  before  Jus- 
tices of  the  Peace. 

Each  candidate  is  required  to  answer  all  the 
Preliminary  Questions  (No.  1.) ;  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  heads  of  inquiry, — Common  Law  ami 
Equity  being  two  thereof. 


APPJUCATI0N9  FOR  ADMISSION  AS  AT«»NBY)5«9        .  vkpuI 
'       in  Hihry  T\frm,  pursuant  to  Judges*  Orders,  ,       .   j-.V^l",,, 


Clerks  Names  and  Addresses. 

Burridge,  Arthur,  Albert  Terrace,  Yeovil  and 

.    Bradford 

Byam,  Joseph  Daviee,  Bristol 
Clabon*  Edward,  76,  Mark  Lane     • 
Campbell,   William    Knight,    Birmingham; 

and  Craig's  Court 
Husband,  Sydney    Otway,    East  Moulsey; 

Wem;  Lower  Calthorpe  Street;    Mitre 

Court  Chambers ;  and  Brompton    . 
Shaen,  William,  137,  Cheapside 
Walker,  William,  15,  Ranelagh  Grove,  Pim- 

lico 


To  whom  arthUd  or  ^ssifpted* 

Thomas  Lyon,  Yeovil 
I.  B.  Grindon,  Bristol 
I.  M.  Clabpn,  West  xMalllng 

John  Wadsworth,  Nottingham 


T.  D.  Browne,  Wem 

Henry  Ashurst,  Cheapside 

William  Bartholomew,   Gray's-Inn  Place ;  E. 

H.  Witty,  Essex   Street;  Edward  S^k, 

Doughty  Street. 


Oa  the  last  Day  of  Hilary  Term,  pursuant  to  Judged  Order. 


[8,  Frederick,  93,   Kennington   Street, 
resford  Street,  Surrey 


WOlJam  F.  Low,  Wimpole  Street ;  M. 
man,  John  Street,  Adelphi. 


SlUDw 


APPLICATIONS  FOR  TAKING  OUT  AND 
RENEWAL  OF  ATTORNEYS'  CER- 
TIFICATES. 

Last  day  of  Hilary   Term,  1848. 

entai'%  Vrnr^. 

Browne,  John  lldlt,  H«r W^fuse,  near  Bury; 
and  Bolton-le-Moora 

Brown,  Edward  Cromwell,  East  Retford 

Cutten,  Charles  Edward,  Borough  Road, 
Southwark 

GwilUm,  James  Sheward,  Marlborough 

Hodgetts,  Thomas,  2,  Charles  Cottage,  Old 
Kent  J&ad,  Surrey 

Hardy,  Edward  Webb,  13,  Dean  Street, 
Westminster ;  and  219  and  4,  High  Holbom 

Jones,  John,  Liverpool 

Johnson,  John  Fortiuj  9,  Brook  Street,  Lam- 
bed ;  and  Walcot  Square 

Lane,  Theophilus,  Hereford 

Mather,  John,  Manchester ;  and  Liverpool 

Smedlev,  John  Benjamin,  34,  Charles  Street, 
City  Road;  and  Harpur  Street 

Smith,  Joseph,  14,  Globe  Road,  Mile  End 
Road;  Bury  Street;  and  Gravesend 

T^nch,  James,  Dudley 

To  a  Judge  at  Chambers,  on  the  1st  day  of 
February,  1848. 

Attwood,  Ricliard,  Fareham 

Bouts,  Charles,  9,  Rodney  Buildings,  Old 
Kent  Road ;  and  Winchester 

Brooks,  John,  39,  Great  James  Street,  Bed- 
ford Row 

Bell,  Richard,  3,  Park  place,  Loughborough 
Road,  Bitrton 

Carter,  Fredk.  Roger,  Exeter ;  and  Heavitree 

Chivers,  Chaiies  Trigg,  Cromer  Street 

OMper,  William,  17,  Howlaad  Street,  Fitz- 
roy  Square 


Creswell,  Joseph,  Belvidere  Road,  Lambeth; 
and  Folkestone 

Down,  James  Dun  das,  14,  York  Place,  Citf 
Road ;  and  Southampton 
Edwards,  James,  Totness ;  and  Rivetfoid 
Everingham,  Henry,  the  Younger,  39,  Uai- 
^eraitv  etreet ;  and  Delists  i 

Falkner,  John  Stringer,  13,  Camden  Ter- 
race, Camden   Town;   Bernard  Street;  and 
Upper  Gower  Street 
Fiske,  Edward  Brown,  Boccles 
Grylls,  Humphry  Millett,  Helston 
Hick,  John  Geo,  4,  Wharton  St,  Udyd  Sqr. 
Hall,  Henry  Wait,  Bristol ;  and  Barnes 
Heming,  William  Waten,  Banbury ;  aDd45, 
Spencer  Street 

Hall,  Isaac,  10,  Lancaster  Place  ;  MiAcha- 
ter  BuUdings ;  and  Manchester 

Herring,  Philip,   11,  Park  Race,  Westmin- 
ster ;  9,  Norfolk  Rd ;  and  Qiileen's  Bench  Prison 
Jackson,  George,  South  Shields;  and  Rod- 
ney  Buildings,  New  Kent  Road 

King,  William,  34,  StockweU  Park  Bad; 
and  Park  Crescent,  Stockwell 
Monckton,Wm.Chas.,33,NorfolkSt,StniMi 
Mills,  Austen  Tefiry,  51,  Southampton  Row 
Moss,  James,  Liverpool 
Moreton,  Samuel  Holland,  Liverpool 
Michael,  James  Lionel,  9,  Red  lion  Square 
Mallam,  Charles,  1,  SUple  Inn;  Wellington 
Street,  North ;  and  344,  Strand 
Maskell,  John,  27,  Artillery  Street 
Parrott,  William,  10,  Staple  Inn 
Postlethwaite,  Thomas,  Ulverston 
Plumbe,  James  Stuart,  Liverpool 
Sharp,  James,  Southampton 
Shattock,  John,  Lower  Kennington  Lane ; 
and  South  Street,  West  Square 
Sparling.  Philip  Smith,  Colchester 
Turner^  Joseph,  Sheaield 


•  The  List  of  Admissions  for  Easter  Term  wiB  be  given  in  an  early  Nnmhcfl  *  V  ' 


yoteiitffke  fVM.S^pkrior  Cottiii  iMi. 
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Timer,  Frandft,  KTirbjr  MooMide 

TWner,  William  Rawson,  50»  Canlerbory 

Street,  York  Road 
Tunier,  William  Nicholaa  Uarwin,  the  Oitf 

of  Norwich,  Norfolk 
Wmff,  William,  4,  New  MiUman  Street 
Walker,  Robert  Greaves,  Hewarth,  York 
Walker,  llioma^  Fuller,  Tonbridge 
Whitaker,  £.  Eugene,  12,  lincohiVInn-Fielda 


NOTES  OF  THE  WEEK, 

THB   I#ORll   OBANCBLLOR. 

Our  readers  are  for  the  most  part  aware  that 
the  Lord  Chancellor  resumed  his  seat  in  the 
Court  of  Chancery  on  the  first  day  of  Term,  and 
disposed  of  the  businesa  before  him  with  all 
his  accustokned  ability  and  learning.  The 
'^nimoursthat  filled  the  air''  during  the  last 
Term  and  Vacation  are  now  dispelled,  and  the 
business  of  the  court  will  proceed  in  its  wonted 
channel.  We  hope  soon  to  place  before  our 
leaders  the  judgments  in  the  various  cases 
which  stood  over  for  decision  by  his  lordship. 

lAXSH   COURT  OF   CHANCERY. 

The  Commissioners  are  Barons  Lefroy, 
Pe«nefatlier>  and  Richards ;  Judges  Jackson, 
(Common  Pleas,)  and  Moore,  (Queen's  Bench}; 
Masters  Henn  and  Brooke, 


tKxma  M  Jikxicm. 


.  A  VJMIY  valuable  and  voluminous  parlia* 
mentanr  return  has  just  been  printed,  moved  by 
Mr.  Warburton,  in  July  last,  at  the  instance 
of  hh,  John  Romilly,  the  chairman  of  the 
renewed  Committee  on  the  Fees  of  Courts  of 
Law  and  Equity.  It  comprises  not  only  the 
amount  of  the  fees,  but  dv  whom  receive^ 
and  their  application,  including  the  sums 
taken  on  account  of  the  consoltdtited  fund,  and 
such  as  are  retained  for  the  officers'  own  use^ 
We  shall  take  an  early  opportunity  of  stating 
the  result  of  the  enormous  taxation  thus 
levied: — coming  first  out  of  the  pockets'  of 
attorneys  and  solicitors,  and  finally  of  the  un- 
fortunate suitors,  or  such  of  them  as  are  able 
to  pay. 

HILARY  TERM   EXAMINATION. 

The  number  of  persons  included  in  the 
printed  list  for  admission  as  attorneys,  with 
the  special  orders  granted  by  the  judges,  dis* 
pensing  with  full  notice,  amounts  to  221, 
from  which  are  to  be  deducted  the  candidates 
alreadjF  examined,  and  aucb  as  have  ghren 
du|^icate  notioes^  making  no  less  than  77, 
and  thus  leaving  144  entitled  now  to  be  exa- 
mined. Doubtless  this  number  will  be  finally 
reduced  to  100  or  thereabouts. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

R&PORTED   BY   BARRISTERS   OF  THE   SEVERAL  COURTt. 


tSoIU  Coait. 
Bennett  v.  Cooper.    Dec.  8,  1847. 

RRCKIVtSR. — MORT6AOEE.— MASTER. 

A  mortgagee  is  not  entitled  to  a  receiver  in  a 
jw^  in  which  the  defence  is  an  account 
oy  which  the  debt  has  been  paid  o^,  merely 
because  he  succeeds  in  establishing  before 
the  Master  his  interest  in  the  mortgage  and 
the  receipt  of  the  rents  of  the  mortgaged 
property  by  the  defendant. 

In  this  case  Mr.  Bagshawe  moved  for  the  ai 


pointment  of  a  receiver,  in  consequence 


be  ap- 
ofthe 
proceedings  in  the  Master's  oflice.  The  bill 
was  brought  to  obtain  arrears  of  interest  upon 
a  mortoage  for  1,500/.  amounting  to  another 
sum  oA^SOO/.,  and  the  proceedings  upon  which 
the  receiver  was  asked  for,  were  the  proof  given 
on  the  plaintiff's  part  of  his  interest  in  this 
mortgage,  and  of  this  amount  of  arrears,  and 
the  admission  by  the  defendant  of  the  receipt 
by  him  for  the  last  20  years,  of  the  rents  of  the 
mortgaged  premises,  consisting  of  two  sums  of 
29/.  and  8/. 

Mr.  Kinderstey  and  Mr.  Lewin,  contrii,  con- 
tended, thsit  nothing  had  taken  place  noir  to 
induce  the  court  to  do  now  what  it  had  refused 
to  do  at  tbe  hearing,  namely,  to  appoifit  a  re- 
eeiver  before  the  accounts  were  ukeii  com- 
plelely.-  The  reeeipt  of  the  sums  in  question 
waa  admfttM  by  the  answer  in  the  same  way 
in  which  it  had  been  in  the  Master's  office ;  th^ 


defence  which  alleged,  that  there  was  nothing 
due  on  the  account,  had  not  been  gone  into. 

Lord  Longdate  said,  that  it  appeared  to  him 
that  nothing  more  had  been  done  than  wto 
done  at  the  hearing.  There  was  no  allegatiopL 
of  the  property  being  in  danger.  The  chise  was 
not  at  all  like  that  of  an  executor  admitting 
money  to  be  due  from  him.  How  could  he, 
when  one  branch  of  the  inquitr  only  had  been 
l^one  into,  make  an  order  as  if  the  result  Were 
m  the  plaintiff's  favour .2 

Thomas  v.  Davies.    Dec.  8,  1847'. 

RECEIVER. — MORTGAGE. 

A  receiver  of  mortgaged  property  appointed, 

pending  the  account  under  a  decree  offore^ 

closure,  on  the  amtiieaHon  of  the  pergonal 

representatives^ the  mortgagee,  toAere  the 

heir  refused  to  take  possession;  the  fl^- 

pointment  being,  no  more  than  what  the  heir 

might  have  done. 

In  this  suit,  which  was  for  an  account  and 

foreclosure,  the  personal  representatives  of  a 

mortgagee  moved  after  the  decree  Iota  receiver 

of  the  mortgaged  property,  alleging  that  tl|e 

heirof  the  mortgagee  refused  to  tdte  possession. 

Mr.  1\amer  ana  Mr.  Bnsley  for  the  motkm. 

Mr.  Welford,  for  parties  claiming  under  the 

mortgagor,  opposed  the  application  on  the 

groond  that  the  appointment  of  a  receiver 

I  might  interfere  with  the  eouity  of  sedempdon 

'  reserved  by  the  decree ;  but 


960 


Comrt9^  Boib.^Vkf'Ckaneeiimr. 


Lord  Langdetle  made  the  order,  obserring- 
that  he  did  no  more  than  the  heir  of  the  mort 
mpee  might  do  if  he  chote  to  exeiciae  his  legal 
right. 

Duml  y.  Mowa.    Dec.  8.  1847. 

PAYMBNT  INTO  COURT,— PROPERTY  TAX. 

Payment$  made  by  the  purchaser  of  property 
sold  under  the  decree  of  the  court  for  pro- 
perty tax  cannot  be  deducted  on  the  pay- 
ment qf  the  purchase  money  into  courts 

In  this  case  a  question  was  raised,  whether 
in  paying  his  purchase-money  into  court  the 
purchaser  was  entitled  to  deduct  property-tax 
paid  by  him.  As  an  argument  in  favour  of 
the  exemption  it  was  urged,  that  the  allowance 
would  be  made  on  a  contract  of  purchase  not 
made  with  the  court,  if,  as  was  the  case 
here,  interest  was  payable  on  the  purchase- 
money,  and  that  here  the  contract  had  in  fact 
been  made  privately,  though  subsequently  ap- 
proved of  by  the  court. 

On  the  other  side  leference  was  made  to 
Dawson  v.  Dawson,  11  Jur.  984. 

Lord  Longdate  said,  that  it  appeared  there 
was  a  rule,  of  practice  established  in  the  case, 
and  that  if  the  vendor  asked  to  have  his  money 
out  of  court  the  purchaser  would  have  the 
opportunity  of  claiming  the  sums  paid  by  him. 
Ordered  that  the  money  be  brought  into  court, 
not  to  be  paid  out  without  notice  to  the  pur- 
chasers. 


f3it$'€biaittliax  of  e^nglontt. 
In  re  Forslutw,    Dec.  20,  1847. 

SOLICITOR.— LIEN  ON  DBBDS   AND    PAPERS. 
— BILL   OF  COSTS. 

F.  (tnd  R.,  attorneys  in  partnership,  are  em- 
ployed by  C,  who  becomes  indebted  to  them  ; 
another  partner  joins  the  firm,  and  in  re- 
spect of  work  done  by  the  three,  a  bill  of 
costs  is  incurred,  and  certain  papers  be- 
longing to  C.  come  into  their  possession. 
Held,  that  the  firm  of  three  had  no  lien 
upon  the  papers  so  as  to  enable  them  to  re 
tain  them  in  respect  of  the  bill  of  costs  due 

'  from  C.  to  the  former  firm. 

This  was  a  petition  by  Charles  Turner,  the 
oflkial  assignee  of  H.  Cole,  a  bankrupt,  for  the 
ddipery  up  by  the  respondents  H.  Forshaw 
aid  J.  Forshaw,  solidtors,  of  certain  deeds  and 
ptpen  on  which  they  claimed  alien  for  costs. 
H.  Forshaw  entered  into  partnership  with  R. 
Kuadell  in  Jan.,  1840,  and  they  carried  on 
business  as  solicitors  until  the  1st  of  Nov., 
1843,  vhen  J.  Forshaw  joined  the  firm,  and 
the  business  was  then  carried  on  under  the 
name  of  Forshaw,  Blundell,  and  Forshaw,  until 
Jan.,  1847.  when  R.  Blundell  retired.  Prior 
to  I^ov.,  1843,  the  firmof  Forshawaad  Bhandell 
transacted  business  for  H.  Oole;  and  in  Jan., 
1847,  the  firm  of  Forshaw,  Bhrnddi,  and 
Fonhaur  deUvered  to  hiat  their  hUl  of  fees  and 
diabmraamentB  inomed  in  aach  busiiieas, 
;  to  556i.  16s.  8i7.,  retaaittf  in  their 


hands  certain  deeds,  docnmeBta,  and  fHfen 
which  had  coma  ima  tUr  poaaaasionsiBfis^^ 
1st  of  Nov.,  1843.  Cole  did  aat  pay  ^  bDL 
hut  on  the  30lh  Jan.,  1847,  baeuM  a  baakropt, 
and  petitioner  was  appointed  his  offieisl  is- 
signee,  who  thereupon  a^pliad  to  Mssn. 
Forshaw  and  Forshawfor  the  deeda  and  Mere 
in  their  posaessioB  belonging  to  the  baaknpt. 
They  then  delivwvd  a  furthar  bill  of  certs 
amounting  to  431.,  which  Cola  had  incurred 
since  Nov.,  1843,  which  the  aaaigaae  offered  to 

Say  upon  the  papers  being  delivered  up.  This 
lessrs.  Forshaw  refosed  to  do  until  both  the 
bills  of  432.  and  5562.  16«.  8<2.  were  paid, 
I  claiming  a  general  lien  upon  the  papers  on  be- 
half of  the  three  several  firms  of  Forshaw  and 
Blundell ;  Forshaw,  Blundell,  and  Forshaw,  and 
Forshaw  and  Forshaw. 

Mr.  Bethell  and  Mr.  J.  Adams  for  the  peti- 
tion,  contended,  that  as  the  papeia  sought  to 
be  delivered  up  related  to  matters  transacted  by 
the  firm  of  Forshaw,  Blundell,  and  Forshaw, 
and  were  never  in  the  possession  of  the  firm  of 
Forshaw  and  Blun<kB,  the  latter  firm  could 
claim  no  lien  upon  them  whatever :  citing  ex- 
parte  HortfaU,  7  Bam.  &  Cres.  528 ;  exparte 
Houldsworth,  4  Bing.  K.  C.  386;  In  re  Ford, 
Leg.  Obs.  vol.  34,  p.  277. 

Mr.  Bacon  and  Mr.  Dickinson,  contrk,  con- 
tended, that  Messrs.  Forshaw  and  Blunddl, 
the  first  two  partners,  clearly  had  a  lien  on  the 
papers  which  came  into  their  possession  after 
the  third  partner  joined  them,  and  the  mere 
fact  of  a  third  partner  so  joining  could  not  de- 
stroy that  lien — and  although  the  lien  on  the 
papers  which  the  three  might  have  should  be 
satisfied,  still  the  lien  of  Sie  two  on  the  same 
papers' continued.  Gregory  v.  Cresswell,  14  Law 
Jour.  N.  S.,  p.  300 ;  Exparfe  Stirling,  16  Ves. 
215. 

The  Ftce-CAance/for,  without  hearing  the  re- 
ply, said,  the  case  was  very  difiterent  Sam  that 
of  Gregory  v.  Cresswell,  because  there,  aJthough 
there  was  a  change  of  partnership,  the  right  was 
continued  from  one  partnership  to  another ;  but 
suppose  in  the  present  case  the  partnership  of 
the  three  had  alien  on  the  papers,  and  two  of  the 
partners  who  claimed  the  original  lien  on  them 
died,  then  the  possession  would  go  to  the  sur- 
vivor of  the  three,  but  how  coidd  the  survivor 
clidm  a  lien  upon  the  papers  for  a  debt  in 
which  he  had  no  interest,  it  appeared  to  him 
that  in  respect  of  those  papers  which  came  into' 
the  possession  of  the  partnerdiip  of  the  three 
de  novo,  the  two  had  no  lien  for  tiae  debt  in- 
curred by  those  two. 

(Before  the  Four  Judges.) 
Penniall  v.  Harbome.    Hilary  Tern,  1848. 

LEASE.  —  COVENANT    TO     INEUftS.  —  F0»- 
FEITURE.— ACTlOIf  TO  RBOOVBil  DBPOErT. 

A  lessee  covenanted  to  insure  tke  dBitmtJfn- 
misss  in  the  names  of  tke  lessors,  ami  i» 
deflmU  of  so  dsiag,  tke  Imsors  is  hrn 
piamr  of  re*mtf%  l^ga  mmths  ^^Ur  tke 
emsesttum  of  tke  Saaasupsliag  ^  iuwmmm 
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WM  efeeted  in  the  names  qf  the  lessors  and 
tis&see. 
Hold,  ikat  tks  insunmes  was  noi  ^wxtsi 
witAkk  a  reasonable  time  after  the  execution 
eftke  lease,  and  that  «  poUey  effected  m 
the  names  of  the  lesnats  and  the  lessee  was 
net  a  eom^^iiance  with  the  terms  of  the  co- 
pemmiin  the  lease;  and,  the  lessee  not 
bemg  able  to  make  oat  a  pood  title  to  the 
premises,  that  the  vendee  of  the  lease  might 
recover  back  a  sum  of  mxmey  paid  by  way 
of  deposit  for  the  pwreikase. 

This  was  an  action  of  assumpsit,  brought  to 
recover  the  sum  of  50?.,  being  the  deposit  made 
by  the  plsdntiff  for  the  purch^e  of  a  leasehold 
property.  In  April,  1845,  a  lease  of  a  house 
and  some  cottages  was  granted  to  the  defend- 
ant, in  which  the  defendant  covenanted  to 
insure  in  the  names  of  the  lessors  the  demised 
premises  in  a  certain  sum,  in  a  particular  office 
specified,  or  if  that  should  be  discontinued,  in 
some  insurance  office  to  be  approved  of  by  the 
parties,  or  in  default  of  so  doing,  the 
lessors  to  have  power  of  re-entrj'.  From 
April,  when  the  lease  was  granted,  till 
June,  1845^  the  cottages  and  house  were 
insured  in  the  joint  names  of  the  lessors 
and  the  tenant.  Affer  the  insurance  had  been 
effected  rent  had  been  paid  to  the  agent  of  the 
lessors,  but  it  did  not  appear  that  he  knew  at 
that  time  of  the  manner  in  which  the  insurance 
had  been  effiscted.  The  case  was  tried  before 
Lord  Denman,  C,  J.,  in  London,  who  directed 
the  jury  to  find  a  verdict  for  the  plaintiff.  A 
rule  nisi,  pursuant  to  leave  reserved,  was  ob- 
tainsd  to  set  aside  the  verdict  and  enter  a  non- 
soil. 

Mr.  Martin  and  Mr.  Voules  showed  cause, 


no  breach  of  the  eovenant  because  the  insur- 
ance is  e&cted  la  tho  names  of  the  lessoars,  and 
another  person.  The  statute  li  Geo.  3»  c  78^ 
s.  S3«  provides  how  money  insured  on  houaes., 
burnt  shall  be  ^plied,  and  the  tenant,  by^ 
having  his  name  inserted  in  the  {lolicy,  takes 
no  more  interest  than  the  statute  gives  him. 

Lord  Denman,  C.  J.  I  think  there  is  no 
distinction  in  principle  between  the  facts  of 
this  case  and  tnose  of  the  case  citad»  wJiei^^ 
an  action  of  ejectment  was  brought  by  &e 
landlord  against  the  tenant  for  a  forfeiture; 
for  if  the  tenant  attempts  to  sell  by  Interest  in 
the  premises*  he  must  show  that  he  bas  the 
power  to  make  out  a  good  title.  There  are 
two  objections  made  to  the  manner  in  which 
the  lessee  has  compHed  with  the  covenant  to 
insure.  For  a  period  ai  nearly  two  months 
after  the  execution  of  the  lease,  no  insurance 
was  effected  on  the  cottages  which  formed  part 
of  the  demised  premises.  Again,  the  insur- 
ance is  effected  in  the  names  of  the  three 
lessors  and  the  lessee,  which  is  not  in  com- 
pliance with  the  terms  of  a  particular  contract 
which  reonired  the  policy  to  be  effected  in  the 
names  ol  the  three  lessors.  The  statute  14 
Geo.  3,  c.  78,  does  not  appear  to  me  to  have 
any  appHcation  to  this  subject,  because  the 
83rd  section  provides,  that  any  person  who 
has  an  interest  in  the  premises  may  apply  to 
have  the  benefit  of  the  provisions  of  that  sta- 
tute. 

Patteson,  J.  I  think  this  rule  ought  to 
be  discharged,  because  the  defendant  fails 
to  make  out  a  good  title  to  the  premises, 
on  the  ground  that  it  was  in  the  power 
of  the  lessors  to  enforce  the  forfeiture.  It 
is  said  that  as  between  vendor  and  vendee 
the  same  reasons  do  not  apply  as  between  land- 


The  plaintiif  is  enUtled  to  retain  the  verdict  jor^  and  tenant,  but  I  do  not  think  that  any 
for  the  deposit,  on  the  ground  that  the  defend-  g^fh  distinction  exists ;  at  all  events,  it  is  clear 
ant  was  not  in  a  situation  to  make  out  a  good  -^^  ^^^^  ^j^g  ^^j^t  the  defendant  haa  not  that 
title  to  the  premises.  The  defendant  had  ^hicb  be  professes  to  convey.  If  there  was 
failed  to  comply  with  the  terms  of  the  cove^  |  ^ny  doubt  whether  the  policy  of  insurance  had 
nant  in  the  lease,  and  there  was  a  period  dur- ,  \^q^  effected  within  a  reasonable  time  afber 


ing  which  the  lessors  might  have  brought 
ejectment,  because  the  cottages  were  not  in- 
sured in  any  office.  Afterwards  the  cottages 
were  insured,  not  according  to  the  terms  of 
the  covenant  in  the  names  of  the  lessors,  but 
in  their  names  and  that  of  the  tenant.  This 
also  amounts  to  a  forfeiture  of  the  lease,  be- 
cjiuse  the  object  of  the  covenant  was  to  give 
4he  lessors  alone  the  right  to  sue  on  the  policy. 
Doe  dem.  Must  on  v.  Gladwin,* 

Mr.  Knowles  and  Mr.  Miller,  contrk. 

The  covenant  in  the  lease  does  not  say 
within  what  time  the  policy  of  insurance  is  to 
be  effected.  In  Doe  dem,  Muston  v.  Gladwin,^ 
the  action  was  brought  by  the  lessor  against 
tiie  lessee,  but  this  being  an  action  by  the 
vendee  to  recover  the  deposit,  the  rights  of 
the  lessors  only  come  indirectly  in  question. 

The  words  of  the  covenant  ue,  that  the  in- 
surance shall  be  in  the  joint  names  of  the 
lessors^  but  not  in  their  names  alone  ;  there  is 
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the  execution  of  the  lease,  the  court  might  have 
sent  the  case  down  for  a  fresh  trial ;  but  1  think 
there  would  be  no  use  in  so  doing,  since  the 
court  is  of  opinion  that  an  express  covenant  to 
insure  in  the  names  of  the  three  lessors  .is  not 
complied  with  by  an  insurance  in  the  names  o£ 
the  three  lessors  md  the  name  of  another  per- 
son. The  introduction  of  the  third  naosB 
might  easily  introduce  great  ^ffieulty  in  case  it 
became  necessary  to  bring  an  action  on  du 
policy.  I  think  the  statute  14  Geo.  3  does  not 
apply  in  this  case  for  the  reasons  that  haise 
alresbdy  been  given. 

Coleridge,  J.  I  am  of  the  same  opinion  onbotk 
points.  I  thuk  this  rule  must  be  discharged,  if 
the  defendant  had  BO  interest  in  the  prennseo 
which  he  could  convey,  and  he  clearly  had  iMrt 
that  power  if  there  had  been  a  foHbitore. 
From  April  to  June  1845  tin  cottages  were  not 
insured  at  ail.  If  the  insurance  had  bean  af* 
fectcd  wiiikin  a  few  days  after  tlse  execuftion^f 
the  leMe,  it  migbklie  said  tiial  it  was  affwtsd 
within  a  reasaraidaitime,  but  I  think  thdomis- 


sfir- 
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sion'.to  imnre  for  two  months  cannot  be  calkd 
a  t^vtvmJbie  d^lay.  On  the  other  point  I  think 
thive  has  not  been  a  compliance  with,  the  cove- 
nant to  taaure  in  the  names  of  the  lessors. 
There  might  be  a  specific  object  in  requiring 
that  lA  case  of  fire  toe  money  should  be  paid 
into  the  hands  of  the  lessors^  and  if  the  name 
of  the  lessee  was  indoded,  and  the  money  was 
paid  to  him  there  might  be  great  difficulty  in 
getting  it  back  again. 
JVighiman,  J.  concurred.     Role  discharged. 


€iutm'i  Men^  practice  Court. 

0BQU88TRATION. — INTEREST  ON   JUDG- 
MENT. 

Watkins  v.  Tarply,  clerk.    Michaelmas  Term, 
Nov.  25,  1847. 

A  plaintiff  hating  obtained  judgment  against 
a  beneficed  clergyman  in  1834,  imted  a 
sequestration  to  the  bishop  qf  his  diocese 
to  sequester  the  profits  qf  his  Hoing,  In  the 
gear  1836,  an  act  was  passed  (l  4-  2  Viet., 
e,  110,  s.  17  J  which  gave  judgmeni^cre- 
ditors  a  right  to  four  per  cent,  interest  on 
judgments  obtained  by  them  from  the 
time  of  the  act  coming  into  operation,  as 
to  Judgments  entered  up  btfore  the  act, 
and  as  to  those  entered  up  after,  from  the 
time  of  so  entering  it  up.  In  December, 
1839,  another  writ  of  sequestration  was 
lodged  with  the  bishop  against  the  profits 
of  the  liping  at  the  suit  of  other  parties. 
A  motion  being  made  by  the  first  seques- 
trator that  the  writ  of  sequestrari  facias 
^ould  be  handed  over  to  him  to  enable 
Mm  to  indorse  the  amount  of  interest  from 
1836  thereon,  the  court  refused  to  make 
such  an  order. 

This  was  a  rule  calling  upon  the  Bishop  of 
Peterborough  to  show  cause  why  he  should 
not  make  a  return  of  the  sums  that  he  had 
levied  under  the  writ  of  sequestration  issued 
in  this  action,  and  what  he  claims  to  deduct 
for  the  costs  and  charges  attending  the  levy, 
and  also  calling  on  the  bishop  and  the  de- 
fendant to  show  cause  why  the  said  writ  of 
seque^s^tion  should  not  be  handed  back  to 
the  plaintiff,  in  order  that  a  farther  indorse- 
ment may  be  made  thereon  of  the  interest  due 
on  the  iudgment  under  1  &  2  Vict.,  c.  110. 

In  tms  case,  it  appeared  that  in  the  year 
1834  the  plaintiff  ootained  judgment  against 
the  defendant,  who  is  a  beneficed  clergyman, 
npon  this  judgment  a  writ  of  sequestrari 
facias,  issued  to  the  Bishop  of  Peterborough 
to  sequester  the  profits  of  the  defendant's 
living,  which  had  been  done  from  time  to 
tim^  but  the  judgment  was  not  yet  entirely 
satisfied. 

In  the  year  1838  the  statute  1  &  2  Vict.,  c. 
110,  was  oassed,  which  came  into  operation  in 
the  October  of  the  same  year ;  by  the  17th 
•ectioB.  of  this  act  it  is  enacted!  "  That  every 
judgmjBnt>dsbt  shall  carry  interest  at  the  rate 
of  four  |»er  centum  per  annum  from  the  time 


of  entering  up  jadgment,  or  from  theiJAe  of 
the  commencement  of  this  act,  in  cam  sf 
judgments  then  entered  up,  and  cairyinf  ir 
terest  until  the  sa^ne  shall  be  satisfied,  and 
such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment."  Another  le- 
ouestration,  issued  in  December,  1839,  at 
the  suit  of  another  creditor  of  the  defeodmt, 
which  still  remains  in  force  and  unsatisfied. 

Bovill  now  showed  cause  on  the  part  of  the 
bishop,  and  contended  that  the  bishop  ought 
not  to  have  been  called  on  to  show  cause,  bnt 
merelv  the  parties  that  were  interested ;  with 
regara  to  the  object  of  the  rule,  it  was  very 
unfair  towards  the  other  creditor,  if  wmt 
absolute,  as  it  would  enable  the  plaintiff  to  kvj 
the  amount  of  eleven  years'  interest  on  his 
judgment,  and  so  postpone  the  claim  of  the 
other  creditor :  if  indeed  there  had  been  no 
other  writ  of  sequestrari  facias  in  force,  the 
matter  would  have  been  different. 

AspinaU. — I  appear  to  show  cause  on  the 
part  of  the  defenaant,  and  I  object  to  the  se- 
cond part  of  this  rule  being  made  absolute  on 
the  ground  that  if  the  endorsement  be  made, 
the  effect  will  be  to  postpone  the  liqiudation 
of  the  defendant's  debts«  m  which  he  is  inter- 
ested ;  besides,  if  indeed  the  plaintiff  is  enti- 
tled to  the  amount  he  seeks  to  claim  b^  this 
endorsement,  he  may  equally  obtain  it  without 
any  endorsement  at  all;  and  so  tbe  court  wiJl 
not  interfere,  but  leave  him  to  enforce  hi$ 
claim  as  he  best  may. 

Phipson,  in  support  of  the  rule,  admitted 
that  tne  effect  of  making  the  rule  absolute, 
would  be  to  postpone  the  other  creditor,  bpt 
contended  that  the  language  of  1  &  2  Vic. 
cap.  1 10,  clearly  showed  that  it  was  the  inten- 
tention  of  the  legislature  to  confer  a  light  to 
plaintiffs  situated  as  the  present  plaintiff  is,  to 
interest  on  their  judgments  from  the  time  of 
that  act  coming  into  operation,  and  if  so,  the 
proper  course  to  be  taken,  was  that  adopted  in 
the  present  case. 

Erie,  J.— I  feel  it  my  duty  not  to  grant  this 
application,  since  the  endorsement  would  have 
the  effect  of  increasing  the  amount  of  the 
plaintiff*s  claim,  and  therefore  be  extremely 
prejudicial  to  the  other  creditors.  It  would 
be  extra-judicial  to  pronounce  an  opinion  whe- 
ther or  not  the  bishop  has  at  present  any  au- 
thority to  levy  the  amount  of  interest;  out  I 
think  that  to  make  the  endorsement  sought^ 
would  be,  in  effect,  to  issue  a  new  writ ;  and  I 
think  if  I  were  to  do  that,  I  should  be  doing 
injustice  to  the  other  creditors  of  the  defend* 
ant,  as  the  satisfaction  of  their  debts  would  be 
considerably  postponed.  I  have  the  less 
scruple  as  to  refusing  this  application,  becauie 
I  find  that  when  1  &  2  VicUc  110,  passed, 
there  was  no  other  sequestration  against  the 
defendant's  living  in  existence,  nor  was  then 
for  a  considerable  time  afterwards ;  so  that  the 
plaintiff  might  then  have  issued  a  new  writ  ^- 
dorsed  for  tne  interest.  I  must  therefore  Isivs 
the  plaintiff  to  get  his  interest  in  any  srajr  he 
may  be  advised  he  can.  With  regard  tb  the 
first  part  of  the  ruleJK  there  is  no  olyesikiai  to 
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thM,  tiM^eibre  Uiat  branch  of  the  rule  will  be 
absohitft. 

Rola  sbwlate  as  to  the  first  bnnch,  and 
ditcherged  as  to  the  last. 


Cammon  9U». 

(City  of  London.) 

Toms,  appellant,  and  Lucltett,  respondent  j  and 

Doming,  appellant,  and  Luckett,  respondent. 

Michaelmas  Term,  Nov.  15,  1847. 

QUAJJFIOATKON  TO  VOTB  AS  OCCUPYING 
TKNANT. — ''OTHBR  BUILDING*'  WITHIN 
3  W»  4,  C.  45,  S.  27.*-BXCLU8IVB  OCCUPA- 
TiaN.--K30NTR0Ii  OVBB  KBY  OF  OUTBR 
DOOB^ 

Where  two  claimants  to  vote  occupied  in  the 
one  case,  two  rooms  in  a  house,  and  in  the 
other  case  a  counting-house,  at  a  sufficient 
rent,  and  the  landlord  in  the  former  in- 
stance  occupied  a  shop  and  parlour  on  the 
ground  floor,  and  had  a  key  to  the  outer 
door  in  common  unth  the  claimant,  and  in 
the  other  instance  occupied  a  counting- 
house  in  the  same  house,  the  key  to  the 
outer  door  ofvhich  was  exclusively  kept  by 
a  clerk  of  the  landlord* s,  who  resiaedon  the 
premises  for  protection's  sake  and  the  ac- 
commodation o/  the  occupiers,  whom  he  let 
in  and  out  at  night  when  the  outer  door  was 
dosed,'  the  landlord  in  neither  case  him- 
self residing  on  the  premises. 

Held,  that  the  claimant  in  respect  qf  the  OC' 
cupatiou  of  the  rooms  was  as  much  entitled 
to  vote  as  the  claimant  who  occupied  the 
counting-house^  the  former  being  within  the 
meaning  qf  the  words  "  other  building  "  in 
the  2ttk  section  qf  the  2  IV.  4,  c.  45  ;  that 
both  claimants  possessed  a  sufficiently  ex-. 
elusive  right  of  possession  to  constitute  them 
tenants  and  not  lodgers  i  and  that  the  cir- 
cumstance of  the  claimant  in  the  one  case 
having  the  use  qf  the  key  to  the  outer  door 
in  common  only  with  the  landlord,  and  of 
the  hey  qf  the  entrance  in  the  other  case 
being  exclusively  kept'by  a  resident  clerk  of 
the  landlord,  did  not  qualtfy  the  right  and 
interest  qf  the  claimants  so  as  to  tMke  them 
the  less  tenants. 

In  the  first  of  tiie  above  eases  the  statement 
of  the  ease  was  as  follows :— The  respondent 
objected  to  the  name  of  Moses  Toms  being  re- 
tained on  the  list  of  persons  in  the  parish  of  St. 
Giles  without,  Crippl^ate,  entitled  to  vote  for 
the  city  of  London .  The  facts  of  the  case  were 
these : — Moses  Toms  occupies  the  first  floor, 
connsting  of  two  rooms  in  the  house  No.  21, 
Milton  Street,  in  the  said  parish,  in  which  he 
ives  and  baa  resided  for  the  last  year  and 
hre^^uarters,  at  a  rent  of  Ss.  6d.  a  week.  His 
andJord  occopies  a  shop  and  parlour  on  the 
(Tooad  Boer  in  the  sanote  house,  but  does  not 
tleep  fiiere,  and  three  other  persons  occupy 
^ther  dlsCincC  apartments  up-stairs  in  the 
louse.  Tbereis  but  one  outer  door  to  the 
umse^  hf  ^tAAth  the  landlord,  iii  common  with 


all  the  imnatet,  enters  and  conies  out.  The 
landlord,  the  party  objected  to,  and  the  thMe 
other  inmates,  have  each  reBpectively  a  key  ef 
the  outer  door,  and  they  all  lock  or  unlock  that 
door  when  and  as  they  please.  The  door  is 
never  barred  or  fastened  inside  at  night  $  tftiere 
is  neither  bolt  nor  chain  to  it ;  it  stands  open 
during  the  dav  time.  The  landlord's  shop- 
door  is  inside  tne  passage,  which  passage  the 
party  objected  to  nas  to  enter  and  pass  along 
to  get  to  the  staircase  that  leads  up  to  his 
apartments,  and  which  staircase  is  shut  off 
from  the  passage  by  a  swing  door  which  has 
no  lock  to  it.  There  is  a  back  kitchen  at  the 
end  of  the  said  passage,  in  which  there  is  a 
cistern  for  water,  and  from  which  all  parties  in 
the  house  are  supplied  with  water  upon  going 

•  there  for  it.    The  outer  door  is  opened  in  the 

•  morning  by  the  party  who  has  occasion  first, 
'  and  locked  at  night  by  whoever  has  last  occa- 
I  sion  either  to  enter  or  leave  the  house. 

I  The  question  was,  whether,  under  the  cu*- 
cumstances  stated,  the  occupation  of  Moses 
Toms  was  such  an  occupation  in  law  as  to  en- 
title him  to  vote  under  the  Reform  Act*  On 
behalf  of  Uie  appellant  it  was  contended,  that 
as  the  landlora  did  not  reside  in,  but  merely 
occupied  a  part  of  ^e  house,  the  appeUant 
having  a  key  as  well  as  the  landlora  of  the 
outer  door,  and  residing  there,  the  landlord's 
occupation  did  not  prevent  Toms  from  b«ng 
enfranchise ;  and  that  therefore  he  was  en- 
titled to  be  registered. 

It  was  urged,  on  the  contrary,  that  Toms  had 
no  exclusive  control  over  the  outer  door,  and 
that  he  was  a  mere  lodger.  The  revising  bar- 
rister held  the  objection  to  be  valid,  and  ex- 
punged the  name  of  the  appeUant  from  the  list 
of  voters.  If  the  court  shonld  be  of  opinion 
that  that  decision  was  erroneous,  the  name  of 
the  appellant  was  to  be  reinserted  in  the  sud 
list  ojf  voters  in  the  before-mentioned  parish. 

In  the  second  of  the  above  cases  the  case 
stated  that  the  respondent  objected  to  the  naine 
of  Henry  Browne  Downing  being  retained  in 
the  list  of  persons  in  the  parish  of  AUhallows, 
Staining,  entitled  to  vote  tor  the  city  of  London, 
in  respect  of  the  occupation  of  a  countinff- 
house  at  No.  11,  Mark  Lane,  in  the  said  parish. 
The  facts  of  the  case  were  these:— Henry 
Browne  Downing  occupies  a  counting-house 
at  No.  11,  Mark  Lane,  aforesaid,  and  he  has 
done  so  for  three  years,  at  a  rent  of  ^Ol,  a 
year.  Six  other  parties  besides  his  landlord 
respectively  occupy  counting-houses  in  the 
same  house,  namely,  No.  11,  Mark  Lane. 
There  is  but  one  outer  entrance  into  the  house. 
At  the  outer  entrance  there  is  a  small  swinff 
iron  gate,  which  is  kept  sometimes  open  and 
sometimes  shut  during  the  daytime,  out  it  is 
never  locked.  There  is  also  a  large  wooden 
gate,  and  likewise  a  door  at  the  outer  entrance, 
both  of  which  are  kept  open  during  the  day- 
time,  but  they  are  shnt  ana  locked  inside  evenr 
night  by  A.  W.  Encver,  one  of  the  landlord  s 
clerks,  who  resides  in  the  upper  part  of  Ae 
house  with  his  family,  and  who  keeps  the  keys. 
Enever  also  unlocks  and  opens  the  outer  door 
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and  the  hage  gaie  every  morning.  The  land* 
lord  requires  hhn  to  reiide  there  for  die  pro- 
tectkm  of  the  pvemiaee  and  the  accommodflSdim 
of  thoee  who  occnpr  the  counting-hmiaee  at 
No.  11,  aforeeaid»  and  if  he  were  to  leave,  the 
landlord  must  hare  another  person  to  reside 
there  in  his  place.  Neither  the  large  gate  nor 
the  outer  door  has  a  keyhole  outside,  there- 
fore thev  can  only  be  locked  and  unlocked  in- 
side. Enever  pays  no  rent  in  money  for  his 
apartments,  but  considers  that  he  pays  it  in 
service.  After  entering  at  the  outer  entrance, 
which  is  common  to  the  landlord  and  to  all  his 
teoants,  proceeding  along  a  short  passage, 
ascending  some  step^  and  turning  a  short  way 
to  the  right,  the  party  objected  to  passes  the 


the  appellant  WM  to  he  rcinetited  iathosttd 
list  of  voters  for  the  said  city. 

Cron^tom^  fer  the  ai^dianti  is  boft  eiM. 
The  present  case  of  Tbsu  v.lmokm  b  nsttlie 
case  of  a  mere  lodger^  but  that  of  a  teosiit 
having  the  exclusive  control  over  the  pKnuses 
demised  to  him.'  On  this  point  the  caw  of 
Wright  v.  The  Towm  Ckrk  {(fStoekport,  5  Man. 
&  Gr.  33, 1  Lutw.  Reg.  Caa.  32,  was  a  strong 
authority.  The  circumstances  here  were  very 
different  from  those  in  the  case  of  Potti  t. 
KneadUy,  7  Man.&  Gr.  85,  i  Lutw.  Reg.  Gas. 
196,  for  there  is  notiaing  here  to  riiow  tkat  tks 
landlord  had  any  poseeseory  donrinioa  srkt 
the  house,  wad  each  occupier  has  a  distinct  aid 
uncontrolled  right  to  the  use  of  the  outer  tor. 


door  of  the  landlord's  counting-house,  and;  In  Score y.  Huggett,7  Man.  &Gri  95>  1  lAtv. 
then  through  folding^^loors  into  a  passage  i  Reg.  Caa.  198,  it  was  held  that  a  penon 
which  leads  to  the  door  of  his  own  countinff- 1  having  the  separate  and  exclusive  occupatioB 
house.  There  is  a  water-closet  near  the  land- 1  of  apartments  in  a  house,  of  which  apartiunts 
lord's  counting-house  door  common  to  all  the  i  he  had  the  key,  and  having  also  a  separate  key 
inmates,  and  £e  party  objected  to,  if  he  desires  for  his  own  use  of  the  outer  door,  the  landlord 
to  use  it,  must  return  to  it  through  the  folding- 1  of  the  house  not  residing  therein  ner  occupy- 
doors.  He  pays  Enever  a  small  yearly  sum  |  ing  any  part  of  it,  was  an  occupier  and  teaant 
in  consideration  of  his  servant's  sweeping  the  of  a  house.  That  case  governed  the  prsient, 
passage  between  his  own  and  the  landlord's  unless  the  landlord's  occupying  any  part  of  tbe 
coimting-house.  He  has  no  key  of  the  outer  i  premises,  and  having,  in  common  tntk  the 
gate  or  door,  and  if  he  wishes  to  gain  admit-  { tenants,  a  key  to  the  outer  door,  made  a  differ- 
tance  after  the  large  gate  and  door  at  the  outer :  ence,  which  it  is  submitted  it  ^  not.  Wmu^ 
eBtraoce  are  shut  at  night,  or  before  they  are  v.  Perkins,  which  would  be  relied  on  by  tbe 
opened  in  the  morning,  he  can  only  do  so  by  other  side,  was  the  case  of  a  mere  lodger.  He 
nnging  a  bell  and  getting  it  answered  by  also  referred  to  Kearney's  case,  Aloodc  Be;* 
Enever,  the  landlord's  clerk.    The  party  ob-  Cas.  22 ;  Rear  v.  Rodgers,  I  Leach,  C  C.  89; 


jected  to  read  a  letter  addressed  to  himself  by 
the  said  Enever,  and  afterwards  put  it  into  the 
hands  of  the  revising  barrister.  The  following 
is  a  copy  thereof: — 

*'U,  Mark  Lane, 
I5th  Ocf.  1847. 
"  Dear  Sir, 
"  In  reply  to  your  question  whether  the  out- 
side gates  are  locked  at  night  or  not  by  myself 

or  sen-ant,  I  beg  to  state  they  are,  but  of  course  j^"';^^  «8cs,"i8''  ncT'iihrth^    thS*hStto^ 

vou  or  your  servant  would  be  admitted  at  any  I  ^^^j^^^  ^^^he  premises,  but  whether  or  not  tlie 

hour  of  the  night,  you  having  a  right.  .    ^^^  occupying  enjoys  an  exclusive  riglit  rf 

/Q-      A^  T\    w  17  iwssession.    In  Wright  v.  The  Tbwn  CM  of 

«T    XI   n^n*    •       -,  ^,^- Enetkr.       l^oc*porf,  the  landlord  not  only  did  not  Twkk 

To  H.  B.  Dowmng,  Esq."  |  ^^  ^^.^p^^es,  but  it  also  appeared  tbat  he 

It  was  contended  on  behalf  of  the  objector,  j  did  not  retain  a  key  of  the  outer  door;  ^ 

that  there  being  but  one  outer  entrance  into  I  case,  therefore,  differed  from  the  present.   The 


Reg.  V.  Ponsohbtf,  11  Law  J.  N.  8.  M.  C.  75; 
32  B.  Rep.  14;  Monks  y.  Dy*es,  4M.ftW. 
567  ;  Fefm  v.  Greflwt,  2  Bing,  N.  C.  «17. 

Chrove,  for  the  respondents  in  boA  eases. 
The  27th  section  of  2  Wm.  4,  cap.  45,  gives 
the  right  to  vote  to  a  party  who  shall  occupy, 
as  owner  or  tenant,  anv  house,  warehouse,  &(. 
In  the  present  ease,  the  app^ant,  it  is  mb- 
mitted,  does  not  come  within  that  provi- 
sion.     The  true  critwion,  as  supported  br 


No.  11,  the  landlord  using  that  entrance  and 
occupying  a  counting-house  there ;  the  land- 
lord's servant  keejMng  the  keys  of  the  outer 
entrance,  and  the  appellant  ha^nng  no  key 
thereof  nor  independent  power  of  access,  the 
appellant  was  not  entitled,  under  the  2  Wra.  4, 
c.  45,  sec.  27}  to  be  registered  as  a  voter  for 
the  said  city  in  respect  of  his  said  occupation. 
On  the  contrarv,  it  was  urged  on  behalf  of  the 
appellant  that  the  Reform  Act  did  not  contem- 
plate that  under  the  drcnmstances  stated  the 
party  objected  to  should  not  be  enfranchised, 
and  that  he  was  entitled  to  vote.  The  revising 
barrister  held  the  objeetion  to  be  valid,  and 
expunged  the  name  or  the  party  from  the  list 
of  voters.  If  the  court  should  be  of  opinion 
that  that  decision  was  erroneous  the  tiame  of 


occupation  of  the  shop  here  by  the  laadloid, 
although  he  did  not  sleep  on  the  pscnivKS. 
clearly  qualified  the  other  occupiers'  inteietti. 
so  as  to  prevent  their  enjoying  a  sufficiieiita- 
elusive  poseesak>n.  The  case  of  Wanseff- 
Perkins,  7  Man.  &  Gr.  151,  Lutw.  Reg.  Ctf- 
252, 10  rather  an  authority  in  favour  of  the  R* 
spondent.  In  that  ease,  Tindal*  C.  J.,  s^,  ^ 
landlord  "  having  the  whole  of  the  heme,  h^ 
the  present  daimant  into  the  possession  ef  f^ 
second  floor,  retaining  himself  the  posaMsa 
of  the  other  part  of  the  house.  Thai  does  not 
appear  to  me  to  conetitute  a  eeparaHe  ooe^s* 
tion  of  the  second  fleer  by  the  tenant,  butpatt 
him  in  the  sntnatioB  of  a  lodger  or  iw^* 
In  that  case,  too,  the  claimanty  as  here,  bid  i 
key  to  the  outer  door  as  wellaellift  hom^r 
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it  ii  fofamitted)  therefore^  that  it  it 
Jbrthe dMsaMt  to  bav^  dM  exdttsive  ooacrel 
ovfTtkeoMrdoortotfWtilldhnfttdiFote.    Tlw 
cmmtd&md  to  on  the  otlwr  Mb  as  to  hor- 
f/kryt,  have  no  afyplicsatioa  here.    Rm  v.  TAe 
InMUmds  (tf  DiecAMf,  9  B.  &  a  17«,   185, 
iMM  lafemBd  to  on  thia  point.    In  the  conrso 
of  tbi  arraaient  the  caae  oC  WkUkam  r.  Tlo- 
flM«»  7  Mtt.&  Gr.,  1  L«t«r.  Reg.  Gas.  135,  ras 
abodfeRl. 
Owaploa  waa  heard  in  leply. 
ITtUIr,  C.  J.  In  thia  caae  of  TVnm  v.  Laofolf, 
the  qucacion   referred  to  the  oonrt  ia  very 
liaited,  for  tbe  statement  of  the  caae,  aftfer 
settug  foith  Tahoaa  facta  aa  to  the  mtereat  of 
the  tcnanta,    and    the    mode   of    enjoying 
the  ppemieea,  proceeds  to  aay  that  it  waa  urged 
on  behalf  of  the  appellant,  that  as  the  landlord 
did  not  reaide  in  die  houae,  hut  merely  occu- 
piad  a  part  of  it,  and  aa  the  appellant  reaided 
oa  the  prenaiees,  and  had  a  hey  to  ihe  outer 
door  aa  well  aa  the  kndlord,  the  occupation  by 
\}m  hmdhird  did  not  prevent  the  appellant  from 
having  aright  to  vote.    Tho  objection,  there- 
fore, 18  that  the  party  had  not  the  exclusive 
contTtA  over  the  outer  door,  and  upon  that  the 
rarituig  barriater  gave  hia  deoaion.    Now  I 
aaofmiiuion  that  such  objection  is  not  well 
fottnded,  and  that  the  absence  of  exclusive 
control  over  the  outer  door  does  not  disentitle 
the  party  to  Tote.    Looking  at  the  fieta  of  the 
case,  the  ahs^  of  die  objection,  and  the  mode 
ia  vhich  the  question  is  referred,  it  seems  to 
ae  that  the  intflBtion  of  the  reviaiiiff  banister 
was  to  ask  US  whether  or  not  that  ftoaenee  of 
control  had  the  effect  of  {xrevemting  the  appel- 
l»t  from  being  eonaidared  a  tenant  within  the 
act,  and  made  him  mevdy  a  lodger.    The  87th 
Mcibn  of  the  ftetem  Aot  encta  that  a  party 
"  who  shall  ooonpy,  &c.>^  as  owner  or  tenant^ 
any  house,  wnrdionae,  eonnting4M>oae,  shop, 
or  othec  buildaag,  being  eitbcr  senantely,  or 
j<>atly  with  any  land,  Ace,  occopiea  therewith, 
as  owaer,  or  occupied  therewith  by  him  aa 
tnnait,  under  tiie  same  landlord,  of  the  clear 
J9i^  vahie  of  not  leaa  than  lOi^  shall,  if  duly 
ngislared  according  to  the  pvovisiDns  herein* 
after  contaMod,  be   eoititled  to  vnte  in  tbe 
ehction  of  a  jnember  or  memban  to  serve  in 
aay  fhtNam^rliamanit  for  auch  city  or  bovoc^tfa," 
^    Now  what  waa  intended  be  be  coaapnaed 
fUun  the  words,  *'  house,  wsrehouse,  count- 
iag^use,  afaop  ?'^    It  ia  qmte  w^  known  that 
^t  ia  meant  by  a  coimtio|^honae,  an  contra- 
distingttiahed  from  a  hoaiae,  is  an  apartment  in 
a  house  need  Jor  particular  porposos ;  and  the 
same  with  respect  to  die  odier  terms,  *'  shop 
aad  wareboua^"  used  ia  the  act,  all  import 
pvtaof  houeea  used  for  partieidtt'  purposes. 
Hb  foUowiaig  worda  in  the  act,  ^  or  other 
building,''    wnre  meant   to  include  all  other 
occnpstaona  of  the  natnra  of  that  of  a  wato- 
iioose^  eoBBting-Jionaci,  or  sfaop,  mk&»  some 
(iistinct  portion  of  a  hoose  ava  in  tiie  same 
miuy»  60GD(Hed  aeparalaly  from  the  whde 
(umse,  and  were  used  by  the  legislatuzn  to  pee^ 
i^ent  nina  dialinciieM^  which  otherwise  would 
^ve  been  very  likely  to  ariae.    In  the  present 


'cnsa,  the  appellant  occupied,  it  is  found,  a  cer* 
tain  apartment  in  a  hmise;,  and  there  cannot 
be  a  docdM;  diflt  it  ought  to  be  considered  an* 
other  buiiding  aa  contra-distinguished  from  a 
house,  jnat  as  much  as  a  shop,  warehouse,  &c., 
ia  another  bofldiog  under  the  provisions  of  the 
act.  It  seema  to  me,  therefore,  that  the  appel- 
lant occupies  that  description  of  premisea 
which,  if  occupied  in  a  certain  character,  en- 
titles him  to  have  a  vote. 

The  character,  then,  which  he  must  have  ia 
that  of  a  "  tenant,"  construing  that  term  in 
the  way  in  which  the  legislature  intended  that 
it  should  be  construed,  nameljr,  in  its  popular 
sense.  He  must  be  an  occupier  under  a  de* 
mise,  which  confers  such  a  title  as  gives  him 
the  es<clusive  rifrht  to  the  possession  of  the 
premises.  Here  the  case  finds  that  the  appel- 
lant occupied  two  rooms  in  the  house,  at  a  rent 
of  5«.  6d.  per  week,  and  from  that  I  should 
have  been  led  to  infer  that  the  occupation  waa 
exclusive,  even  if  the  case  had  not  found  more ; 
but  looking  at  the  whole  of  the  fiacta,  it  is  per- 
fectly clear  that  the  appdlant  was  on  all  sidea 
deemed  to  have  the  exclusive  right  to  his  part 
of  the  house.  Then  here  is  a  party  occupying 
as  tenant,  with  the  exclusive  right  to  certain 
apartments,  and  what  ia  there  further  shown 
in  this  case  to  cut  down  his  qualification  in 
that  respect  ?  The  character  of  the  occupation, 
and  the  nature  and  extent  of  the  party's  in- 
terest, must  be  inferred  from  all  the  arcum- 
stances  of  the  particular  case.  A.  man  may 
occupy  certain  rooms,  in  which  he  may  haw 
the  exdusive  right  of  possession,  but  there  may 
be  somebody  who  possesses  siKh  superior  mas- 
tership and  dominion  over  the  house  as  may 
prevent  his  having  the  character  of  tenant 
within  ^e  act  of  parliament.  The  court  have 
been  eddied  upon  in  particular  cases  to  say 
whether,  under  certain  circumstances,  a  party's 
interest  in  the  exclusive  occupation  of  premisea 
had  been  cut  down,  as  where  the  landlord  has 
been  found  occupying  the  premises,  and  re* 
taining  the  key  of  the  outer  door,  the  court  haa 
said  that  the  mastership  was  so  held  by  the  land- 
lord, as  to  prevent  the  occupier  from  being 
considered  as  a  tenant  within  the  act,  forming' 
their  legal  opinion  on  the  two  facts,  residence 
on  the  premises,  and  retention  of  the  key,  and 
that  they  have  done  even  where  accompanied 
with  tbe  circumstance  of  the  occupier  also 
having  a  key.  The  present  is  not  a  case  of 
the  landlord  residing  on  the  premises,  but 
merely  occupying  certain  rooms  in  the  house. 
If  he  did  himself  reside  on  the  premises  day  and 
night,  there  might  not  be  the  same  necessity 
that  the  contract  of  tenancy  should  give  the 
tenant  the  absolute  right  to  enter  at  all 
times.  But  ^vhere  he  resides,  as  here,  oflf  the 
premises,  what  is  the  just  inference  as  to  the 
tenant's  interest  and  right  ?  If  the  landlord  is 
not  on  the  spot  to  exercise  dominion  over  the 
outer  door,  wno  is  to  have  the  right  to  enjoy 
the  use  of  that  door  ?  Ia  the  tenant  to  have  it 
sometimes  and  not  at  others !  No.  There  la 
certainly  no  such  qualificalvm  of  the  right; 
aad  wixalvrer  may  M  the  juat  inlerence  wh^re 
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the  landlord  Asides  on  ths  premises,  retuning 
entire  and  axcki»ive- dominion  over  the  pre- 
mises, except  in  so  far  as  he  personally  parted 
ivitk  H,  the  same  would  not  be  warranted  by 
the  fact  of  the  landlord's  merelv  having  a  key 
of  the  outer  door,  and  being  otherwise  situated 
as  is  found  in  the  present  case,  but  not  residing 
Ofk  the  premises.  I  cannot  see  on  what  ground 
the  simple  fiact  of  the  tenant's  not  having  ex- 
clusive control  over  the  outer  door  is  to  destroy 
his  light  to  vote.  It  may  be  a  circumstance 
from  which  to  infer  that  the  party  is  not  a 
tenant,  but^  unless  coupled  with  other  matters 
going  to  show  that  result,  it  could  of  itself  have 
no  e&ct.  I  think,  therefore,  that  the  appellant 
here  had  sufficient  control  over  the  premises  to 
pnvent  the  circumstance  of  the  landlord's 
possessing  a  key  of  the  outer  door  qualifying 
bti  interest.  Suppose  the  case  of  an  occupier 
of  a  separate  floor,  the  landlord  residing  at  a 
distance,  and  the  occupier  being  without  the 
exekwive  control  of  the  key  of  the  outer  door, 
can  it  be  said  that  such  occupier  would  not  be 
entitled  to  vote  ?  The  mere  retention  of  a  key 
by  the  landlord  appears  to  me  not  to  have  the 
eroct  of  altering  the  tenant's  right,  and  that  is 
the  only  question  raised  in  the  present  case.  I 
think  the  revising  barrister  was  wron|^,  and  the 
appellant  ought  to  be  restored  to  his  right  to 
vote. 

CoUman,  J.,  concurred. 

Umie,  J.  I  also  think  that  the  appNBllant  in 
this  case  must  succeed.  The  question  intended 
to  be  raised  appears  to  be  not  so  much  as  to 
the  nature  of  the  thing  occupied,  as  the  nature, 
amount,  and  quality  of  the  occupation.  It  is, 
whe^er  the  occupation  in  the  present  case  is 
snch  as  to  entitle  the  appellant  to  vote  as  tenant 
under  the  provisions  of  the  27th  section  of  the 
Reform  Act,  or  whether  it  is  not  merely  that  of 
a  lodger,  which  in  some  cases  has  been  held  to 
be  a  (Afferent  occupation  from  that  of  a  tenant. 
Tkte  spirit  of  those  cases  will  be  found,  I  think, 
to  be  this,  that  where  the  owner  of  the  whole 
house  takes  in  some  other  person  to  live  with 
bun,  though  such  person  may  occupy  a  room 
in  the  house  which  no  one  else  shares,  and  may 
have  free  ingress  and  egress  in  and  out  of  it, 
yet  if  the  owner  otherwise  retains  the  general 
character  of  master  in  the  house,  that  person 
ia  occupying  as  a  lodger,  and  not  a  tenant 
within  the  act.  This  is  altogether  independent 
of  the  partjr'e  having  a  kev  of  the  outer  door  to 
let  himself  in  and  out  at  pleasure.  If  he  have 
a  key  for  such  a  purpose,  I  cannot  conceive 
how  other  persons  having  the  same  right  will 
hinder  him  from  having  the  exclusive  right  to 
the  rooms  which  he  occupies,  or  diminish  the 
tight  dependent  on  his  occupation.  The  ques- 
tion of  whether  the  party  is  a  lodger  or  a 
tenant  I  think  depends  on  the  circumstance  of 
there  being  a  person  living  in  the  house  in  the 
quiQity  and  capacity  of  master  of  the  house, 
and  having  some  degree  of  control  dependent 
on  that  character  of  master,  as  to  that  part  of 
the  house  which  the  party  occupies.  Where 
that  is  the  case  the  party  is  not  a  tenant  within 
the  act,  but  a  mere  lodger,  to  whom  the  statute 


does  not  give  the 
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master  of  the  hovse  does, aot wen iwiaiily  foQov 
from  his  being  landlord.  If  he  did  j^  icfide 
in  the  house  by  himself  or  his  fanuly^  li^iiiiat 
to  be  understood  as  being  the  masl^  of  the 
house  possessing  control  over  the  whole  of  it, 
nor  will  such  right  of  control  be  inferre4  irm 
the  mere  character  of  landlord.  When  a  land- 
lord lives  in  the  house  and  retains  the  ckuieter 
of  the  master,  then  he  may  make  a  pema 
occupying  a  part  of  the  faouie  t,  lodger  aunb, 
and  not  a  tenant ;  but  when  he  lives  out  of  ni 
house,  no  one  can  properly  consider  faim  m 
master  of  the  house  for  that  purpoeew  So  if 
the  landlord  merely  occupies  a  pcvtion  of  tte 
house,  as  in  the  present  case,  I  think  no  qoBS. 
tion  arises,  and  that  the  penon  who  takn 
apartmente  at  a  rent  is  to  be  considered  ai  a 
tenant  and  not  a  lodger.  On  the  wkds,  tfaei^ 
fore»  I  am  of  opinion  that,  conmstently  with  ill 
the  cases  on  the  subject,  the  appellant  here  ii 
entitled  to  vote,  and  that  the  decision  of  the  is* 
visu^  barrister  must  be  reversed. 
JvUluLtM,  J.,  concttrred. 

Decision  nsvened 
The  judguMUt  of  the  court  in  the  seeend  o( 
the  above  cases  {Dovmiaig  v.  Lttclati)  wai  aett 
delivered  as  follows  >— 

fVUde,  aJ.  It  is  quite  denr  in  this  cm 
that  the  kmdlord  retaiiied  nothing  bnl  his  right 
and  interest  as  landlord  with  reepeet  to  tk 
oounting-honae  in  question.  l%ie  is  then  a 
coanting*hoase  fallinff  within  the  mpttm 
words  of  the  a«t,  and  the  questimi  is,  whe^ 
because  the  landlord  employe  a  person  to  Im 
on  the  premises  for  the  protection  of  the  pr^ 
mises  and  the  accommodlation  of  the  teniBtii  h 
has  by  so  appointing  a  person  lor  the  beaefii 
of  the  occupiers  and  for  their  accommo^to 
established  any  relation  that  limits  theialSBatt 
of  the  tenants  who  hold  under  his  demise,  b 
appears  to  me  that  diis  ease  is  fike  that  of  tbc 
houses  in  the  Burlington  Ajrcade  or  AUaof, 
where  there  is  a  gate  which  f  onns  a  commoi 
entrance,  and  for  the  accommodation  of  the  gar* 
sons  residing  there  a  person  is  employed  to 
open  and  dose  such  common  entrance,  as  aha 
for  the  protection  of  the  premises,  and  is  aot 
put  there  to  qualify  in  any  way  the  tenants' is- 
terests,  a  £act  expressly  found  in  the  jiiii«t 
case.  It  appears  also  m  this  case  that  llie  pa** 
sage  is  under  the  control  of  the  several  occo* 
piers  of  the  counting-houses,  they  paying  ftf 
cleaning  each  the  portion  leading  to  nis  leom. 
The  person  so  employed  by  the  landlord  v* 
for  a  purpose  whoUv  distinct  from  diA  secnriag 
of  any  exclusive  right  as  landlord,  hot  raOMly 
for  the  general  convenience  of  ^e  oeenpaa^ 
and  therefore  it  is  qnite  clear  in  this  case  M 
the  appellant  occupied  the  cotmting-boMe  ai 
tenant,  and  there  is  notUng  to  warrsiH  the  id* 
ference  of  any  snch  restraint  as  prevented  tha 
right  to  vote  within  the  act. 

CoUnuM,  J.,  MwU,  J.,  and  mUmmi,  h 
concurxed. 

Deeiaion  TCveisad. 
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.  Qrgifl^f^Bill.  .MichaalzoM  Term,  1847. 

'    »uwomAmirr.>^ifOLLiTr. 

^11  qf^  hjf  a  judge  eU  chambers  to  set  aside 
tie  per^t  in  a  case  iri^d  btfwe  a  sheriff 
U  an  irregularity  not  a  nullitg,  and  there- 
fore  an  application  to  discharge  it,  made 
a/ter  oh  interval  of  two  terms,  is  too  late. 

Thw  wsm  m  rate  obtuaed  by  Crouch,  on  the 
ImI deyof  Trinity Tena,  to  let  aside  an  order 
made  «n  idie  6th  of  inly,  1846,  by  Mr.  Baron 
Piatt  at  chainhara,  lor  setting  aside  a  verdict 
before  the  sheriflT  of  liiddleeez,  and  all  subse- 
oueitt  prooeedinga,  on  the  ground  that  the 
defeadant  had  not  received  due  notice  of  trial. 
Ihe  phdntiff  had  given  notice  for  a  day  on 
wbid)  the  sheiiiF  aat  only  by  adjournment  to 
dispose  of  a*feiv  cases  that  had  remuned  over. 
Wfaeta  that  day  came,  and  the  mistake  was 
discovered,  tl  was  too  late  to  give  due  notice 
hr  the  next  <»riginal  sittings,  and  the  plaintiff 
theieapbn  proceeded  to  try.  The  defendant's 
attoraey  protaaled  against  the  trial  going  on, 
notwithstanding  which  the  plaintiff  went  on 
with  it,  and  immediately  afterwards  the  de- 
fendanf  s  attorney  attended  before  the  learned 
Baron,  aad  obtained  the  order  in  miestion. 

C.  Jones,  Serjeant,  now  shewed  cause,  and 
eanteoded,  thirt  as  a  judge  at  chambers  had 
jarisdietos  to  issue  the  writ  of  trial,  it  was 
oaly  reasonable  that  he  should  have  control 
over  the  proceedings  to  the  end ;  and  that  even 
if  he  had  not  jurisdiction  to  set  aside  die  ver* 
diet,  hut  only  to  stay  the  ezecutbn,  this 
order  was  onlv  an  irregularity,  not  a  nulHty, 
ud  therefore  tne  application  to  set  it  aside  was 
toohite. 

Creuoh;  contri^,  admitted  that  the  applica* 
tkm  wae  too  late  if  the  order  was  only  an 
irp^gviarity,  but  contended  that  it  was  a  nul* 
lity.  I 

Potiock,  C.  B.  How  could  it  be  a  nullity  | 
when  the  other  side  at  any  time  could  eend  in  i 
s  consent,  and  then  there  would  be  no  nol-| 
lity?  I 

Cronck,  This  order  was  made  in  July,  j 
U46.  Hi«.  learned  friend  came  here  in  Mi- 
chaehnaa  Term  afterwards  lor  a  rule  for  judg- 1 
aent  as  in  caee  of  a  nonsuit,  which  was  dis- 
thsiged onpayment  of  costs  on  the  first  day 
of  Eaater  Term;  so  that  the  defendant  him« 
*eif  treated  this  order  as  a  nullity. 

PoUoekt  C.  B.  This  ^plication  must  be 
discharged  with  costs.  The  order  was  made 
in  Ju]y»  1846.  I  do  not  think  it  was  a  nullity. 
It  was  only  an  im^gularity,  and  therefore  the 
plaintiff  ought  to  have  apphed  within  the  first 
lour  days  of  Michaelmas  Term  to  set  it  aside. 

Alderstm,  B.  I  have  no  doubt  this  order 
was  oi^y  an  irregularity.  It  was  an  erroaeoue 
order  ori^inall^,  but  the  ^aintiff  ought  to  have 
spphed  in  Michaelmas  Term  to  set  it  aside. 
There  muat  be  an  end  of  litigation  somewhere, 
fieri  nan  debmt  mdfsictwm  valet. 

The  other  Barons  concurred. 

Biile  diacharged  with  costs. 


Ce«rtef»pitnvM;)t-       .t    .n 
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PBOOr  OF  DBBT.^-aaCVaXTY  BY   OBAWBB 

Where  the  drawer  of  a  biU  deposits  security 
with  a  party  discounting,  and  the  acceptor 
becomes  bankrupt,  the  holder  may  prove 
against  the  estate  of  the  bankrupt  acceptor 
without  giving  up  the  security  deposited  by 
the  drdwer, 

Messrs.  Overend,  Gurney  Si  Co.  proposed  to 
prove  against  the  estate  of  the  bankiuipt 
(Willis)  as  indorsee  of  a  bill  of  exchange  for 
989^  I2s.,  dated  the  28th  August,  1847,  at 
three  months,  drawn  by  one  Richard  Dutton 
upon  the  bankrupt  Willis,  and  accepted,  by 
him.  The  bill  was  discounted  by  Messfv. 
Overend,  Gurney,  ic  Co.  for  Button,  by  whom 
it  was  indorsed  to  them. 

Mr.  Teaguet  on  behalf  of  the  assignees,  sub- 
mitted, that  the  proof  ought  not  to  be  admitted. 
The  facts  were  as  follow: — Dutton,  who  was 
a  wool  factor,  bought  a  large  Quantity  of  wool, 
on  the  joint  account  of  himself,  the  bankrupt 
Willis,  and  a  third  peraon  named  Chapman. 
He  drew  bills  on  WiUia  and  Chapman  to. pay 
for  the  wool,  and  took  these  bills  to  the  amount 
of  3,321/.  to  Messrs.  Overton,  Gurney  &  Co. 
to  discount,  but  they  dedined  to  discount  the 
bills  uaksa  they  had  collateral  security,  and 
the  wool  bought  by  Dutton  was  thereupon  de* 
posited  with  them,  and  was  still  held  by  them 
as  security  for  the  bills.  It  was  submittedi 
that  Messrs.  Overend  and  Gurney  urere  bound, 
either  to  give  up  the  security,  or  to  sell  the 
wool,  and  if  it  aid  not  produce  aufficient  to 
pay  the  bills,  to  prove  for  the  residue  only. 

Mr*  ValUngs,  m  support  of  the  proof,  con- 
tended, that  Messrs.  Overend  and  Gurney,  in 
discounting  the  biU,  were  not  bound  to  con- 
sider what  transactions  might  have  taken  place 
between  the  drawer  and  acceptor.  The  wool 
was  properly  deposited  with  them,  and  they 
were  ignorant  of  any  joint  transaction  between 
the  drawer  and  acceptor.  It  was  the  ordinary 
case  of  a  person  proposinv  to  prove  against  a 
bankrupt's  estate,  who  held  security,  not  from 
the  bankrupt  but  from  a  third  person. 

Mr.  Commissioner  Evans,  Dutton  the 
drawer  and  the  bankrupt  were  not  partners } 

Mr.  Teague,  They  weie  only  partners  in  the 
wool  transaction,  andf  the  wool  bought  for  their 
joint  account  is  deposited  with  Messrs.  Over- 
end  and  Gurney. 

Mr.  Commissioner  Emns.-  This  appears  to 
me^to  be  like  the  common  case  of  a  party  tak* 
ing  a  bill  or  note  from  one  person,  and  taking 
the  security  of  a  third  person  for  its  payment* 
He  is  not  bound  to  enforce  the  security  befiam 
pkoving  againat  the  estate  of  the  party  to  thn 
note  who  becomes  bankrupt  i  tmnk  the 
proof  of  Messrs*  Overend  and  Guiney  must  b» 
admitted. 
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APFtBAVITB. 

Stt  Issue. 

AMBNDMRNT. 

1.  Irregularity. — Jurisdictton.— Master  of  the 
litfUff.— -Ftw-CAa«eeJ/ar.— On  a  motioB  to  dn- 
cbfti^  an  order  of  course  to  amend  in  a  cause 
attached  to  Another  braoeh  of  the  court,  the 
Master  of  the  Rolls  has  not  juiisdiction  to  take 
into  his  consideration  the  condoet  of  the 
parties*  and  will  only  detennine  whether  the 
order  has  been  reipiiarhf  obtained. 

An  order  of  coarse  to  amend  obtained  while 
an  answer  is  outstanding  is  not  '*  irregular," 
though  under  the  circumstances  it  nay  have 
been  improperly  obtained.  ArwM  v.  AtwMy 
9  Beav.  M6. 

3.  Order  ef  Jfoy,  1845.-- Titif  of  mmoer.-^ 
The  16th  General  Order  of  May,  1846,  Art.  38, 
has  reference  to  amendments  after  answer. 
Whan  the  amendments  are  beliore  answer,  the 
case  is  governed  by  the  14^  anicle  of  the  came 
Older. 

Where  a  bill  was  amended  before  answer, 
an  answer  eocpresaed  to  be  **  to  the  bill  of  com- 
plaint, &c.,"  is  regular;  but  when  the  amend- 
I  take  place  after  answer,  the  subsequent 
should  be  headed  ^  to  the  amended 
bill  of  complaint''  Bigby  v,  Bigbyy  9  Beav. 
311. 

See  AmweTj  2j  Dismissal,  2  ;  Order,  2. 

AN8WRR. 

1.  Taking  answer  off  the  fie. — A  bill  con- 
taining reflections  on  a  party  ordered  by  consent 
to  be  taken  off  the  file.  Clifton  v.  BentaU, 
Gifton  V.  Bothamley,  9  Beav.  105. 

2.  Amendment. — ^A  defendant  may  put  in  his 
answer  notwithstanding  an  order  to  amend  has 
been  aerved  upon  him.  Mackeretl  v.  Fisher, 
14  Sim.  604. 

Case  cited  in  the  judgment :   Liviogstooa  v., 

Cooke,  9  Sim.  468. 
See  Amendment,  2  «•  Infant. 

APPSA&.. 

Costs. — Appemrsmce, — On  ^e  hearing  of  an 
appeal  pesented  by  a  defendant,  the  court, 
having  inttraated  that  a  <pie8tion  included  in  it 
relating  to  costs  could  not  be  gone  into  in  the 
abaence  of  co-defendants  wl^  had  not  been 
served,  counsel  were  m  tiie  course  of  the  aign- 
ant  iastnKted  to  appear  for  them  gratis.  But 
the  Lord  Chancellor  refused  to  8aQetio&  such 
an  appearaace,  and  disposed  of  die  case  a»  if 
they  had  not  uypeaiw.  Att^mm-^Qeneral  r\ 
Qiks,  a  Phill.  327. 

•  See  ^ktfitig  Pr^fmdimgSi  1,  2% 

BILL,  SSRVICE   OF. 

jVeio  orders. — ^The  prayer  that  a  defendant,  on 
being  served  with  a  copy  of  the  bill,  nuiy  be 
bound  by  the  proceedings  in  the  cause,  need 


not  be  inserted  in  the  prayer  of  process.  Bmtk 
V.  Qrwes,  14  Sim.  603. 

Case  cited  in  the  judgment :  Gibfton  ▼.  Hiines, 
1  Hire,  517. 

a.  Sereice  of  copy  WT.— Where  the  time  for 
serving  a  defendant  with  a  copy  of  the  b^l  bas 
been  enlarged,  it  is  not  necessaiy  to  serrc  the 
defendant  Avith  the  order  enlarging  the  same. 
F\BntM  V.  Clayton,  15  Sim.  82. 

COSTKMPT. 

Illness  qf  dc/awiaia.— Proceedings  for  con- 
tempt for  want  of  answer  suyed  on  proof  of 
the  defendant's  inability  by  reason  of  illness  to 
put  in  his  answer.  Hicks  v.  JLord  Alcanleg,  9 
Beav.  163. 

CaSDITOJL'e  SUIT. 

Master^s  repert.  —  Aeqmieseenee.  —  irr^r** 
2iirify.^C^mpr(ifnMe.--*Th» Master  made  are- 
port  not  strictly  following  the  order  of  re- 
terence,  but  no  objection  or  exception  hsvini 
been  taken  tliereto,  it  had  been  confirmed.  A 
party  to  the  suit  afterwards  petitwoed,  on  tlie 
ground  of  the  informality,  to  discharge  tke 
orders  awi  and  absoluSe,  confirming  the  report, 
but  it  was  dismissed. 

A  creditor's  biU  was  fikd  by  A.  on  behalf  of 
himself  and  other  creditors  agaiiiBt  £.  and 
others.  After  decree  the  suit  abated  by  the 
death  of  fi.  C,  his  executor,  fikd  a  bill  of 
revivor  on  behalf,  Ac,  and  the  suit  was  re- 
vived. A.  afterwards  filed  other  bale,  and  the 
proceedings  before  the  Master  were  attended 
by  il.  on  behalf  of  the  creditors  at  large,  l^i, 
that  C.  was  not  by  the  fact  of  filing  the  bill  of 
revivor  on  behalf,  &c.,  incapacitalcd  from  com- 
promising for  his  own  benefit  a  claim  on  the 
estate^    Armstrong  v.  Starer,  9  Beav.  277* 

Cms  eitod  in  the  jadgneot:  Earl  of  BaU  r. 
Earl  of  BradftMd,  Z  Ves.  sen.  691. 

See  Re-hearing. 

oacRBx. 

1-  Osi»M«m.—Pe/irfOfi.—Otmeefii«ce.— A  di- 


rection of  the  Master  to  settle  a  conveyaw* 
omitted  in  a  decree,  was  supplied  by  petitwo. 
A  secret  purchase  by  an  agent  firom  his  prin- 
cipal was  set  aside.  By  the  decree,  possession 
was  directed  to  be  given  and  a  conveyance  to 
be  executed.  Accounts  were  also  directed  to 
be  taken  of  the  rents  and  purchase-money, «» 
the  balance  was  d'u«cted  to  be  paid,  but  no  lies 
was  given :  Held,  that  the  conveyance  must  a 
once  be  made  without  waiting  for  the  nesnlt  a 
the  accounts.     Treveiyttn  v.  Charter,  9  Beav. 

2.  £?rror.— An  accidental  dip  in  a  «crK 
directing  a  sale,  if  certun  persons  **  •»!  tt» 
hor-at-law**  should  be  found  parties,  corrected 
on  petitioB  by  substituting  the  words  "otkff 
than  the  heir-aUlaw.*^  Tamer  r.  Hod^,9 
Beav.  265. 

mranflAL. 

1.  Filing  replicaHSH.^~-On  a  motion  to  di«- 


JmUs0MIi^00i  ^Cue9i  Qmim^rfJEqftU^. 


m 


mi88  for  want  of  prosecutioQ^  the  plaiDtiff  un-> 
dertook  to  file  a  r^licafion.  I^  case  stood 
over  to  enable  him  to  perform  his  undertaking, 
and  having  so  done,  was  ordered  to  pay  the 
costs  of  the  motion.  Young  v.  Quincey,  9 
Beav.  160. 

2.  Amendment.  —  Jjost  answer.  —  General 
ordersij— Under  the  gtmeral  orders,  any  de- 
fendant is  entitled  to  mo^e  to  dismiss  for  want 
of  prosecution  after  the  expiration  of  six  weeks 
from  tlift  time  when  his  answer  is  deemed  suf- 
ficient. Upon  such  a  motion  all  unavoidable 
and  all  just  and  reasonable  causes  of  delay  may 
be  considered,  and  in  the  cautious  exercise  of 
its  discretion,  the  court  may  grant  or  refuse  to 
grant  any  further  time  the  plaintiijf  may  re- 
quire. 

An  order  of  coarse,  though  obtained  within 
the  time  limited  by  the  general  ordera,  dis- 
diarged,  on  the  ground  <tf  the  inexcusable  de- 
lay of  the  plaint  in  proceeding,  and  getting 
in  the  answer  of  a  defendant  under  her  control, 
azkd  because  it  had  been  obtained  for  the  pur- 
pose  of  defeating  a  naotion  to  dismiss  for  want 
of  prosecution.  The  expressions  "  last  answer," 
and  the  "  last  of  several  answers  "  in  the  gene- 
ral orders,  regulating  the  period  within  which 
a  plaintiff  may  obtain  an  order  of  course  to 
amend,  mean  the  last  answer  required  in  the 
tben  state  of  the  record.  Forman  v.  Gray,  9 
Beav.  200. 


Ca»A  cited  in  the  judgment : 
Be«r.  689. 


Dtlton  V.  Hayter,  7 


3.  Want  of  prosecution, — Replication. — On 
a  motion  by  one  of  several  defendants  to  dis- 
miss for  want  of  prosecution,  it  is  not  sufficient 
for  the  plaintiff  to  show  that  the  answers  of 
other  defendants  have  not  been  filed,  he  must 
also  show  that  due  diligence  has  been  used  in 
gretting  them  in.  Plaintiff  having  failed  in  so 
doing,  was  ordered  to  pay  the  costs  of  the  mo- 
tion and  file  a  replication  within  a  fortnight, 
and  in  default,  the  bill  was  ordered  to  be  dis- 
missed with  costs.  Earl  of  Momingion  y. 
Smith,  9  Beav.  251. 

See  Orders,  1. 

EXCSPTIONS. 

1 .  Irregularity.  —  Gemsral  orders.  —  In  a 
transition  case  under  the  Orders  of  1845,  ex- 
ceptions were  filed  one  day  too  late,  the  court 
declined  to  order  them  to  be  taken  off  the  file. 
Wkitmore  v.  Sloan,  9  Beav.  1 

2.  Reference. — ^/rr0;^/(inQsr>— Exceptiofttsfor 
insufficiency  were  referred  by  the  plaintifiT  to 
the  Master  in  rotation,  instead  of  to  the  Master 
to  whom  there  had  been  a  previous  ouestion. 
Pending  the  discussion  on  the  irreffularity  in 
the  Master's  ofiBce,  the  time  limited  for  obtain- 
ing the  report  expired.  The  court  eonaidering 
the  error  to  have  ansen  from  inadvertence,  and 
not  from  wilfulness  or  perverseness,  gave  di- 
rections to  the  Master  to  hear  the  exceptions. 
Tuckv.  Rayment,  9  Beav.  38. 

3.  Nunc  pro  tunc. — General  Orders.  —  An 
offder  for  leave  to  file  exceptions  in  the  form  of 
nunc  pro  tunc  will  net  now  be  made,  even  by 
consent,  but  a  special  order  may  be  made  for 


has  expired.      Biddulph  v.  Lord  Camoys,  9 
Beav.  156. 

4.  htstanter.—ieth  Order  qf  May,  1845.-- 
A  reference  of  exceptions  made  instanter  in 
an  injunction  case  and  upon  an  es^^arfe  motion. 
It  is  not  an  order  of  course,  hot  a  special  case 
of  prejudice  must  be  made  out  by  affidavit. 
Muggeridye  v.  I^omaa,  9  Beav.  314. 

5.  Plea. — ^After  plea  and  answer  filed  and 
plea  overruled,  the  plaintiff,  notwithttamdiiig  the 
expiration  of  six  weeks  from  Uie  filing  of  tbe 
I^ea  and  answer,  filed  exceptions  to  the  aaewnr, 
and  obtained  an  order  at  the  Roils  to  vda 
them  to  the  Master. 

Held,  that  the  exceptions  were  regularly 
filed,  and  psr  the  Master  of  the  Rolls  and 
Wigrwn,  V.C.  that  the  I6tk  Order  of  May» 
1645,  rule  22,  applied  to  this  case;  the  siz 
weeks  mentioned  in  the  order  running  from 
the  time  of  overruling  of  the  plea. 

A  motion  to  take  exceptions  off  the  file  for 
irregularity  may  be  made  before  a  Vice-Chan» 
cellor,  jiotwitbjStanding  the  pendency  of  the 
common  order  at  the  Rolls  for  referring  the 
exceptions  to  a  Master.  Esdaile  v.  Moiyneua;, 
2C0U.64I. 

EXECUTION. 

General  Orders  of  May,  1839.— »>»f  of  fi. 
fa. — ^Where  a  writ  of  fi.  fa.  issued  under  me 
General  Orders  of  May,  1839,  has  failed  to 
satisfy  the  demand,  another  writ  may  issue 
into  another  country.  Spencer  v.  Allen,  2 
Phill.  215. 

HABEAS   CORPUS. 

Returns  to  writs  of  habeas  corpus,  when  dia* 
posed  of,  are  to  be  sent  to  the  Record  Office, 
and  not  to  be  re-deUvered  to  the  officer  who 
made  them.    Oldfield  v.  CobbeU,  2  Phill.  289. 

INFANT. 

Answer  after  coming  of  age. — ^An  infant  de- 
fendant, 00  attaining  21,  discharged  the  solici- 
tor who  had  acted  for  her  in  the  suit.  After- 
wards that  solicitor  was  served  with  a  subpoena 
for  her  to  hear  judgment.  He  returned  the 
subposna  to  the  plaintiff's  solicitor,  and  stated 
at  the  same  time  that  the  defendant  had  come 
of  age,  and  that  he  was  no  longer  employed  for 
her.  80ms  months  afterwards  the  cause  was 
heard,  but  without  the  defendant  having  been 
served  with  a  subpoena  to  hear  judgment,  or 
anv  one  appearing  for  her  at  the  hearing,  and 
a  decree  was  made  in  which  she  was  described 
as  an  infiint.  Held,  that  she  was  entitled  to 
put  in  a  new  answer  to  the  bill.  Siuw  v.  Hok, 
15  Sim.  161. 

INJUNCTION. 

Motion  standing  over. — guia  timet* — ^The  cir* 
cumstance  that  a  party  is  commencing  opera#- 
tions  avowedly  for  a  purpose  which  aaotiier 
conceives  to  he  injurious  to  him  and  illegal, 
does  not  warrant  me  latter  In  applying  lor  an 
injunction,  vnless  the  circunutances  of  the  eaee 
at  the  time  when  the  ntdtioQ  is  made  are  txtek 
as  to  enable  the  court  either  to  form  its  own 
opuiion  as  to  the  legality  of  tlie  meditated  1 
pose,  or  topsttfaat  oueation  into  a  oovse  of 
trial ;  and  merefi 


mediate  trial; 


efore,  where  that  is  -nut 


fiKng  them,  notwithstanding  the  time  limited  I  the  case,  the  motion  w3l  watk  Qw 


to 


axa 


jinaif/iiKalDi§ui<if(kuif:  CwrUv/Eqtdi^ 


stand  over  till  the  purpose  has  been  so  far  exe- 
cated  as  that  its  character  may  be  judged  of, 
but  will  be  at  once  refused.  Htunes  v.  Taylor, 
2  PhilL  209. 

IStUB  ON  INTBRLOCUTORT  MOTION. 

Heir,  —  Afidavits.  —  Where  the  plaintiff's 
right  depends  on  his  being  heir,  the  court  has 
jurisdiction  to  grant  an  issue  to  try  that  fact  on 
an  interlocutory  motion.  If  the  facts  of  the 
case  make  it  proper,  it  is  not  very  important, 
whe^er  they  appear  on  a  motion  for  an  injunc- 
tion or  receiver^  or  upon  a  direct  motion  for 
the  issue. 

Such  an  issue  was  refused  in  a  case  where 
there  was  nothing  but  the  bare  assertion  of  the 
plfdntiff's  heirship  on  the  one  side,  and  the  as- 
sertion of  the  defendant's  ignorance  on  the  other.  | 
On  such  a  motion,  affidavits  of  facts,  of 
which  the  defendant  by  his  answer  professes  to 
be  ignorant,  are  inadmissible.  Lancashire  v. 
Lancashire,  9  Beav.  259. 

Cases  cited  in  the  judgment :  Goulden  v,  Ljdiat» 
4  Y.  &  Coll.  374,  n.;  Fullagar  y.  Clark,  18 
Yes.  483 ;  Middle  ton  y.  Sherbarnoy  4  Y.  & 
GoU.  (Ex.)  358 ;  Gompertz  v.  Ansdelt,  4  Myl. 
&  Cr.  449. 

INTBRPLBADBR. 

JUk.-^\t  is '  irregular  in  an  interpleading 
suit  to  direct  any  inquiries  as  to  the  conflicting 
claims  of  the  defendants  until  the  answers  of 
all  of  them  have  been  put  in. 

Where  an  injunction  has  been  granted  in  an 
inte^leading  suit,  all  the  defendiuits  are  inter- 
ested in  it,  and  all  ought  therefore  to  be  served 
with  a  notice  of  a  motion  to  dissolve  it. 

On  a  motion  to  dissolve  an  injunction  in  an 
iafterploading  suit,  an  order  was  made  directing 
an  inimiry  as  to  the  title  of  the  defendant  who 
movea,  but  with  respect  to  the  co-defendant 
who  had  not  answerea  and  did  not  appear  upon 
the  motion,  only  directing  an  inquiry  whether 
ha  had  made  a  claim.  After  the  Nuister  had 
poadB  his  report,  and 'the  court  had  pronounced 
its  final  order,  die  order  of  reference  was  dis- 
chariped  and  the  consequential  proceedings  set 
aside  at  the  instance  of  the  plaintiff,  on  the 
groundnut.  That  the  order  was  irregular  in 
not  reciting  an  affidavit  of  service  on  the  absent 
defendant.  2ndly,  That  it  was  contrary  to  the 
praetice  to  direct  any  inquiry  as  to  the  title  of 
the  defendants,  until  the  answers  of  all  of  them 
had  come  in;  and  Srdly,  That  the  inquiry 
actually  directed  was  defective  in  not  extending 
to  the  title  of  the  absent  defendant  as  well  as 
to  that  of  the  other.  Masterman  v.  Lewin,  2 
Phill.  182. 

IRRBOULA.RITY. 

See  Creditor's  Suit;  Exceptions,  1,  2  y  Or- 
dfr^l. 

JURISDICTION. 

Master  of  the  BoUs.-^Vtce'Chancellor.-^ln 
the  vacation,  the  Vice-Chanctllor  heard  a  motion 
for  the  Master  of  the  Rdls,  which  he  refused  : 
Held,  that  no  appUcation  for  the  same  purpose 
could  afterwaros  be  made  to  the  Master  of  the 
Rolls,  eyenif;8apparted  on  different  grounds 
from  those  before  the  Vice-ChancellOr.  Man 
T.  BidBHU,  9  Bear.  4. 

See  Amemdmentf  1 ;  Orders,  2. 


LUNAcrr. 


Committee's  securitjf, — Securities  befenging 
to  a  lunatic's  estate  ordered  to  be  deposited 
with  the  Master,  for  the  purpose  of  redacing 
the  amount  of  the  committee's  recogmzances. 
Eagle,  in  re,  2  Phill.  201. 

MARRIED   WOMAN. 

1 .  Next  friend. — Formd  pauperis. — An  ap- 
plication by  a  married  woman,  plaintiff,  tor 
leave  to  change  her  next  friend  is  i^  the  discre- 
tion of  the  court,  and  will  not  be  granted  if 
there  be  reason  to  believe  that  the  defendant's 
security  for  costs  will  be  thereby  prejudiced. 

Whether  the  court  will  stay  proceedinjfs  in  a 
suit  by  a  married  woman  on  the  ground  that 
her  next  friend  is  not  of  abilitv  to  answer  costs. 
Quaere.    Jones  v.  Fawcett,  2  Phillips,  278. 

2.  Payment  out  of  court. — JVb  settlement,-^ 
When  payment  out  of  court  is  asked  of  money 
belonging  to  a  married  woman,  an  affidant 
that  the  fund  is  not  settled  is  insufficient.  It 
must  be  shown  either  that  there  is  no  settle- 
ment, or  what  the  settlement  was.  Britten  t. 
Britten,  9  Beav.  143. 

0RDRR8. 

1.  Irregularity.^- Bight  of  pknmt^  to  dk* 
miss  bill  as  of  course  after  demurrer  oserrM. 
—If  a  petition  for  an  eseparte  order  supprem 
any  fact  which,  whether  really  material  or  BOi» 
would^  if  commumcated  to  the  ofiionr  whoK 
duty  it  is  to  draw  up  the  order,  prevent  Un 
from  doing  so  without  mentioning  the  msNer 
to  the  court,  the  order  will  be  dischai|^  ioi 
irregularity. 

'  Semble.  After  a  general  demurrer  to  a  bitt 
has  been  overruled  on  atgument,  the  plunttf 
is  not  entitled  as  of  course  to  an  order  dismnB' 
ing  his  bill  with  costs.  Cooper  v.  LtwSi  2 
PhiU.  178. 

2.  Amendment.—MasteroftheJUMs.^Oi'f- 
ral  orders. — Jurisdiction. — An  order  of  co«ie 
for  referring  exceptions  for  insufficiency  ob- 
tained within  the  proper  hmit  as  to  tame^  tat 
amended  after  its  expiration,  diachaiged  for 
irregularity. 

An  order  of  course  may  be  amended  bete 
service,  but  semble,  that  after  servioe  it  camut 
be  amended  in  the  absence  of  the  party  to  be 
affected  thereby. 

In  discharging  an  order  of  course  attKhed 
to  another  court,  the  Master  of  the  Rolls  baa 
not  authority  to  direct  tha  costs  to  be  costs  in 
the  cause.     Wool  v.  Townleyt  9  Beav.  41. 

.3.  Enforcing  payment.—The  12th  General 
Order  of  August,  1841,  has  reference  only  to 
orders  in  a  cause,  and  is  inapplicable  to  the 
four  day  order.  Semble.  In  iv  Biake  osA 
Young,  9  Beav.  209* 

PAOPXRIS,   FORMA. 

See  Harried  Woman,  1 ;  Receiuer,  2. 

PETITION. 

Order  of  hearing.  —Where  a  petition  W  con* 
firm  a  report  and  a  counter,  petition  for  &«»• 
ference  back  come  on  to  be  heard,  Xhe  Isttir-is 
to  be  heard  first  Sturgis  v.  Paieg,  14  00* 
699. 
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PRODUCTION   OP   D0CUMBNT8. 

It  is  not  the  practice  to  order  the  production 
of  documents  admitted  in  the  answer  for  a 
limited  period.  Attorney-General  v.  Bingham, 
9  Beav.  159. 

RECEIVER. 

1.  Accounts.  —  Master's  certificate,  —  Four- 
day  order. — Upon  the  Master's  certificate,  that 
a  receiver  is  in  default,  the  four- day  order  upon 
him  is  of  course,  and  therefore  a  motion  to  dis- 
charge such  order  on  the  ground  of  error  or 
irregularity  in  the  certificate,  but  not  directlv 
impeaching  the  certificate  itself,  will  be  refusea. 
Scott  V.  PJatel,  2  Phill.  229. 

2.  Fonnd pauperis.— The  notice  required  by 
the  SSth  Order  of  May,  1S45,  does  not  apply 
to  proceedings  for  apjjointing  a  receiver,  but  only 
to  his  taking  possession  of  the  estate  when  ap- 
pointed. 

The  meaning  of  the  common  affidavit  re- 
aaired  on  applications  for  leave  to  sue  or  de- 
lead  in  forma  pauperis  is,  that  the  party  has 
not  5l.  in  the  world  besides,  &c.,  available  for 
the  prosecmion  or  defence  of  the  suit,  and- if 
he  can  make  the  affidavit  with  truth  in  that 
sense,  the  oixrission  to  eet  forth  the  details  of 
his  meana  and  the  circumstances  which  render 
them  uTOHTttlable,  is  not  such  an  omission  of 
oMterial  facta  as  will  induce  the  court  on  that 
(;niBDd  alone  to  discharge  the  order.  Dresser 
v.iror(<»i,2Phill.286. 

3.  Heir. — Admission  of  title. — A  receiver  will 
not  he  appointed  where  the  rights  as  between 
the  plaintiff  anud  defendant  are  doubtful,  if  the 
defendant  has  obtained  the  legal  estate  with- 
out firaud,  and  no  case  of  danger  as  to  liia  se- 
curity is  alleged. 

The  plaintiff  sued  as  heir,  and  the  answer 
ncitlier  admitted  nor  denied  that  he  held  that 
chaiacter :  MM,  that  that  alone  was  not  suffi- 
cicat  ground  for  refusing  a  receiver.  LancO' 
slnre  v.  Lancashire,  9  Beav.  120. 

4.  Repairs. — The  direction  in  an  order  ap- 
pointing a  receiver  that  he  shall  manage  as  well 
as  set  and  let  the  estate  authorises  him  to  pro* 
pose  to  the  Master  from  time  to  time  to  make 
ordinary  repairs  to  the  buildings  on  the  estate. 
TWnAO/v.  TkornhUh  H  Sim.  600. 


RBlPLtOATlON. 

See  Dismissal,  1,  3. 

REHEARING. 

Creditor's  stUt.  —  Review,  —  Greafflrally  the 
court  leaves  the  question  of  reliearing  to  the 
certificate  of  counsel,  reserving,  nevertheless 
its  power  and  jurisdiction,  and  if  the  order  to 
rehear  be  obtained  under  such  circumstances, 
or  in  such  a  manner,  that  any  party  has  a  right 
to  complain,  the  proper  proceeding  is  to  apply 
to  take  the  petition  off  the  file. 

Where  a  person  not  a  party  to  the  suit  is  de- 
sirous of  obtaining  a  rehearing,  he  must  apply 
for  leave  to  present  a  petition  to  rehear. 

A  bill  by  a  creditor  to  obtain  relief  incon- 
sistent with  an  order  in  a  previous  suit  was  filed 
nearly  20  years  subsequent  to  the  date  of  the 
order,  and  prayed  that  the  order  might  be  re- 
viewed. An  application  to  rehear  the  former 
suit  was  refused  on  the  ground  of  laches^  ac- 
quiescence, and  length  of  time,  but  with  liberty 
I  to  renew  the  application  at  the  hearing  of  the 
second  suit. 

A  party  who  comes  in  in  a  creditor's  suit  in- 
trusting the  management  of  the  suit  to  the 
plaintiff,  must,  upon  an  application  to  review 
the  proceedings^  stand  in  the  placb  of  the  phdn- 
tiff,  and  in  the  absence  of  fraud,  be  bound  by 
his  knowledge,  Gwynne  v.  Edwards,  Owpme 
V.  Hicks,  Ramsbottom  v.  Edwards,  9  Beav. 
22. 

8BRVICE   OF   BILL. 

See  Bill. 

STAYING   PROCEEDINGS. 

1.  Pending  appeal — Motion  by  a  party  to  a 
suit  to  stay  proceedings  to  sell  an  estate  pend-^ 
ing  an  appeal,  refused  with  costs,  the  applicant 
himself  not  having  appealed.  Rowley  y.  Adams, 
9  Beav.  343. 

2.  Appeal, — Motion  to  stay  proceedings  to 
enforce  an  answer  until  an  appeal  to  the  House 
of  Lords  from  an  order  overruling  a  plea  should 
be  disposed  of,  refused.  Garcias  v.  Riewrdo, 
14  Sim.  523. 

SUBSTITUTED    SERVICE. 

Coj^y  bill,  —  Whether  the  court  can  order 
substituted  service  of  a  copy  of  bill  under  the 
23rd  Order  of  August,  1841,  qwere,  Thomas 
V.  Selbg,  9  Beav.  194. 
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l    peals. 


ir2 


Chancety^  BMitp  md  Cmae  List9. 


^v 


Friday  . 
Saturday 
Monday 


Appends. 

{Appeal   Motiooa  and  Ap- 
peals. 


^g  .'  (  PttHitw-day)   *  unoppoged 
"^      Petitioas  and  Appeals. 
,  29 

31 


17ice-€tKwicclIor  of  Bttafccnlr. 


Wednesday 

Tlnirsday   . 

Friday 
Saturday  '. 
Monday  . 
Taesday  . 
Wednesday 
Thursday 

Friday  .    . 

Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  . 

Friday  .     . 


Saturday 
Monday 


IS 

14 

15] 


Jan.  11    Motkms. 
.    .If    Petition-day 

Pleas,  Bmnnrrers,  Excep- 
tions, Csuses,  snd  Fur. 
Dirs. 
Short  Causes  and  Causes. 

} Pleas.  DemurrerSt  Exoep- 
tioBS*  Causes,  and  Fur- 
tJher  Directions. 

20    Motions. 

(  (Petition  -  day,)  Petitions, 
.  2^1  <     (unopposed    first.)  Short 
(     Causes,  aod  Causes. 

'  '  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


24 
25 
26  J 

,  sr 


Motions. 

(Petition  -  day)    Pc^titions, 
28  i     ^unopposed  first,)  Short 
Causes  and' Causes. 

i  Pleas,    Demurrers,  Ezcep- 
tians^  CfRmes,   and  Fur- 
ther Directions. 
.  31     Motions. 


lE)^tce^tianctIlor  Sntgtkt  l^uce. 


Tuesday     .    Jan. 
Wednesday    •    . 


Thursday   . 
Friday  .     . 

Saturday     . 

Monday     • 
Tuesday     . 

Wednesday 
Thursday   . 

Friday  •     • 

Saturday    . 

Monday     . 
Tuesday     . 

Wednesday 

Thursday  . 

Friday  •    . 

Saturday     • 
Monday      • 


11 


13 
14 


17 
18 


!  Motions  and  Bankrupt  Pe- 
titions. 

i  (Petition-day,)   Cause   Pe- 
titions,   Bankrupt    Peti- 
tions and  Causes, 
pleas.  Demurrers,   Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
15     Short  Causes  and  Ditto. 
Pleas,  Demurrers,  Elxcep- 
tions,  Causes,  and  Fur- 
ther Directions. 

19  Bankrupt  Petitioas. 

20  Motions. 

01  /  (Petition-day)  Petitions  and 
"^^  \     Causes. 

22    Short  Causes  and  Causes. 
Pleas,  Demurrers,    Excep- 
tions, Causes,  and  Further 
Directions. 
Bankrupt  Petitions. 
Motions. 
5  (PetitiDA^ay)  Petitions,  snd 
I     Causes, 
29    Short  Causes,  and  Causes. 
31    Motions. 


,  24 
.  25 

26 
27 

.  28 


Tuesday    .    Jan.  11    Motioas  and  Causes. 
Wednesday     •    .  12  ^  Plaas^    J)eBHir?erSr  fxfsp- 
Thursday    .     .     .  13  >      tions.  Causes,   and  f  si- 
Friday  .    .    .    .  14 )      ther  Directioois. 

SSbost  Causes,  Petitio&if 
(unopposed  first,)  and 
Causes. 
Monday  .  .  •  IT'  ( Pleas,  Demurrers,  Excep- 
Tussday  .  .  .  ISK  tions,  Causes,  and  Far- 
Wednesday  .  •  19  (  ther  Directions. 
Thursday   ...  20    Motions  and  ditto. 

(Ptoas,    Demorrdrs,  £xMi>- 
Friday  .    .    .    .  21  ^     tioas,  Caiaes,  and  For- 
[     ther  Dtreetioiis. 

J  Shore     Causes,    Petitins, 
.•  .      C unopposed     first,)   asd 
(     Causes. 

24  (  Pleas,    Demurrers,  Excep' 

25  <      tions.  Causes,  and  For- 

26  (      ther  Directions. 

27  Motions  and  ditto. 

( Pleas,    DemuiTers,   Exeep- 
Friday        .     .    .  28  <      tions,    Causes,  and  For- 

(     ther  Directions. 

( Short     Causes,    Retitios*. 
Saturday     .     .     .  29  j      (unopposed    first,)    aad 

(       Causes. 
Monday      ...  31     Motwaa  and  Causes. 


Saturday    . 

Monday     . 
I  Tuesday 
I  Wednesday 

Thursday   • 


CHANCERY  CAUSE  LIST. 


Hilary  Term,  184Q. 

AT   \VK8T.MINST£R. 


s.o. 


s.o. 


S.0.(?.  Sharp 
S,  O.  Lancashire 

JHodgkinson 
Ditto 
Allfrav 
Wilson 
Ditto 
Ditto 

{Nightingale 
Whittington 
r  Williams 
iSodcn 
{  Westbv 
I  Ditto  ' 
Ditto 
fiOO    S  Sharp 

Cridlaud 

Fraser 

Cunningham 

Ditto 
1  Ditto 
\  Lawrence 
5  ftlaxwell 
i  Ditto 

Boyd 

Watts 

The  Gt  West-> 
ern  Ry.  Co.  s 

Ditto 

Gough 

Attorney-Gen. 


Taylor,  appcnl 

Lancashire,  ditto        ' 

Allfrer,  3eanae8a)^ 
VViiaou  ) 
Ditto     I  ai>p«al 
Foster  J 

Ditto         ditto 


ditto 


Tavlor) 
Ditto    ( 
Ld.  Mttwbev,  do. 
Jones         ditto 
Murray  \ 

Miray(  ^"^ 
Ditto     ) 

KibUtfafwaifie,  appssl 
Ditto  ditto 

Boyd  ditto 

Hyde,  cause  by  order 
The  Btrmingham&Oxfd. 
Junction  Ry.  Co.  t^9^ 
Ditto   ,appeal 
Bult,    ditto 
GtbtSk  ditto 


Cimoay  Gmtt  Lkt. 


an3 


i«:a#ttr  of  tie  iMif . 

jDOGMXirrt  (r$served,) 
Muter  V.  Marqaii  de  Croiam«f«,  far*  din.  tnd 

C0I(8. 

fBusbell  V.Giles     > 
IBasbelU.  Giles     3 

PLIAS  AUD   DBMV  KRESS. 

iDean  of  Ely  v.  Gnyford,  six  pleas. 
Armistead  v  Durbaia,  dem. 
Armistead  v.  JDarbam,  dem. 

GAVSBS. 

Part  hmrd,   Cburchman  v.  Capon,  fuc«  dirs.  and 
costs. 
EttUtr  Ttrm,  Same  v.  Same,  supple. 

To  preMMt  jMftiCum*  Stonrton  v.  JerningbaBA. 

Smith  9.  Earl  of  Effingbam,  fur.  dirs.  aod  costs. 

FirU  cause  day  after  Tsmi,  Hooper  «.  Denoon. 

Short,  HoUoway  9.  Jacobs. 

S.O.to  amend,  Williamson  v.  Gordon. 
Ashirell  v.  Taylor. 

Shari  i  ^^^^^^y  **  Searbroagh   )    fior.  dire*  end 
\  Same  v.  Grafton  \         costs. 

/Hemming  n.  Arcber  * 


foe  dixn. 
.and  coets. 


P--*  Jb—^    I  Same  t>.  Same. 
Parthea^d.     Same^.Samc. 

i  Same  v.  Same. 

tf  rehearing  I  Raworth  »•  Same. 

dispoted  of    \ 

Sinderaon  «•  Winkms. 
I  Knigbt  V.  Majoribanks  1 

-J  Same  v.  Same  > 

(Same  V*  Gibb^.  J 

^/^fr  r  Hooper  v.  Salmon.     (^ 

Term  \  1  ugwell  w.  Hooper    j 

H*Micbael  v.  Kipling,  exceptions. 

C  Attorney -Gennral  v.  Cbarcbill.    1 

•V  Same  v.  Same.  > 

(  Same  v.  Baker  ) 

Ftrrt  autee  day,  Pbitipe  v.  Watkins,  pro  eonfeaso. 

IHeming  v.  Arcber      . 
Same  v.  Sante  I 

Same  «.  Same  >-  Re-hearing. 

Same  tr.  Same  | 

Raworth  «.  Archer 
Firtt  came  day^  Lindley  v,  Lindley. 
Janitarif  !fl«f,  Wilson  v.  Eden,  fur.  dirs.  &  costs. 
Part  heard,  Jan.  17th,  Petre  v.  Petre. 
Tannery.  Tanner. 

Part  heard,  5.  0.,  to  amend,  CbancoUor  v.  More- 
crafi. 
Part  heard,  GaHafent  v.  Brown 

P—  h.  «j     <  Pesterre  ».  Willis  > 
Part  heard,    Js^e^.Same         ] 

I  Rice  9.  Gordon 
Same  9.  Scarnett 
Same  9.  Gordon 
Carter  9.  Gordon 
Same  9.  Ay  era 
First  cavie  day,  Att.-General  9.  Lord  CtilFord 

I  Vnugbam  «.  Rogers. 
First  cause  day,    I  Same  v.  If  arris. 
/  Samcf.Sturgis. 
Spottfswoode  V.  Tborndell. 
(  Welham  v.  Welbam  I 
( Daniels  9.  Welbam    j 


I 


{ Uord  «.  Noott 


iur.  dtnuaad 
eosu. 


Same  9.  Same 
Dodman  9.  Sbirreff. 

Fint  causa  daif.  Attorney -General  «.  Ward,  ex- 
ceptions. 2  sets. 
Attorney-Gen.  9.  Ward,  far.  dirs.  and  coats. 
CHavergall9.  Harrison     )  axons,  and  fur.  diia 
( Same  V.  Same  {         and  costa. 

r  Colebrook  «. Clark 
<  Same  9.  Williamsoa 
t  Bremridgd  9.  Turner 
Skepper  9«  King,  fur.  dim.  and  coats, 
5Carr9.  Hindaraon     >  ,^^. 
|$ame«.ThMaaa        T"*^ 
Gas  Light  and 

Coke  Com.  9.  Symaoda 
Symonda  9.  Gsa  Light  and 

CokaCom. 
Stillman  v-  -Gaa  Iiight  and 

Coke  Com. 


'I  Same  9.  Williamson    >  fur.  dirs.  and  coati^ 


axons.  &  for. 
dirs.  and  costs. 


NEW  CAVSSa. 

Miekiathwait^.  Nigbtingala. 

SCoombe  9.  Stewart        \ 
Hutchings  v.  Same         \ 
Strutt  V.  Galsworthy,  at  defendaot  Galsarorthy 
request. 

Trou bridge  9.  (^ooper. 

i  Peacock  9.  Penson 
Same  9.  Same 
Attoroay-Gi^n.  a.  Ainahe,  re-hearing. 


^i(e'C|snceUot  of  ^n^haCtt. 

PLEAS,  DEMURRERS,  CAUSES,  XXCEPTtONS,   AKD    FUR- 
THER   DIBECTIONS. 

Harris  9.  Brunton,  plea. 

Clark  9.  Archebald,  damr. 

Leahy  9.  Vist.  Melton,  exons.as  to  pleading. 

Ditto  9.  ditto.  dittoi 

Pollock  9.  Pollock,  demr. 

S.  O.  G.,  Myers  9.  Macdonald,  t  causes. 
3  Westell  9.  Leslie,  fur.  dirs.  and  exns.  pt.  hd. 
"l  Bird  9.  For/1,  cause  by  order. 

To  fix  a  day.  Steward  9.  Forbes. 

S.O.,  Hickson  9.  Mainwaring^S  causes. 

SeweU  9.  Murray,  otherwise  Clarke,  4  eauaes. 

Smith  9.  East  India  Company,  pt.  hd. 

Ed^e  V.  Duke. 

Cork  9.  Spain. 
I  Smith  9-  Flummer. 
)  Ditto  9.  Smith. 

Fansfaawe  7.  Walter. 

Clark  9.  Wyburn. 

Swift  t>.  GraKebrook,ezons.  and  fur.  dirs. 

Stiles  9.  Gay,  exons,  2  sets,  and  fur.  dirs. 

Chambers  9.  Siggers. 

Mills  9.  Smith. 

Milford  9.  Reynolds,  fur.  dirs.  &  costs  &  9  f>etns. 

Barnard  9.  Cutts. 

Ford  9.  Walker. 

Leaf  9.  Patch. 

Forbes  9.  Herring. 

Knott  9.  Prier. 

Knott  9.  Cottee. 

Moyle  9*  Borlase. 

Low  f.  Graves. 

Bromley  9.  Loton. 

Bownass  9.  Abbott. 
J  Hammett  9.  Turner,  fur.  (lii|.  and  costs. 
\  Ditto        9.  Ditto, suppl.  bill. 


Ckanhery  Cause  tAsU 


costs. 


^Jie  ©VSmTth  { 

l^^rotnie  '  V.  Ditto  S 

i  Payne  v,  \V''rench  ) 

<  Milb^rn  r.  Woodcock  }  fur.  din,  snd  cosU. 

( Ditto       V.  Baker         ) 

Hobboine  v,  Bhmd. 

IPIttyser  v.  WafsoD  |  ^      j-  j 

Williams  I.. Ditto  r""*-^'"-"^ 
Cbowns  V.  Sbarpe,  filr.  dirs.  and  costs. 
Jones  V.  Foulkes  ditto 

Agnew  V.  Fielder. 

Earl  of  Balcnrras  v,  Johnson,  exoDs. 
Duke  of  Leeds  v.  Karl  of  Amherst,  ezons. 
Battershall  v.  Bishop   of  Winchester,  for.  dirs. 
and  costs 
Short,  Cockerell  v.  Calvert. 
Miles  v»  Fav,  fur.  dirs.  $nd  costs. 
Suttees  V.  Hopkiason,  ezoot. 
.Tenkins  v.  Briant,  fur.  dirs.  and  costs. 
Walker  v.  Odling. 

Ashburnham  v.  Ashburnham,  fuf.  dirs. 
Adey  v,  Arnold,  fur.  dirs, 
Roberts  v.  Roberts. 

Green  «.  Norton,  5  causes,  fur.  dirs.  and  coats. 
Green  v.  Bourke. 
Cocking  V.  Briggs. 

Green  v.  Bailey,  fur.  dirs.  and  costs. 
Palmer  v.  White. 
Jones  V.  Erans. 
Salomons  r.  Connop. 


CAUSBS,  PmiTilER  OIRBCriO,xSy  AND  fiXCEl*TXOX$. 

Roberts  «.  Roberts,  dem. 
Wilkins  v.  Gaby,  plea. 
SibBou  V.  Edgv^orth,  plea. 
Far  well  v.  Seale,  dem. 
5.  0.  Schofield  v.  Calhuac. 
g  Q  f  Parker  «.  Constable. 
'\  Ditto  Vm  Sturges. 
£aiU  T.J  Bull  V.  Boofield, 
iSih  Jan.,  Glover  v.  East. 

{Auorney-Geu.  9.  Gardner?  ^.  ij 
Dittos.  Ditto  J  P*-*^^- 

Robiusoa  V.  Bell. 

Wbatfurd  v,  Moore. 

WiUinms  v.  Peel,  2  causes. 

Burt  V.  Braddon. 

After  T,,  Fleming  v,  Carlyle. 

Bycroft  v.  Horton. 

Sampson  v.  Hairkics. 

Weald  V.  Dixon. 

Stopford  o.  Keily. 
(  Vincent  v.  Hart         ) 
I  Ditto  0.  Nicholson    3 

Wren  v.  Bradley. 

Lasarua  v.  Col  beck. 

Davies  v.  Thorns. 

Ba(6on  V.  Foot. 

Emanuel  v.  Emanuel. 
{ Clarke  v.  Clurke  I 
j  Ditto  r.  Fitzroy      J 

Wells  V.  Bourdillion. 

Brookman  v.  Whitebouse. 

Hilhouse  v.  Hilhouse. 

Hall  V.  Lack,  fur.  dirs.  and  costs. 

Raven  v.  Kirl,  exons. 
S  Lyall  o.  Eli.i!i  I 
t  Elias  V.  Lyall  i    , 

Harvey  v.  Kenou. 


Watkins  a.  Williams.  '     ^l :      '" ' 

Empson  v.  Adey. 

Sargeunt  v,  Rolierts,  fur.  dirs.  and  costs. 

Watson  V.  Sharpe. 

Douglas  a.  Middletoo,  3  causes.     .^  ' 

Turner  a.  Maole,  exons. 
5  Baddeley  v.  Cory  I 
i  Ditto  a.  Cnrwan  \ 

Cuming  a.  Thrower,  fur.  dirs.  and  <ostf. 

Hickinbotbam  v.  Cobb. 

Barton  v.  Haynes. 

Havard  v  Church. 
{  Att-General  v.  Munro.  > 
\  Ditto  V.  Bannermaa.      ) 

Bass  a.  Wellstead,  exons. 

Bateman  v.  Ridge. 

15  Jan.,  Wartzburg  v.  Cairood,  ditto. 

Sbair  V.  Fisher. 

Wich  o.  Walker,  exons. 


Vtce«CiaaccHor  Oi^iirfiiiL. 

CAUSES,  rURtBCK  DIRECirOVS,  AN'O  CXCKPriONS. 

Clare  Hall  v.  Harding,  dem. 

Barker  v.  Rogers,  objestion  as  tu  parties. 

lUh  Jan,,  Rock  v.  Callen. 

Phillipson  v,  Gatty. 

Gatty  V.  Phillipson. 

itk  T      S  Browne  v.  Browne  1      fur,  diis.  ttid 
.  1  r«  ^an .  I  Ditto  t.  Barstow     f         costs. 

AttorneyGeneral  r.  Ward. 

To  fix  J  .Moor  a.  Vardon,      ( 

a  daif  I  Ditto  v.  Lacblan.      \ 

S,  0,,  Parsons  a.  Munts,  pt.  hd* 

Clementi  v.  Fielding. 

nth  Jan,f  Cbinnock  v.  Broom. 

Tojix  a  day,  Gasknll  v.  Holmes,  fur.  dirs.  sod 
costs. 

Itlh  Jan,,  Manser  p.  Back. 

illh  Jan.,  IngersoU  v.  Kendall. 
S  Elliott  V,  Lvne  |  ..^^ 

i  Ditto  V.  S/mons.      S         ^*"®- 

Browell  V.  Keed,  ditto. 

Roberts  V.  Adams,  ditto. 

Plumley  v.  Plumley. 

Wheeldoii  v,  Perkiii. 

Chambers  V.  Bicknell,  fur.  dirs. 

Bates  a.  Uickerby,  ditto. 

Sayer  v.  Sayer,  exons.  and  ditto. 

Gillies  V.  Longlands. 

Sutcliffe  V.  Banks,  fur.  dini.and  oasts. 

tflst  Jan,,  Wragg  v,  Wragg. 

Shtnrtf  Greenwood  v.  Cleave. 

Milne  a.  Parker,  fur.  dirs.  and  costs. 

find  Jan,,  Alexander  v,  Vouug. 

Sowerby  v.  Clayton,  ditto. 

Causes  transferred  from  the  Vice-Co ANCELtoaoi 
England's  Listontbe  13  th  of  January  iost. 

Rowland  v.  Morgan. 
4  Edwards  v.  Joynson  | 
I  Ditto  a.  Jackson        { 

Morgan  v.  Davies. 
(Gilbert a.  Hodgkissj 
(  Ditto  a.  Miller         ( 

Lewis  a.  Smith. 

Bobinson  v,  Robinson. 

Seymour  r.    Hamilton. 

Sowerby  v,  Gutteridge. 

BIttckman  v.  Lii;1)t. 


Commom  Lam  Coupe  J4a^. 


m 


Rackbamv.Stddall. 

Mkddiaoo  v.  Cbtppell. 

Mwelej  f .  Baker.. 

Sandys  «.  Movtaa,  3  causes. 

Booke  V.  Drake. 

Moras  y.  Mores. 

Chambers  v.  Earl  of  Momington. 

Stutter  ▼.  Muston,  4  caosei. 

VMCoont  St.  Vincent  v.  Hinckley. 

Kipling  V.  Fry. 

fToft  V.  SteTenaoQ    > 
Graham  v.  Reeves  $ 


COMMON  LAW  CAUSE  LIST. 


LBMURBERS. 

Hilary  Term,  1848. . 
For  Judgment, 
Chamberlain    v.  The  Chester   and    fiirkenbead 
Railvray  Cofli|>iai|v; 

(Heard  8th  May  1847.i 
Higgs  V.  Mortimer. 

(Heard  iTtb  Nor.  1847.) 
Ramsden  v.  The  Mstnchester  South  Junction  and 
AJtrincbam  Kailway  Company, 

(Heard  17th  Nov.  1847.) 

£ar]ev.O)iFer. 

(Hefttd  1st  Dec.  1847.) 

Coupland  «.  Challia. 

(Heard  7th  Dec.  1847.) 

Moon  V.  Dorden,  Jan.  (sued,  &c.) 

(Heard  8Ui  Dec.  1847.) 

Daris  v.  Durden,  iun>  (sued,  &c.) 

.  (Heard  8th  Dec.  1847.) 

Rjalla  V.  Bramall  and  another,  exors. 

(Heard  8th  Dec.l8i7.) 

Tor  Argument. 
Venables,  elk.  v.The  East  India  Company. 

(Part  beard  8th  Dec.  1847.) 
Horet  V.  E.  Lewia. 
Lattimore  v.Garmrd. 
Medley  v.  Baker,  elk. 

SPECIAL  CASKS. 

For  Judgment. 

Wilson  V.  £den<  Bt,  and  others. 
(Heard4th  June,  1847.) 

Doe  d.  Knipht  i;.  Spencer. 

(Heard  LHh  Nor.  1847.. 

Lee  r.  Stone  and  others. 

(Heard  iDtb  Nor.  1847.) 

Taylor  v.  Dawson,  Esq. 

(Heard  l9th  Nor.  1847.) 

I^tr  Argument, 

Salkeld,  elk.  v.  Johnston  and  others,  by  order  of 
the  Lord  Chancellor. 

Marsh  v.  Daries  and  others,  by  order  of  NuiPriue. 

South  Eastern  Bail  way  Company  v.  Pickford  and 
others,  by  order  of  Baron  Alderaon. 

Tobin,  Knt,  v.  Simpson,  exor.,  &c.,  by  order  of 
Justice  Erie. 

Morgan,  admix.,  &c.,  v.  Jeffreys,  by  order  of 
Justice  Erie. 

MouUon  and  wife,  admix.,  &cc.,t>.  Camroux,  sec 
&c.,  special  verdict. 


Belcher  and  others,  asaignees^.&o.,.!^.  Bf4fa)n|r 
and  another,  exors.,  &c.,by  otder  of  Baron  At^^rspif: 

Plamilton  and  others  v,  Spottiswoode,  by  or4eir 
of  Baron  Parke.  ^     '  . 

Graham  and  atber^,  assignees,  &c.,  v.  ATlsopp, 
by  order  of  Baron  Alderson.  '   ' 

Shiell  V.  Ward  and  others,  by  order  of  NisiPHus. 

Doe  d.  Knight  v.  Samson  and  others,  by  ord^rof 
NUi  Pn'ui. 

Furness  and  another  v.  Law,  by  order  of  Nut 
Print. 

The  Royal  Mail  Steam  Packet  CompsAy  v. 
Acraman  and  others,  by  ordor  of  iVtst  Prius. 

Regina  on  the  prosecution  of  Wm.  Chaffers  v. 
Good,  ctaitning,  &c,  demurrer,  by  rule  of  court. 
(Queen^s  Remembrancer *a  side.) 

Allen  V.  Sharpe,  special  case,  by  order  of  Nisi 
Prine. 

Williams,  exor.,  v.  Griffith*  S|»epiMl  case,  by  order 
of  iViit  Prius, 

Fenn  v.  Gould,  special  case,  by  order  of  fiuron 
Rolfe. 

Lamprell  v.  The  Guardians  of  the  BiUeiicsy 
Union,  special  case  ou  award. 


PEasuPTonr  papkr. 

To  be  called  on  the  first  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
neceaaary,  before  the  motions. 
Ru/e  NUi. 

22nd  Nor.,  1847.  —  Graham  and  another  v. 
Ingieby  and  another — Mr.  Attorney-General,  Mr. 
Martin.  <    .  ' 

8th  June,  1846.  ~  Henry  v,  Nash  and  others,  and 
27  other  cauves.-^Attorttey.Geneml,  Mr.  Martin. 

18th  Nov.,  1847. — Doe  serl.  dams.  P«oU  v. 
Vaughan — Sir  F.  Tbesiger,  Mr.  Welsby. 

16th  Nor.  1847.— In  the  matter  of  James  Riebtrd 
Thomson,  gentleman,  one,  fiic.-^ Mr.  Watson,  Mr. 
BoriU. 

16th  Nov.,  1847.  —  Montague  r.  Payne  ^- Mr. 
Chambers,  Mr.  Martin. 

24th  Nor..  1847.  — Belfast  and  County  Down 
Railway  Company  i.  Strange,  sen. — Mr.  Ogle,  Mr. 
Atkinson. 

11th  June,  1847.— Hareourt  and  wife  fk  WymaB, 
(pros.)— IMr.  Ogle,  Mr.  Chambers, 

nth  June,   1847.     " 


Same,  (debt>-Mr. 
-Same  v.  Some,  (cort.)-^Mr. 


Same 
Ogle,  Mr.  Chambers. 

nth   June,  1847.- 
Ogle,  Mr.  Chambers. 

nth  June,  1847.— Doe  d.  Same  v.  Same— Mr. 
Ogle,  Mr.  Chambers. 

9th  Nov.,  1847. — Hills  and  another  v. Silcock — 
Mr.  i'eacock,  Mr.  Willes. 

1st  June,  1847. — Hallett,  jun.,  i?.  Vign»-~Mr. 
Willes,  Mr.  Attorney-General. 

9th  Nor.,  1847.— Thomas  v.  Daries— Mr.  Lush, 
Mr.  Gray. 

18th  Nov.  1847. — Harrison  v.  Thompson  and  an- 
other— Mr.  Lush,  Mr.  Atherton. 

9th  Nov.,  1847.— Shorthose  v.  Lees— Mr.  H.  Hill. 
Mr.  Lush. 

9ih  Nor.,  1847. — Badham  v.  Badbam — Mr,  Gray, 
Mr.  Whitehurst. 


NEW    TRIAL   PAPEH. 
FOR    J  U  DOM  KNT. 

Moved  Easter  Term,  1847. 
London^  Lwd  Chief  Baron. — Lntwistle  and  another 
V.  Dent  and  othi-rs— Sir  F.  Kelly. 

(Heard  19th  Nov.  18*7.) 


iW 


CmMM  JiMP  CfllW  JUU9» 


Lmian,  Lord  Ctiitf  B«mi.— U«ile|tM  v.  Siggms 
•Aif ,  Crowdtr. 

(HMi4l34hNov.^$47.) 

FOR  ARGVMBKT. 

Middlesex,  Lord  Ouef  Baros.  —  Hitclicoek*  ad- 
mioistrator,  &c. «.  Bdnran — ^Mr.  Martia. 

London,  Lord  Chief  Baroru — MuoQ  v.  Owen  Mid 
others — Attorney-General. 

London^  Lord  Chief  i9<iTtni.-^RalU  v.  Deoiitoirn 
and  others — Attorney-General. 

Livei'fXfol^  Mr.  Bofen  I?o{f«.^-Whitwell  v,  Hanri- 
son — Mr.  Watson. 

Ghucuter,  Mr,  Justice  Jfau/tf.  —  Christy  and 
others  (on  siBdavits)  v.  Powell  and  others — Mr. 
Wbatelej  for  defendant  Fidgeon. 

Lmjoet,  Lord  Chief  Justice  Wilde, — fiiddle,  execa- 
t6r,&c.,  V.  Biddle.— Serjeant  6hee. 

Kiitgiton,  Lord  Denman. — Hooper  and  another  v. 
Williams—  Serjeant  Cbannell. 

Kingston,  Lord  DeAjnan.— Boileau  v.  Rndlin  — 
Serf^eanc  Sbee. 

Kininton,  Ldtrd  Denmen, — Rohinson  v.  Herman — 
Mr.  Cnamhers. 

Kingston,  Lord  Denman. — ^Newry  and  Enniekillen 
Railway  Company  v.  Edmonds— Mr.  Bramwell. 

Chester » Mr.  Justice  0*Uman — Bates  v.  Townley 
and  another — Jilr.  WeUby. 

Chester,  Me.  Justice  CoUman. — Bates  v.  Townley 
and  another — Mr.  Townseod. 

Cardigan,  Mr.  Jtutiee  W{ghtman.'-''Do&  d.  Lewis 
9.  Lewis-^Mr.  Benson. 

Winchester,  Mr.  Jtntke  0«wiw«.— Newlyn  v. 
Shsdirelt— Mr.  Cockhum. 

Dorset t  MrJiuiice  CVeMiw/i.- -Saint  v.  Cox — Mr. 
Cockbarn. 

Tnunton,  Mr.  Justice  ITtHiawf.— Wait  an^  an- 
€>ther  V.  Baker— Mr.  Crowder. 

Taunlon,  Mr.  Jiestice  IfiWicim*.— Wait  mml  an- 
other V.  Baker. — Mr.  Bntt. 

Moved  after  itie  Ath  day  of  Easter  Term,  l84t. 


Midd!e$ex,-^Mr,    Baron    jf/Awwn.— Wilkins  v., 

Grant — Mr.  Crowder.  ' 

Londm,    Mr,   Baron    Aldersm, — Chapman  ».! 

Geiger. — ^.Mr.  Bramwell.  ' 

AJeved  TrimUy  Term,  1847.  { 

Middle$ex,  Mr.  Baron  ParX:«.— Manning  v.  Bailey 
— Mr.  Chambers. 

Middlesex,  Mr.  Baron  Pa»-A«j— Jacobs  c.  Hyde- 
Mr.  Hske. 

Lofidmt,  Lord  Chief  Baron.  —  Chilton  v.  The 
London  and  Croydon  Railway  Company — Mr.  Hill. 

Moved  Michaelmas  Term,  1847. 

Middlesex,  Lord  Cni^ Baron.-^Potez  v.  Glossop 
—Mr.  Cockbum. 

Middlesex,    Lord  Chief  Banm Bhickett,  Bt.,  v. 

Wood-— Mr.  Watson. 

Middlesex,  Mr.  Baron  Piatt. — Morley  v,  Atten- 
borough— Afr.  Martin. 

London,  Lord  CAt^/'JBarw.— Burnside  v.  Dayrell 
—Mr.  Crowder. 

Lotiiion,Zfird  Chief  Baron. — Same  v.  Same— Mr. 
Hartin. 

London,  Lord  Chief  Baron  — Waller  v.  Bishop — 
Mr.  Crowder. 

London,  Lord  Cftj*/*  BtfrDn.— Fraser  v.  Lochner— 
Mr.  Martin. 

Land  m.  Lord  Cldef  Barpn.^Hennfiii  v.  Clark- 
Mr.  llumfrey. 

London,  Lord  Chiif  Baron. — Percy  v.  Hopkins- 
Mr.  Bramwell. 

Yorkshire,  Lord  Chief  fiarflw.— Young  and   an- 


other»  assignees,  &e.  v.  Hop*  m4  Qtbtn— Xr. 
Knowles  for  defendanta  Anwtoo  and  WkaUaj. 

Yorhshire,  Lord  Chi^  Baron .<-4jnbani «.  Hor* 
berry — Mr.  Baines. 

Yorkshire,  Leird  Chief  Baron.— Chaileswertli  r. 
Walker— Mr.  Martin. 

Liverpool,  Mr,  Justiat  |Fifitinan.«^Tha  Nortkad 
South  Shielda  Ferry  Company  «.  Barker  aad  otlnri 
— ^Mr.  Knowles. 

Liverpool^  Mr.  Justice  Wightman, — BronflewaDd 
another  v.  Saul  and  others — Mr.  Martin. 

Liverpool,  Mr,  Justice  Wightman, — Syersv.Joau 
and  otbera — Mr.  Wataon. 

Hertford^  Mr,  Baron  Parhe^YfetSlv.  Kiag-Ur. 
Chambers. 

Chelmtford,  Mr.  Justice  CcUman — Salmon  oo  affi- 
davit. V.  Cutts — Mr.  Bramwell. 

Croydon,  Mr.JtuKsf  CUkatan. — Larmutb,  (a  pai- 
per)  on  affidavits,  v.  Haalam — Mr.  Knowles. 

Croydon,  Mr,  Justice  Cb/I man.— Brown  v.  ?eetm 
Mr.  Lusb. 

Ipswich,  Mr,  Justim  PeUsfon.— Lockett  and  la- 
other  V.  Nicklin— Mr.  O  *Malley. 

Lincolnshire,  Lord  Chief  Justice  Demaaa.— Hob- 
son  V.  Marshall — Mr.  Whiteburst. 

Warwick,  Lord  Chief  Justice  Denman.— Moif  ant. 
Heath — Mr.  Martin. 

Winchester,  Lord  Chief  Juetke  ITtU*.— Williasi 
V.  .•\bnbnni — Mr.  Cookbura. 

Winchester,  Lord  Chi^  Justice  IPii^.— Oakbf 
V,  Pritcbard— Mr.  M.  Smith. 

Winchester,  Lord  Chief  Justice  ITiii/c^-PoveU  c 
Lankeater^—Mr.  M.  Smith. 

Exeter,  Mr.  Justice  WiUiams^^Do^  d.  £.  Vakt 
V.  Drake  and  otbera — Mr.  Cro«rder. 

Exeter,  Lord  Chief  Justice  Witde. — Doe  d.  G.  H. 
Drake  v.  Drake  and  others — Mr.  Crowder. 

Exeter,  Lord  Chief  Justice  9r(ide.^-.Marley  v.  Pio* 
combe — Mr.  Crowder. 

Bodmin,  Mr.JuMice  Williams, — Hiichins  r.  Mac 
namara — Mr.  Crowder. 

Bridgewater,  Mr,  Justice  Wi/fia •M.—Hibberd  t. 
Knight — Mr.  Crowder. 

liristol.  Lord  Oiief  JuMtee  Wilde. — Jones  r. 
Siffloncla — Mr.  Coekbaro. 

Bristol,  Lord  Chief  Justice  U'l W#.  —  Chollia  and 
another  v.  Warlters  and  others — Mr.  Cockbum. 

Bristol,  Lord  Chief  Justice  TTifde.— Same  v.  Sane 
— Mr.  Serjeant  Kinglake. 

Bristol,  Lord  Chief  Justice  H'/We.- ErUm  c. 
Hume — Mr.  Butt. 

Bristol,  Lord  Chief  Jutfiee  Wilde. — ^Jobnsoa  v. 
Foley — Mr.  Prideaux. 

Stafford,  Mr.  Justice  CoUridge  — Stagg  v.  Earl  of 
Miltown — Mr.  Serjeant  Talfourd. 

QUmcuter,  Mr.  JuMice  CoUridge — Holla  aad  an- 
other V.  M'Gachen— Mr.  Wbateley. 

Gloucester,  Mr,  Justice  Coleridge. — Riley,  oo  affi- 
davits, v.  Warden  and  Another — Mr.  Greaves. 

lluthin,  Mr.  Justice  Ar«ti(s.— Jooea  «.  Harriaoa- 
Mr.  Townsend. 

Mold,  Mr.  Justice  ilfau/e.— Ball  r.  Ingbam- 
Mr.  Townsend. 

Cardigan,  Mr.  Juetiee  OrcaaisaM.— Llovd  v.  Venn 
—Mr.  Luab. 

Brecon,  Mr,  Justice  Cr«a»M?«//.— Powell  r.  IVU- 
Uams,  Esq.-— Mr.  Evans. 

Mooed  after  the  4th day  of  Michulmms  Term,lM?' 

MiddUset,  Mr.  Baron  P^tc— BaBuiger  v.  Sbsp- 
pard — Mr.  PeteradorflT. 

Middlesex,  Mr,  Baroa  P/j«.—Mafle».  Mann- 
Mr.  O'Malley.  _. 
Middlesex,  Mr.  Baron  P4i«.— MiHdlediteb  r.  Bw 
—Mr.  Paahlev. 
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PRACTICE  IQEILATINe  IX)  THE  ££- 
TAINESB  «f  COUNSEL. 


with  the  YkuS'Of'the  oQier  bKncbes  of  the 
pvofiMtton  and  4if  the  cmoBmxaaky  «t  lavgiu 
by  oieMfl  as  ef&oaoioiM  iftMogh  not  »pedn^ 
i)ttite  0»  unoli^tDtioiiifale. 

Tfae«iil|jeet  of  ietauitt»  fiunyfthes  a  10' 
rmttkaUe  iUoslration  of  the  anpiDe  apatly 
to  'Whioh  we  have  adverted.  For  some  )oqib« 
aidarahle  period  the  unaetded  and  unMtia- 
faeti»y  state  of  the  pnctioe  on  thi«  auljeet 
has  occasioned  weu-gsouaded  compkuate. 
No  one^  aaaoquaiated  with  the  natter  prac- 
tically* esw  conoeive  the  aiaoiuit  oi  anoojr- 
.aiice.aBd  Texatien  to  which  :8olieitera  and 
attomeys  are  sul^jeoted  from  the  aheeaae  af 
well'defined  and  intelligible  mles  far  Ae 
government  of  conned  and  tiaeir  olerka  as 
regards  retaiaera.  £adi  succeecHng  Term 
esnnoty  neverthelesSy  aither  overtook  or; and  Circuit  fnmisheB  additimal  insteidls 
anpnyire  of  the  fieeming  indifOarence  whidi  <  of  novel  and  mhoard  of  regolatiaas,  ,pia« 
the  Bar  as  a  body  manifests,  in  regard  to !  pounded  by  the  clerks  of  leadkig  barriatan, 
certain  matters  in  which  some  consid^nition  jun^r  the  operation  of  which  ihe  oonaael  is 
for  the  (pinions  of  others  would  be  at  once .  assumed  to  be  absolved  from  the  obligatioa 
judicaona  and  beeoiming.  It  is  not  difficult  \  of  continimig  to  act  on  behalf  of  &e  dieat 
toundetatimd  how  the  government  af  the' whose  retainer  he  had  ^uQcspted,  and  .at 
Bar  is  left,  by  tacit  consent,  to  those  whom  \  libevty  to  advocate  the  caase  of  the  advene 
circumstaaces  have  invested  with  the  dys-jpaHy.  Thepdint  ismootad,  probably  £Dr 
tiaotion  and  anth(»ity  of  leadens,  and  how  |  the  'fisst  faune,  on  the  eve  of  the  trial  or 
the  latter — absorbed  in  the  duties  arising  |  hearing,  at  the  moment  when  the  briefe  ave 


Ova  leaders  (da  jidi  requise'  to  be  se- 
aunded  thftt  die  iBar  ^oUadiidy  has  ne«:ar 
been  refened  toon  these  pa^s  m  any  otiier 
terms  bat  theseof  prdbuad  and  unqualified 
scgBid  -aad  respect  sad  that  we  have  uiu- 
Ibnuly  aoDtenaed,  to  the  utmost  of  our 
power,  againat  the  growing  disposition  per- 
oq)tible  aanancst  ihd  eommuuity,  and  evi- 
doused  in  neai^  every  sptcieis  of  publication, 
-to  disparage  and  condemn  this  important 
and  necessary  branch  of  the  profession. 
Our  sentiments  and  intentions  m  this  re- 
spect have  irot  undergone,  and  are  not  at 
ml  likefy  to  undergo,  any  change ;  but  me 
erthelnSy  aither    overlook 


from  the  various  and  complicated  interests 
entrusted  to  Idiem  by  dients-- reluctantly 
apply  themselves  to  the  consideration  of 
questions  affecting  the  general  welfare  of 
uie  profession.    It  must  be  conceded,  how- 


about  to  be  delivered,  tind  iihe  attorney  has 
then  the  pleasing  duty  imposed  on  him,.of 
informing  the  cUent  that  the  counsel,  se- 
leeted  aiba  mudi  and  aaxiiMis  dehbesatioo, 
who  was  consulted  on  evenr  step  in  the 
ever,  that  in  the  present  day  no  body  of  loimsa,  aM  wea  anpposed  to  have  tnestiftf 


men  can  maintain  tndff  position  regar^ess 
of  public  opimon,  and  if'  the  timely  inter- 
ference of  those  whose  autliority  would  be 
cheerfully  submitted  to  by  all  classes  is  not 
interposed,  the  regulationB  and  practice  of 
the  Bar  must  be  brought  more  in  harmony 
Vol.  XXXV.  No.  1,037. 


its  details  and  prepared  himself  to  conquer 
its  difficulties,  had  transferred  his  know- 
ledge, experience,  and  zeal  to  the  other 
side.  The  disappoiutment,  mortificationj 
and  indignation,  which  such  an  announce- 
ment produces  is  more  readily  imagined 

N 


«ni 


JVwrifat  fwkOmf  to  *^  Efimm^t  ^  Ciwiiiifc 


Aan  detevibed.  It  miglit  be  soppoMd  the 
hiding  meinbers  of  the  Bar  woula  only  re- 
quire to  have  their  attention  directed  to  the 
esdetence  of  a  state  of  things  so  embarrass- 
ing and  e<|ttivocalt  to  insure  their  prompt 
and  anxious  consideration  of  the  matter. 
The  application  of  a  remedy  for  this  ad- 
mitted evil  is  exclasively  in  their  hands. 
Why  have  thcT  not  moiTed  ? 

Nearly  twelve  months  since  a  series  of 
qoestions,*  the  result  of  actual  experience, 
involving  some  of  the  points  on  which 
doubts  and  disputes  had  most  frequently 
arisen  as  to  the  eiFect  of  retainers*  was 
tnmsmitted  by  the  conndl  of  the  Incorpo- 
rated Law  Society  to  every  solicitor  and  at- 
tornsy  practising  in  London.  The  result  of 
these  inquiries,  as  might  be  anticipated, 
rendered  it  manifest  that  not  only  the  con- 
venience of  one  branch  of  the  profession 
and  the  honour  of  the  other,  but  the  in- 
terests of  the  public — as  involved  in  the 
due  administratiOQ  of  justice-^imperatively 
called  for  the  estabUshmeut  of  fixed  rules 
and  regulations  for  the  guidance  of  solici- 
tors in  retaining  counsel.  We  take  it  for 
granted  that  Uie  information  obtamcd  in 
reply  to  the  inquiries  thus  circulated  was 
duly  communici^ed  to  those  who  are  under- 
stood to  represent  the  Bar.  We  have  not 
yet  heard  vbaX  it  has  produced  any  resultc 

The  case  to  which  we  alluded  in  a  re- 
etot  number,^  in  which  a  petition  has  been 
presented  to  the  House  of  Commons  by  the 
attorney  for  the  plaintiff  in  the  case  of 
Bwtm  V.  The  Hon.  Capt,  Denman,  whilst  it 
directly  raises  the  question  as  to  the  exclu- 
iive  right  of  the  Crown  to  retain  a  Queen's 
CooBsel  at  amr  stage  of  a  cause,  has  neces- 
varily  directed  the  attention  of  the  public 
snd  the  profession  to  the  general  subject  of 
retainers.  Upon  the  point  now  mooted,  we 
believe,  no  difference  of  opinion  exists  out- 
side the  circle  of  her  Majesty's  counsel.  If 
acceptance  of  the  rank  of  Queen's  Counsel 
subjects  the  possessor  at  any  time  to  be 
called  upon,  not  onl^  to  desert  the  client 
who  has  acted  upon  his  advice  and  made  him 
acquainted  with  the  strength  and  weakness 
of  the  cause,  but  to  become  the  counsel  and 
adviser  of  the  opposite  side, — and  if,  indeed, 
the  Queen's  Counsel  in  such  a  case  has,  as 
suggested,  ''  no  choice  in  the  matter,"  and 
is  ''bound  by  his  oath  of  office  to  obey" 
t^e  call  of  the  Attorney-General  for  the 


•  These  questions,  in  number  25,  were  pub- 
lished in  I-«g.  Obs.  vol.   33,   p.  536,    (10th 
April,  1847.) 
^  Ante,  p.  232. 


time  being,--<'the  silk  0»wn  is  j«.bfi^  rf 
serritude,  and  the  sooner  it  is  qetenmnca 
that  the  wearer  shall  be  exchulsd  from 
general  business  the  better  for  the  honour 
of  the  Bar  and  the  interests  of  the  public^ 
It  has  been  the  custom  of  late  yesn  to 
number  amongst  her  Majesty's  counsd 
every  barrister  of  sufficient  stanoing,  of  un- 
exceptionable character,  and  who  has  ob- 
tained a  certain  amount  of  leading  buaness 
at  Westminster  or  on  Circuit.  Upon  the 
same  principle  on  which  Sir  fltaoy  Kellj 
is  required  to  transfer  his  sendees  from  the 
one  party  to  the  other,  any  other  Queen's 
Counsel  may  be  prevented  from  appealing 
for  the  client  who  has  retained  hiin.  The 
independence  of  the  Bar,  and  the  rights  of 
the  public,  are  therefore  equally  involved  in 
the  question  now  raised.  However  it  maj 
be  regarded  by  the  Bar»  no  casuistry  can 
persuade  the  public,  it  is  just,  honest,  or 
necessary,  that  a  person  who  has  obtained  a 
knowledge  of  all  the  circumstances  of  a  cast 
from  one  of  the  litigant  parties,  under  an 
implied  pled^  of  inriolable  confidence, 
should  be  at  libertv  to  transfer  his  advocacy 
and  counsel  to  the  adverse  party  at  anj 
stage  of  the  cause.  The  proceeding  ioTokes 
a  violation  of  the  first  duty  of  a  profession^ 
man,  as  well  as  of  the  established  principles 
of  right  and  wrong.  It  would  mdeed  be 
painful  to  learn  that  idl^;iance  to  the 
Crown  could  in  any  case  be  inconsbtent 
with  the  maintenance  of  private  and  pro- 
fessional honour. 

Upon  many  grounds,  intelligible  to  al 
who  belong  to  the  profession,  we  should 
desire  to  see  the  pomt  which  has  arisen  ia 
the  case  of  Bvron  v.  Denman,  and  the  whok 
subject  relating  to  retainers,  discussed  and 
adjusted  by  a  tribunal  constituted  somewhat 
differently  from  the  House  of  Commons.  It 
is  extremely  improbable  that  'the  petition, 
the  statements  in  which  we  published, 
(ante,  p.  233,)  can  be  discussed  in  the 
House  of  Commons  before  the  completion 
of  the  trial  at  Bar  in  Buran  v.  Denman, 
which  is  fixfd,  we  are  informed,  for  the 
14th  February.  The  trisl  once  over,  the 
injustice  complained  of  in  the  petition  of  the 
plaintiff's  attorney  is  irreparable.  Not  long 
since,  when  an  unseemly  altercation  took 
place  between  two  gentlemen  practising  in 
one  of  the  Equity  Courts,  a  general  meeting: 
of  the  Bar  was  holden  by  requisition  to  the 
Attorney-General,  in  the  Middle  Temple 
Hal],  and  was  very  fully  attended.  The 
facts  disclosed  in  the  petition  referred  to 
are  at  least  as  interesting  to  that  branch  of 
the  profession  as  the  demeanour  of  any  two 


Stficiene^  pfmtiee  ^f  TKmHcm.'^mM  IKmikUiiiwi  BeUrfBiU. 
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iltifiwkr^ittB.  ''Hie  preservation  of  good 
maiuiers  m  the  inberoourse  between  pro- 
fts^nal  men,  however  desmble,  cannot  be 
placed 'ort  a  Mg;her  footing  than  the  mainte* 
nance  of  professional  honour  and  independ- 
ence.' Both  may  be  seriously  compromised^ 
if  the  circumstances  which  have  recently 
occurred  are  aBowed  to  pass«  without  any 
expression  of  opinion  on  the  part  of  the  Bar; 

SUFFICIENCY  OF  NOTICE  OF 
TAXATION. 

The  expediency  of  having  some  person 
in  attendance  at  the  office  of  an  attorney 
until  nine  o^clock  at  night  was  illustrated  in 
a  case  very  lately  reported.*^  A  notice  of 
taxation  was  left  at  the  office  of  the  plaintiiF*s 
attorney  by  putting  it  through  the  door, 
there  being  no  one  m  attendance,  between 
7  &  8  o'clock  on  the  evenh^  of  the  24th 
Pebruary,  in  the  following  form  : — **  Take 
notice,  I  shall  attend  to  tax  costs  ta-morroto 
at  12/*  Dated  the  "23rd  February."  The 
plaintiff  did  not  attend  the  taxation,  and 
afterwards  applied  to  review  it,  on  the 
ground  that  the  notice  was  insufficient,  the 
time  for  taxation  having  expired  "when  it 
was  delivered ;  but  the  Court  of  Exchequer 
refused  the  appCcation,  because,  as  it  was 
said,  the  plaintiff  *8  attorney  should  have  had 
some  person  in  attendance  at  his  place  of 
Insmess  until  9  o'clock,  and  that  the  de- 
fendant should  not  be  placed  in  a  worse 
situation  than  he  would  have  been  had  the 
plaintifTs  attorney  been  in  attendance.  If 
the  plaintiff's  attorney,  or  his  clerk,  had 
been  in  attendance,  (said  the  Court,)  he 
would  have  asked  the  person  delivering  it 
what  was  meant  by  delivering  on  the  24tti  a 
notice  dated  the  23rd,  and  would  not  have 
been  led  to  imagine  that  the  time  for  taxa- 
tion had  elapsed,  but  would  have  been  in- 
formed that  it  was  a  notice  of  taxation  for 
the  following  day.  Without  laying  down 
any  general  rule,  therefore,  the  Court  held, 
that  under  the  particular  circumstances  of 
the  case,  the  notice  was  sufficient. 

Perhaps  it  was  assuming  too  much  to 
suppose  that  if  a  clerk  had  been  in  attend- 
ance at  the  plaintiff's  office,  he  would  have 
thought  it  necessary,  upon  receiving  the 
notice,  to  demand  any  explanation  of  its 
terms ;  or,  if  he  had,  that  the  person  de- 
livering the  notice  would  have  been  capable 
of  affording  the  necessary  explanation.  The 
case,  however,  proves  that  the  judges  are 

'  QraniY.  Mackenzie,  1  Ezch.  Rep.  12. 


disposed  Ca  rtgard  non-attoidiMa  at  Oup 
office  of  an  attorney,  within  the  preaoriboi 
hours,  as  a  breach  oif  profeaabnal  duty. 

iirr 

JEWISH  DISABIUTIKS  RELIEP 
BILL. 

By  divers  acts  now  in  ftiree»  tha  oatk, 
commonly  adled  the  afaf  ufation  o^li,  may 
be  reqniied  to  be  taken  aad  sttbaeribed  aa  a 
onalification  for  sitting  and  voCinf  in  par- 
liament, and  far  the  ehjo3rment  of  nafflaii 
firanchises  and  civil  ririits.  Her  Majea4/a 
subjects  professing  the  Jewish  rdigion  an 
unable  conscientiDuriy  to  take  and  s&scriba 
the  oath  in  the  form  prescribed;  tlisthero* 
fere  proposed  to  be  enacted  thai  the  oatt 
foUowing,  and  no  other,  shall  be  taken  >-*- 

"  I,  A.  fi.,  do  solemnly  promise  and  swear. 
That  I  will  be  faithful  and  bear  true  al- 
legiance to  her  Majesty  Queen  Victoria, 
and  will  defend  her  to  the  utmost  of  my 
power  against  all  conspiracies  and  attemnlB 
whatever  which  shall  be  made  against  hsr 
person*  crown,  and  dignii^ ;  ana  I  will  do 
my  utmost  endeavour  to  disclose  and  make 
known  to  her  Majesty,  her  heirs  luid  suc- 
cessors, all  treasons  and  traitorous  con- 
spiracies which  may  be  formed  against  her 
or  them ;  and  I  do  fakMidly  prootfse  to 
maintam,  sopport,  and  dsund,  to  the 
utmost  of  my  power,  the  snccesnon  of  the 
Crown,  which  succsssion,  by  an  act  iat^ 
tuled,  '  An  Act  for  the  further  Limitation 
of  the  Crown,  and  better  securing  the 
Rif^hts  and  Liberties  of  the  Subject,*  is 
and  stands  limited  So  the  Princess  Sophia, 
Electress  of  Hanover,  and  the  heirs  <»  her 
body,  being  Protestants,  hereby  nttaif 
renouncing  and  abjuring  aa^  obedieaca  or 
allegiance  to  any  other  person  claiming  or 
pretending  a  right  to  the  Crown  of  this 
realm;  and  1  do  declare,  that  I  do  not 
beUeve  that  any  foreign  prince,  prelate, 
person,  state,  or  potentate  hath  or  ought 
to  have  any  temporal  or  civil  jurisdiction, 
power,  superiority,  or  pre-eminence,  di- 
rectly or  indirectly,  within  this  realm :  I 
do  swear,  that  I  will  defimd,  to  the  utmost 
of  my  power,  the  settiement  of  property 
within  this  realm,  as  established  by  the 
laws;  and  I  do  hereby  disclaina,  disavow, 
and  solemnly  abjure  any  intention  to  sub* 
vert  the  present  Church  Establishment  as 
settled  by  law  within  this  realm ;  and  I  do 
solemnly  swear,  that  I  will  never  ezeN&ie 
any  privilege  to  which  I  am  or  nay  be- 
come entitled,  to  disturb  or  weaken  the 
Protestant  religion  or  Protestant  govern- 
ment in  the  United  Kingdom ;  and  I  do 
solemnly,  in  tiie  presence  of  God,  profess, 
testify,  and  declare,  that  I  do  make  this 
declaration,  and  every  part  thereof,  in  the 
plain  and  ordinary  sense  of  the  words  of 
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this  oatlx,  withfMit  any  tivuaofn,  eqnivaca- 
tion,  or  meatal  rotervBtion  wliatsoevvn 
So  lielp  me  God."    (S.  I). 

The  name  of  the  Sorere^ia  for  the  time 
being  18  to  be  inserted  hi  t»e  -oath  (s.  2)  ; 
and  the  oath  ia  io.be  tteken  in  like  manner 
as  Jews  are  now  swomi.  (s.  3.) 

By  the  4tb  dause,  this  oaft  ^shiffl  be  vdmi- 
laMeped  to  ^her 'fif'i^eety^  rabyeota  ppateaing 
4i»Jcmiihia«]%iaBin:anHUier  nfannaid,4rt  the 
•«HBe  iktm,  «kL  ^  the  aaoie  offieen,  oriCkther 
ipinon8,.a8  tke/oathifior  «rhiGh  il  is  herdby^ub- 
ftfkitnted  is  or  naylje  ju>w  by  law  administered ; 
.and  that  in  all  cases  in  which  a  certificate  of 
the  takm^,  making,  or  subscribing  of  the  ifirst- 
mentioned  oath  dfabjmratron  is  mrected  tD%e 
ffiren,  a  ITke  cgitffiiarte  of  the  ^Osinff  •wr  adb- 
'senbtng^  tff*tne  <Mlh  iieriby  ■pponrtcd  and  /set 
JMbhMlnd^henMf  dbidl  be«iMB.bjl^«ne 
pffioer  or  other  person,  and  in  the  same  manner 
SB  the  oertifioate  jioar  -reqmred  by  farw  is  di- 
rected to  be  jgtren,  and  shall  be  of  the  like 
Ibrce  and  emect;  and  the  oiEcera  «r  other 
persons  who  are  reouired  by  anj  tict  now  in 
force  to  administer  tite 'first*  mennoDed  «mth  of 


be  sworn  dnly  to  adminiiter  -and  grant  eertifi- 
cates  of  the  oirai  hereby'qgKnnted«nd«et  forth 
instead  thereof. 

By  the  9  Qmt.  4,  €.17,  ''for  mMling so 
miioh  of  sereml  acts  ms  imposes  i»e  meces- 
aity  of  receiTing  tbe  aacrtment  cf  the  Lord's 
Simper  as  a  qufdifieation  2br  certain  offices 
jand  employments/'  a  4!ertain  declaiation  is 
prescribed  to  be  taken  in  the  cases  in  that 
act  mentioned :  And  by  8  &  9  Vict  c.  52, 
^fcr  tiie  F^ief  lef  jpersons  of  the  J^ewish 
-leligion  elected -to.  mmuc^al  affioea,"  a  cer- 
tain other  4eclaM(i«i  ^ims  pevmiftted  to  be 
taken  in  certain  cases  bj^pevBOBB-pTolessing 
the  Jewish  rel^oi^  instead  of  iSie  'declara- 
.tion  xe^ uired  to  be  made  imd  sdbsci^d  by 
Ae^uct  a£  J9  Geo.  4»<;«  17  :  it  is  now  pro- 
<|»Qi0d  to  extend  Xhe  benefit  of  Hhe  last- 
.TerittAmt  to  all  «otker  itases  in  ^hioh  the 
idedanrtion  setforAh  inrlfae  aot  of  tiie<8  &  9 
G^.  "4  is  l^  Iwwreqaired  to  be  taken. 

By  the<€dirclaiiaBth6.Aet  is  net  to  eatend  to 
enable  any  feiaan  profeiai^g  tbe  Jewish  re- 
"hffimi  ito  theid  lorieKsreiae  tbe  office  of  guardians 
tand  justiees  df  sbe  Uailed,  Kingdom,  or  of 
'lUgentof  .tbe  libiilcd  KingdoaSy  under  ^atever 
.  name,  fstyle,  >or  tilfe  «iuh  loffice  .mi^  be  £onsti- 
'■tatad,  or  tO' enable  any  peraen  Xo  theld  or  enjoy 
4be  office  of  Lord  tHifj^  Cha»MllB^^  LoHl, 
-dCseper,  or  iieid  Cofnmisiioner  ^oif  jfefae  Greajt, 
dSeal  of  Ghvat'BiBtatn  m*  l£elaBd,<er  tbe  office 
'«f  Lord  LianlsDaBt,  or  Beputy  K>r  othar  Chief 
'GeTfTnor  ar  GovarMars  of  Irelandj  -or  hor 
'  Mi^esty's  High -CanuBissiener -to  tbe  General 
Assembly  of  the  Church  of  Scotland. 

And  tbe  7th  danas  pfovid«a»  thalbheAct  shall 
not«nftble  any  persons,  otherwise  than  they  ane 


BOW  by  law  enabled,  toxoid,  eiijayy«r«atrdtt 
any  .office,  place,  or  cbgnity  6f,iu,  nrhrtsaflnst 
to  llie  Uoitad  Gfarnib  of  fingkndaadlnbBd, 
or  (tbe'Cbarah  of  Scotland,  or  .any  pbce  « 
offiae  whatever  <o^  in,  or  behmging  tomd 
the  Ecclesiastical  Courts  of  Judicature  in  Eqg- 
iaad  and  Ireland  respectivdy,  or  any  Court  of 
Agpeal  Tsom  or  review  df  the  sentence  of  rod 
courts,  or  of,  in,  or  bdonging  to  ^  Cooimir 
sary  Conrt  of  Edtnbm^h,  or  ef,  in,  or  bi^mff- 
ing  to  any  cathedral  or  collegiate  or  ecdeuatti- 
cal^estaUiahaMnt^r  foundation,  or  aay  office 
or  place  whatever  of,  in,  or  bcdongtng  to  anyof 
the  Universities  of  tfaeoeahn»  or  any  office  or 
place  whatever,  and  b^  whatever  name  ^ 
same  mav  be  cabled,  oC  m,  or  belonging  to  anjf 
of  the  colleges  or  halls  of  the  said  Uinvenities, 
or  the  colleges  of  Bton,  "Westminster,  or  Wis. 
cftieater,  or  any  college  or  aefaool  witlnn  4ii 
izeabn,  or  to*  repeal,  obragats»  or  in  any  'laiBBR, 
to  dnterfcre  witti  an^  local  atatote*  ovainaaceir 
mle  wbidi  ia  or  Mali  be  aatahlished  by  coo^ 
iMftaot  authoritjf  within  aa^  universi^,  coUege, 
hall,  or  school,  by  which  Jews  shaU  be  in- 
vented from  being  admitted  thereto,  or  from 
residing  or  taking  degrees  therein ;  and  tbtt 
nothing  therein  contained  lAsSL  eatenikoadbk 


jlbjuration^d  grant  certificates  thereof,  shall  ^^  person,  odieTwise  than  as  hetasBOW  bvlas 

ibled,  to  eaeercise  any  light  of  peaaentatsniiD 
ao^  OQcleaiastiflal  benefice  sabataoevor*  oriD 
.«eped,  vary,  or  alter  in  any  nouumer  the  Jaws 
Aow  iaioroe  in  respect  to  the  right  of  presentfr" 
tion  to  any  ecdesiaatical  benefice  whatever. 

The  8th  clause  also  enacfta,  That  where  any 
right  of  presentation  toanyecdoaiastics]  bn** 
*fice  shall  belong  to  an^  office  in  tbe  ^  orij^ 
pointment  of  her  Mi^eaty,  bar  ^nns  or  sbb- 
eeaaors,  and  anah  office  .shall  be  held  kf  a 
foraon  profeasii^  thaJewiah  foilfflon,  UMingiu 
of  pieaenUtion  ahall  devolve  nponand  be  si- 
erased  by  the  Archbiahop  of  Canteibury  kx 
the  time  being. 

So,  eQso,  by  the  .91b  ttectxon,  no  person  po- 
fessingthe Jewish Tdt|<ion«inl]l  directly  orb- 
dinctly  advise  4ier.Migesty,  ber  beies  orsor- 
*ceBBors,«r  anyipsBsao  «or  ifuraons  boidingST 
wsarciaiagtibe  offiee4>f.goBrabns  tef  ^Ibe  -Uaitod 
Kbtgdom,  or-of  Hegent  'Of  tbe  United  £s|- 
dom,  nadar  wbatoaer  nane,iefylo»' or  title  snm 
office  may  be  conatitute^  or  the  Lord  lieo- 
tenant  or  iLord Deputy,  or  other  Chief  Goremor 
or  Governors  otf  Irebmd,  touting  or  concen- 
in$c  the  appointment  to,  or  dkpoarf  of,  ear 
offieeer  frelermeilt  tin  Ibe  United  Otanroh  (h 
England  and  iErabtad,  or  m  tbe  Gbwck  of 
Scotknd. 


NOTICES  OF  NEW  BOCTKS. 


eery;  with  Notitet  of  thtit  Jndat 
Discipline,  Jtule^^  Orders,  and  €nii(m^ 
Readinffgf  Moote,  Masques,  Receh,  sad 
Entertainments;  including  an  Account 
of  the  Eminent  Men  of  the  Four  Lfsmed 
and  HonottrTtbkSocietie^-^ijineok's  Inn, 


PiwmVJgrtiiy^tffc  bum^  e^mtandiCkmmr^ 


m 


M^  JiMP'  Vempk,  Ob  MkUk  T^mph, 
mid  Gmy^'9  hm^  ^.,  ^c.  By  RlbBSsr 
IL  PsARCK,  Esa.,  of  Oray^a  Ian,  Bar- 
rister-at-Law..  Londoa:  Bentlev,  New 
BurliDgton  Street,  and  Butterworth,  Fleet 
Street    1848.    Pp«  440*. 


MAifY  cinmmstaiicea:  have  of  late 
bmed'to  direct  the  attentioa^  aawelL  of  \kkB 
pnhlic  as  of  the  professioii;  to  the  oonlsta;* 
tion,  histovy,  and  present  state^  of  t^e  Itina 
of  Court.  Mr.  Pterce's  hook  on  this  snb* 
ject  is  tiie«£bre  well-timed.  Dugdalc's 
QrigineM  Juridiciale^  is  well  known  to  he 
Ab  great  authority  ta  wfaioh  all  modem 

wnters  on  the  Inii»  of  Court  must  have  re-  \  nowbasifloatrate  the  subjiect.  We  uor 
omirse.  Iti  1790»  there-  was  a  publioation.,  derstand,  also,  that  he  haaliaiL  the  adirantay 
crilcd  ^  Jfistoricd  Memorials- of  the*  Baalish '  of  consalting  such  manuscript  coUectiona  as 
Laws  and  the  Inns  of  Cctart/'  whidi  was  I  oonteiindf  any<  infensation.  iMHSig.  on  'the 
mainly  a  reprint  of  Ihigdale.     TTie  work,  |  mattem-  comprised'  in?  the  w»rk.     Ilei  has 


'  lOi  Graf^  Itts*.  EmOf  hM«»ry.-^0UBl 
oidasa:  and*  eastoms**'-&Biu)eat  men.*-Sta|ds 
Inar— BaiDBDd's  Uin. 

11.  BegnlalioBs  of  the  four  Inns  of  Courts 
Admiasion  of  studMita^^  Keeping  temisu — Bi&- 
eroises^— CsUia  the  Bar.— Refusal  to  call,  t* 
tha  Bar.  I  Hnrriwing,— EiipniaHHi  and  disbiw* 
ring;     ^ppssr> 

12:  D^roesan.the  Inns  of  Conrt; 

The  anthoc  has,,  wa  believe^*  fumiahed 
every  authentic  pactimilar  of  any  impoKtr 
ance  relative  to  the  early  history  of  the  Inns 
of  Conit  aad  Chancery.  He  appeanr  to 
have  availadihiiMelf  of  all  the  early  aotho*- 
lities  refenmd.  tO|  and  such  statutes  aod 


however,  most  commonly  referred  to,  befbre 
the  present  publication,  ia  '*  Herbertts  An^ 
tupiittesof  the  Inns  of  Court  and  Chancery,'  * 
of  which  one  edition  only  appeaia  to  have 
been  pnbUsfaedi  in*  1*804,.  acooaq>anied  by 
several'  embellii^ments.  Hie  pvettminary 
part  of  that  work  comprised^  die  Antiquities 
of  the  Common  Law  of  Engllind ;  the  Xi^dgev, 
lawyers,,  and  the  various  inferior  courts ; 
the  four  great  oourts>;.  thaxneatian,  salaries^ 
&3.,  of  the  judges!  of  Westminster.  Hail^;,  the 
ncient  modes*  of  trial:  and  pwiisfanent;. 
die  TertBB,  fine^  fto.  Vhe  osmpiler  then 
entered  upon  the  origin  and- cnstmna  of  the 
several  Ibns  of  Court  and  Chancery  :  tfeal^ 
ing  of  th^r  history ;  their  manner  of  en- 
forcing study ;  their  regulations  of*  diet, 
appaarel,  pustimes;  Itetr  vorioaB  usages; 
mir  emtoeiitmen';  and.  din  scsieiBli  Ions 
of  Chanoery* attached  to  eaoh.of  die  greater 
Ifeins  ;•  eenoludmg  with  Seijaantei'  Iini.  and 
the  anfeicpiity  ami  digni^  ofi  thafc  anoiciit 
Cffdev  of  kiwyeva^ 

Mt.  Peaioe  has*  dlf&rendf  wwaegad.  the 
materiai^  of  his  worky  wsd>  tfae  Miosftngr  is 
a  statement  of  the  subjects  of  his  several 
chautera  ir^- 

T.  Early  school^  oflkwin*  England. 
2.  Sites  of  the  Ituw-ofCmiTf. 
3:  Conatitutionof  the  Inns  of  Court. 
4.  Ancient  readings  of  the  Inns  of 'Court. 
?.  Fans  of  Coart  Mteques-. 

6.  Rerela. 

7.  Linoola's  Ihm  Hbrljr  lostory,  Amnentt 
Ofdhrs  and  cntttnnsi  Bnhnsnt  men.-— 'Flma** 
val?s  Ihn.andTTiuvm'arlfani 

8.  IhnerT^mpib.  Bkriy  histbiy;  Alieieafi 
cuBtotns.  Eminent  men. — OKffbnl's'  Inni--« 
demetitfA'Ifan'.-^yonl  Bnr; 

9:  MldSletVm^    Ahndentrndte, 
and'  cuattjuts.      jshiiueut 
New  Inn. 


very  properly'  colloeled!  as  QDpioa»  an.  ao- 
count  as  praeticidyle  of*  the  ancient  reacKn^s 
in  the  four  Inns, — conceiving  that  an  exhi- 
bition*  of  these  .readiiigs  cannot  fail 'to  stimu- 
lata  tha.cauaa.of  l«0sl  education,  to  which, 
a&lM  observes,.  atteBtion*  haa  now  become 
Ciim&  We  shaUi  OB/ the  poMsant  occasion 
pass  overthrahapteraon^faiaquesaBd  Bevels, 
and^  plftisebefone'  evr  read^rart  wa,  a0co«nt  cf 
die  Shidies  of  omr'lbgal  ancestors  r*— 

^  In*  ancient timeS'  Ifhe:  stxidisa  inr  dw  Ima-iaf 
Goui^  wero  atesstfied?  iar  dlar.  following]  maa- 


IjiiB  oi  Chancery. 
TTall. 


Gusmasaigiied. 

■j  Rt«d«ra.  i: 

j'Ancientft.  I 

\Bari4itHK  ) 

'"ThereatRngs  were,  ffom- the* very A»u^da- 
t!bn  orthcsc  scraiharies',  loefted'upenasa  vital 
part  of  their  constitotibm  They  were  deltvmd 
in  the  halls  with  great  solemnity  and  dignity, 
knd^  were-  not  oi^  adapted'  for  the*  improve- 
tmenf  olftfte  •  etadsntlr  who>  maactodJ  UaUnr,.  as 
Forteacue  expresses  it,  to  study  the  gmunds 
and  the  orijjinals  of  the  law,  but  formed  a  most 
Valuable*  gntir  to  the  mere*  aid^elieedpKafessor 
inHts'  daily' practice,- andi  beiniKtbe  csnapoai- 
tlosofmea^exparicnced^iR^tlire  prolKsioii,  of 
tested  adiMea,  wHo^ftlt  it^aponHiof  honour  tb 
'mamtftm  tlfr*repntatiem>P^ttieirTi9epeotar»iaiis, 
tttey  were  regardted  8»  aniborittosi  aadi  wave 
cited' aresposftibns  of  f  therlbwdn  ai|pimeBOat 
l^sttnhister'Hhir,  wtiere-seme  istdkemi  in  our 
Vywtr  dky;  contiattetti  be  reapettedl  fifOma  im- 
portant  stattitfev  or^seetiev  ot'a  G^aMto,  w«b'  «s- 
lk!tt^l$f  thrrrader;  who'aBai)«ed  tmrj  tmm- 
tteroflt,  esfpiained^tk'if  ovwionvaadrechauated 
't!lewho««f^ubfe«t,— poindBg>t»i»iU{  vtlMomVo 
tfie  emn^to-law}  antf'ifiintflBSiiiif  hls<aigitamt 
' Vypg^ite' cwaK  fimdMie  naisa  iMfU- 
tewiHg"  i^e'eaBCdfcnt  qurtHw^-iwlUs  wMMit 


^ 


Review:  Fearctfe  Hietorf  qfiht  hm$  qf  Omrt  and  Ckamcenf, 


itnAii^^  x-^^  First,  thef  declared  what  tibe  ooni* 
inoti  law  was  before  the  making  of  the  statute ; 
«ecotidl)r,they  opened  the  true  sense  and  mean- 
\Aff  of  the  statute ;  tbif dly,  theh*  cases  wen 
brief,  having  at  most  one  point  at  the  common 
law  and  another  upon  the  statute;  fourthly, 
plain  and  perspieuons,  for  the  honovr  of  the 
leader  was  to  excel  others  in  authorities,  argu- 
ibents,  and'  reasons  for  proof  of  his  opinions 
stnd  for  eonfhtatlon  of  the  objections  against 
it;  fifthl}r,  they  read  to  suppress  subtile  inven< 
tioos  to  creep  out  of  the  statute/  " 

Mr.  Pearce  enumerates  many  of  these 
readings  on  statutes  which  deserve  to  be 
rememoered,  and  most  of  which  are  stiD 
extent.  He  then  refers  to  the  following 
flooount  firom  Stow  :— 

''The  benchers  appoint  the  eldest  utter- 
bahiiler  to  read  amongst  them  openly  in  the 
hall,  of  which  he  hath  notiee  half  a  year  before. 
Hie  first  day  he  makes  choice  of  some  act  or 
atatnte  whereupon  he  grounds  his  n^ole  read- 
ing for  that  vacation.  He  redteth  certain 
doubCis  and  ouestions  wUch  he  hath  devised 
upon  the  saia  statute,  and  dedarea  his  jadg>- 
tr>f nt  thereon.  After  which,  one  of  the  atter^ 
'I>kri*mter8  repeateth  one  question  propounded 
by  ^  readcnr,  and  by  way  of  argument  doth 
ubonr  to  prove  the  rtaoer's  opinion  to  be 
agtdnst  law.  And  after  Mm,  (he  senior  utter- 
bantister  and  reader^  one  alter  another  do  de- 
ckre  their  opinious  and  judgmentain  the  aaase. 
Ahd  Aen  the  feader  who  did  put  the  case,  en- 
deavours to  confute  the  objections  laid  against 
hidft,  and  to  confirm  his  own  opinion.  After 
#hich,  the  judges  and  Serjeants,  if  any  there  be, 
declare  tiieir  opinions.  Then  the  youngest 
utter-barrister  again  rehearseth  another  case, 
which  is  prosecuted  as  the  former  was.  And 
this  exercise  contianeth  daily  three  or  four 
hours.  The  mannsr  of  reading  bolh  in  Lent 
and  Summer  vacations,  are  performed  after 
Ae  same  m«tiner;  and  usually  out  of  those 
readers  the  Serjeants  are  chosen." 

.'  The  manner  of  mooting  in  the  Inns  of 
<7pmt  and  Chancery  are  also  thus  given  by 
Stow : — 

'  "'In  these  vacations  after  supper,in  the  hall, 
the  reader,  with  one  or  two  of  the  benchers, 
'«ottiM  in,  to  whom  one  of  the  utter-barris* 
ters  propounds  some  doubtful  caee,  which, 
befaig  ai^fued  by  the  benchers,  and  lastly,  by 
him  that  movea  the  case,  the  benchers  sit  down 
'bn  Ihe  bench  at  the  upper  end  of  the  hall ;  and 
-ttpon  the  form  in  the  middle  of  the  hall  sit  two 
•  trtter-barnsters ;  and  on  both  aides  of  them,  on 
;the  same  form,  sits  one  ianer-barnster,  who  in 
law  Rmich  doth  declare  to  the  benchers  aome 
1t^  of  action;  the  one  being  as  it  were  re- 
med  for  lihe  pbnntiff,  and  the  other  lor  the 
"^AaMdattt:  whieh  ended,  the  two  uttar.bar- 
risteis  aigue  audi  queetoia  ae  are  diqnitable 
within  Aasatd  eaaoj  af^  which,  the  benchen 


do  likewise  declare  their  <iplaioQS4  sa  kawlfcil 
take  the  law  to  be  ia  these  questjiom.*'* 

Mr.  Pearce,  towards  the  coaclasion  of 
this  part  of  his  work,  observes  that 

''  It  would  obviously  tend  very  amdi  to 
inrijgorate  the  Inns  of  Courts  to  pronoU  their 
utility,  extend  the  benefits  of  the  newly-es* 
tabliahed  lectures,  and  restore  the  ancient  dis- 
cipline of  these  houses,  if  an  experienced  special 
pleader  and  conveyancer,  or  equity  dranghti- 
man,  were  appointed  by  the  bench  m  each  Inn 
at  liberal  saJaries,  witn  liberty  to  practise  at 
their  discretion ;  every  student  being  obliged 
(unless  under  very  special  drcumstances)  to 
attend  the  chambers  of  either  of  such  pleaden 
or  conveyancers  for  one  year,  paying  ue  ram 
of  fifty  guineas  to  the  funds  of  the  society ;  an 
examination  being  hdd  once  a  year,  and  a  cer- 
tain number  of  successful  candidates  receiTiiif 
back  the  fee  paid  on  entering  upon  this  coone 
of  study. 

"  In  the  time  of  Portescue,  temp.  Hen.  6, 
there  seems  to  have  been  then  about  1,800  sr 
2,000  students  in  the  Inns  of  Court  and  Gha^ 
eery.  *For,'  he  says,  Mhera  be  tan  ]met 
houses  or  inns,  and  sometimee  moce)  wbidiaa 
called  Inns  of  Chancery.  And  to  eveiToneof 
them  belongeth  a  hundred  students,  at  the  hail^ 
and  to  some  of  them  a  much  greater  nuBober, 
though  they  be-  not  ever  all  together  in  the 
same.  Those  students,  for  the  most  part  d 
them,  are  young  men,  learning  or  atudylng  tk 
originals,  and  as  it  were,  the  elements  of  the 
law,  who,  profiting  therein  aa  tfaey  iprow  to  cip^ 
ness,  are  admitted  into  the  greater  inns  cf  the 
same  study,  called  the  Inns  of  Court,  of  adaefc 
greater  inns  there  are  four  in  nundier.  And  to 
the  least  of  them  belongeth  in  form  aboffr- 
mentioned,  200  students,  or  there  aboot'^' 

The  rules  and  orders  now  in  force  le- 
specting  the  admission  of  members,  keefe 
ing  Terms,  and  oaUing  to  the  b«r,  haw 
been  ascertained,  as  we  are  assured,  fimn 
offidal  documents  and  personal  inqoiiy  ia 
the  treasurers'  and  stewards'  offices  of  the 
several  sodetiesy  and  Mr.  Pearce  states  he 
has  derived  important  assistance  fiom  dtf 


*  ''Sir  Symonds  d'Ewes  gives  a  parttcdar 
account  of  the  mootiuffs  and  exennsea  per- 
formed by  him  during  his  period  of  study  h 
the  Midole  Temple.  '  I  had  twice  mootA  m 
law  French  before  I  was  called  to  the  bar,  and 
several  times  after  I  was  made  an  utter-barris- 
ter, in  our  open  hall.  Thrice  also  before  I  was 
of  the  bar.  I  argued  the  reader's  casss  at  the 
Inns  of  Chancery  publid^r,'  and  sbr  times  after- 
wards.  And  then  also, beingan  utter-banMr, 
I  had  twice  aigued  our  Middle  Tem]^  readei'i 
case  at  the  cup-board,  and  aat  nine  times  ia 
our  hall  at  the  bench,  and  argued  aneh  esseala 
English  as  had  before  been  arjpied  by 
gentlemen  or  utter-batriaten  m  law  i 
Kueheaded.''* 
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renters  of  the  Inns  in  his  researches  re- 
specting their  emiQent  men,  which  form, 
he  justly  st^ys,  as  illustrious  a  gallery  as  any 
university  of  Europe.  It  is  also  proper  to 
add  that  the  author  has  stated  the  substance 
of  every  case  of  importance  deddail  in  the 
&k[perknr  Courts  respecting  the  jurisdiotioD, 
powers,  and  privileges  of  these  societies,  as 
well  as  all  the  remarkable  cases  illustrative 
of  the  internal  discipline  of  the  Inns  of 
Conrt. 


LAW  OF  WILLS. 
1  Tict.  c.  26,  s.  9. 

KXSCUTION  AND  ATTESTATION. 

The  1  Vict.  c.  36,  sec.  9,  enacts  ''  that  no 
will  ahall  be  valid  unless  it  shall  be  in  writiitf , 
and  executed  in  manner  hereinafter  mentioned ; 
(that  is  to  sav,)  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  oUier 
pereoB  in  his  presenee  and  by  his  direction; 
and  such  siiyiiaturB  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two 
€K  more  wiftnesaes  present  at  the  same  time, 
and  such  fritnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator, 
hat  no  form  of  attestation  shall  be  necessary.*' 

By  thia  ola«ise,  five  requiiites  are  rendered 
necessary  to  constitute  a  verbal  will,  and  which 
includes  (sect.  1)  a  testament  and  codicil ;  1st,  it 
must  be  in  writing ;  2nd,  signed  by  the  testator, 
or  by  sofoe  other  person  in  his  presence  and  by 
his  direction  \  3ra,  at  the  foot  or  end ;  4th,  the 
signatmre  must  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time ;  and  5th,  the  witnesses 
must  attest  and  subscribe  the  will  in  the  pre- 
sence of  the  testator;  and,  although  not  ex- 
pressly required  by  the  statute,  a  sixth  for- 
naSial^  must  be  observed,  vis.  the  witnesses 
most  not  only  subscribe  in  the  presence  of  the 
tsstator,  hut  also  in  the  presence  of  each  other. 

I.  A  will  must  be  in  writing. 

'fhis  applies  to  all  wills  except  those  of  sol- 
.  diers  ana  mariners,  which  are  excepted  by  sec. 
11.  The  word  vtrUing  is  used  in  the  most 
extensive  sense  in  cootradiction  to  "Verbal,  and 
not  m  ita  liouled  meaning  of  handwriting.  It 
include*,  therefore,  printing,  lithography,  &c. 
Wills  partly  printed,  and  partly  written,  are 
coDstaotly  admitted  to  probate.  3  Cur.  29,  Id. 
754  ;  5  No.  Ca.  406. 

IL  It  must  be  signed  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his 
direction. 

I.  Siffnature  by  mark  is  sufficient.  In  Goods 
of  Fielc^  3  Cur.  752,  although  the  testator  mav 
be  ahle  to  write  his  name,  and  the  court  will 
not  inquire  into  his  capacity  to  do  so.  Taylor 
V.  Draing,  3  Nev.  &  P.  228,  S.  C,  16  L.  O. 
475;  and  although  the  testator's  name  does 
not  appear  on  the  face  of  the  wiU.  In  Goods 
of  thtf^  2  Cur.  325.  A  signature  by  mark, 
the  testator^B  hand  heing  guided  by  another 
person  ia  sufficient  under  the  Statute  of  Frauds, 


WUton  V.  Beddard,  12  Sim.  38 ;  and  from  that 
and  an  analogous  case,  Harrison  v.  Blum,  ^ 
Ad.  &E.  N.  S.  U7,  S.  C  27,  L.  O,  290,  it 
mav  be  inferred  it  would  be  sufficient  also 
under  thia  act, 

When  a  will  is  signed  by  mark,  it  is  erae«- 
dtent  that  the  witnesses  should  ascertain- that 
the  testator,  knew  and  understood  the  con*- 
tents ;  and  where  there  is  no  objection  to  such 
a  course,  the  will  should  be  read  over  to  the 
testator  in  their  presence*  If  the  attestation 
be  in  the  proper  form,  and  there  be  no  oppo*- 
sition,  the  Prerogative  Court  will  grant  probate 
without  inquiry  on  these  points;  but  if  the 
proof  be  opposed,  evidence  will  be  necessary 
that  the  deceased  understood  the  contents  of 
the  will. 

2.  The  signature  may  be  made  by  another 
person,  if  done  by  the  aireetion  of  the  testator 
and  in  his  presence.  If  the  agent  sign  his  own 
name  instead  of  the  testator'a,  it  wiU  be  suffi- 
cient. In  Goods  of  CUtrk,  2  Cur.  330.  In  that 
case  the  will  was  signed  thus:--"  Signed  oo 
behalf  of  the  testator,  in  his  presence  and  by 
his  direction,  by  me,  C.  F.  Furlong,  Vicar  oc 

I  Warfidd,  Bucks."  And  the  attestation  was  :-'- 
*'  The  above  signature  was  made  for  and  ac- 

'  knowledged  by  the  te8tator,in  the  presence  of  ua 
whose  names  are  hereto  snbscribed,--Maiy 

•  Butler,  X  her  mark,  Ann  Clark."     Sir  H. 
'  Jenner  held,  that  the  act  had  been  sufficienkly 

•  complied  with,  remarking,  *'  The  statute  alUvwa 
a  will  to  be  signed  for  the  testator  by  another 

!  person,  and  it  does  not  say  that  the  signature 

'  most  be  in  the  testator's  name." 

I  The  signature  will  be  sufficient,  althoi^i^h  the 
agent  be  one  of  the  attesting  witnesses.  Tlis 
was  first  decided  in  the  Goods  of  Bailey,  a 

'  Cur.  914,  but  being  an  emparie  case,  and  Mr. 

!  Henry  Sugden,  in  his  treatise  on  the  act  pm- 

I  viously  to  its  coming  into  operation,*  having 
expressed  his  opinion  ai^inst  the  validity  pf^^a 
will  so  executed,  the  decision  was  not  consi- 
dered satisfactory.  The  point  arose  agaiur  m 
Smith  V.  Harris,  4  No.  Ca.  48;  and,  afUr  a  loll 
discussion,  the  decision  in  Bailey's  case  was 

'confirmed. 

I     If  the  testator  be  totally,  or  almost  blind,  the 

{court  will  not  grant  probate  without  being 
satisfied  that  the  will  is  conformable  to  the  im- 

I  structions  and  intentions  of  the  deceased.  Bnt 
it  is  not  necessary  to  read  the  will  to  the  testa- 
tor in  the  presence  of  the  witnesses  before  it  is 
signed,  {Fhicham  v.  Edwards,  3  Cur.  63,}  .J|l- 
though,  where  the  circumstances  will  alW,  it 
is  prudent  to  do  so. 

in.  The  signature  must  be  at  the  foot  ^r 
end. 

Numerous  questions  have  arisen  as  to 
whether  a  will  was  signed  at  the  foot  or  end, 
but  as  almost  every  case  turns  on  circum8taBi;es 
peculiar  to  itself,  it  is  not  easy  to  drawaiiy 
general  rules  from  the  decismns.  It  will  ^ 
convenient,  however,  to  divide  them  ^nto  clafMs, 
and  we  shall  therefore  eoneider— 1.  ThedBbct 
of  a  bkmk  between  the  end  of  the  wiU;ana  ^e 


•  Sugden  on  Wills  Act,  p.  rt.  ^    •  "^ 
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aignatne ;  2.  The  eAct  of  the  iibdle  «r  paftof 
a  clause  bang  written  below  ^  ugBStace,  or  on 
A  page  nibseqnent  to  that  on  which  the  eigna- 
iuxe  is  made ;  and  3.  The  suffieieiicf  of  a  eig- 
nature  written  in  the  attestation  or        ' 


1 .  In  eonsideriog  whether  awOl  in  whidvUiaie 
4B  a  blank  betoveen  the  end  and  the  .signature 
»of  the  testator  is  signed  at  the  foot  or  end,  the 
'Court  lodL  in  the  first  inatance^o  liie  intention 
'Of  the  deceased,  and  if  it  appear  that  he  left 
die  blank  intentionally,  in  order  that,  he  might 
-mtke  additionsto  the  wiU,  it  mil  be  invalid. 
In  Goods  of  Scarilett,  4  No.  Co.  480,  fVard  v. 
Latnbtrt  and  another,  5  No.  Ca.  447.  But  if 
the  blank  appear  .to  have  been  left  by  accident, 
as  if  the  testator  have  been  misled  by  a  printed 
.form,  (in  Goods  of  Carver,  3  Cur.  99t)  or  if 
the  whole  of  the  property  be  disposed  of,  so 
that  there  is  no  reason  to  apprehend  that  the 
deceased  intended  to  make  any  further  bequest 
(in  Goods  of  Gore,  3. Cur.  766),  Ae signature 
will  be  sufficient.  Where  a  wiU  was  written 
.<m  the  fir§t  and  ikM  sides  of  a  sheet  of  paper, 
sthe  whole  of  the  disposition  and  the  date,  with 
the  attestation  olauae  ending  at  the  imUmn  pf 
the  third  side,  so  as  not  to  Iwe  sufficient  jroom 
there  for  the  sigaatufes  of  the  .deceased  and 
vof  the  two  witnesses,  they  being  written  at  the 
lower  part  of  the  second  aide  of  tthe  p^er, 
which  otherwise  would  have  been  blank,  it  was 
•held  a  good  execution.  In  Goods  of  Gardiner, 
2  No.  Ca.469.  But  where  the  whole  of  the 
•  disposing  part  was  written  in  the  first  page, 
the  upper  part  of  the  second  page  was  blank, 
and  on  the  lower  part  was  the  testimonium 
dause^  and  the  signatures  of  the  testator  and 
the  witnesses,  jam  there  were  acvernl  unat- 
tested alterations  in  the  will,  and  it  could  not 
be  ascertamed  whether  the}'  were  made  before 
.-or  after  the -execution,  probate  was  refused. 
Ayres  v.  Ayres,  5  No.  Ca.  375. 

2.  If  the  whole  of  a  clause  be  written  below 
the  signatore,  it  is  necessarily vrejeeted  as  being 
;no  part  of  the  will,  otherwise  the  whole  will 
.WDuld  be  invalid,  aince  if  the  ckuse  were  held 
to  form  a  part  of  tbe  wiU,  then  the  (will  would 
.  Aot  be  signed  at  the  foot  or  end.    In  Goods  of 
Howell,  2  Cur.  342.    In  Goods  of  Davis,  3 
Cur.  746.    The  decisians  on  the  cases  .inhere 
jmn  of  a  ckuse  is  above  and  a  partiielow  the 
akrnature,  are  not  easily  reconciled.    In  Goods 
ofPowell,  4  No.  Ca.  agi,  the  testatrix  signed 
by  mark  under  the  testimomiian  ckmse,  the  wit- 
nesses' names  being  subscribed  immediately 
below  her  mark.   Opposite  to  her  signature  and 
the  names  of  the  witnesses,  a  clause iwas 'com- 
menced and  continued  below  and  underneath 
.them.     The  whoie  will,  including  the  -last- 
mentioned  ekmse,  was  written  before  the  will 
was  executed.    Sir  Ji,J.  Rut  aaid,  "Her  sig- 
aature  is  not  at  the  Jbot  of  the  will,  butl  can- 
AOC  flsy  it  is  not  .at  .the  end,  aocor^ag  to  my 
ooMtruetion  of  the  ioct,  for  when  ibe  clanse 
was  added  at  the  •end  of  the  iMipsi:>ihore  was 
no- room  for  ai^hiog  else,  ana  siib  ithen  made 
-her  mark.    The  mark  was  not  made  at  the 
foot,  but  was  .it  not  .made  at  the  end  of  the 


will  ?  .1  cannot  help  -thinking  ihst  is  a  oon- 
[fliance  with  the  act.  All  these  cases  depend 
very  much  upon  their  own  peculiar  ciitnai 
ttaneesr' 

But  where  a  will  was  oigned  at  the  sod 
of  the  diapoeing  past,  and  the  ap|H)iatneiiiaf 
-eaeoBitQM  nvaanRmtton  in  the  maran^  yacticilk 
at  right  ooMles  •with  Ihe  body  of  tiie  wiUjsd 
•reaching  below  the  signature,  the  court  in- 
jected the  ckmse  on  the  ground  that  therera 
no  signature  at  the  bottom  of  it.  In  Goods  of 
Tookey,  5No.'Ca.386. 

This  decision  seems  to  have  turned  entiiiljr 
OB  the  circumstaace  of  the  clause  comiog 
below  the  signature,  the  unusual  position  of  it 
appearing  to  be  of  no  consequence.  A  ckiie 
appointing  executors  being  written  acroit  a 
will,  the  whole  clause  beina  above  the  sigm- 
ture,  was  held  good,  it  being  satie&ctoiilf 
proved  to  hanre  been. written  before  the  wiUvai 
executed.    5  No.  -Os.  40S. 

The  decision  in  l^owell'a  case  relied  opoQ  ia 
Goods  of  Maty  Joasa,  4  No.  €a.  532,  whoe 
the  will  being  written  on  ^  first  and  eecood 
pages,  and  the  testatrix^  eignatnre  and  tke 
atleBtatioo  by  the  awtnesaes  at  the  end  of  the 
second,  a  elaiMe^as  added  oa  the  third jide, 
tut  Sir  H.  Jenner  Faat'vrelassd  to  admit  tbe 
clause,  althoa^h  he  said  if  there  had  been  sa^ 
reference  to  it  in  the  foody  of  ^  will,  he  wouid 
have  dooetso,  and  he  remariced  that  inPowdFi 
case  the  conrtstramed  a  point,  and  had  gone  as 
for  as  it  could  go. 

Sir  H.  Jenaer  Fust^s  observations  in  ilai7 
Jones's  case,  thatif  in  tbe  body -of  the  will  a 
refersnee  had  -been  mode  to  tke  dause,  k 
would  have  admitted  it,  nnist  not  be  Tohed  od, 
fbrhe  has  himself  exprsasiy  relosed  to  admit 
ehmeeseo  refeired  to.    In  Goods  t>f  Farrioa, 
5  No.  Ca.  112.  The  deceased  wiahing  to  make 
his  wiH,  produced  a  lithographed  form  to  G- 
A.,  and  reqaesled  him  to  wnte  to  hie  dteti- 
tmn.   *G.  A.  accordingly  proceeded  to  fill  q) 
the  hhmks,  but  the  tsstalor  being  desimae  to 
giw  some  further  kgaoise,  and  there  not  beiiw 
safficient  room  on  tilue  first  side  of  the  pspOTf 
G.  A'  opened  the  sheet,  sad  wvote  varioos  bs- 
qnestB  on  tiie  second  and  third  pages,  and  cheo 
made  a  refersnee  by  an  asterisk  in  the  msigin 
of  the  first  page,  (mpeaningto  refor  to  the  writ- 
ing on  ihe  second  and  tfausdpagea,)  and  ako  a 
conespondiag  rdimnee  atthaesidof  the  third 
page.    He  read  all  he  had  ao  written,  sad 
pointed  out  the  vefersncea  to  the  testator,  who 
exprpssed  himself  perfectly  aatisfied,  and  toek 
possession  of  the  paper.     At  a  aubsequmt 
period  he  produced  it  to  G.  ol.  and  two  other 
persons,  and  reonested  them  4o  adtness  the 
execution  thereot  by  him,  at  the  aame  tiioe 
pointing  out  to  dwm  the  writing  on  ^aecond 
and^tfami pages, aaid  also4he nfenmcato ilea 
the  third  page,  and  than  aignad  his  aaaMSt 
atm  end  of  liie-fiMt  pagc^  ^thoorifanaiai  tko 
subscribing  on  ibe  same  page^    dhftar  reoi- 
jnftuktiBg  the  cbnmmilBiicea»  dSr  H.  J.  dM 
-said,  speaking  of  fte  writa^  «B  dthe  eeaaad 
and  third -pagea,  "  There  lanoaigaatww  >n  this 
pmrtofttiie  wiy«ssqiC  ff^enmto.    JiowisJt 
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pOMfile  I  can  9Kf  this  papar  is  signed  at  the 
foot  or  end»  ana  pronoaoee  that  the  second 
and  tirird  page*  fbnn  part  of  the  vnl\  ?  I  can- 
not put  such  a  construction  upon  the  act." 
Ffobate  was  refused,  not  of  the  seeond  and 
tMrd  pages  only,  hut  of  the  whole,  on  the 
gnrand  that  it  was  dear  the  first  page  alone 
did  not  contain  the  testator's  meaning. 

Where  a  will  waa  written  on  the  first  and 
third  sides  of  a  sheet  of  paper,  and  the  attest- 
alioo  clause  was  written  on  the  lower  part  of 
the  second  side  (the  upper  part  heinsr  blank,) 
and  the  signatures  of  the  testator  ana  the  wit- 
oesses  were  placed  beneath  it,  it  was    held 


them  to  VBtcKSS  it.  The  whole  was  in  the  de- 
ceased's handwriting.  The  court  held  the  wiH 
to  be  dulv  executed,  remarking,  in  reference  to 
the  conclusion  "In  witness  whereof  I  have 
hereunto  set  my  hand,**  that  she  could  have 
meant  only  that*  the  name  "Jane  Randolph 
Gannin^,*'  which  followed,  was  her  "  haaa," 
In  Goada  of  Gunning,  5  No<  Ca.  75. 
[To  be  concluded  in  our  next] 


PARLIAMENTARY  RETURNS. 


PBB8  OP  COURTS  OF  EaUITY. 

Thb  returns,  made  to  the  House  of  Com- 
snfficient,  allhon|;h  there  was  room  at  the  foot'  mons  on  the  l6th  July  last,  and  which  have 


of  the  third  side  for  the  deceased  to  aign.  Sir 
H.  Jenner  Fust  remarking  that  the  signature, 
"  Thomas  Baiter,"  was  parallel  with  the  last 
line,  and  the  seeond  page  might  be  considered 
as  a  wicfe  margin.  In  goods  of  Baker,  a  No. 
Ca.  162). 
3.  Testators  he^e  sometimes  written  tlieir 


names  in  the  attestation  or  tegtiMomum  clause,  hereafter  advert. 


just  been  printed,  comprise  the  fees  received 
by  the  officers  of  the  several  Courts  of  Law 
and  Equity.  We  shall,  for  the  present,  ex- 
tract those  of  the  Court  of  Chancery,  amount- 
ing to  £16S,733  }s.  Ohd'i  besides  which  large 
sums  ace  drawn  out  of  the  dividends  arising* 
on  the  suitors'  fond,  and  to  which  we  shall 


and  have  not  otherwise  signed  the  will,  and  as 
the  name  in  such  case  is  generallv  in  the  proper 
place,  viz.  at  the  foot  or  end  of  the  will,  the 
only  qaesdon  is  whether  it  was  intended  for  a 
tu^iature,  and  this  can  of  course  only  he  de- 
termined by  the  circumstances  in  eich  case. 
Where  the  testatrix  concluded  her  will  thus : 
**  Signed  and  sealed  as  and  for  the  will  of  me, 
C.  £.  T.  W.,  in  the  presence  of  us,  T.  H., 
£.  H.,"  it  was  held  a  good  signature.     In 
Goods  of  Wordington,  2  Cur.  324.    But  where 
the  testator  wrote,  ''  Signed  by  the  within 
named  J.  €.,"  &c.  it  was  considered  not  suffi* 
cient,  »nd  the  court  said  it  waa  distinguished 
from  Wordtngton's  case  by  being  in  the  third 
person,  whereas  in  that  case  the  words  were, 
"  of  me,"  in  the  first  person,  which  were  very 
important.     In  Goods  of  Chaplyn,  4  No.  Ca. 
469v    The  testator's  name  was  written  in  the 
attestation  clause,  which  commenced  "  Signed, 
published,    and    acknowledged    by    the  said 
L.  D.  ;*'  and  ^  witnesses  stated  she  wrote  her 
name  there,  as-  they  believed,  at  the  time  they 
attested  the  execution ;  hut  it  appearing  that 
she  had  on  previous  occasions  signed  her  name 
in  the  proper  manner  at  the  foot  of  a  will,  and 
of  a  codicil,  the  latter  commencing  and  con- 
elodmg  in  the  same  way  aa  the  one  in  ouea- 
tion.  Sir  H.  Jenner  Fust  decided  he  could  not 
aasnme  the  name  was  intended  for  her  signa^ 
tore.     In   Ooede  of  Davis,  4  No.  Ca.  522. 
And  where  the  attestation  clause  was  in.  the 
l^fd  pereoa,  and  the  witnesses  differed  as  to 
whether  the  teetntor  did  or  did  not  sign  his 
nanra  there  when  they  attested  the  wiU,  the 
oomt  rafnaed  prohate.    In  Goods  of  Atkins, 
^Now  Gft.  564. 

A  win  oonclnded  in.  tiiis  manner  ^— ''  In 
iwluuw  Itenof  I  have  heraunto-  set  my  hand 
nd  sesl^— Jane  Randolph  Gunning ;  thia  2Sth 
^  of  Sepaember,.  1M6.''  Then  followed  the 
atteatntioia  claosev  nesae^umialy  in  the*  margin^ 
hnft  a»  B'  mm-  eMsaentive  chnMot  of  tdia  wdL 
The  dbacaaeod  (UdwDt  wsite  her  name  'vl  the 
pneenoe-  of  lliei  wii 
paper,  etating  it 


Accountant-General    « 
Masters  in  Chancery : 
Dowdeswell     .  £3,662 


£5,392  11     6i 


Wingfield 

Farrer 

Giffin  Wilson 

Brougham 

Senior 

Lynch     . 

Duckworth 

Horns     • 

IU)8e 

Richards 


5 

10 
8 


4,245 

4,369 

3,580 

2,995 

4,055 

4)052 

3,925 

4,179 

4,665  11 

2,513     7 


Cieik  of  the  pMie.  office 

Taxing  maateca : 

Baines  .  .  4,331  2 
Follett  .  .  4,448  13 
Gatty  .  .  4,026  16 
Martincau  .  4,823  0 
Mills  .    4,724    1 

Wainewcight   ^.    5,298    0 


9 
6 
44 

15  10 
2  4 
6     7 

16  U 

17  2 
17     0 

4 
10 

—42,245 
•     2,477 


74 

10 


1 

5 
6 
1 
5 

-27,651 
23,479 
6,954 
16,657 


Records  and  writs  office  . 
Clerk  of  inrolments 
Kegisirara'  office     . 
Bi^earer  to  Registraraof  Court 

ofChaoosry  .  ,  .  265 
Office  of  reports  and  entries  •  8,340 
Grown  office  .  .  .  .  165 
Affidavit,  effioe  .  •  »  6,554 
Hanapar  office  •  .  .  4,50 L 
Exanuners'  office' : 


13 

10 

10 

4 

19 

14 
13 
18 

8 


Flnmer 
Villiais 


79a  U 
991    2 


8 
lO 


SiecreUry  of  decceea 
Deputy  secnetary  of  decrees 
Seuietax)!  of.  lunatics 
SoUcitsr.  to  suitors.'  fwkd 
Ckskoftbepatento- 
but>preduG0d  tbeljilBaterekilnnaQf  .. 
was  her  will,  and  requested  >  Chaffer  of  wax 


1,790  14 

PettjF  hag,  office      .        ..       .    1,443  9 

Sttbpoma  office       .        .        .    1^20  12 

PrinoipaLSec.  to  Lord  Chancellor  2,933  5 

34  15 

14  7 

3,132  U 


923     7 

3^245  18 

646  14 


11 
6 
I. 
6 

8 
0 
2 
4 
6i 


6 
9 
0 
0 
0 

i 
% 

0 
7 

8 


-ne 


JPMktaMiyary  iUium$.^M€(ropoiiUm  amdFraomnal  Lam  ^iMQCutfioKi 


vvlf. 


Dtpnftf  chsffer  of  wax 


.      £613  U    ^ 
310  11     0 

Oenityaeakr  .       236    0    3 

Serieant  at  arms  to  Lord  Cbao- 

ceUor       .        ♦        .        .       —    —    — 
UiikerofthelMll    .  .       300    0    0 

Cricr  of  Court  of  Chancery    .       330  l6    8 
Usher  of  the  court .        .        .       121  10    0 
Doorkeeper    ....    3,218    8    1 
Court  keeper  .... 
Tipstaff  .... 

Porter  toGreat  Seal  andUshcrto 
Ihe  Lord  Chancellor's  Court 

Ushers 

[These  officers  arc  partly  paid 
out  of  the  fees  received  hy 
the  doorkeeper,  and  partly 
hy  salary  from  the  smtors' 
fund.] 
Bolls  Court  [exclusive  of  fees  re- 

ceii'edat  the  reffistrars' office]     3,632    6    0 
Vice-chancellors"  Courts 
£The  fees  received  on  the  de- 
crees and  orders    of   the 
Vice- Chancellors    are    in- 
cluded in  the  return  from 

the  Registrars.!  

£168,733     1     91 


THE  METROPOLITAN  AND   PROVIN- 
CIAL LAW  ASSOCIATION. 

In  another  part  of  this  numher  will  Iw  found 
the  reports  of  the  Manchester  Law  Association, 
lad  the  Provincial  Law  Societies'  Association. 
IMng  desiious  >to  add  a  statement  of  the  re- 
cent proceedings  of  the  Metropolitan  and  Pro- 
TiQcial  Law  Association,  and'  its  present  state, 
we  cannot  resort  to  a  better  source  than  the 
«paeoh  made  at  the  meeting  at  Manchester 
on  the  1 3th  instant,  by  Mr.  John  Hope  Shaw, 
of  Leeds^  one  of  the  deputy  chairmen  of  the 
committee  of  management  of  the  new  associa- 
tioa. 

'  "'Mr.  S^otr  said,  that  the  association  con- 
sisted of  a  union  of  between  900  and  1,000 
gentlemen  of  highly-intelligent  minds,  very  in- 
dependent habits  of  thought,  many  of  them 
strangers  to  each  other,  both  in  person  and  by 
name ;  little  accustomed,  'hitherto,  to  habits  of 
«o-operation ;  and  what  (he  asked)  could  have 
induced  them  thus  to  unite,- but  the  paramount 
and  overwhelming  sense  of  the  necessity  of 
forming  such  a  body  ?  '  It  •  was  to  that 
sense  of  its  necessity,  and  not  to  the  ex- 
ertions of  individuals,  that  its  existence  was 
owing.  Like  all  other  law  societies,  it  had 
two  objects  in  view, ^  one,  the  regulation  and 
disciptiiie  of  the  pofession  itself;  and  the 
other-*  (xmhappily  forced  upon  the  profession 
hy  die  conne  of  modem  l^slation,  and  a 
'  seriea  of  measures  which,  one  by  one,  were  de- 
l^rivitf^'ttkem  of  the  rights  and  privileges  to 
wMch  tiief  w«re  antitled  to  look  forward  on 


embracing  the  i>rofession,  and  tendmg  to  lover 
that  profession  in  the  scale  of  tbeial  hnport- 
aoce,  and,  if  not  checked  in  time,  to  Ibtrer  tile 
independence  and  station  of  its  members)— to 
oppose  encroachments  and  injuries  which  no- 
thing but  a  general  union  among  the  memboi 
of  the  profession  could  effectually  resist 

"  To  such  feelings  and  necessities  all  law  so- 
cieties owe  their  origin, — first  arose  the  .Man- 
chester A^ssociation ;  then,  the  feefing  hm^ 
carried  a  little  farther,  produced  the  Prorinciil 
Association ;  and  a  little  farther  still,  the  Metro- 
politan and  Provincial  Society,  which,  he  trusted, 
united  the  solicitors  in  London  and  the  pro- 
vinces, for  the  improvement  of  their  own  pro- 
fession, and  at  the  same  time  for  the  maint^ 
nance  of  its  just  rights  and  privileges.  Of  the 
members  of  that  association,  600  were  pro- 
vincial, and  300  London  solicitors,— a  andl 
number  compared  with  those  expected  uM- 
mately  to  join  it,  but  still  sufficient  to  command 
a  large  influence,  and  to  comprise  many  of  the 
leading  members  of  the  profession  in  town  and 
country. 

"  That  body  was  now  directing  attcntioi^  to 
an  extensive  and  systematic  inquiry  into  all 
those  topics,  both  of  public  and  professional 
interest,  on  which  it  might  be  fit  for  it,  within 
any  reasonable  time,  to  lay  the  result  of  its  con- 
siderations before  the  legislature.  Committeei 
appointed  to  inquire  and  report  upon  the  pro- 
cedure in  the  various  courts  of  common  lav, 
and  upon  the  practice  of  convej*ancing,  and 
also  upon  that  particular  part  ot  the  practice 
of  legislation ;  and,  of  course,  committees  had 
also  been  appointed  to  inquire  into  those 
matters  more  immediately  conccminj^  the  pro- 
fession, but  which  really  concerned  the  public 
as  much  as  the  profession—  he  meant  the  riffhts 
and  station  of  their  own  bod  v,  and  the  place 
which  it  ought  fo  occupy  in  the  administratwn 
of  justice.  Those  committees  had  received  iDr 
struction  (upon  which  he  doubted  not  they 
would  faithfully  act)  to  toke  every  posaible 
means  to  ascertain  and  collect  the  generJ 
opinion  of  the  profession  at  large,  before  ibey 
ventured  to  commit  the  society  to  any  jiartico- 
lar  conclusions  or  measures,  or  to  pledge  theo- 
selves  to  the  course  they  would  take  in  operation 
with  the  legislature.  Their  first  request  to  the 
profession  was,  that  thej-  would  favour  die  so- 
ciety, through  its  committees,  with  the  results, 
formed  on  experience,  inquiries,  and  reflectioo 
upon  the  various  subjects  upon  which  inqiiiriei 
would  very  soon  be  circulatf^d  among  them; 
the  committees*  business  being  to  digest  th«c 
returns,  and  draw  right  and  sound  conclusions 
from  the  whole. 

"  Another  object  of  the  assocfadon  (which  he 
mentioned  specially,  as  Uable  to  be  mfciindff- 
stood]!  was  to  encourage  and  txtend  local  lav 
societies.  A  notion  had  prevailed  in  some 
quarters,  that  the  tendency  of  a  general  asso- 
ciation was  to  affect  the  importance  of  k)cal 
associaHions,  and  indirectly  to  disconrafs  tfaeni. 
Now,  it  ought  to  have,  and  he  trusted  It  woald 
have,  and  he  was  sure  it  was  the  wish  of  ij» 
promoters  that  it  should  have,  a  ^kmxxnmf 


■light  degree  tended  towards  te  ailihiBHUt'^ 
those  objects ;  and  in  the  belief  that  th»  Me- 
tropolitan and  Provincial  Society  wmdd  tethar 
ana  second,  and  Ktill  more  pamrnMlf  conlri- 
bute  to  those  objects,  he  considered  ii  hilly  en  • 
titled  to  the  cordial  support  of  ef^ry  ncnb^r 
of  the  profession." 

PROVINCIAL  LAW  SOCIETIES  AflSO* 
CIATION. 


opposite  tendency.  There  was  no  one  thing 
about  which  they  were  more  zealous,  or  on  which 
Uiey  laid  greater  stress,  than  that  associations 
Bke  this  of  Manchester,  on  a  scale  proportion- 
ate to  the  population  and  importance  of  the 
place,  but  lilce  this  in  principle,  general  utility, 
and,  as  far  as  may  oe,  in  talent,  should  be 
formed  in  every  large  town  and  district  in  the 
kiogdom. 

"  To  such  societies  the  Metropolitan  and  Pro- 
vincial Association  looked  for  support,  — n^t  in 
a  pecuniary  sense,  but  as  affording  the  best 
means  of  forming  and  maturing  a  sound  public 
opinioa  in  the  profession,  and  as  conveying  to 
the  general  body  those  opinions  by  which 
they  might  be  regulated.  The  profession  in 
the  north  of  England  had  been  accustomed  to 
regard  Manchester  (and,  from  the  proximity 
and  the  cordiality  which  existed  between  the 
profession  of  Liverpool  and  Manchester,  they 
might  be  regarded  as  one  town)  as  the  legal 
metropolis  of  the  north;  and  it  would  have 
been  to  him  a  subject  of  deep  regret,  which 
would  have  prevented  him  encouraging  a  me- 
tlfbpolitan  and  provincial  association,  if  he 
could  have  imagined  that  a  pre-eminence  so 
justly  due  to  Manchester,  would  be  in  the 
slightest  degree  dimmed  or  overshadowed  by 
the  formation  of  the  larger  bodv.  He  was  cer- 
tain from  the  first  that  it  coula  have  no  such 
intention  or  effect ;  and  a  proof  of  that  was, 
that  the  larger  body  had  appointed  a  gentleman 
of  Manchester  as  one  of  its  secretaries,  and 
had  recommended — and,  in  fact,  directed — 
that  the  members  of  the  associations  resident 
within  the  northern  circuit  should  be  formed 
into  a  district,  of  which  Manchester,  as  it  was 
the  residence  of  the  secretary,  would  naturally 
be  the  centre;  and  this  city  would  certainly 
remsun,  as  it  had  hitherto  been,  a  place  to 
which  the  whole  profession  in  the  north  of 
England  would  look  as  the  centre  of  their 
operations,— their  metropolis. 

**  He  entirely  concurred  in  the  view  that  the 
public  were  deeply  interested  in  the  success  of 
these  associations,  and  only  on  such  views 
should  he  have  felt  justified  in  promoting  the 
formation  and  encouragement  of  such  societies ; 
but  he  believed  the  public  were  interested  far 
more  than  the  members  of  the  profession. 
They  were  deeply  interested  in  a  good  system 
of  discipline  within  this  body,  which  formed 
the  best  security  against  the  abuse  of  the  vast 
powers  necessarily  entrusted  to  their  hands. 
The  public  were  not  less  interested  in  measures 
for  justly  maintaining  the  profession  in  that 
position  in  society,  without  which  it  were  vain 
to  hope  that  able  and  high-minded  men  would 
long  continue  to  belong  to  it.  The  public 
were  also  interested  in  the  improvement  and 
maintenance  of  professional  education,— one  of 
ihe  great  objects  of  all  societies  throughout  the 
country,  and  which  was  necessary  to  secure 
the  benefit  of  a  succession  of  well-qualified 
members,  worthy  of  public  confidence.  He 
believed  all  the  law  societies— and  the  Man- 
chester one  had  generally  led  the  way  in  im- 
provements of  this  kind— had  already  in  no 


The  members  of  this  aaaodation  held  their 
third  annnal  meeting  at  Ae  ManehMter  Law 
Association's  rooms,  on  Thursday  the  13th 
inst. ;  John  Hope  Shttw,  Esq.,  of  Leeds,  in  the 
chair. 

Mr.  Th«mas  Tajflor,  the  Honorary  Secretary, 
read  the  following  report : — 

"The  committee  of  this  association  have 
again  the  pleasure  to  present  a  report  of  their 
proceedings  during  the  year  which  has  now  ex- 
pired, and  in  doing  so,  it  affords  them  no  ordi- 
nary gratification  to  state  that,  during  the  last 
twelve  months,  an  object  has  been  achieved 
which  forms  an  era  in  the  historjr  of  the  pro- 
fession, and  which  they  are  sanguine  enough  to 
expect  will  result  in  the  adoption  of  measures 
beneficial  alike  to  the  public  and  themselves,  in 
a  greater  degree  than  has  ever  heretofore  been 
secured,  or  than  could  have  been  attained 
through  the  medium  of  any  other  instra- 
mentality.  Your  comnuttee*8  predecessors  in 
office  adverted  in  their  report,  presented  at  the 
last  annual  meeting,  to  certain  ''acts  of  ag- 
gression and  attempts  at  depreciation"  with 
which  the  profession  had  been  assailed,  bitii 
within  the  walls  of  parliament  and  by  the  public 
press  on  a  then  recent  occasion ;  and  they  di- 
rected the  attention  of  the  meeting  to  commti- 
nications  received  from  various  soctetieli  in  the 
kingdom  in  connection  with  tlnsnsocialioa 
evidencing  a  strong  and  general  feeling  of  the 
injustice  of  these  attempts,  and  announced  that 
a  negotiation  was  then  pending  with  a  view  to 
the  formation  of  an  union  between  metropoBtiui 
and  provincial  practitioners,  on  a  comprciiaii- 
sive  scale,  for  the  purpose  of  assertiag  and 
maintaining  the  true  position  of  the  branch  of 
the  profession  to  which  we  belong,  and  of  se- 
curing the  means  of  adequate  defence  against 
attacks  of  this  character,  as  well  as  for  other 
objects,  in  the  attainment  of  which  the  public 
were  as  much  interested  as  themselves. 

"  Your  committee  have  now  to  state  that  thia 
negotiation  reaulted  in  a  meeting  in  February 
last,  in  the  council  room  of  the  Incorporated 
Law  Society,  between  a  deputation,  consisting 
of  fourteen  gentlemen,  who  represented  variosia 
provincial  societies  in  connection  with  this  as- 
sociation, and  a  large  and  influential  body  of 
metropolitan  solicitors ;  at  which  the  statemosts 
made  by  the  deputation  received  much  attention 
from  their  London  brethren,  and  met  with 
their  cordial  concurrence.  Measures  were 
speedily  adopted  to  effect  an  union  between  the 
members  of  (he  ptolessioa  in  London  and  the 
pronnces,  for  the  purposes  adverted  to ;   -"^ 
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in  the  month  of  April, "  The  MetropoMtan  and 
Provincial  Lav\r  Associafeioa"  was  formed  as 
tke^  fruit  of  this  meetiaf^.  The  Msooiation  thus 
fonaed^  haa;aiocfli  baea  conducted  hf  a  com- 
mitlee  of  management  then  appointed,  on  euch. 
principles,  and  seeking  the  accomplishment  of 
such  objects,  as  must  commend  it  to  the  coun- 
tenance and  support  of  every  solicitor  in  the 
kingdom  who  aeekfr  either  the  interests  of  hi» 
clients  by  the  more  efibctive  and  economical 
administration  of  justiee,  or  the  protection  of 
his  own  just  rights. 

"  In  Uie  course  of.  a.  few  weeks  after  the 
formation  of  the  association,  the  committee  of 
manau^ement  prepared  and  published  an  address 
to  their  profesional  brethren,  as  able  as  it  was 
lucid,  in  wh^ch  they  directed  attention  to  the 
present  character  and' condition  of  the  profes- 
sioQ,  their  exclusion  from  offices  of  honourable 
distinction  and  from  the  Inns  of  Court,  the  in- 
vasion of  their  rif^hts  to  act  as  advocates,  and 
in  other  capacities  strictly  and  properly  within 
the.  sphere  of  their  duties;  the  unjust  and  un-j 
equal  taxation  exclusively  imposed  u})on  them ; ' 
and  to  other  facts  which  seriously  affect  their  | 
position  and  tend  to  lower  it  in  the  opinion  of  i 
the  public.    They  also  directed  the  attention  of' 
the  profession  to  the  importance  of  securing; 
improvements  in  legal  education,  and  in  attain-  i 
ments  in  general  literature,  on  the  part  of  the  i 
candidate,  as  a  means  of  raising  the  intellectual 
character  and  legal  efficiency  of  the  whole  body, 
and  thus  affording  an  additional  guarantee  ft)r 
their  standing  and  their  claims  upon  public 
confidence. 

^  "  Your  committee  cordially  concur  in  these 
views  and  objects,  and  would  suggest  to  their 
successors  in  office  the  importance  of  continu- 
ing their  countenance  and  aid  to  an  association 
actuated  by  such  motives,  and  seeking  to  ac- 
complish such  ends,  and  which  now  comprises 
a  larg^e  and  infloential  body  of  the  profession, 
both  in  the  metropolis  and  the  country ;  and  i 
that  they  so  endeavour  to  bring  into  one  bond 
of  union  every  respectable  solicitor  in  the 
kingdom,  and  to  concentrate  and  render  avail- 
able the  power  and  influence  whleh  all  persons 
admit  solicitors  as  a  body  possess,  as  to  support 
and  maintain  their  just  rights  and  privileges, ; 
and  the  high  position  which  the  profession  are 
entitled  to  assert. 

"Your  committee  feel  high  satisfaction  in 
communicating  the  information  the^  are  thus 
enabled  to  give;  uid  as  the  association  thus 
formed  is  the  result  of  efforts  originatinsr  with 
this  societ;^,  they  look  forward  with  mucn  con- 
fidence to  its  extension,  as  well  as  to  the  forma- 
tioo  of  new  provincial  societies  in  distant  parts 
C|f  the  kingdom,  to  aid  in  carrying  to  a  success- 
ful termination  objects  of  so  much  importance 
IQ  the  profession  and  the  public.  They  have, 
in  conclusion,  to  state,  that  cases  submitted  to 
thesk  from  certain  of  the  societies  in  connection 
i^th  this  association,  have  received  their  best 
attention  and  eonsideratioa.'* 

llkk  very  satisfbetory  report  was  adopted, 
mi  tfoiifcowli  havmg  been  raadand  pafsed^ 


Mr.  John  Hope  Shew  wav  elected'  prtsidtet  of 
the  association  for  the  ensuing  year;  Mr.  H.H. 
Statham,  of  Liverpool,  and  Mr.  George  Thorky, 
of  Manchester,  vice-presidents ;  and  Mr.  R.  M. 
WhitJow,  and  Mr.  T.  Taylor,  both  of  Man- 
Chester,  were  reelected  treasurer  and  honorary 
secretary. 


M.VNCHESTER  LAW  ASSOCIATION; 

I 

This  society  held  its  ninth  annual  meeting 
in  its  rooms,  at  three  o'cbck ;  Mr.  Jbkn  Bar* 
hw,  of  the  firm  of  Messrs.  Barlow  and  Astans, 
presided. 

Mr.  T.  Taylor,  the  honorary  secretary,  read 
the  following  report : 

"  Your  committee  have  great  pleasure  in  Re- 
senting to  the  members^  at  their  annual  meet- 
ing, a  short  epitome  of  their  duties  during  their 
period  of  office.  The  soeiety  still  contiaues  to 
increase  in  nuniber ;  twelve  new  members  hm 
been  elected  during  the  year,  and  there  K 
several  candidates  for  admission  now  on  the 
books.  One  member  has  withdrawn  from  the 
society,  and  the  names  of  two  others  hare 
been  struck  off  for  non-payment  of  th^  sab* 
scriptions. 

"  Few  measures  of  any  material  importasce 
to  the  profession  were  introduced  into  psriiv 
ment  during  the  last  session.  The  bankruptcy 
bills  brought  into  the  House  of  Lords  by 
the  Lord  Chancelbr  and  Lord  Brougham,  aie 
the  only  measures  requiring  any  particular  no- 
tice. These  bills,  after  a  careful  consideration, 
your  committee  thought  did  not  promise  such 
a  reform  of  the  bankruptcy  law  as  appeared 
likely  to  be  acceptable  or  useful  to  the  commer- 
cial commimity,  and  they  were  accordingly  re- 
ferred to  a  sub-committee,  with  a  request  that 
they  would  communicate  with  the  Manchester 
Chamber  of  Commerce  and  Cmnmerdal  Asso- 
ciation on  the  subject.  Your  committee  haw 
great  pleasure  in  stating  that  both  those  bodies, 
after  having  been  waited  upon  by  the  sub-com- 
mittee, at  once  agreed  to  co-operate  with  this  so* 
ciety  in  endeavouring  ti)  place  the  law  of  baak-* 
ruptcy  and  insolvency  upon  a  satisfatctory  foot- 
ing. The  bills  were  withdrawn,  and  have  not 
yet  been  introdnced  into  the  present  parlia- 
ment ;  but  as  the  necessity  for  a  material  alte- 
ration in  the  law  is  too  pressing  to  be  long  de- 
layed, your  committee  beg  to  call  the  eamert 
attention  of  their  successors  in  office  to  Ais 
subject,  and  to  sng^est  the  great  importasoe 
of  co-operations  with  the-  comnereial  cocr 
munity,  through  the  medium  of  their  sod^ 
ties. 

"  Several  cases  have  bewa  forwaitJed  to  your 
committee  for  thdr  decision,  not  only  f mm  the 
members  but  fiom  other  societies.  The  raotft 
important  ef  these  will  be  added  as  an  appes- 
diz  to  this  report.  Your  coiiirail«e«  beg  wmS 
partienlar  attention  fo  tbe  opimoa  of  Mn 
Hedge  on  the  stao^iog  ef  feoAMiliw^vl^^  ^ 


wiuoh   liic  ^Miblia  ialflvsts  JBBQim  Ibafc  h» 

should  QGOOj^/' 

Thk  repait  «»  ^oniiiiimmnVaAyted--HliiP 
accounts  were  read,  and  passed,  as  au&lsd. 
Mr.  Joseph  tSravc  was  deeted  presideflt? 
Messrs.  J.  F.  Beever,  and  €.  OSbatm,  town- 
clerk  of  Salford,  vice-presidents  for  the  ensu- 
ing year;  and  Me.  KM.  Whitlow,  and  Mr. 
Thomas  Taylor,  were  re-elected  treasurer  and 
hononaiy  seore-tary^ 


given  at  Jbi^h  4P  ^  aw^aadis.  The  amend- 
ment  of  the  presoit  law  ol  mortmain  has  ve- 
cttved  the  ooosideraEdon  -of  your  committee.; 
Your  cammilteB  havioK  asoectamed  that  the! 
Secretary  of  State  for  thej  Hwue  Department 
was  viUW  4o  flsceiM  auggeatimiB  from  thi«  as-> 
jociation  ior  an  anwidment  -of  ibe  law  of  mort.< 
maiD,and  having  obtaiaedaaassuarano&from  him, 
Ihst  such  miggestions  should  «eoeive  his  best 
^onsideratioa,  a  aaiHCOimmittee  consisting  of!> 
gsDtlameiiwhohaimfpaidcapecial  atieation  ^ 
that  Jaw,  apphed  ^eramlves  oiligcntly  to  the  ob- 
ject of  dieviaittg  a  scheme  for  oefonninf^  thepjne- 
Aentlawandpraotinaof  mortmain  and  charitahle 
vses,  whach,  3n4nlat  it  should  not  do  violeBce  to 
the  seligioms  «r  pobtieal  iiaelmg8<of  any  persons 
or  party,  would  effectually  remove  that  incon- 
venience and  inquietude  of  title  which  are 
knowD  to  lawyers  to  spring  from  the  present 
law,  and  have  'sent  to  Sir  George  Gvey  a  'State- 
ment of  thdr  -vtewi,  i^hsdi  kaa  been  cour- 
teously acknowledged.  By  the  course  which 
yoar  committee  nave  taken  on  this  subject, 
they  have  justified  and  borne  out  the  credit 
which  the  association  has  always  tsOcen  to  it- 
self, of  being  ready  to  procure  or  support  such 
sound  alterations  of  the  law  as  will  be  practi- 
csUy  beneficial  to  the  iwblic. 

"  Your  committee,  during  the  past  year,  have 
iound  it  Asceasary  to  call  the  attention  ^of  the 
secretary  of  the  Incorporated  Law  Society,  and 
the  S(^itor  to  the  Stamps  and  Taxes,  to  seve- 

nl  parties  in  this  town  and  neighbonrhood  ^^yi  j9k,  tie  ei 

pracusing  withant  oertifioate,  i»maidering  it  to ,  examhiiog  and  inquiriagv  twidhing'the'fittisas 
be  their  duty  not  to  allow  any  advantage  to  be  |  and  ciq)acity  of  every  «ndh  a|^Mcant  lor  al- 
taken  on  those  members  of  the  profession  j  mission  as  a  g^liffi^fif :  and  that  any  five  of  the 
who  obey  the  law,  however  unjust  the  law  may .  «|^  ^saminers  shMl  be  voropetent  to  cooihiet 
^    ,  I  the  cxammation  of  sndh  applicsit. 

**  Your  committee  have  also  felt  called  upon  |  ^o^r,  in  furtherance  of  the  said  order,  ^ 
to  oppose  the  renewal  of  a  certificate  in  one  |  Rigiht  Honourable  the  Master  of  the  SMb  is 
iostanee.  Th«y  fhnriiihed  the  Incorporated !  hereby  pleased  to  order  and  j^pmnt  that  Keith 
Society  with  afiidavits,  setting  forth  the  grounds ;  Barnes,  Robert  JUddeU  Baylm^  IlionDis  Clarice, 
«f  opposition,  and  that  aociety  instructed  coun-'  George  Hesbort  Kinderky,  £dward  LawforS, 


OttDGii  OF  THE  MASTER  OF  TH£ 
W^LUl^  AWQWa:iNG  £XAMIN£&S. 

January  IJ,  1848. 
Whsreas,  by  an  order  xnade^y  the  Sight 
Honourable  the  Master  of  -libe  ^Rolls,  -en  the 
13th  day  of  Februarv,  1«44,  it  was,  amongst 
olher  thinga,  orderea  ihat  every  pecson  who 
has  not  jprmaasly  been  adaHtted  an  attornegr 
•of  «hs  Const  4)£  i^hiaen^  Bendh,  ComiBAi 
Pieas,  and  Eachnqver,  lOr  one  of  them,  shMOd, 
before  he  be  admitted  to  take  the  oath  seqittved 
by  the  statute  6  &  7  Vict.  c.  73,  to  be  <taiken 
-by  parsons  appl^ng  io  act  aa  aobeitors  of  the 
Mi^  €oni!t  of  Ohanoery,  imdei^o  an  ^KamiiiA- 
tion  touciuug  his  Btoeas  and  aqjaoity  to  act  as 
a  'Bolioitor  of  the  aatd  Conct  of  Chancery  ^  and 
liiBt  tnehw  aolicitoraof  the  same  court,  to  be 
jippointedbythe  said  Ma»;sr«f  the  Rolls  m 
each  year,  be  exaainerB  far  the  purpose  mi 


sel  to  oppoae  t]u  i^phoalion ;  the  party  alluded 
to  deehned  going  into  the  inquiry,  and  at  once 
withdraw  jhis  name. 

''Your  committee  cannot  conclude  their  re- 
part  without  calling  the  attention  of  themembers 


Thomas  Metcalfe,  Edward  Leigh  Pemberton, 
Edward  Rowland  Fi6kera)g,  John  Innes  Po- 
cock,  John  James  Joeeph  Sudlow,  Robe^ 
Whitmore,  and  I'homas  Wing,  solicitous  be 
examiners  until  £he  31  st  December,  1848,  to 


|(eneraUy  to  the  able  and  important  addresses  |  examine  every  person  (not  having  been  pre. 

issned  by  the  Metropolitan  and  Provincial  Law '  viously  admitted  an  attorney  of  the  €ourt  of 

Society.    To  that  sodety,  forming  as  it  does  a  l  Queen's  Bench,  Common  Fleas,  and  Exche- 


bond  if  union  of  attorneys  and  solicitors,  both 
in  town  and  country,  the  profession  may  con- 
fidently look  for  ihai  protection  of  tlieh:  legi- 
timate TH^its  and  privileges  which  has  been  so 
long  and  anxiously  required.  To  that  societ]^, 
if  it  meets  with  that  corcHal  support  which  it 
to  licldy  deserves,  mid  which  it  has  so  far  «x. 
penenced,  we  may  safely  trust  our  honest 
€Ums,{9efing  assved  that,  both  in  partiament 
and  in  the  press,  chose  claims  will  receive  a 
csr^U  and  jDopaftial  consideration ;  and  to  use 
the fangymfe of  mie  of  tihe  addresses,  ^'That 
4ie  dayif  not  in  ^tant  when  the  tone  ofpnb- 
fie  SseBng  tomrds  the  profession  wiH  be 
changed,  and  the  character  and  station  of  &e  ^^ 
•dicitor  phvoed  upon  that  honourable  emincsice  1  ^x,T'''^J!^ 
to  which  BfH  okAT^  U  justly,  entided.  bi^f 


quer,  or  one  oT  them,)  who  shall  apply  to  be 
admitted  a  sohcitor  of  the  said  Court  of  Chan- 
cery, touching  his  fitness  and  capacity  to  act 
as  a  solicitor  of  the  said  court.  And  the 
Master  of  tbe  Rolls  doth  direct  that  the  B^d 
examiners  shall  conduct  the  examination  t>f 
every  such  applicant,  as  aforesaid,  in  the 
manner  and  to  the  extent  pointed  out  by  the 
said  order  of  the  13th  day  of  Januaty,  1841, 
and  the  regulations  approved  by  his  lordship 
in  reference  thereto,  and  in  no  other  manner 
and  to  no  further  extent. 

(Signed.)      Langbai^v. 

[ki  lihe  GomflioB  JUw  Bute,  b^^dea  Ae 

Maatesa,  the  ibOowimc  gentkmen  ure  added  to 

12  Exa»iMrs«-^4te  CtovsMdale, 

Rohirt  Ylihwiihr  TiimHpi  T>^ 


690       New  R«(/eff>^fifMmiilM  ^andJdmknmi  ^SoUmM^.-^RmtmOAif  Cert^hstUt, 


Qotflei.  Banken.  The  examinatmi  niully 
takes  placis  under  a  common '  law  application, 
•ndvifi  EizMBiiBar*  are  •  appoiftted*  bong  foar 
IwMch  Tftrm.'] 

■  -'-'^  -  --   1  ......     .  ■  .,  ■  ■ 

Sew  rules  in  the  court  of  ex- 

CHEQUER. 

BBMANETS. 

Wh&ab  any  case  anpointed  for  trial  on  a 
particular  day  sball  be  made  a  remanet  without 
«VK^  previous  application  or  intimation  to  the 
court,  sucb  case  will  take  its  place  in  the 
Cause  lAst  of  ib»  following  sittings,  after  aU 
^e  cases  that  may  remain  untried. 

By  the  Court, 
C^m-t  of  Bmckequer,  R.  N. 

bee.  8,  1847. 

We  received  a  copy  of  this  rule  only  last 
week  after  the  number  was  made  up,  and  there- 
fore plaeed  it  on  the  eover,— wheie  it  will  be 
convenient  to  state  such  information  as  may 
arrive  too  late  for  insertion  in  its  regular  place 
in  the  work. 

A  Correspondent  wishes  the  profession  to 
kaoyr,  that  when  they,  in  a  laudable  anxiety  to 
save  their  clients'  pocketSi  by  avoiding  the  un- 
neces^ry  attendance  of  witnesses*  and  their 

Suae  is  not  likely  to  come  on,  agree  to  make 
eir  case  a  remanet,  the  effect  will  be  to  tumble 
their  cause  headlong  to  the  bottom  of  the  list. 
Nothing  saved  a  cause  of  bis  from  such  a 
late,  but  a  l|xckv  discovery  that  he  made  in 
the  evening  beibre  the  mite  of  the  rule.  So 
"after  argument"  the  cause  was  re-inserted 
in  the  place  from  which  it  had  been  struck 


Qraff*$  Inn, 


A.  H.  M. 


BSCAMINATION  AND  ADMISSION  OF 
SOLICITORS  AND  ATTORNEYS. 

'  ^kkns  are  114  Candidates  to  be  e!camined 
Qn'Mouday,  the  24th  inst. 

The  Master  of  the  Rolls  has  appointed 
Friday,  January  28th,  at  the  Rolls  Court,  Chan- 
cery fiane,  at  a  quarter  past  three  in  the  after- 
upo^,  for  swearing  solicitors. 

Every  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad- 
xtu^sion  or  his  Certificate  of  Practice  for  the 
cturent  year  at  the  Secretary's  Office,  Rolls 
Ybx'^,  Chancery  Lane»  on  or  before  Thursday, 
thearih.. 

The  first  of  the  10  days,  during  which  the 
Eicaviination  usually  takes  place,  would  be  Sa- 
turday, the  22nd  instant.  That  da^  would  be 
inconvenient  to  commence  the  exammation,  in- 
asmuch as  the  candidates  would  be  kept  in 
supp^nse  till  Monday,  and  the  larger  part,  who 
cdine  {from  the  country,  would  be  detained  in 
towu  iQ  order  to  be  sworn  in  before  the  Master 
of  jhe'  Rolls— the  day  for  which  is  usually  to- 
WB^s'the  end  of  the  term,  in  order  to  include 
thope^ds^  fMrticles  do  not  expire  till  that  time. 


The  candidates  have  the  first  seven  dsjrt  d 
term  to  leave  their  pafiera,  and  cenceqacstlf, 
allowing  time  to  investigate  the  testinMNHih, 
the  exasunalion  cannot  take  place  tiU  ike  kitto 
part  of  the  term. 

In  order  to  give  as  much  time  as  poBsiblefor 
swearing-in  the  candidates  in  the  eommoa  knr 
courts  before  the  day  fixed  at  the  Rolls,  the  ex- 
aminers' certificates  will  be  delivered  to  racii 
candidates  as  may  be  entitled  thereto,  on  TWt- 
day  a/temoon,  the  25th.  They  may  consequeotlj 
be  sworn  at  Westminster,  in  the  common  lav 
courts,  either  on  fVednesday  or  Tlutrsdaf/,  and 
probablv  some  may  be  taken  on  Friday  moiii* 
in^,  and  be  sworn  at  the  Rolls  at  a  quarter  pait 
three  o'clock  on  the  latter  day,  the  28th  ioat. 


ADDITIONAL  APPLICATIONS 

FOR  TAKING  OUT  AND  RENEWAL  OF 

ATTORNEYS'  CERTIFICATES. 

Before  a  Judge  at  Chambered  on  theUt  dtn/cf 
Febmart/. 
[See  former  List,  p.  258,  ante,"] 

^ttrcn'i  Venrtl. 

Atkinson,  Edward  Parke,  Birkenhead;  and 
Runcorn 

BardouleaUj  Stephen  Reni^  Yeovil,  and  Msr* 
Chester 

Jardine,  John  Henrv,  Stoke,  near  Hslstesd 

Wilkins,  William  Henry,  5,  Caroline  Street, 
Bedford  Square ;  and  Southampton  Street 

*»*  We  are  requested  to  sUtft  littni  the  Mr. 
John  Jones  of  Liverpool,  mentioned  in  the  list 
of  Applications  to  renew  Certificates,  (p.  258,) 
is  not  the  Mr.  John  Jones  late  of  Eldon  Chaoc- 
bers,  who  has  been  in  actual  practice  for  maDj 
years,  and  who  has  duly  ana  regularly  taken 
out  his  annual  certificate. 


NOTES  OF  THE  WEEK. 

solicitor's   men  on  ORUBR    99  COUlTr. 

A  CASK  came  before  Vice-Chancellor ir»vi< 
Bruce,  on  the  1 7th  instant,  in  which  the  ques- 
tion was,  "  Whether  an  order  of  the  court, 
which  had  been  passed,  could  be  intercepted 
in  its  entry  by  reason  of  anj'  lien  which  a  soli- 
citor had."  His  Honour  said  that  the  solicitor 
undoubtedly  had  such  lien,  but  he  was  clearly 
of  opinion  tnat  the  solicitor  must  prodace  the 
order  in  question  to  the  proper  officer  of  the 
court,  for  the  purpose  of  the  same  being  en- 
tered ;  and  the  order,  when  so  entered,  sb<mld 
be  returned  to  him,  and  the  new  solicitor 
should  pay  him  20s,  for  his  costs  of  atteAdaoce 
for  that  purpose. 

His  Honour  intinvited  that  a  solicitor  had  s 
lien  upon  any  fund  paid,  or  to  be  paid,  into 
court  under  any  orOer  which  had  ooesa  o^ 
tained  wholly  or  partially  by  the  akiU  aad 
bbour  of  the  solicitor*  and  h^  wae  ^isposad  to 
add  to  the  order,  that  it  should  be  iritboQt 
prejudice  to  his  l}en,-^wlth  a  dfckntioD  <M 
he  was  entitled  to  a  lien  on  auay  caAi  or  iiuMi 


Noimi^ike  Wati-^Sitpenmp  CkiksHJtt  Laid  CktmcOhr^ 


nrlfieb'wvM  or  fehmild  be  ptid  into  cbort  in  the 
oMtmtftiF  bis  biU  of  costs  in  the  c&use.  fiat 
iiMflnftlf  it  was  onderttood  than  the  present 
^yrder  sms  conHtted  to  the  pNMhiction  of  the 
former  order  for  the  pnrpose  of  beinjHf  entered. 

fVdlMIVBVIBKCB   OF  SQUITY  SITTINGS  AT 
WK«TMIK8TBR. 

Great  inconvenience  and  loss  of  time  are 
sccasinned  to  counsel  and  solicitors  practising 
in  tht  Court  of  Chancery,  from  its  sittings 
being  held  during  term  time  at  a  place  distant 
fmni  the  offices  and  places  of  business.     This 
grievance  was  fully  stated  in  supporting  the 
application' for  the  removal  of  the  courts.    It 
is  well  known  that  the  situation  of  the  courts 
at  Lincoln's  Inn  is  more  convenient,  both  to 
the  public  and  the  profession.    We  understand 
e  memorial  is  about  to  be  presented  to  the 
Lord  Chancellor,  from  200  ot  the  Junior  Bar, 
praying  that  his  lordship  will  direct  the  sittings 
to  M  held  at  Lincoln's  Inn  daring  the  terms  in 
which  parliament  is  not  sitting.    A  similar  me- 
morial will  be  presented  by  the  Incorporated 
Law  Society  on  the  part  of  the  Solicitors,  who 
are  greatly  inconTemenced  by  the  courts  sitting 
so  far  from  Chancery  Lane. 

The  following  is  a  copy  of  the  Memorial  from 
the  Bar : — 
"To  the  Right  Honourable  the  Lord  High 

Chancellor  of  Great  Britain. 
"ITie  huYrible  Memorial  of  the  undermentioned 


I     Bntisters,  praaUing  in  the  Oosrirt  ^ 

,      cfery.  .      •• 

"  Slhesreth»-- That  very  gmt  mcott^mbws 
'  and  loss  of  time  is  occasioned  to  yo«r  immm^ 
j  alista  by  the  sittings  of  the  Court  of  Cb^mttBOf 
being  held  during  term  at  a.  place  di|ts»t  6>it» 
the  Registrars'  and  Masters^  OMces,  aai  An 
places  of  business  of  nearly  all  the  aeUcilam 
practising  in  this  court. 

'*  That  the  courts  at  Lincoln's  Inn  aaeisHm 
commodious  to  the  barristers,  the  sclkxlaqi^ 
and  the  public,  and  since  the  opeiiing  af  ( ~ 
New  Hall  at  Lincoln's  Inn,  these  comtsi 
entirely  nnoecnpied  daring  term. 

"Your  Memoriattsts  therefore  humUf  ftay; 
that  your  lordship  will  direct  the  neeeMrw 
steps  to  be  taken  for  causing  the  sittiiii^  eif 
the  court  to  be  held  at  Lincoln's  Ina/ 
such  time  as  parliament  is  not  sitting. 

*'  And  your  Memorialists  will  ever  |iBqr«^bc.* 


PUBLIC  ESOOBD  DBPOMTORf;* 

We  understand  that  the  bill  aiitlioi^ifm^^a 
suitable  building  for  the  Public  Records  oTtkc 
erected  on  the  Rolls'  estate  will  be  pfAceeileil 
with  early  hi  the  Session.  We  hope  wHt 
Bummer  to  see  the  actual  eommencemeiit  rf 
this  long-desired  work. .  'Hils  and  other  cmtSng 
events  evidently  favodf  the  removal  vf  €»^ 
courts,  for  whicti  the  profession  in  j^cnettih^ 
lorg  called.  *  '/ 

i        ..       I <■      jiw.o*     yiMiit».'*« 


RCCCMT   DECItlONS   IN  THE  SUPERIOR   COURT^ 

RBPORTED   BY   BABBISTSfes   OP  THE   SBVERAL  COVKTS. 


WLntti  Cfixtueiror. 
Hurst  v.  Padwiek.    Jan.  11  and  12,  )848. 

J^BCCJRITY      FOB     COSTS     WHBN     PLAINTIFF 
TEMPORARILY  ABANDONS  HIS  RESIDENCE. 

The  deseripiion  a*  of  his  usual  and  Umg- 
established  place  of  residence  hy  a  plaintiff 
who  conceals  the  place  of  his  actual  abode, 
whilst  under  apprehension  of  being  served 
with  processes  at  law  in  matters  uncon- 
nected with  the  suit,  is  not  such  a  fraudu- 
lent misdescription  as  will  entitle  the  de- 
fendant to  move  for  security  for  costs  ; 
especially  if  it  apftears  on  the  pleadings 
that  the  dejfendant  is  an  acoounttng  party 
to  the  plaintiff, 

Mr.  J.  Parker,  with  whom  was  Mr.  T.  IV, 
Greene,  vtated  that  the  present  appeal  was  from 
a  Seciakm  of  his  honour  the  Vice-Chan cellor 
of  England,  refusing  a  motion  by  the  defend- 
ant to  stay  proceedings  until  security  for  costs 
iboold  be  jpven,  under  the  following  circum- 
itsnces  : — ^Tlie  plaintiff  described  himself  in  his 
iiil,  filed  iti  September  last,  as  being  resident  at 
rlorsham.  in  Sussex,  the  borough  of  which  he 
lad  d^en  recently  represented,  and  where  his 
mily  mnd  he  bad  long  resided.  It  appeared, 
rom  aflidttriie  obt«aea  by  the  defendant,  that 


the  plaintiff's  mother  still  resided  near  Ueckr 
ham,  tliat  the  plaintiff  was  there  .o;i^  ^f^f^ 
his  mother  in  the  Aiy^ust  previously -rmfciie 
had  not  otherwise  resided  there  during  the  past 
year— that  he  had  not  been  hoard  of  Ht  his  deb 
in  London  since  the  dissolution  of  iwrluearag 
in  July  last— that  his  pre^ient  address  amUi 
not  be  found,  as  his  son  refused  to  divulge  ift^^ 
that  it  was  unknown  to  His  solicitor -aiSl  ihaC 
the  latter  refused  to  accept  service  for  hia  ht  a 
suit  which  the  defendant  wished  to 


I  against  him.  The  learned  counsel  cited,  Sarndge 
V.  Long,  2  My  I  &  K.  487;  Bailey  v.  Gmndre^ 
1  Keen,  53 ;  Simpson  v.  Surton,  I  Bear.  SSef 
Calvert  v.  Day,  2  Yo.  &  Col.  (Exch,)  Ut^ 
upon  the  authority  of  which  cases  tkcyoma* 
tended,  that  the  defendant's  motion  shoeU 
have  bee.u  allowed. 

Mr.  Te/ re//,  who  was  followed  by 
Mr.  Roll,  submitted  that  there  wasnoc  cei^ 
a  misrepresentation  of  his  place  of  residence  <m 
the  part  of  the  plaintiff  as  woidd  entitle  the  dtr- ' 
fendant  to  the  order  which  he  now  sod^t. 
The  plaintiff,  who  had  become  embarrassM  m  \ 
his  circumstances,  was  apprehensive  ol  b^||V^ 
served  with  numerous  processes  at  laar,iw^ 
therefore  deemed  it  expedient  to  conoosi,  car-^^' 
cent  from  his  family,  his  present  ^bodei»^bA\ 
although  his  son  liad  declined  to  divulge  It  ^ ' 


tn 


St^^enmrCmrii:  Lord 


had  ewwn  in  his  iffidavit  ^Mit  tl» . 

not  out  of  the  joriediction  of  the  conrt.  The 
WQ  was  filed  agamst  the  dofeodant  m  respect 
cf  the  |ilainttflf*8  propertv,  which  had  been  as- 
aigned  bj  him  to  the  defendant  in  trust  for  the 
fdaintiff,  and  it  appeased  from  the  defendant's 
oim^statameiit,  when  he  applied  to  the  phostiirs 
aolieitQr  for  his  addiess,  ttat  he  nqnmd  it  mst 
merely  for  the  purpose  cf  aanring  him  mik 
piDoess  in  the  suit  which  he  tntennd  to  com- 
mence in  this  comt  against  him  (the  okintiff), 
but  also  for  other  purpotes.  Under  these  cir* 
comstances,  the  Vice-Chancellor  had  reqtdred 
an  affidavit  of  merits,  and  upon  its  appearing 
from  such  affidavit  that  tlie  propertjr  of  the 
pkiDtiff  (the  subject-matter  m  the  aoit)  was 
vastad  in  the  defendant,  and  that  the  latter 
cenld  reimburse  hiaaself  thereo«t  any  costs  to 
which  he  might  become  entitled,  his  Honoor 
nmaffked  that  the  defondant  was  batliiag  with 
a  shadow,  and  refused  his  motion. 

The  Lord  ChaneeUor.  The  current  of  the 
cases  cited  and  of  the  opinion  of  the  court 
seams  to  have  been  directed  to  the  matter  of 
fraudulent  concealment,  but  why  I  cannot  see. 
Xhe  real  object  of  requiring  the  plaintiff's 
address  was  that  the  defendant  might  know 
widi  whom  he  was  contending.  The  plaintiff 
must,  by  the  practice  of  the  court*  atate  in  his 
hill  some  place  of  residence.  This  plaintiff 
nrobably  hjM  no  permanent  place  of  abode. 
How  is  he  to  describe  himself  r  With  all  due 
deference  to  the  Court  of  Exchequer,  the  case 
of  OMoerf  T.  Dmf,  (auprii,)  which  was  a  case  of 
a  travelling  pedlar  without  any  fixed  residence, 
seems  to  go  to  a  great  length. 

Mr.  JavMs  Parker,  in  reply.  Another  prin- 
ciple is,  that  the  defendant  has  a  right  to  per- 
sonal security  against  the  plaintiff  for  the  costs 
of  interlocutorv  and  other  ix,atters,  and  if^  from 
Igoonmoe  tif  the  plamtiff's  place  of  abode,  he 
cannot  proceed  against  him  personally,  he  may 
have  security  given  for  costs.  Ctdoert  v.  Day 
has  been  f<^owed  by  the  Vice-Chancellor  of 
Enghind,  in  ^e  case  of  Piayer  v.  Asudermm^ 
to  Jur.  Ifid. 

Jan.  12.  The  Lor^  CftonceZlor,  having  stated 
the  facts  as  they  app^red  from  the  affidavits. 
Tamarind  Hhat  there  did  not  seem  to  be  anj 
evidence  of  fraud  in  concealing  the  present  resi- 
dence of  the  plaintiff.  The  cases  dted  had 
been  decided  upon  the  grounds  of  fraudulent 
cenceahneot  for  the  purpose  of  evading  eervice 
of  process  in  the  suit;  but  such  was  not  the 
case  in  the  present  instance,  which  his  lordship 
thought  did  not  come  within  the  principle  of 
the  case  in  1  Keen,  decided  by  the  Master  of 
the  Rolls,  {BaiUv  v.  Gundry,  suprii).  In  the 
other  case  oted,  (5Jm/»oa  v.  Burton,)  also  de- 
cided by  die  Master  of  the  Rolls,  his  lordship, 
in  remailcing  that  it  is  the  duty  of  a  nlamtiff 
to  state  his  place  of  nraidence  truly  and  accu- 
zalely  at  the  time  he  files  his  hill,  and  if  for  the 
wrpoae  of  avoiding  all  access  to  him  he  wil- 
fiifiy  misrepresents  his  residence,  he  wiH  be 
ordered  to  give  security  for  costs,  says,  "I  do 
not  think  the  rule  extends  to  a  case  where  be 
Itts  done  so  hmoeently  and  from  loere  error." 


v-rfiaflk.— Fiwo-i 


Nor^MMdd  Us  locdsUp  (^  LuAOuaaaai 
divest  his  mind  of  the  iad^  a^ch  indeed  s> 
peacad  on  the  pleadinga,  that  the  preseat  sa- 
lection  was  taken  by  tne  accounting  part]L  aad 
that  Iha  f«suk  of  the  plaintiff 's  residflocc  Mf 
discovered  might  posaibly  deprive  him  of  aU 
hia  piopBEty,  tuidthna  detjeat  the  oatansihk  o^ 
ject  of  the  defisadaat  in  asking  for  it  He 
therefovB  thought  that  the  Vice^QumceUor  had 
come  to  a  right  oonclnsion,  and  that  the  pnNnt 
application  must  be  diaoussed  with  costs. 

il0ll4  dittrt* 
Marks  r.Markg.    Nov.  SO,  l«i7. 

STIDSNCX. — ^BSTUUNB    OF  SABT  INOU 
COMPANY. 

The  returns  made  to  ike  East  India  Cong^ 
admUied  as  aoidence  qf  tkedeath  efostaf 
their  servants  who  died  4a  DeUd. 

In  this  case  there  was  a  tjuesdoa  as  to  da 
mode  of  piDving  the  death  of  one  o^  ^  aril 
servants  of  the  East  India  Company  who  hid 
died  at  Delhi.  As  evidence  certain  quarter^ 
returns  made  to  the  East  India  Company  acre 
adduced,  in  which  this  person  was  stated  t» 
have  died  at  Delhi ;  and  also  an  affidarit  of 
identity  and  of  the  difficulty  of  procuring  aaj 
certificate  of  the  death  in  conseouenee  of  the 
distance  of  Delhi  from  an^  presiaency. 

Mr.  F.  Hallim  the  petitxoher. 

Lord  LangdaU  eaid,  that  he  thought,  under 
the  peculiar  circumstances  of  the  case,  lie 
might  act  upon  Hie  evidence,  if  any  corrobora- 
tive circumstance,  such  as  private  letters  speak- 
i&g  of  the  death  of  the  party  in  question,  could 
be  adduced. 


Vitt»fS^smA\M  al  Oigtonlr. 
Qreyory  v.  ITtZfoa.    Dec  23,  1847* 

INPOBMATION. — AFPIDJLVIT.  —  3RD  OBWK 
OP  MAY,  18)9. 

Where,  on  a  moUon,  a  common  injnndwi  it 
sought  to  be  obtained  for  defavJU  ofasnuf 
to  an  amended  UU,  an  afidavit  in  sup- 
port of  the  motion,  eontaining  a  general 
statement  of  the  fm/ft  of  the  amendments,  is 
si^fiaeiU, 

In  this  caae  the  original  lull  was  filed  to  R- 
atrain  Uie  defendanta  itom  praceading  inan  sc- 
tian  at  law.  They  anameBed ;  — pbintifli 
amended  their  blD,  and  aa  answer  to  w 
amended  bill  not  having  been  put  in  within  the 
time  limited  by  ^e  3itf  Order  df  May  9<  1S39p 
plaintiffii  moved  for  the  injunction,  and  Ae 
affidavit  in  support  of  l3ie  motion  was  ai «»' 
lows.— -That to  thebestof  thcarknowle4^ 
remembrance,  informatign,  and  bdiaf,  the  b^ 
stated  and  charged  by  w^of  amendmeat^wen 
each  and  «v«ryof  tiiem  rei^wcttviay  tme.**  W 
3rdOrderon»ay9t  1899,dh«ct8,lhat  fiwplsioaff 
shsfi  be  enlitfed  to  move  f  or  the  injnnelioD  19^ 
affidavit  of  the  tnifih  of  the  aneadmenti.  » 
qnestioiL  was,  iteefbr^  whether  bokiag  it » 


Superior  Courtri^'Wme^CkBmMUov'    Omen's  Beach. 


2» 


vttrds  oT  tbc  cftutft,  tnis  '^fflMiu  ■ffidttfit  ww 
ndldent,  or  vhetfaer  each  of  &e  fiiet«  stated 
and  charged  brway  of  ameidnieBt  io«at  be 
venocu* 
Mr,  Mmray  appeared  in  support  of  the  mo* 

tiOD. 

The  Vkt^Chottcellor  said,  he  considered  tiiie 
affidavit  to  be  sisflicient,  and  that  it  was  not 
necessarjr  to  Terify  each  (Xf  the  facts  specifically. 

Pollock  y.  Pollock,    Jan.  1848. 

WILL.— C0N8TB.UCTION»— GIFT  OP  RESIDUE. 

Where  a  testator  §aoe  the  residue  of  his 
property  in  trust  to  be  divided  kUo  eight 
parts,  one  of  such  parts  to  be  the  property 
of  arid  paid  to  his  six  sons,  one  other  pan 
to  be  paid  to  his  daughter  on  her  attoinmg 
21,  and  in  ease  of  her  death  under  that  ape, 
her  share  to  be  dimded  equaUy  among  his 
six  sons,  and  the  remaining  eighth  part  for 
the  benefit  of  his  grandchildren:  Held, 
that  each  of  the  six  sons  took  an  eighth  part 
of  the  residue. 

See  David  PoliLock,  by  hw  will,  after 
makiog  various  bequests,  "  gave  and  devised 
the  leat  and  residue  of  his  property  to  trustees, 
to  be  divided  into  eight  part^  one  of  such  parts 
to  be  the  property  of,  and  to  be  p^  ov^r  to, 
his  six  sons,  and  one  other  such  part  to  be  paid 
to  his  daughter  on  her  attainiog  the  age  of 
tveot]H>ne  years,  and  should  sfa^  die  before 
attaininff  that  af^e,  the  share  bequeathed  to 
her  to  l)e  equally  divided  among  his  six 
aoBs,  and  the  renudning  eighth  part  to  be  in- 
voted  in  government  secnritie8«,  and  the  divi- 
dends to  be  applied  in  the  education  of  his 
l^iaodchildren."  The  question  raised  was,  how 
the  residue  was  to  be  disposed  of,--wbether 
each  of  the  six  sons  were  entitled  to  an  eighth 
put,  or  whether  the  testator  intended  one- 
eighth  part  only  to  be  divided  among  them. 

Mr.  fiocoa  and  Mr.  FoUstt  for  the  plaintiffs. 

Mr.  Bethell  and  Mr.  E.  H.  Adams  for  the 
defendants. 

The  Fice-C^aceifor,  after  reading  the  words 
of  the  bequest,  said, — It  was  clear  that  one 
share  was  given  to  one  party,  and  by  the  terms 
d  the  will,  of  the  remaining  ei^th  parts,  one 
part  only  was  given  to  the  daughter,  so  as  to 
denote  that  the  testator  conceived  that  he  had 
somehow  or  other  dispMed  of  the  six  parts 
hendes  the  part  to  the  dsnighter.  The  question 
was,  how  should  the  nndispoced-of  shares  be 
ffiTen  >  should  they  be  allotled  to<  the  daughter 
before  spoken  of,  «r  to  the  six  sons  and  dmigh- 
ter  ?  His  opinion  was,  that  tiie  scheme  of  the 
t€8tator,  a»far  as  it  went,  was  to  pat  each  child 
Oft  an  equality,  llie  daughter  could  not  take 
more  than  one  shaire,  that  being  clear  from  the 
fiKt  that  in  the  event  of  her  death  before  21, 
her  share  was  to  go  amongst  the  six  sons.  He 
should  tbcfefere  dadan  that  the  daughter  take 
<m»-eiglith  share,  the  six  sons  each  oae*eighth 
shares  andlb»  remaning  eighth  ahan  shanld 
go  to  the  gfMsdehBdfaB. 


(Before  tiie  Four  Judges.) 

The  Queen  v.  The  Tnhabiiants  of  Mylar.  Michael- 
mas Term,  1847. 

oudbb   o9   rbmovax — gopies   ov   AJa» 

DOCUMENTS  RECEIVED  BY  RSJCOVIfiK» 
lUSTICES  TO  BE  8SNT  TO  THE  AP- 
PBXJLiLNTa. 

Copies  of  all  the  examinations  taken,  and  qf 
all  documents  received  by  the  removing  jus- 
tices touching  the  settlement  of  a  pauper 
must  be  sent  with  a  copy  of  the  order  to  the 
appellants. 

Where  an  exammiaion  set  up  two  grownd^efi 
removal,  one  by  hiring  and  sercioe,  andtker 
other  by  a  previous  order  of  removal  unaj^ 
pealed  agatnst,  but  a  copy  of  this  prtmemm 
order  was  not  sent  with  the  other  eammm^'- 
t  ions  J 

Held,  that  the  respondents  were  precluded 
from  going  into  proof  of  either  ground  of 
settlement. 

On  appeal  against  an  order  for  the  removal 
of  a  pauper  from  Ae  boitmjh  of  Penryn  to  tftie 
parish  of  Mylor,  the  sessums  confirmed  the 
order  subject  to  a  ease.  The  examinattona  set 
out  a  complete  settlemeAt  by  hiring  and.  semsa 
in  the  parish  of  Mylor,  in  the  year  1806.  The 
examinations  then  set  out  the  removal  of  the 
pauper  to  the  parish  of  Myior  under  a  former 
order.  No  copy  of  the  above  order  was  seat 
with  the  rest  of  the  examinaCions.  It  was  oh* 
jeeted  in  one  of  the  grounds  of  appeal,  that  no 
copy  or  extract  of  the  alleged  order,  staled  tn 
have  been  produced  before  the  remoriag'  jo** 
tices,  was  sent  with  the  examioalioaft  to  the 
appellants.  The  sessions  heard  the  appeal  smd 
confirmed  the  order,  subject  to  the  o^nnion  of 
theCourt  of  Queen's  Bench,  on  the  point  wfae» 
ther  the  respondents  had  any  right  to  entw 
mto  their  case  at  aU. 

Mr.  Pashley,  in  support  of  the  order  of  the- 
sessions,  contended  that  the  vespondents  wars 
entitled  to  go  into  their  case,  masmuch  aa  tha 
examinations  set  up  two  complete  eettlenieiit% 
one  by  hiring^  and  service,  and  the  other  by  a 
former  order  of  removal  unappealed  agaiaat^ 
and  dw  objecion  taken  on  the  grounds  of 
appeal  applied  only  to  the  kttev.  In  this  n^ 
spect  the  present  case  differed  from  JtegmiLV^ 
OutweU,^  and  Regina  t.  East  Rainton,^  wheaa 
the  court  said  that  all  the  examinations  takea 
before  the  removing  justices  must  be  sent  ti» 
ike  appellant  parish. 

Mr.  M.  Snnth  contrk 

Thestatnte4&S  W.4,c.76,  t.  70y  emu^ 
"that  no  poor  peraon  shall  ha  removed  or » 
moveable  imtil  twenty-one  dap  aftnaaolaea 
of  chargeability,  accompanied  by  a  copy  of  tha 
order  of  removal,  and  by  a  copy  of  tha 
examinations  uponi^ich  anehordsf  waa  madi^ 


•  9  Ad.  and  £1.  836w    ^  Near  Seas.  Caft.  23. 
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i  hw¥9  been  sent.*'    In  ^egina  v.  QutweU,^ 
IJhr  coort  held  that  all  the  examinations  must 
I  and  Coleridge^  J.,  thare  8a;^8,  in  giving 
-^  that  the  word  '  examinations'  means 


alM  etiUre  body  o|  evidence  taken  on  the  occa- 
■ioa  id  roidcing  the  order.  That  case  has  been 
Mbirrf  by  R^ina  v.  Bast  JUunton/^  and 
JbffMr  ▼.  WeUingtQu,^ 

£ord  DeiisM/i,  ^*  J.  The  objection  is,  that  a 
tupf  of  the  order  of  removal  has  not  been  sent 
«n  ^e  other  examinations,  and  I  am  sorry  to 
Ibe  «Qai|»elled  to  come  to  the  conclusion  that  it 
,  snwt  prevail*  as  there  was  a  good  settlement 
kf  iunng  and  service  set  out  in  the  exami- 
vsHomSp  and  it  was  well  proved.  The  words  of 
Ae  act  construed  in  one  way  are  conclusive 
iDdbovtlwt  the  respondents  could  not  go  into 
iSsga  case,  and  that  construction  has  been 
—JiMislly  acquiesced  in  by  all  parties  con- 
mtswsA  ip  the  administration  of  the  pAor  Laws. 
ThadaCvte  has  been  construed  according  to 
ibi  crartain  and  undoubted  meaning,  that  whether 
Ifai  appeal  is  against  the  actual  removal  of  the 
r  or  upon  the  service  of  the  order  of  re- 
,  the  examinations  must  be  sent,  and  the 
ants  have  twenty-one  days  for  the  pur- 
>  «f  deciding  whether  they  will  appeal  or 
jMft.  The  whole  of  the  examinations  must  be 
t;  and  if  overseers  were  to  be  aUowed  to 
\  a  discretion  as  to  the  documents  to  be 
J  W9  should  let  in  a  current  of  doubt  and 
WBertMpty,  and  should  create  confusion  and 
Jtt||siioi>*  We  are,  therefore,  compelled  to 
iHf^tlbal.  HI  this.oase  the  objection  mustpre- 


IJr.  Justice  Cohridge.  I  am  of  the  same 
ffvaien,  and  I  lay  out  of  my  consideration  any 
opfw^^iiences  thai  may  be  produced  by  a  right 
cwwUrw'ction  of  the  act.  The  objection  was,  that 
wt^cQpfoi  a  document  which  formed  part  of  the 
•tWn  lud  been  sent.  The  respondents  in- 
i  la  rely  upon  two  grounds.  This  docu- 
Bt-ma  produced  aud  given  in  evidence,  and 
»^aiaieru4  to  prove  one  ground  of  settlement* 
Mr^Pashley  has  argfued  that  the '  respondents 
wiseftot  precluded  from  going  into  the  other 
had,  but  I  think  that  the  statute  does  not 
cnUMDplate  this  distinction,  and  it  would  leave 
him  llsie  power  of  respondents  to  keep  back 
wm%  «f  tae  evidence  taken  before  removing 

'    T>  and  only  to  send  the  documents  ne- 

to  prove  the  case  relied  on,  and  we 
I  then  be  called  upon  to  decide  whether 
tibaefidence  so  kept  back  was  material  to  sup- 
f«ilhat  case.  The  words  of  the  act  are,  that 
a  cvpy  of  the  order  of  removal  is  to  be  sent, 
^  actMDpanied  by  a  copy  of  the  examinations 
Mi  which  the  order  was  made.*'  Then  it  is 
svgDtd  that  this  is  no  ground  of  appeal  until 
A«ia«ioval  has  actually  taken  place;  but  the 
■JLmI  Chief  Justice  says,  that  if  we  listen  to 
iksm  wa  should  construe  the  act  contrary  to 
4sasieaa  aad  practice.  When  an  order  is  sent 
5«iapii8t  send  copies  of  the  examinations;  they 
jBVMitgo  together^  as  the  object  is  to  give  the 
nts  an  opportunity  of  deciding  whether 

9  Ad.  and  £1. 836. 
Kew  Sess.  Cas.23.  «  Ibid.  176. 


they  will  appeal  or  not.  Aflfl  m  the  sdit 
section  a  provision  is  made  for  cases  where  the 
(^erseers  agree  to  submit  to  inch  order,  bat 
that  must  mean  to  an  order  accompanied  by  i 
copy  of  the  examinations  on  which  the  order 
is  founded.  The  act  says  that  the  paaper  shall 
not  be  removed  or  removable  until  tirenty-one 
days  after  copies  of  the  examinations  bre 
been  sent.  Here  the  appellants  say  that  be  is 
not  removable,  and  that  is  the  plain  coostrac* 
tion  of  tbe  act. 

Wigktman  and  Erie,  Js.,  concurred. 

Order  of  sessions  qoasbed. 

Padwick  v.  Baldann.    Hilary  Term,  1848. 

BILL  OF  KXCHANGE.— FLXA^WKG. 

Where  the  words  "payable  «<•'  a  oer«iii 
place  are  added  to  the  o/deaotanoe  cfeWl 
of  exchange,  they  need  nof  be  introduetdn 
the  declaration. 

This  was  an  action  on  a  bill  of  exchange  for 
the  sum  of  500/.,  payable  six  months  after 
date,  with  an  acceptance  in  this  form :  "  Ac- 
cepted   Baldwin,  Payable  at  13,  Stratford 

Place,  London.'*  The  declaration  contained 
two  counts,  one  on  the  bill,  sSleytifuf  io  the 
general  form  that  the  defendaat  **  accepted  the 
same;"  the  other  count  was  on  an  aecouot 
stated,  llie  cause  was  tried  bef6re  Mr-  Justice 
Erie,  when  it  was  objected  tiiat  the  ooont  on 
tbe  bill  was  bad  for  omitting  from  tbe  descrip- 
tion of  the  acceptance  the  atatemeat  of  tbe 
place  where  the  bill  was  made  payaUe,  and  as 
there  was  no  distinct  proof  applioable  to  the 
count  on  tbe  account  stated,^  it  was  ooateoded 
that  the  plaintiffs  must  be  nonsuited.  It  vas 
answered  that  the  count  on  the  bill  vas  good 
i  without  the  introduction  of  the  atateoient  re- 
I  speottng  the  place  of  payment,  and  that  Hit  biB 
itself  being  an  acknowledgment  of  the  debt, 
'was  evidence  under  the  account  stated.  As 
i  the  learned  judge  doubted  whether  tbe  intro- 
duction of  the  words  relating  to  the  place  of 
payment  did  not  pre\'ent  the  instrument  fron 
bemg  a  mere  acknowledgment  of  a  debt, » 
as  to  support  the  account  stated,  his  lordsfa^ 
requirea  the  counsel  for  the  plaintiff  to  elect  qq 
which  of  the  two  counts  he  would  take  the 
verdict.  The  plaintiff's  counsel  elected  to  take 
it  on  the  count  on  the  bill,  and  a  verdict  m 
accordingly  entered  for  him  on  that  count,  aui 
a  verdict  for  the  defendant  on  the  accoitft 
stated. 

Mr.  Bramwell  now  applied  for  a  ruk  for  * 
new  trial,  on  the  ground  that  the  omission  fif 
the  words  relating  to  the  plea  of  paymeot «» 
a  fatal  objection.  These  words  form  ania- 
portent  part  of  the  undertaking  of  tbe  defend- 
ant. It  is  said  that  tbe  contract  was  coaa^ 
<  before  these  words  were  added.  That  b  aot 
so,  because  the  party's  signing  liis  name  i«  avt 
sufficient.  He  must  deliver  the  instniiBent> 
and  till  he  does  so  he  cannot  be  said  tohaie 
made  the  contract  That  is  sh«ni  ie  y^ 
ordinary  form  of  a  declantion  on  •  Wl  wtoh 
afleges  that  he  then  made  his  bili  of  < 
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and  ddivered  the  same  to  the  plasptiff,  or  to 

the  drawer,'  as  the  case  may  be.  la  the  case 
of  Trecotkick  v.  Edwin  ^^  where  the  note  con- 
tained words  of  a  similar  kind  printed  as  part 
of  the  form  of  the  note,  it  was  held  that  a 
special  presentment  was  necessary.  [Mr. 
Justice  ^r£p.  But  there  they  formed  part  olf  the 
note  before  its  acceptance.}  In  Exon  y.  Rt»- 
kU^  where  a  contrary  holding  took  placcj 
die  words  were  added  after  the  signature  in  such 
a  manner  as  to  be  wholly  disconnected  from  the 
signature.  Tnat  is  not  the  case  here,  where  the 
name  of  the  acceptor  and  that  of  the  place  form 
two  connected  parts  pf  the  same  sentence. 
That  case  therefore  does  not  affect  the  former, 
which  must  govern  the  preaeat. 

Ckt.  ad,  vult. 
Lord  Denman,  C.  J.  We  have  considered 
tins  application,  and  think  that  the  bill  was 
fionplete  before  the  place  of  intended  payment 
was  userted.  The  statement  of  that  place  was 
a  mere  memorandum  added  to  a  complete  in- 
strument, and  did  not,  therefore,  require  to  be 
set  forth  in  the  count  upon  that  instrument. 

Rule  refused. 


Tohonv.   Notletf,     Hilary  Term,  J  848. 

PLSADIMO. — FRAUD. — DC  fNJURIA. 

Thadeciuratum  hjf  the  indorsee  against  the 
of  a  promissory  note,  the  d^endant 


drau 


pleaded  t9utt  the  payee  was  indebted  to  him, 
end  that  dtfttr  tie  note  became  due  it  was 
agreed  beiween  the  payee  and  the  plaintiff, 
forthepmrposeof  drfeating  the  defendant's 
right  to  ret-off  an  ayainet  the  payee,  that 
the  petyem  should  indorse  the  note  to  the 
plaint^,  and  that  the  note  was  so  indorsed, 
and  that  ihepUnntiff  was  suing  for  the  use 
end  benefit  of  the  payee  and  for  him  alone. 
RepUeation  de  injuria.    Special  demurrer. 
Ajudfe  at  chambers  set  astde  this  demurrer 
asfnwohus*    Held,  that  the  demurrer  was 
frhoiouSffor  thai  where  a  plea  qf  set-off 
sets  up  fraud  as  an  answer  to  the  action,  de 
injurn  is  a  proper  replication. 
This  was  an  action  on  a  promissory  note 
brought  by  the  indorsee  against  the  maker. 
The  payee  of  the  note  was  a  person  of  the  name 
of  Ij^  ebb.    The  defendant  pleaded,  that  before 
tbe  indorsement  of  this  note,  Webb  was  in- 
debted to  the  defendant  in  a  certain  sum,  which 
the  defendant  was  willing  to  set-off,  (and  then 
there  followed  the  ordinary  form  of  set-off,) 
sod  that  after  the  note  became  due,  it  was 
agreed  between  the  plaintiff  and  Webb,  for  the 
purpose  of  defeating  the  defendant's  right  to 
set-off  against  Webb,  that  Webb  should  in- 
dorse the  note  to  the  plaintiff,  and  it  was  so  in- 
dorsed by  Webb  without  consideration,  and 
that  the  plaintiff  in  this  action  was  suing  for 
Webb,  and  *  for  Webb  alone,  and  for  his  use 
and  benefit.    The  plaintiff  replied  de  injurid. 
llie  defendant  demurred  to  this  replication 
specially.    An  order  had  been  made  by  Mr. 

•  1  Stsatk,  468.    ^  4  Maule  and  Selw.  505. 

•  See  Hmdy  t.  Woodnffe,  9  Stark,  319*  and 
Spnmier.L^e,  3  id.  156;  1  B.  &  C.  16, 
5  Man.  &  E.  9. 


Justice  Brie  to  strike  out  this  demurrer  as. 
frivolous. 

Mr.  Barstow  now  moved  to  rescind  tlila 
order.  This  is  the  case  of  a  set-off  against  tka 
principali  where  the  action,  though  brought  hi 
the  name  of  the  agent,  is  brought  for  the  bene* 
fit  of  the  principel.  Now  a  set-off  adnitt9>the 
plaintiff  *s  right  of  action,  and  even  his  right 
to  commence  the  action,  but  sets  up  a'  right  tb 
a  counter  action  on  the  part  of  the  defendant. 
In  such  a  case,  the  replication  of  de  injutid  is 
not  allowrable.  The  rule  is  laid  down  in  the 
judginent  of  Lord  Chief  Justice  Tindal,  ia 
Salter  v.  Purchell,'  in  error,  as  when  it  Is  eaid^ 
"  A  plea  of  set-off  operates  as  a  bar  to  the 
plaintiff's  right  of  action,  not  by  excumng'  or 
justifying  the  breach  of  promise  complained  of 
in  the  oeclaration,  but,  whilst  it  admits  such 
breach  to  have  been  committed,  by  setting  up, 
as  a  matter  of  compensation,  the  cross  demand 
of  the  defendant,  ny  force  of  the  statute  of 
Geo.  2.  Ah  ordinarv  plea  of  set-off  cannot 
be  met  by  the  general  traverse.'*  That  is,  in 
substance,   the    same    case   as   the   presenC. 

SMr.  Justice  Erie.  When  the  case  was  bef- 
ore me,  I  put  it  upon  this  ground.  The  pka 
stated  that  Webb  indorsed  to  the  plaintiff  with 
intent  fraudulently  to  defeat  the  plea  of  set-off, 
and  that  the  plaintiff  took  it  for  that  (jurpoee. 
I  treated  that  as  a  plea  allegring  that  the  plain- 
tiff's title  to  the  note  was  tainted  with  fraud, 
and  there  was  a  case  in  the  last  number  but 
one  of  the  "  Jurist,"  in  the  Cburt  of  Exch*. 
quer,  where  that  Court  said,  that  when  the  plea 
alleged  that  the  pfaiintiff's  title  was  tainted  wilb 
fraud,  the  replication  of  de  injurid,  was  an  ad- 
missible replicatii>n.  I  thought  it  wair  so 
tainted  iri  this  case,  and  if  I  was  right  In  that, 
then  the  case  in  the  Exchequer  is  in  point  in 
favour  of  this  replication].  But  that  iiiier|w«- 
tation  of  the  plea  is  hardly  warranted  by  tite 
terms  of  it.  There  is  a  good  deal  in-  the*  ptea 
which  need  not  perhaps  be  there,  btilt  i" 
surplusage  cannot  affect  its  substaAllal^  t 
racter.  The  substance  of  the  plea  iir  tet^off 
alone.  The  allegation  of  fmud  and  eoUuslon 
are  not  of  the  substance  of  the  pleB,wbieb  only 
amounts  to  this  :  **  You  are  suing  as  agent  for 
Webb,  and  for  his  use  and  benefit,  i  havis*  a 
set-off  against  an^  claim  of  his,  and  yoai  ufe 
taking  up  this  claim  of  his  merely  to  defeat  my 
set-off."  If  that  plea  was  to  be  tried  upon  m 
issue  raised  upon  it,  the  judge  who  tried  the 
cause  would  have  to  ask  the  jury  whetlierln 
fact  such  a  set-off  did  exist,  and  not'  whetlMr 
the  plaintiff  had  taken  the  note  fraudoleliif  to 
defeat  it.  The  question  that  on  such  an  issue 
must  be  pat  to  the  jUrv  is  a  fair  test  of  wfa«t  is 
the  rearguestion  raiseu  bv  the  plea. 

Lord  Denman  C.  J.  1  he  defendant  ii- able 
under  this  replication  to  prove  the  thitli\of  Ms 
plea.  The  rule  in  such  cases  is,  that  wiMn 
fraud  is  the  essence  of  the  plea,  de  injairUhA  a 
proper  replication.  If  fraud  is  not  thi  esseaee 
of  this  plea,  the  plea  has  been  wrongly  driwo. 
If  this  defendant  might  substantiate  hk»  "de- 
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fence  witftout  proving  fraud,  lie  has  indtieed 
the  plaintiff  to  believe  otherwise  by  the  form  in 
which  he  has  pleaded.  I  see  no  ground  for 
setting  aside  the  order. 

Mr.  Justice  Patteson.  The  defendant  has 
made  it  part  of  his  plea  that  what  was  done 
was  fraudulently  done.  Whether  that  is  pro- 
perly pleaded  or  not  I  will  not  say.  But  he 
has  put  forward  fraud  on  the  face  of  his  plea. 
To  a  plea  so  raising  the  question  of  fraud,  the 
replication  of  de  injuria  is  proper. 

Mr.  Justice  ErU*  The  replication  of  de  inju- 
rid  always  enables  a  defendant,  if  he  has  a  real 
cfefence,  to  establish  it  before  a  jury.  It  seems 
to  me  that  this  is  an  attempt  to  take  a  technical 
advantage  which,  if  allowed,  would  defeat  that 
rule.  It  is  clear,  by  the  practice  of  the  supe- 
rior courts,  that  a  demurrer  to  a  replication  of 
de  injuridin  a  case,  where  that  replication  allows 
the  fair  trial  of  a  plea  substantively  alleging 
fraud,  may  be  set  aside  as  frivoloup.  The  plea 
here  does  come  within  that  description.  It  al- 
legesa  fraudulent  transfer  of  the  bill  by  Webb 
to  defeat  a  set-off  to  which  his  claim  was  liable. 
I  therefore  thought  myself  at  liberty,  under  the 
authority  of  that  case  in  the  Exchequer,  to  set 
aside  this  demurrer,  and  thus  to  allow  these 
parties,  if  there  were  merits  in  the  defence  to 
try  that  question.  When  a  plea  states  fraud, 
and  sets  that  up  as  the  essence  of  the  answer  to 
the  action,  the  plaintiff  may  reply  deinjurid. 

Eule  refused. 


(Bijfope  Mr.  Justico  Erie.) 

Pope  V.  Kershaw.  Hilary  Term.  Jan.  13, 
1848« 
A  wammt  qf  attorwp  to  amfat  fudffmmi 
wae  attCBted  by  an  attorney  as  /oUows .— 
''  aignedy  scaled,  and  deUoercd,  tbeiny  first 
dsdy  stamped,)  by  the  said  Jamas  Kershaw, 
tn  the  presence  of  WiUiam  KeaHng  Tayhr 
one  of  the  attorneys  of  Her  Majesty's 
CoaH  of  Queen's  BeHoh,  at  Westmimeter, 
tmd  attorney  on  behalf  of  the  said  James 
Kershaw,  eanressly  named  by  him,  and 
aitendmy  at  hie  request  to  inform  him,  and 
I  did  inform  him,  of  the  nature  andefiet  of 
the  above  written  warrant  of  attorney  be* 
fore  the  same  woe  eaeouted  by  him^  and  I 
deeiaremyse^ to  bethe  attorney  qfthesmid 
Amps  Kershaw.      WUUam*  Keatinff  Tay» 

V^dyonnmtion  to  set  aside  the  warrant  qf 
attorney,  that  the  aUestatian  was  a  sufieient 
aomplmnce  wUh  the  1^2  Viet.  e.  110,  «. 
9,  which  reqsdree  that  the  attorney  shall 
^'siate  than  ha  subscribes  as  such  attor^ 

Hugh  HiB  moved,  on  behalf  of  the  assig- 
nees of  the  defendant,  who  is  a  bankrupt,  for  a 
role  calling  on  the  plaintiff  to  show  cause  why 
^  judgment  signed  on  the  warrant  of  attorney 
given  by  the  defendant  herein,  and  all  subset 
qnmU  sioceedings,  should  not  be  set  aside,  or 
why  the  execution  issued  thereon,  should  not 


be  set  aside  as  to  the  eaoess  abom  I^IOU* 
which  wea  the  som-  due  at  the  tune  of  thftce* 
cution,  whereas  ittdgmeothsd  betoisignid  ani 
execution  issneci  for  IJdeOL 

The  ground  on  which  it  wee  now  sought  ts 
set  aside  the  judgment  sigBsd  om  the  mw 
rant  of  attorney*  was  timt  th^oilBBtation  of  the 
attorney  attendmg  on  the  befadf  of  the  defends 
ant  to  witness  his  execvtbn  tbeveot,  wss  not  ii 
pursuance  of  the  word*  of  the  Act  of  Fudi^ 
ment  1  &  2  Yict  c.  110,  a.  d.  The  attestntioD 
was  in  these  words :  ^Signed,  sealed,  anddft- 
livered  (being  first  duly  stamped)  by  the  nid 
James  Kerrimw,  in  the  preseoce  of  WiUiU' 
Keating  Taylor,  one-  of  the  attorneyi  of  her 
Majesty's  Court  of  Qneen's  Bench  at  Westmia- 
ster,  and  attorney  on  behalf  of  the  said  James 
Kershaw,  expressly  naniad  bv  lum  and  sttend- 
ing  at  his  request  to  inform  nim,  and  I  did  is» 
form  him,  of  the  natuve  md  effect  of  theaboit 
written  warrant  of  attorney  before  the  nmi 
was  executed  by  him,  and'  I  docltre  myself  to 
be  the  attorney  for  ^e  said  James  Kenhav. 
William  Keating  Taylor;  alao^  witness, IW 
mas  Chapman." 

The  objection  to  this  attestation  was,  tfaiA 
it  did  not  state  that  the  attorney  subscribed  bii 
name  "  as  attorney"  to  the  defendant,  which  it 
was  submitted  is  necessary  under  1  &  2  VioL 
c.  1 10.  By  the  9th  section  of  tliataet;  do  vbt- 
rant  of  attornev  to  confess  judgment  is  to.be  of 
any  force  *'  unless  there  shall  be  present  some 
attorney  of  the  superior  coorte  on  behitf  of 
each  person  (the  defendant)  espresdy  named 
by  him,  to  inform  him  of  the  nature  and  effsd 
of  such  warrant  or  cognovit  befbve  the  vsm 
is  executsd,  which  attornev  shdl  snbseribc 
his  name  as  witness  to  the  due  esrecatioB 
thereof,  and  thereby  dedars  himself  to  be 
attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attoncf." 

Erie,  J.  Here  the  attorney  attesting  dedties 
himself  to  be  attomer  for  tile  defendant  n 
fR5/afi/e  that  he  subscrioes  the  document 

Hill.  Yes,  but  he  does  not  state  that  hesub- 
scribes  as  such  attorney,  as  required  by  the  act, 
and  equivalents  ought  not  to  be  allowed,  for  if 
you  once  let  them  in,  the  greatest  inconveoieocr 
must  ensue.  Everard  v.  Poppleton,  5  ^  B. 
181,  is  an  authority  for  the  assignees  as  to  tfac 
present  application,  and  in  that  case  Lord  Xtes- 
man,  C.  J.,. in  giving  judgment  says,  "I  thisk 
the  reasons  which  led  to  demanding  an  emt 
compliance  with  the  statute,  (I  & 2  Vict.  c.  1W») 
are  both  cogent  and  forcible ;  this  caee,  ho** 
ever,  does  not  raise  the  point,  for  '  acting 'i> 
resdly  the  same  thing  as  '  attending.'  The  il- 
tomey  attending  may  stop  short  in  his  age^ 
before  the  attestation,  so  may  the  attorney  ^ 
is  acting.  I  should  Uke  to  see  the  words  d 
tho  statnte  always  Utendly  fbOowed*;  nctlisf  is 
more  unfortunate  tham  a  Asturbanee  of  ikr 
plain  languageof  the  legislature  bytlie  tfto^ 
to  use  equivalent  teRna.** 

Erie,  Xu  There  are  two  nqnisttsr  is  ■> 
attestation  by  an  attorney;  it  most  aj^ 
that  he  is  an  attorney  sttemfieg-  at  the  de- 
fbndant'a   requesty   and^  Hiat  fee  snbseiw 
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zssaekMUomej;  no  particular  form  is  given 
1^  file  -statate,  and  «o  you  must  ezprese; 
ihmetwo  ideas  plahlly.  In  this  case  the  eU 
taroey  saye,  I  am  the  altomey  of  the  deliBnd> 
ant,  and  attend  at  his  request,  and  have  done 
dl  that  is  necessary  in  reading  over  and  ex- 
lAuning  the  documents^  and  eo  instoMte  he 
siffni.  fivery  one  who  leads  this  attestation 
will  see  that  the  "person  attesting  has  read  and 
coBsklered  the  act  of  parliament,  and  has  de- 
seiibed-tiiB  two  ideas  wnich  are  to  he-enressed 
in  the  trkarest  terms.  At  the  moment  be  sub- 
scribes he  declares  hunself  the  attorney  ^  the 
defendant.  In  the  case  dted  of  Evawdw. 
Joppktm,  5  Q.  B.  191,  one  only  of  the  two 
idtts  is  expressed,  which  distingnishea  that 
case  &x)m  the  present. 

Leumdesy  ttmimte  evruBj  mentioned  the  case  of 
Levis  V.  iMrd  iCensinptem,  2  C.  B.  461,  which 
decides,  that  in  the  attestation  of  a  warrant  of 
attorney,  or  eogiuwit  order,  1  &  2  Via.  c.  110, 
i.  9,  k  is  not  necessary  that  the  piBcne  wortis 
ofthe  statute  ahonld  be  followed,  and  chat  it  is 
elumgb  that  it  appears  bv  necessary  inference, 
that  the  witness  attended  as  the  attorney  for 
fl»  party  at  his  request,  and  that  he  subscribed 
bis  name  as  such  attorney. 

£rfe,  J.  I  remember  that  case  well,  as  it 
«as  decided  after  matune  oonsideratlon,  whilst 
I  was  a  mangier  of  the  Court  of  Common 
Pieas;  it  is  quite  in  point  in  the  present  cape. 
I  think,  therefore,  that  the  attestation  in  the 
peeaent  case  is  quite  anffieient. 

fl.  Mill  than  atatad  the  iacts  of  the  case,  with 
reference  to  the  other  branch  of  his  rnl?,  on 
vhich  the  court  ^granted  axule  nist. 

Eole  refuaed,  as  to  first  point  on  the  attesta- 
tion granted  on  the  second  as  to  the  excess. 


Cvminiui  fUtKM. 

IS^t  V.  Poge.      Sittmgs  after   Michaelmas 
Term,  Dec.  9th,  1847. 

ACTION  AQAIKST  BANKRUPT.  —  PLEA  IN 
Bab.  —  ORDKR  FOB  .PROTBCTIGFN  FROM 
■PRQCBBS   UNDBR  7  &  8  VICT.  C.  96,  B.  28. 

WTiere  a  banknq)t  defendant  pleaded  ike 
S/raating  ofajmad  enter  by  a  commiseioner 
ttt  bankruptcy  f6r ^protection  and  distribw' 
turn,  in  bar  of  an  action  for  a  debt  con- 
tracted before  $he  date  of  filing  hie  petition 
Jor  protection,  and  at  tie  trial  qf  the  cause 
produced  in  evidence  an  order  Jor  protection 
only,  made  under  the  29th  section  qf  the 
.7  4*  8  Vict,  C.96  :  Held,  that  such  order 
mas  ao  bar  to  the  action^  as  it  did  not  fall 
within  the  provisions  qf  the  5  4*  6  Vict, 
e.  ]  16, «.  10,  and  did  not  therefore  support 
the  dtfemdant's  plea. 

This  was^mi  aetiim  agahiet  the  defendant  as 
te,  acceptor  of  a  hill  of  exchange  of  which  the 
l^aintiffwaaiDdoFBee.  The  defendant  pleaded, 
that  afierthe  aeceptaaee  of  the  bill,  and  itfter 
tbe  -same  had  beconse  due  and  'payable,  and 
Before  tha-eommeneementof  the  suit,  a  petition 
for  the«prolaction  dfihe  cfofondaat  (he  ixtnga 
trader  wilfaiB  the  swantBg  of  ihe  atatutes  now 


in  force  with  respect  to  bankrupts,  but  then 
owing  debts  amounting  in  the  whole  to  Isaa 
than  300/.,)  from  process  was  duly  and  ac- 
cording to  the  form  and  effect  of  the  said 
statutes  in  such  case  made  and  provided,  pre- 
sented by  the  defendant  to  her  Mi^eaty's  Court 
of  Bankruptcy,  and  thereupon  afterwards  and 
before  the  commencement  df  this  suit,  to  wit, 
&c.,  a  final  order  for  protection  and  distribo- 
tion  was  made  in  the  matter  of  the  said  petittoii 
by,  &c.,  then  being  one  of  the  commissionera, 
&c.  And  the  defendant  further  said  that  the 
debt  and  cause  of  action  in  the  second  dedara- 
tion  mentioned  was  contracted  before  the  data 
of  filing  the  aaid  petition  in  the  said  Court  of 
Bankruptcy,  and  that  the  defendant  was  Toady 
to  verify,  ^c.  Replication  traversiiig  the 
granting  of  the  final  order  for  protection  and 
distribution  modo  et  formd.  At  the  trial,  in 
order  to  support  -die  ]flea,the  defendant  proved 
an  order  in  oankruptcy,  which  after  the  usual 
recitals  stated,  that  it  was  for  ''  protection  from 
process  of  the  person  of  the  defendant,  in  re- 
spect of  the  seversd  debts  and  snms  of  money 
due -or  claimed  to  be  due  at  the  time  of  'filing 
his  said  petition,  to  the  several  persons  named 
in  his  schedule  as  creditors  or  claiming  to  be 
creditors  for  the  same  reispectively,  or  for  which 
such  persons  shall  have  given  creditto  the  said 
petitioner  before  the  filing  of  his  petition,  and 
which  were  not  then  payable,  nnd  as  to  the 
claims  of  all  other  persons  not  known  to  the 
said  petitioner  at  the  time  of  making  this  order, 
who  may  be  indorsees  or  holders  of  any  nego- 
tiable Mcnrity  set  forth  in  the  said  sclieduk." 
This  order,  it  was  objected,  did  not  make  out 
the  plea,  being  only  an  order  for  the  protection 
from  process  of  th«  defendant,  made  under  the 
28th  sec.  of  the  7  &  8  Vict.  c.  96,  and  not  one 
for  protection  and  distribution,  which  was  the 
only  order  declared  to  be  a  bar  to  an  action^  and 
that  by  the  10th  sec.  of  the  5  &  6  Vict,  c  116: 
Andsubject  to  this  objection,  a  verdict  paased  at 
the  trial  for  the  defendant,  leave  being  reserved 
to  move  to  set  that  verdict  aside  and  enter  a 
verdict  for  the  plaintiff.  A  rule  nisi  having 
been  accordingly  obtained  for  that  purpose, 

Hance  now  showed  cause.  The  order  for 
protection,  when  once  granted,  ought,  it  is  sub- 
mitted, looking  at  the<  provisions  of  the  7  &  8 
Vict.  c.  96,  ss.  22,  24,  and  28,  to  have  the  same 
effect  as  an  order  granted  under  the  former 
act.  He  referred  to  the  cases  of  QUian  v. 
Deare,  2  Cam.  B*  Bep.  309 ;  and  Toamer  v. 
Qingea,  3  Com.  B.  332. 

Bresitieet  in  support  ctf  the  rule,  was 'Stopped 
by  the  court. 

Coltman,  J.  If  the  fiiuil  order  proved  at  the 
trial  ware  within  the  provisions  of  the  10th  sec. 
of  the.5.&6  Vict.  c.  1  Ifi,  that  wcmld  Jiave  done ; 
but  instead  of  that  a  different  order  was  proved, 
which  could  not  be  understood  to  be  that  upon 
which  the  parties  went  down  to  trial,  the  ver- 
dict, therefore,  I  think,  ought  to  be  entered  for 
the  plaintiff. 

JHoafe,  J.  I  am  dfihe  same  oprakm.  The 
plea  naay  and  ought  to  be  so  understood  aa*  to 
amount  to  a  plea  of  a*final  order,  mder  wliSrii 
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the  party  would  be  finitlly  p^cAected  and  Iii6 
property  distributed.  The  ord«r  too  must  be 
ODe  for  distribution  and  protection,  in  order, 
under  the  10th  sec.  of  the  former  act,  which 
was  enlarged  by  the.  latter,  to  amount  to  a  good 
bar  to  an  action  like  the  present,  and  the  de- 
fendant was  bound  to  prove  it  in  that  sense  at 
the  trial.  Now,  the  order  produced  is  only  an 
order  under  the  28th  sec.  oSf  the  7  &  8  Vict.  c. 
96,  which  says  nothing  about  its  being  a  bar 
to  an  action.  As  therefore  this  order  is  not 
such  as  either  the  10th  sec.  of  the  5  &  6  Vict.  c. 
116,  or  the  present  jplea  appl^  to,  there  has 
been  a  failure  of  proof  at  the  tnal,  and  the  rule 
mtist  be  made  absolute. 

CressweU  and  WiUiamSj  J.  J.,  concurred. 
Rule  absolute.^ 


Court  at  ^^$t^Atx. 

Harrison  v.  Thompson  and  Bryant,    Jan.  12, 

1848. 

AFFIDAVIT. — JURAT. 

When  an  t^idavil  is  sworn  by  more  than  one 
deponent,  the  name  ef  each  deponent  nmst 
be  inserted  t»  the  pirat, 

Atherton,  in  showing  cause  against  a  rule 
obtained  by  Lush,  took  a  preliminary  objection, 
that  the  affidant  upon  which  the  rule  had  been 
obtained  was  not  in  conformity  with  the  rule  of 
court  of  Trinity  Term,  1  G.  4,  8  Price,  50 J, 
which  requires  tlmt  when  an  affidavit  is  made 
by  more  than  one  deponent  the  name  of  each  of 
the  deponents  must  be  stated  in  the  jurat; 
whereas  in  the  present  case  the  jurat  did  not 
contain  the  names,  but  was  merely  in 
this  form  : — "Sworn  by  both  deponents  at  my 
chambers.  Rolls'  Gardens,"  &c.  In  support 
of  the  application  for  costs  he  cited  Cobhett  v. 
Oldfieldjand  others,  16  Law  Jour.  N.  S.  Exch. 
150 ;  BlackweU  v.  AUen,  7  M.  &  W.  146. 

Lash,  contr^  wished  to  cite  some  analogous 
cases,  but 

Per  Curiam,  'J1ie  rule  of  court  is  plain, 
distinct,  and  absolute.  This  rule  must  be  dis- 
charged  with  costs  of  ap{ieanmce. 

Montague  v.  Payne,    Jan.  U,  1848. 

PARTICULARS    OF    DEMAND. 

7%e  words  *'  dates  and  items,"  whioh  are  not 
in  the  printed  form  of  an  order  for  parti- 
culars, ought  not  to  be  inserted  j  if  they 
are,  the  judge  to  whom  the  application  is 
made  will  strike  them  oat, 

A  RULE  had  been  obtained,  calling  on  the 
defendant  to  show  cause  why  an  order  of  Mr. 
Baron  Piatt's  "  for  further  and  better  parti- 
culars, with  names,  dates  and  items,"  &c.  should 
not  be  set  aside. 

This  was  tbe  fourth  order  which  had  been 


,  *  The  deeinon  in  thie  case  would  appear  to 
j^r^.AU  important  bevi^g  on  the  apparently 
f^uflicling  County  Court  judgmenta  referred  to. 
Ante,  page  237,— Reporter, 


obtained.  All  the  particulars  furoisbed  had 
been  for  money  paid,  (varying  the  buids  and 
credits,)  without  stating  to  whom  paid  or  other- 
wise particularizing  any  of  the  paymeots.  This 
last  order  only  had  the  words  **  dales  asd  t/aau" 
inserted.  From  the  plaintiff's  affidavit  it  ap. 
peared  that  he  was  not  capable  of  giving  the 
names,  &c.,  the  books,  papers,  andToacheri 
containing  the  same  being  in  the  ctutodyof 
the  defendant.  There  was  also  an  affidavit  bj 
the  defendant  that  the  plaintiff  had  a  copy  of 
all  such  documents  as  were  necessary  to  for- 
nish  the  required  information. 

Alderson,  B.  The  plaintiff  does  not  state  in 
his  particulars  that  the  books,  papers,  acd 
vouchers  contam  the  nameit.  The  defendiot 
ought  to  have  better  particulars,  by  tbe  phio- 
tiff's  stating  the  names,  or  in  some  mannr 
referring  to  them. 

Piatt,  B.  llie  words  "  dates  and  itmi*  m 
not  in  the  printed  forms,  but  are  frequeotl? 
improperly  mtroduced  by  the  attorneys,  aod 
the  judge  if  he  sees  them  will  always  stnke 
them  out. 

Per  Curiam,  The  words  "  dates  and  itemi*' 
must  be  struck  out. 

Belfast  and  County  Down  RaUway  Cofl^tajlT. 
Strange,    Jan.  U,  18iS. 

PLEADIICG. 

The  words  '*  is  a  holder  "  in  the  26tAseetioi 
of  8  Vict,  c.  16,  mean  was  a  holdtrai  tit 
time  of  the  calls  made. 

The  declaration  being  for  the  amount  of  caHi 
in  the  above  company,  stated  that  *'  tbe  d^ 
fendant  before  and  at  the  time  of  the  cov- 
mencement  of  this  suit,  was  and  still  is  tbr 
holder  of  certain  shares  in  the  said  coaip»T* 
and  was  and  is  still  liable,"  &c. 

To  this  the  defendant  pleaded,  besides  new 
indebted,  2ndly,  "That  at  the  time  of  the  co* 
mencement  of  this  suit  he  was  not  the  h(^ 
of  shares  in  the  said  company,*^  &c. ;  3idk, 
"  That  he  was  not  at  the  time  of  the  calls  w 
the  holder,"  &c. 

A  rule  having  been  obtained  to  show  c«« 
why  either  of  the  latter  pleas  shoold  not  be 
struck  out, 

Atkinson  contended  that  under  the  particu- 
lar form  of  the  declaration  both  were  requiate 
to  meet  the  facts. 

Ogle,  contrii.  "Never  indebted"  w«ud 
cover  the  whole  of  the  pleas.  ITie  dedanWo 
was  according  to  the  form  g^ven  by  the  ttatc*« 
8  Vict.  c.  16,  s.  26. 

Parke,  B.  The  form  of  declaration  hai »« 
been  framed  by  a  very  careful  pleader.  **1«' 
holder  "  means  was  a  holder  at  the  time  w 
calls  were  made.  The  only  person  liable  to» 
amount  of  calls  is  the  person  who  held  thcoifi 
the  time  of  making  the  calls,  and  no  other* 

Per  Curiam,  The  second  plea  me$i  ^ 
amended  by  atriking  out  the  words  "**5 
time  of  the  commencement  of  this  sort/  <*^ 
the  third  plea  be  struck  Mifc  tkogetber. 


AnHiljfHQal  Diga^t  qf  Ctms :  CamrU  (^  S^y. 


Wt 


A|«ALYTICAL  DIGEST  OF  CASCl. 

REPOHTSB    IN   ALL  THB   COUltTS. 


<fo«H«  of  Sqiiils. 
BVIBENCE. 

ADMISSION. 

AMwer* — Trugtee  and  cestui  que  trust, — A. 
traasferred  a  suoi  of  stock  into  the  joint  names 
of  beraelf  and  B.,  and  then  informed  B,  of  the 
txaDsfer,  expressing  her  con6dence  that  jB. 
would  fulfil  the  wishes,  which  A,  might  express 
to  her,  respecting  the  same.  After  die  death  of 
A*  her  administratrix  filed  the  bill  against  B. 
for  the  transfer  of  the  stock  aa  part  of  the  per- 
sonal eitate  of  A,  B.f  by  her  answer,  admitted 
Um  transfer  of  the  stock  into  the  joint  names 
of  A.  and  B-,  and  stated  that  A,  afterwards  from 
time  to  time  told  her  (B.)  what  part  of  the 
«tock  and  dividends  should  be  transferred  and 
paid  to  different  persons,  and,  subject  to  such 
disposition^  desired  her  to  hold  the  remainder 
for  her  own  use;  and  B.  also,  by  her  answer, 
stated  that  she  had»  in  pursuance  of  such  direc- 
tions, paid  tke  several  sums  to  the  persons 
mentioned :  H^U,  that  the  plaintiff  having  read 
from  the  answer  the  admission  of  the  transfer 
upon  trust,  wa«  bound  also  to  read  from  the 
answer  the  directions  or  declarations  of  il.  as 
to  the  trusts  u|)on  which  the  fund  was  to  be 
held  and  disoo  sed  of. 

1%at  the  mainidff  ought  not,  in  the  circum- 
stances of  tne  case,  to  be  allowed  to  withdraw 
that  part  of  the  answer  which  had  been  read. 

Tnat  asto  J^.'s  statement  of  the  declaration 
«f  it,  that  the  residue  should  belong  to  B. 
herself,  the  coart  would  direct  an  issue,  giving 
tk  plaintiff  an  opportunity  of  examining  S. 
thereon  as  to  the  directions  given  to  her  by  A, 

That  the  plaintiff  was  not  bound  to  read  the 
itatsQWiit  ia  tiie  answer  as  to  the  fact  of  the 
psym^nts  to  the  other  persons  having  been 
siadfl;  and  that  B.  was  bound  to  prove  by 
stber  evidence  the  payments  which  she  had 
isade  in  pursuance  of  the  trusts.  Freeman  v. 
Tatkam,  5  Hare,  329. 

Cu9  dtod  ia  the  judgment :  Rider  v.  Kidder, 
to  Yes.  360. 

ANSWER,  RBADINO. 

Set  Admission:  Executor  j  Married  Woman. 

BANKRUPT. 

Vendor  and  Purchaser, — A  bankrupt  from 
•bom  a  purchase  had  been  made  was  examined 
as  a  witness  for  the  plaintiff  in  a  suit  instituted 
by  the  purchaser.  Upon  an  objection  being 
ksksn  to  ois  evidence,  on  the  ground  of  his 
interest  in  the  surplus  of.  his  estate,  the  cause 
«iS.9i:deEed  to  stand  over.. .  A  ri^l^ise  was  thei^ 
tteoutsd,  and  liberty  was  giveii  to  the  plaintiff 
lo  pirove  ibe  execution,  and  to  exanune  the 
bankrupt  upon  the  old  interrogatories,  or  upon 
ttienew,  the  plaintiff  paying  the  costs  as  be- 
ttreen  sdiciior  and  cUent*  Boivffield  t.  Mould, 
34  L  0. 597* 

OOtMBSTAMCT  OF  WITir«SS. 

Where  a  person  dniing  the  time  he  held  the 


office  of  guardian  of  a  parish,  had  joined  in 
prosecuting  a  suit  against  another  guardian, 
atnd  in  appropriating  the  parish  money  towards 
the  expenses  of  the  suit,  and  had  afterwards 
ceased  to  be  a  guardian  :  Heid,  that  under  the 
drciirastances  he  had  not  such  an  interest  in 
the  suit  as  to  prevent  him  from  being  examined 
as  a  witness  before  the  Master,  on  bel.alf  of  the 
plaintiffs.    Pascall  v.  Scott,  34  L.  O.  153. 

crbditor's  suit. 
Deerec-^la  a  creditor's  suit,  where  no  evi- 
dence was  given  in  the  cause  of  the  plaintiff's 
debt,  the  usual  decree  was  made  on  an  affidavit 
of  the  testator's  «gnsture  to  the  promissory 
note  on  which  the  debt  was  founded.  Gascqyne 
y.  Lamb,  34  L.  O.  525. 

DEATH. 

A  certified  copy  of  the  register  of  a  death 
under  the  seal  of  the  General  Registry  Office, 
accompanied  by  an  affidavit  of  identity,  is  suf- 
ficient evidence  of  the  death.  Parkinson  v. 
Francis,  16  Sim.  160. 

DSFBNDANT. 

IFt/fiesf.— Although  relief  is  prayed  against 
a  defendant,  he  may  be  examined  as  a  witness 
by  a  eo>deflbndant,  against  whom,  independ- 
ently, telief  is  prayed.  A$hion  v,  Parker;  14 
Sim.  03^. 

And  see  Examinaiion, 

KXAMINATIOV  OF   DXFBNX»ANT.. 

1.  Witnoss,^A^  filed  a  bill  against  Bjand  C. 
jB.  was  the  principal  defendant^ .  and  theenly 
question  ia  the  cause  was  between  j1.  and  hiin, 
but  the  court  could  not  make  a  complete  de- 
cree without  an  account  being  taken  as  between 
A.  and  C,  and  as  ^.  had  examined  C  as  a 
witness  in  the  cause,  the  court  held  thai  xkp  de- 
cree  could  be  made  in  the  suit,  and  ifismlssed 
the  bill,  but  without  prejudice  to  the  fi^g  of  a 
new  one.  Champion  v.  Champion,  15  Sim. 
101. 

Case  cited  in  the  judgment:  Berna]  v.  Marqais 
of  Donega],  3  Doir.  133. 

2.  Notwithstanding  the  6  &  7. Vict.  c.  85, 
the  evidence  of  a  co-defendant  catanot  be  read 
where  both  defendants  have  «nietly  the  same 
cases.    Mwnday  n  Quyer,  34  L.  O.  463. 

XXAMINATION  OF  WITNRSSSS. 

Admission  of  Defendant's  state  of  facts 
qfter  publication  of  depositions  on  the  plaintiff's, 
—  A  defendant  who,  under  special  circuiQ- 
stances^  has  not  been  required  by  the  Masteir.tp 
put  in  a  counter-statement  to  the'plaintlff^jB 
state  of  factS;,  may  be  allowed  after  publication 
of  the  depositions  on  the  latter,  to  bring  iii  such 
counter-stateitaent  and  examine  witnesses  for 
the  purpose  of  supporfing  it,  btit  not  for  the 
purpose  of  disproving  or'contAdietlUg  the  tiitks 
m  the  ptafhtiff's  statMaent.  'P^ksr^itii^Pm, 
34L.  0. 151  .  ;m    •• ' 


too 
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EXECUTOK. 

Answer  and  examination. — DUehar^ffei -^ 
Breach  of  Trust. -^Acquiescence. — On  an  in- 

r'  y  before  the  Master,  the  plaintiflT  read  from 
answtr  and  examination  of  the  defendant, 
the  executor,  an  admiseion  that  a  proraiasofy 
note  for  400f.  belonging^  to  the  teataton  had 
coniff  to  the  handa  of  the  executor  ahovtiy  afWr 
the  taatator'a  death,  and  the  execntor  waa  then' 
allowed  to  read  the  fbrther  statement,  thait  some 
years  afterwards,  when  the  plaintiff,  (the  sole 
residuary  legatee,)  came  of  a^e,  he  had  de* 
livered  the  note  to  the  plaintifP,  who  thanked) 
him  for  taking  care  of  iU  East  v.  East,  5 
Hare,  343. 

FOREIGN   COURT. 

See  PerpetwUionr  of  TesUmonyi, 

INSOLVENT  PLATNTIEP. 

1.  The  court  refused  to  make  an  order  fbr 
examining  an  insolvent  who  had  been  plaintiff 
in  the  original  suit,  although  his  assignees  had, 
in  consequence  of  the  dofect,  filed  a  supple- 
mental biU  for  the  same  objects,  and  asked 
leave  to  examinft  him*  Fisher  v.  Fishery  3i 
L.  O.  597. 

2.  A  plaintiff  who  has  become  insolvent  dur- 
ing the  suit  cannot  be  examined  by  his  assig- 
nees as  a  witness  in  their  bill  of  revivor  and 
supplemental  in  the  cause.  On  appeal.  Fisher 
▼•  Fisher,  36  L.  O.  d. 

3.  The'  rule  that  a  plaintiff  camot  he  ex- 
amined as  a  witness  in  the  eavse  is  an.  absolute 
rule  of  practice,  not  depending  on  the  question 
whether  in  the  particular  can  he  may  or  may 
not  be  liable  for  coats.  Fisher  y.  Fisher,  2 
Phill.  236. 

Cases  cited  in  the  jadgment :  Hewgtson  v. 
Tookey.  2  Dick.  799 ;  Ewer  v.  Atkinson,  2 
Cox,  393. 

Different  modes  of  ascertaining  legal  right. — 
A  bill  by  a  vicar  claiming  as  such  a  customary 
payment  of  ^d.  in  the  pound  on  all  claims  and 
nouses  within  the  parish  was,  on  a  rehearing, 
retained,  with  liberty  to  the  plaintiff  to  bring 
an  action,  the  Lord  Chancellor  considering 
this  a  more  proper  course  than  the  one  pro- 
posed to  be  taken  by  the  court  below  of  direct- 
ing first  an  issue  to  try  the  immemoriality  of 
the  custom,  and  then  taking  die  opinion  of  the 
eourt  of  law  upon  the  validity  of  such  a  custom, 
the  case  being  one  in  which  the  jurisdiction  of 
this  court  was  resorted  to  merely  as  ancillary 
to  a  legal  right. 

Suggestion  as  to  the  propriety  of  going  to 
law  first  to  ascertain  the  right  before  filing  the 
bill  in  this  court. 

Neither  party  to  try  an  issuffdirected  by  the 
court  is  precluded  b^  going  to  trial  from  wStBt* 
wards  appealing  agunst  the  order  by  which'  it 
was  directed.    ButUn  v.  Masters,  2' Phill.  289. 

MARRIED  WOMAN. 

Where  a  mairied  womaa  answered,  jointlyi 
^Mth  her  hnaband»  inasuit rdatiagto  thewi&'s 
OTparato  estate,  the  courts  in  the  atihence  of  ao^! 
authority  to  the  contrary,  allowed  suckanswen 
to  he  read  against  herself.  Callow  v.  Howie, 
35  L.  O.  65. 


NnCT  FRIBND. 

An  Qodse  fortfae  examination  of  a  next  fneod 

as  a  witness,  if  obtained  exports^  is  irregular, 

aod  especially  if  it  be  made  pending  a  reference 

to  the  Master  as  to  die*  pnsfiriety  of  the  suit 

Palmer  v.  Hortom,  Mf  aim*  633. 

Cases  cited  in  tbejnd|pieDt:  Walker  ▼.  Win;- 

fidld.  15  Ves.  178 ;  Head  v.  Head,  3  Atk.S47 ; 

Armiter  t.  S«ranton,  Amb.  39S. 

OBJKCnXlNS. 

The  Matter  in  his  report  alatad«  that  hB  had 
admitted  certain  evtdenoe,.a«l>  that  tfaerespai 
he  found  certain  facta.  A  pastfr  ohJMtiBii  to 
the  admiasionof  the  evidence,  aud  to  the  mvk 
elusion  thersfupom  cannot  0f)eB  that  objectiss 
as  appearing^  on  the  face  of  the  report,  without 
having  takettexceptians.  JBast  v.  £asr,  5  Han, 
347. 

FARTNWBS. 

A  bill  having  been  flled  by  the  plaintiff  for 
contribution,  ft^m  his  co-paitnera  in  an  onaie' 
cessful  adventure.  Held,  that  die  evideooe  of 
those  defendants' who  had  disclaimed' all  profito 
and  had  been  released  bvihe  pkdntifr  fraai  d 
demands  by  him,  was  aamissible  fcnr  the  pur- 
pose of  establishing  the  fact  of  the  co•parnB^ 
ship.     Htjir  v.  Nash,  34  £..  O.  396. 

PSRPBTVATION   OF  TBSTIlfOirr. 

Pbretgji.  Courts. — Jurisdiction. — It  is  no  ob- 
jection to  the  publication  of  depositioos  whkh 
hove  been  taken  in  a  suit  to  perpetuate  teiu- 
monj^.that  the  proceedings  for  which  the?  are 
requiced  are  in  the  court  of  a  f onaicn  country. 
or  that,  other  depositions  taken  in  a  sinuiaraut 
in  that  country  hare  already  bean,  pubiishd. 

Semble.  This  court  has  jiuisdiction  to  ptf- 
petuate  testimony  with  a  view  to  proceedioe 
in  foreign  courts.  Morris  v.  3iiorris,  2  W 
205. 

REJECTION   OB  SVIDXNCE. 

A  tenant,  for  life  in  rsmaiader  filed  s  l^  \ 
against  a  tenant  for  Ufa  in  poaseaaien,  tail 
tenant  in  tail  in  remander  alao  filed  a  bL  | 
againat  the  same  party,  and  evidence  was  ttkes 
in  each  suit,  the  defendant  not  consentinf^  tbt  | 
the  evidence  in  one  cauae  should  be  read  in  thf  , 
other.     The  court  refused  to  allow  that  ooui^  I 
to  be  taken,  there  being  no  proof  that  the  vit-  I 
nesses  were  dead  or  incapable  of  being  exa- 
mined.   Blagrave  v.  Blbgmve,  34  L.  0. 180. 

TRITUT. 

The  answer  of  a  trustee,  who  had  handed 
over  a  trust  fund  to  a  co-defendknt  in  Ae  s^ 
b^  whom  it  had  been  applied  to  dtsdiarge  Ik- 
bilities  of  the  trustee  to  himself,  is  not  idav* 
sible  for  the  purpose  of  raising  a  ease  for  in- 
quiry as  to  whether  the  co-defendant  fasd  stf 
notice  of  the  tnut.  Htnoks  t.  Ifmmdi  K 
L.  O.  613. 

See  Admssmn  ;  Eaaecwtor. 


See 
SeeJi 


VBNDOB.  AND   PUBCaASSlt. 
VICAR. 


See  Competency;  Defendant j  Examu^- 


SitHngsAaMror.^IfmWu»  Cmk  J mgUf— London.  MX 

BUSINESS  OF  THE   COURTS. 


SIT31NGS  IN  ERBOiL 


The  Judges  assembled  in  tbe  Excheouer 
Ckmber,  on  tiie  19di  mat.,  to  arrange  tbe  davs 
on  whidi  the  court  would  sit  in  error  after  the 
oresent  Term.  The  judges  present  were,— 
Lord  Denman,  the  Lord  Chief  Justiee  of  the 
Common  Fleafi,  Mr.  Baron  Parke,  Mr.  Baitm 
Aldersos,  Mr.  Justice  Patteson,  Mr.  Justice 


Brie,  and  Mr.  Juaiioe  Y.  WiUiamsj  and  the 
iiolkMraig  sittings  ^ittre.appointed  :— 

Hie  1st,  2nd,  9rd,  «nd  4th  of  Februaiv,  and 
as  many  other  ds^s  «s  shall  'be  mnaamn, 
for  cases  in  error  from  the  Queen's  Benek. 

Tbe  5th  and  7th  February  for  cases  from  the 
Bzcfaequer. 

[There  appear  to  be  none  at  present  from  tiie 
Common  Pleas.] 


Xlfil  PJUUS  CAUSE  USXSL 
London. 


D.  Richardson 

Keeae 
Vinmiiittdfl. 

Lewis  tnd  S. 
W.H.Green 

miiips 

Petrce  and  Co. 

CB.  WflMB 

JordMoa 

Hngfacs,K.udJL 

Hook 

l»cj  and  B. 

Waiiam  Batty 

A.  Digby 

WychS 

Ainoty  and  Co. 

Qx«d«. 

%«idCo. 
KingttidB. 

Gell  and  H. 
Wtpter 

Dairea  and  llf . 
Marson  and  D. 

JC.andH.Fresbfield 
IhwBM  wad  'Gbn 
l.ewiaand'L. 
Cbasipion  and  iB. 
G.  AaUey 


l^lackay 
filackinops 


i  VaOM  »IJBT  TIBK. 

^    .  ,        Brooke  Tres.  Baxendde  and  Co. 

(Inj.)        Burton  Mid  «UMBB,.aaBou« 

tors,  &e.  2)t.  Alban  and  B. 


Dean  (stayed)  SJI«Gj«oe 

Franklin  &  another  (stay- 
ed) &  J.  S)ftT]s  and  others 
Brand           (staysd)         Jlarper 
Bond                (Inj;)  a.J.Btanley 
Hartley  Sc  another  (stayad)  Man  ton 
I^obertson    (stayed)  6*J«  Dargan 
Gibbs            ^stayedf)        Aberdeen 
«Candell         (stayed)         Harriaon  and  others 
Berkley  De  Year,  sued,  &c* 
Conyogham,    Esq.,    sod 

othera        (InjO     S.  J.  Hacgregor 
J3»X  Sham 
S.  J.  Hales 

;S»J.«Fnihesi8ad  others 
S.  J.  Penn 
S.J.Blacic 


Bailey  and-enotber 
Engluh 
Cole 
Lowe 

Taylor*  £.  O. 
.Alcook  (stayed) 


J)U  Smith 

CoTt.  Wm.  Bevan 
VU  Wilde  and  C^ 
Prom,  Fev  and  Co* 

Van  Sandaa  lie  Co« 
Cowt,  Norris  sod  Son 
Co?t.  Gilbert.  Hook,&a». 
Pro.  Chester  and  .Co. 
Pro.  Condel! 

Prom.  Fearon  and  C. 
Proms.  Milne  and  Co. 
Ttot.  Wright  and  K. 
Proms.  Tatham  and  Co. 
Ca.  CattamsandF. 

Prom.  Asbnttt  and  Son 

^J.  Corporation  of  the  Royal  Dt.  J.  C.  and  H.  Presh- 
£xchange  AssarsBce  field 

""*  Pro.  Cardsle  and  Co. 


.&1I. 


Cox  and  S. 
Htighea,  K 
Hubbard 
Pritchard 
Ashlay 

Crafts 

lacy  and  B. 

Brough 

^'atsoD,  B.  and  Son 

Walford,  (Customs) 


Boaanqaet^pnb.offioar  fi.  J.  Jttaclaan 
Falkner  8..  J.  Waller 

IXokiwB  nS.J.Biadley 

Sb«ADdk«nlsn»lhff  fi.  J.  Brown 
Bury  Blogg,  admix. 

The     Uniyersal    Salrage 

Company  Jonas 

Storm  and  others        S.  J.  GiumasieaB  and  athazs 
Tucker,  Secy.,  &o.    'S.J.  Rebsrts  and  othess 
JBunn  8»J.  Land 

Cotton  raadanothar  ^wan 

Pndmore  S.  J.  Wand 

Roberta  and  another,  1i.J.  Hid^way 


Berkley 
Cook 

Deneuhiin     T 
Bmm 

Featherstonhaugb 

Crook 

Bailey  and  anodwr 

Hooper 

Hooper 

The  Queen 


iCeo^ 
&X  Tanner 


Msrdhnss.  ef  Oeny^ghsa  I>u  Swan 


I'ro.  C.  Pearson 
Pro.  Sudlow  and  Co. 
Pro.  Campbell  and  W. 
Pro.  Sterens  and  L. 

Dt.  Pazon 

Prom.  Simpson  and  Co, 

Pro.  Reyyeux  and  B. 

Pro.  Jennings 

Pro.  DowneSy  G.  and  S« 

Pro.  Elmalie  and  P. 

Tro.  Sharpe,  F.sndOo. 

Pro.  Cbilcote 

d^t.  Peiaon 


PhilMps 

WaU 

Phillips 

JVIoore 
.B.J.  S.  Chambers 
•B.  J.  Leaf 
S.J,  Goodi  sad  Coasn 


Ties.  Spillsr 

Pro.  H. and  C.Han 

iCoTt.  Sprigge 

Pro.  Oliver 

Pro.  In  person 

Pro*  Lloyd 

Yalumce  for  Gooeh*- 
Lapard  for  Consioa 
snd  Johnston 


S02 


NitiPriut  Cause  tAiii.-^tAddoik. 


Cox  tod  S. 

Knight  and  others 

S.  J.  Faith  and  another 

C^vt;  Fai^tihttfiiaL 

AttoD  and  W, 

Smith 

Hichmood 

Dt.  Miller  and  H. 

Roebe  and  Go. 

Riea 

Bennett 

Pro.  C.  Jay 

Butkr 

'i'be  Queen 

Worley 
8.  J.  Sinclair 

Indt.  1)e  Medbia 

NortoD  and  Son 

Davraon 

Pro.  Walton 

WilliaaiiOD  and  H. 

Riley 

S.  J.  Halina  and  others 

Dt.FfyandCc 

Voung  and  J. 

GoTornora     of     Harrow 

School 

8.  J.  Rigby 

Cort.Nelaoo.P.,AW.ll 

Barrel!  and  Son 

Hooper 

Smith 

Pro.  E.  Sffiit& 

Boucher 

Waliia 

Richards 

Pro.  Niod 

G.  Holman 

Sirr 

Sirr,  elk. 

Dt.  Maples  and  Co. 

Tbrupp 

Macqueen 

Oliverioa 

Pro.  Fr?,  L.  andP. 

Pearson 

The  Queen 

S.J.  John  nomas 

lodt  Hobler 

Manning 
Cox  and  Co. 

Camming 

S.J.  Cox 

Pro.  Flodgate 

Smith 

Hunter 

Pro.  Bochanao 

Grefi^ry,  F.,  and  Co. 

Belleir 

Flood  and  another 

CoTt  Rhodes  tddL. 

Starling 

Newman 

Parry 

Hughes,  K.,«ad3L 

Maples  and  Co* 

Tbe  Great  Weatern  RaiU 

way  Co. 

S.  J.  Lawa 

Dt.  BaylisandD. 
Pro.    Tribe   for  Shtw- 

Same 

Scott,  (P.O., Ac.) 

Sbaw  and  anotkar 

GniUaume  for  Bioidr 

Ltieena 

loglit 

pixon,  elk. 

Govt.  Taylor 

Same 

Same 

Dixon 

CoTt.  Smith  and  A. 

Champion  and  B. 

Sayer 

Swan 

Wilkinson 

M.  B.  Miller 

Foraaitb,  (pauper) 

West 

Pro.  G.  Clark 

Maples  and  Co. 
B.  Wilaon 

Welch 

S.J.  Griffin 

Ca.  B.  Field 

Tbe  Queen  (pauper)           Parkin 

Indt.  Hadweo 

BnaU  and  M. 

Boah 

Morrison 

Pro.  Waller 

Peteraon  and  Son 

Anderson  and  others  S.J.  Lindaay  and  another 

pro.  Weymooth  sad  G. 
Pro.  Sudlow  and  Co. 

Same 

Simea  and  others 

Gomeraall 

W.  Tate 

Graratt 

S.  J.  Lea 

Pro.  ElmslieandP. 

Amory  and  Co. 

Withera 

Andrew 

Pro.  Gregoiy  and  Co, 

Scard 

Defriea 

Littlewood  and  another 

Pro.  Anatin  and  H. 

Goatard 

Doe  d.  Balch  and  another  Robtnaon 

EJt.  PoUock 

Young  tiid  Son 

Pavitt  and  others 

Norman 

Dt.  Trail 

Same* 

Nestle  and  another 

Niel 

Pro.  CbisholmesfidCo. 

S.  King 

Keeling  and  others 

Wamn 

Dt.  Pain 

Triston 

The  Queen 

S.  J.  Hardey 

Cona.  Walter  and  P. 

C.Yonng 

Emerson 

Burton 

Dt.  Lloyd 

J.B.May 

Freeman 

Milea 

F.L  Hale,  B.  and  Co. 

WiUiamaon 

Udall  and  another 

S.J.  Chodwick 

Ca.  Cox  and  S. 

w^jiw  iiimM[  ^bIMS* 

Lowleta  and  Son 

Mantzgne 

S.J.  St.  Katharine's  Dock  Com- 

pany 

TroT.  OlirersonaodCo. 

Beyan  and  G. 

Backhouse 

S.J.  MaiUand 

Prom.  Leaden 

Ca^tana  and  Fry 

Brown 

8.  J.  Chapman 

Prom.  W.W.&R-Wm 

Shearman  and  Son 

Finnis  and  another 

S.  J.  Laws 

Dt.  WriffbtandB. 

BeTan  and  GoodeTO 

Richards 

S.  J.  The  London,  Brighton,  &               ^                    j| 

South  Esst  Coast  Rail 

i 

way  Company 

Sutton  and  Ca. 

C.  Pearaon 

The  Society  of  the 

1  Go- 

remor   and   AssistenU 

of  the  New  Plantation 

in  Ulster  &c. 

S.J.  TyreU 

Prom.  In  person 

Dery 
Mardon  and  P. 

Maund  and  others 

S.  J.  Lumley 

S.J.  Baxendale  and  others 

Dt.  E.  Jennings 
Ca.  Tatham  and  Cc. 

Beran  and  Goodere 

Morsom 

S.J.  Wilshire 

Dt.  Wilkinson  and.S. 

J.M.Mioter 

Tassell 

S.J.  Cooper 

DLSame 

Same 

Same 

S.  J.  Same 

Ca.  Same 

W.  Melton 

Turner 

S.  J.  Hamilton 

Dt.  HiU 

Wyche 

DaTis  and  others 

S.  J.  Malcolmson 

Ca.  Simpson 

C.W.  &C.H.LoveU  Pinkua 

S.  J.  London  &  Croydon  Rail 

way  Co. 
S.J.  Fletcher 

Ca.  BurchellandGo. 

E.  W.  Lander 

Morton  and  others 

Prom.  CoxandSton« 

Desborongh  and  Y. 

Swaby 

S.J.  Sutton,  iun. 

Prom:  Sutton  and  Co. 

E.  Fuller 

Larcfien 

S.J.  Mytton 

Prom.  G.  S.  Ford 

Finch  and  S. 

Williams 

S.  J.  Maidand 

Ca.  T.  G.  EmiU 

San-e 

Crane 

S.  J.  James  snd  another 

Prom.  W.B.Jsffl« 

Lawrence  and  P. 

Groom  and  others, 

Bsaig- 

nees 

S.J.  Bird  and  another 

TroT.Kirk        ^^ 

0]>erson  and  Cr, 

Burton 

Cross 

Prom.  BaylisandD. 

Nisi  Frms  Cau$9  lAstM^-^Lomdon^ . 


CtttFin 

Svna 

H.ClMtttrtodSoo 

Amory  and  Co, 

OottereU 

Sume 

W.  Soutti 

J.  D.  Wilfiami 

G.  KoUierford 

Sidgrore 

Vtnoinf  ind  Co. 

Leigh 

G.J.Sbiw 

S«rr  ind  GribbU 

Hoppe  aid  Boylo 

L.  Jaoobi 

L  W.  WiUiams 

Addif  and  Gq/ 

W.S.Long 

Philp 

Cotterill  ' 

Snne 

Same 


SKaw  S.J. 

B«rker  S.  J. 

C^lyw  8.  J. 

Forest  S.J. 

Elater  nnd  nnotber 

NtTone  S.  J. 

Deraux  and  anotbcr  S.  J. 

Marten 

SliarUnd  S.  J. 

Grisaell  tnd  another 

Hallett 

Stuart 

Kitcliinf^  S,  J. 

Lay  I  and 

I^'e 

Gibson  S.  J. 

Ayre  «     S.  J. 

Cottnm  snd  another 

Dickens 

Jacques 

Killick 

Moas  and  another       S.  J. 

Same  S.  J. 

Same  S.  J. 


lofty,  Potter  snd  S. 

N.  Bennett 

Mirtea  snd  Co. 

Minet  and  Smith 

A.  Jonas 

Addii  and  Our 

Wiekens 

Sasie 

Sime 

Taylor  and  Sdononson 

G.  and  C.  Kempson 

Hill  sad  Heald 

Suae 

Aibley 

J*  Hudion 

Adams 

H.  W.  Valance 

Toim 

Hill  and  H. 

Glynaa 

Pinch  and  Shepherd 


Anderson 

S.J, 

Daridton 

Muggeridge  5c  anor. 

S.J. 

I^wis 

Pawson  and  another  S.  J. 

Harris 

The  Elect.  Tel.  Com, 

.S.J. 

Same 

S.J. 

Same 

8.  J. 

Ury 

S.J. 

Pritchard 

S.J. 

Russell 

Taylor 

SomerTill 

Hardingham 

Rizsi 

Alton,  Clk. 

Thistleton,  admor. 

8.  J. 

Hoboes 

Boaoclerk 

Same 

Carter.  Esq. 

Matbieson 

fiadden  and  another 

ConoUjr 

peacock 

Leifcbild 

James 

Luraley 

Cox 

Johnson 

Robson  snd  others 

Seymoar 

Carter  and  another 

Smith 

Burton 

Davis 

Cooper 

Egltnton    . 

Smith  snd  another 

Forster 

The  Corporation    of   the 

Royal  Exchange  Aasur- 

ance  Company 
Leigh 
Bobn 

Trier  and  others 
Csfflpbell 
Carter,  sen. 
White 
Nott  and  otiien 


Dt  E.  Willan 
Prom.  Parkes  snd  OL 
Dt.  Same 

Dt.  Sterens«nd<9. 
Prom.  KeddellandOk 
Cot.  Johnsnn  Pw  eni  fc^ 
Prom.  Maples  snd  Ol 
Ca.  H.  Mnrtineas 
Prom.  BriggandOk 
Prom.  Hook   • 
Ca.  Shoubridge  andOk. 
Prom.  DaWes  sad  ft. 
Prom.  Elmalie  find  CHL 
Dt.  C.  Robaon 
Dt.  W.A.  JackMt 
Ca.  Ellis 
Ca.  Feir  and  Co. 
Dt.  H.  Lloyd 
Ca.  J.  Wells 
Sanders 
Prom.  Thorn  paon 
Prom.  C.  Waltoa. 
Prom.  Same 


Corf.  FreahfieM 
From.  Rickards  afld  ^• 
Ca.  Smith  and  Son. 
Prom.  Tatham  and  Col 
Dt.  Lawrence  and  Ple#t 
Prom.  Milne  and  Co. 
Dt.  Chester  and  Sett 
Ca.  Wilson  snd  J 
Same 


J.R.CbidleT 
Utt  ' 

£.  F.  PhlUipt 
H.  Empson 
Stioe 

Jobn  Willittms 
S.  Martin 
Whitelock 
S.  Yates 
M.  B.  Miller 
C.  Townabend 


Mjniaeff  and  another  8.  J. 
Simmons 

Brown,    Esq.»   Chamber- 
Isin  S*  J. 

Delralle 
Baylejr 
French 
Hitchins 
Bailey 

Unett  S.J. 

Martyn  and  another 
Smith  and  another 
Capna 

Fiaher  and  another 
Green 


Gauible  and  others 

D.  P.  Gamble  and  others  Same 

Alexander  and  another  Prom.  \fcLeod  and  flL 

Taylor  Govt.  Walthew 

Mercer  Prom.  £.  Lambest 

Bryant  Prom.  WaUpr^jon. 

Hawkins  Cs.  Sutton,  Ewiss,  &  Caw 

Allen  Dt.  &  Dtue.  Lofty,  PotCiT, 

Foletti  Dt.  'Faylor  {and  Son 

Coghlan,  Clk.  Prom.  T.  G.  Uoccmft 

South  -  Eastern    Railway 

Company  Ca.  Corner 

Reade  and  another  Prom.  Scott  and  Cou 

Snnley  Dt.  W.  L.  How«U 


Bain 

GranTilIe 

Wilkina 

Callow 

Brown 

Alexander 

Aahlen 

H6u8e  and  Uz. 

Stanley,  Bt. 

Scott 

Jones 

Slack 


Dt.  J.  Coppock 
Prom.  Appleyard 
Prom.  Rowland  and  0«. 
Dt.  G.  F.  Hadeea 
Ca.  C.  Fiddey 
Prom.  Thomas  JoMse 
Prom.  McLeodoadS. 
ond  anor.  Dt.  Hayto« 

Prom.  ("hiltonandCa. 
Prom.  Hutchison 
Dr.  Nash 
Tree.  RandaU 


eft^tqvin  at  9Uvi. 


S.  Smith 

Hatfield  and  Co. 
4*Leod  and  S. 
lame 

'•p^»  and  S. 
Wl  and  Co.  - 
^z  and  Co. 
Iirrison 


Conway 

Prichard  S.  J. 

Wambersie  &  another  S.J . 

Nesbitt  and  others 

Gould  and  another 

Black 

SteTenson 

Flight  S.  J. 

Chirk  S.  J. 


M*Donougb 

Hughes 

Phillips  and  another 

Wedd 

Same 

Humphrey 

Guillaume 

Rollings 

Newsam 


Pro.  Chaplin 

Pro.  Burrell  and'Son 

Pro.  Oliverson  and  Co. 

Pro.  HiUeary 

Pro.  Slime 

Pro.  Pilcher 

Pro.  Guillauroe 

Govt,    lamps 

Tres.  Oliveraon  and  C«. 


Nim^nm 


Sti«tton 


3«rtlett 
Smith 


Tilion  «nd  €•. 
TatbuB  md  Co. 
G.  Bower 

Doone  nd^T.' 

Hodgson 

Haod 

Spike 

A.  MocA.  Low 

Baw 

H.  G.  Smith 

J.  Rogonon 

Miller  and  H. 

Walton 

J.C.&H.Fmhfiolds 

Cotterill 

Goddard  and  Eyre 

Dawea  and  Sona 

Wadeaon  and  M. 

H.  J.  Adoock 

R.  Ford 

Braham 

J.  B.  Mi^ 

H.Uoyd 

Same 


S.X 


S.J. 


Middleton 

Burton 

Llojrd  and  othais       S.  J. 

Alexander 
Seaver 

Landon  8.  J. 

Ponsford  fiLJ. 

Wbitworth  and  another 
WilKama  S.J. 

Brain  and  •aotber 
Robinaon 

HargreaTOt  and  oCfatn 
Sinclair  S«  J* 

Pearse  and  another 
Brooka  8«  J. 

Ratcliff  and  another 
Kuno  and  othera        8*  X 
IVilliama 
tjoodiaon 

Knight  and  mo&er 
Claudet  and  another 


Gee  and  othera 

Renal  Mail  Steam  Paabit 

Cooapany 
Bertalbrd 
Jeifriea 

Patent   Galvanised    Ivm 
Oompnf 

Bnebanan 

Smith 
.  Beitley 
.  Bradlejr  and  othera 

Hearder 
.  Caldeeott 

Waltera 

Middleton  and  othera 

Tippw 
.Dawaon 

Hagbea  nd  aaethar 
.  Nicol,  chairman,  &o* 

Liodaey 
.Turpen 

Moera 

Cl«e 

Wmrry 

Evana 

Rowe 

Ruabbrooke 

Stevena 


Gn.  BioalDa 

Ca.  Crowder  and  M. 
Pro.  BaAerHid<}Ob 
Pro.  Gedje 

Pro.  FkyandCo. 

Dt  J.Barber 

Pro.  £.  Lewia 

Dt.  Vallanoe  and  Co. 

Pro.  Hartingt 

Pro.  Yallep 

Dt.  Aaburit  and  Soa 

J>t.  Rowland  aad  Co. 

Pra  Capea*&->fiohM 

Dt.  Fourdrinier    [kC$, 

Pro.  Norton  and  L 

Dt.  Burrell  and  Sob 

Pro.  SharpeandGo* 

Pro.  WiUoQghbreadJ. 

Pro.  Wiro  and  C. 

Pro.  8.  E.  M.  Coepn 

Dt.  Bott 

Pro.  Raven 

Pro.  C.  Lewia 

Pro.  Sleep 

Dt.  YmteeandCo. 

Dt  Caipenier 


Tatfaam  nad  Cik 

Shiehl  and  H. 

White  and  B. 

Tatham  and  Co. 

Same 

Fox 

Wejmoiitti  and  C* 

Gregor?.and  (Co. 

T.TyneU 

G^e 
G.Bmrcr 

Oliver 

Hill  and  Smith 

G.  Vinoant 

Chappell 

Gregory,  F.  and  Oo. 

J.  Wilkinaon 

Letta 

Morriaaad  Co. 

Lander 

Cotlanll 

J.  £.  Fox 

Dmce  and  Soft 

De  Medina 

Curtia 

J.  Wilkinaon 

Hodgaon 

Ellia 

Same 

J.  Bower  May 

Same 

Callow 

Stevena  and  Co. 

Crosby  and  C. 

Simpaon  and  Qobb 

Stotey 

FhilUpa  and  Son 

Murray 

Fearnley 
Crowder  and  M, 


AMOvnimairr  day. 

Clark  Chaplin 

Shaw  and  another       B*i.  Ralli 
Borrett  Johoaon 

Mackutoaband  aaodier     Mitcbaaon 
DawBOB  BifBton 

Mayor,  dec,  of  Poole  8.  J.  Moroom 
Storge  8.  J.  Haldemand 

Jonea  8.  J.  Rowett 

Londonderrv   and    Cole* 

raine  Railway  Co,  "Bradley 

Martinez  and  othera  Alanson 

Myera  8.  J.  IJniveraal  Salvage  Co. 

Blagdea  S.  J.  Jonea 

Hale  S.J.  Ricbardaon 


Qrayaon 
D'Aroy 

Clayton  and  another 
Harria 
Lilley 
Pitt 

Wadbrooke  S.J. 

PhUlipa  8.  J. 

IRooth  and  another 
Frahling  and  othera  S.J. 
Mitchell 

Dukoi  knt.,  and  othera 
Soott 
Sage 

Appleton  and  another 
Windaor  and  another 
France 
Same 

Andrew,  admix.,  dcc« 
Stevena  and  othera 
Shaw,  (P.  O.  &c) 
.  Wreford  and  another 
Whitfield 
Edg^  and  another 
-Groom  and  ora.,  asaignaaa 

&c 
Wickes 
Hamilton  and  another 


ThroNaUj 

Jonea 

Cohen 

Ritaon  and  othera 

Tudor 

Cookea  and  another 

Corrigall 

Dickaon 

Clark 

Hayward 

Burley.Jim.  ~ 

Robinaon 

Deaker  and  othera 

De  Brinaa 

Evana 

Same 

JTapaar  and  another 

Ricbardaon 

Hand 

Yonng 

McCaUem  aad  Wailay 

Middleton 

RedauU 
Tanner 
Honter  and  another 


Pro.  WintorandC. 
Pro.  OUveraon  aa4  Oi. 
Pro.  Howard 
Pre.  Sorrell 
Pya.  PtiHyt  i 

Dt.  Btgy  I 

Pro.  OlivefaooaadCe. 
Pro.  Keightley  and  O. 

Dt.  H.  Crocked 

Pro.  Norria  and  Cii 

Ot.  Wycba 

laa.  Smith 

Pro.  Ricbardaon,  Saiii 

and  Sadler 
Pro   Plamtree 
Pro.  Fmw  aad  Oa. 
Dt.  Skirrow 
Pro.  Meredith  ft  ^Raertf 
Dt.  Sidney 
Dt.  CotteriN 
Pro.  Gregory  aadCt* 
Pro.  Cox  and  Stoat 
Pro.  Same 
Pro.  J.  C.  Wilferd 
Dt.  Boolton 
Dt.  Tripp 
Pro.  Holme  and  Coi 
Pro.  Sidnev  Smith 
Pro.  Gadadentndnd«f 
Pro.  OUveraon  and  Co. 
Pro.  J.  Bird 
Pro.  Same 
Caae,  Peace  aad  Jooe s 
Pro.  De  Medina 
Pro.  £.  Jennings 
Dt.  LtnkUterandC^ 
Dt  Browne 
Pro^SepacdaadCa. 

Dt.  Wright  and  B. 

Dt.  Rowlatt 

Cort.  Johnataaeaadf. 


DIGEST.    AND   JOURNAL   OF   JURISPRUDENCE. 


SATURDAY,  JANUARY  29,  1848. 


■  ■**  Quod  magb  ad  nos 
Peitinet^'et  nman  malum  ea^  agitamus/' 

Hmat. 


RETAINER  OF  QUEEN'S  COUNSEL 
BY  THE  GOVERNMENT. 


It  has  been  snggested  that  the  observa- 
tiana contakied  in  our  laat  number,  withre- 
ftmoe  to  the  retainer  of  Sir  Fitzroy  Kellj 
IB  the  ease  of  Bairo9i  y.  Benmimi,  intheirst 
laataiice  for  the  plaintiff,  and  subaequently 
hf  the  defendaot,  are  liable  to  he  miminder- 
atood,  aa  vriecting  npon  the  whole  body  of 
hn  Mi^eafty's  eouaael,  whilat  the  objection- 
aye  proceeding  eatsniented  iqxMn  ia  only 
chaiigeable,  in  any  ykm,  mpaa  two  of  the 
axmbers  of  that  body — the  Attorney- 
General  aad  Sir  Fitxroy  Kelly.  An  anxious 
deske  to  abatainfrom  pr^dgiag  die  merits 
of  aipestion,  on  whicn  neither  of  the  dia- 
tingaished  persons  named  have  yet  had  an 
opportaai^  of  being  heard  either  in  ezpla- 
nation  or  jaatifica^m,  perhaps  induced  a 
cntiDns  generality  of  expression  open  to 
miaconstmction ;  but  nothing  could  be  more 
manifestly  unjust— -and  thereilMe  further 
from  our  intention — than  to  throw  upon  her 
^jesty's  oonnael  ooUectiTely  the  discredit 
of  proceedings  which,  it  is  to  be  hoped, 
<^*^drng  as  they  do  next  after  the  judjges, 
they  will  be  as  rendy  as  any  other  class  in 
theprofinHBon  to  repudiate  and  condemn. 

The  wfih<^e  caae^  as  at  present  presented 
to  the  public,  lies  in  a  Tcry  narrow  compass, 
and  is  extvonely  simple.  Sir  Fitzroy  Kelly 
happens  to  faaTC  beoi,  for  some'  years,  the 
fkimak  mad  setmned  advoeateand  connaelof 
a  foreigner,  who— *in  a  rig^t  cause  or  a 
wrong,  it  matteia  net  which— haa  thought 
it  in  ODO  of  our  courts  of  joatioa  to  aaaert 
InBdaan  ism  daaageawiA  veapeet  ef 
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alleged  injmry  committed  by  the  direction  of 
an  officer  ot  the  government.  The  Admi- 
ralty,— ^the  department  under  which  the 
officer  who  is  defendant  acted, — ^interposes, 
and  undertakes  his  defence.  The  Attorney- 
General,  as  representing  the  soremmenit, 
assames  the  conduct  of  that  defence,  and  it 
is  imputed  to  him,  that  in  the  exercise  of  a 
questionable  prerogatiTe,  he  sheets  from 
the  ranks  of  her  Majesty's  coonsel,  mon- 
bering  nearly  one  hundred.  Sir  Fitsroy 
Kelly,  the  omy  member  of  that  body  whom 
the  plaintiff  had  already  retained,  consulted, 
and  confided  in,  and  in  right  of  his  office  as 
Attomey-Genend  requires  him  to  abandon 
the  cause  of  the  client  whose  retainer  he 
had  accepted,  and  to  transfer  his  aeryioas 
and  assistance  to  the  adverse  party.  Sir 
Fitzroy  Kelly's  share  in  the  transaction  is 
said  to  be,  that  he  tamely  submitted— 40 
far  as  we  have  yet  learned,  without  remon- 
strance or  protest — to  the  requisition  of  the 
Attorney-General,  and  justifies  a  departure 
from  the  acknowledged  rules  of  the  profes- 
sion, by  pleading  the  paramount  obligation 
arising  firom  his  position  as  a  sworn  servant 
of  the  Crown. 

Durmg  the  present  week  it  was  pub- 
licly stated,  that  the  Admiralty,  at  the  sug- 
gestion and  upon  die  advice,  as  it  was  said, 
of  the  Attorney  General,  had  dispensed 
with  the  services  of  Sir  Fitzroy  Kelly,  who 
did  not  propose  to  appear  either  for  plain- 
tiff or  defendant  in  the  approaching  trial. 
This  announcement,  however,  appears  to  be 
premature.  The  true  state  of  the  matter, 
we  have  no  doubt,  wfll  be  feund  coifectly 
reUted  in  thef(^k>wing  letter,  addressed  to 
the  Editor  of  the  C^^eiot  .* 


10ft 


BMkierqf  Qmtk*M  CnmHti^  the  QovenmfiU^ 


^B-URON  tt.  OKMMIAN. 


^**  Sir, — ^I  toi  desiiDUB  of  correcting  an  error 
hi  your  paper  of  ttaia  day,  on  the  enbject  of  Sir 
Fitsroy  kelly's  retainer  for  tbe  plaintiff  in  the 
tbove-mentaoned  action,  relive  to  the  nature 
of  the  communication  addressed  to  me  by  the 
Lords  of  the  Admiralty.  In  this  communica- 
tion their  lordships  announce  to  me,  not  that 
'  the  Crown  will  dispense  with  the  services  of 
Sir  Fitzroy  Kelly  in  the  further  conduct  of  this 
important  cause/  but  they  merely  state  *  that 
they  have  a^^ain  referred  the  question  respect- 
ing Sir  F.  Kelly  to  the  Attorney-General,  with 
the  expression  of  their  earnest  wish  that  he  may 
find  it  compatible  with  his  duty  to  recommend 
to  the  Crown,  under  the  peculiar  circumstances 
of  the  case,  to  dispense  with  the  services  of  Sir 
F.  Kelly.'  I  have  not  since  been  informed  of 
the  determination  the  Attorney-General  has 
come  to  upon  the  question ;  and,  therefore^  I 
can  scarcely  assume  that  the  result  of  the  re- 
ference to  him  will  be  such  as  anticipated  in 
your  article  of  this  morning.  I  beg  the  favour 
of  your  correction  of  this  mistake. 

^'Gkorok  Gim  Hay. 
"44,  Lincoln's  Inn  Fields,  Jan.  24.** 

*  The  course  pursued  by  the  Admiralty, 

as  disclosed  by  Mr.  Hay's  letter,  evinces 

B.  becoming  deference  for   public  opinion 

on  the  part   of  thoa^   who  preside  over 

thai  department.      It  leaves   the   profes- 

.noEMi    qttettion»    how€ver»  just  where  it 

•was.      The  ^lot  is  notoiioiis  and  beyond 

1^  doubt,  that  Sir  Fitzroy  Kelly  was  seen 

in  the   Court  of  Exchequer,  at  one  time 

acting  as  the  leading  counsel  for  the  plain- 

.tiff  in  Buron  v.  Denman,  end  at  a  subse- 

^ent  period  (on  the  dav  appointed  for  the 

trial  at  Bar)  sitting  at  toe  right  hand  of  the 

^Aitomey  and  Solidtor-Greseral  as  counsel 

^ftfr  the  defendant  I    We  may  presume  that 

the  law  officers  of  the  Crown  did  not  go  into 

court  in  so  important  a  case  without  a  con- 

-suUation.     Did  Sir  Fitzroy  Kelly  attend 

tbat  consultation  and  give  his  best  advice 

•«gliinst  the  client  who  had  previously  re- 

tained  him  ?    It  is  impossible  not  to  feel 

tidiata  line  of  condnct  so  unusual  requires, 

and  we  trast  will  receive,  some  satisukctory 

*  explanation.    It  has  been  whispered,  and 

iDay  turn  out  to  be  the  fact,  tliat  whilst  Sir 

Titzroy  Kelly  filled  the  office  of  Solicitor- 

,C|enei»I,  the  Lords  of  the  Admiralty  had 

j(^p]}e9«ed  their  determination  to  defend  the 

etetiQit  against  GaptMn  Denman,  and  dbat 

aSir  fredetick  Thesiger,  then  the  fint  law 

>  vddcer.  of  Ihe*  Crown,  tbought  it  his  dnty  to 

nrohibit  a  person  filling  so  prominent  a  po- 

'Wkm  as  8if  JiCzroy  Kelly  mm  oontinumg 

^  act  4s  cQMnsel  to  n  private  individual 

A^ff  fiw  WW  retUt^  by  ^  Crowjo.    Jt 

iiP4^,)vi¥^}>e<e|Ri  sapposei  tbat  ttpis.dmm- 


stance  put  an  end  to  the  retuoer  whidi  Sir 
F.  Kelly  held  from  the  pU|inti£^  sad  left  hin 
open  to  a  retainer  on  the  part  of  the  govera* 
ment  when  Sir  John  Jervis  aasomed  the 
office  of  Attorney-General.  It  is  hardly 
necessary  to  say,  that  this  would,  in  ov 
view,  afford  no  justification  of  the  facts  dis- 
closed to  the  public  in  Mr.  Hay's  petidoo, 
although  it  would  not  be  a  whit  more  mon- 
strous than  the  doctrines  asserted  and  acted 
upon  by  leading  members  of  the  Baron  the 
subject  of  retainers,  in  a  hundred  caaa 
which  have  never  become  the  snbject  of  dii* 
cussion. 

The  duty  of  the  body  of  Queen's  CoudkI 
collectively  in  this  matter  appears  to  us  to 
be  clear.  They  are  the  guardians  of  the 
honour  of  the  Bar,  and  if,  upon  inquity  aod 
ascertainment  of  the  facts,  they  find  thita 
principle  has  been  violated,  which  invohei 
the  character  of  the  professdon,  and  the  iDd^ 
pendence  of  their  own  grade  at  the  Btf^ 
the  station  and  position  of  the  ofienden 
furnish  an  additional  reason  for  the  etpm- 
sion  of  a  firm  and  determined  resolationof 
condemnation.  Silence  on  their  part  wil 
be,  not  unfairly,  constmed  as  amoostiBg 
not  merely  to  acquiescence  but  appnvil. 
Not  long  since,  the  benchers  of  the  Middk 
Temple  resorted  to  the  extreme  length  of 
disbarring  a  member  of  that  ha]l>  praetiang 
as  a  provincial  barrister,  opon  a  oomplii&ti 
that  he  had  commnnicatea  to  one  Mgt^ 
party  in  a  cause,  information  derived  fion 
the  other  in  the  character  of  a  oouoBd* 
The  unfortunate  gentleman  "who  was  tbe 
subject  of  that,  we  presume,  just  eensnRi 
has  retired  from  the  profession,  and  we  be- 
lieve, left  the  country.  If  that  signil  a- 
ample  was  just  and  necessary,  can  ^cv* 
cumstances  now  made  pnMic  pass  withoot 
notice  from  the  heads  of  the  professicv? 
If  this  instance  remain  unquestioned  sad 
nnrebuked,  it  becomes  a  pi^ecedent,  sod 
those  who  wear  silk  gowns  wfll  hive  to 
blame  themselves,  should  they  hereafter  &m1 
thxkt  honour  assailed,  or  their  profesansil 
reputation  sacrificed  upon  the  impulse  of  * 
despotic  or  malicious  dispoaitioB,  whidi 
a  concurrence  of  adventitious  cire«niat«i«» 
may  invest  with  a  tyrannoQsdiscretioo.  ^ 
the  law  be,  as  stated  iqr  6ir  Fitsroy  Kdir, 
that  those  entitled  to  wear  silk  gowns,  wkn 
called  upon  by  an  Attomey-Gemf^  hive  <o 
choice  but  must  obey,  under  tiie  oUigi^ 
of  an  oath;  the  law  shoiddbe  alMtd^ff^ 
profetrsiona!  relMi<m  between  her  Bfsj«0 
eomMl  and  the  publie  ukra^ttoit^ 
placed  upon  a  very  different  ^^i*^^  ^ 
cannot  he  necitssary  to  i^emitti 'irMy*' 
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alfaifs  of  mmldxxd,  tts  the  Queen's  ooansel, 
that  in  resisting  the  undue  exercise  of  au- 
thority, it  is  often  neither  prudent  nor 
dignified  to  wiut  until  we  are  personally 
jUtaeked. 

NEW  BANKRUPTCY  AMENDTVfENT 
BILL. 

It  seems  that  Lord  Brougham,  unsated 
ivith  the  triumphs  he  has  obtained  by  his 
numerous,  varied,  and  we  wish  we  could  add* 
successful  experiments,  in  legislating  upon 
the  Law  of  DebtcNr  and  Creditor,  has  ^ready 
a  fresh  Bankruptcy  Amendment  Bill  pre- 
pared. The  fact  was  publicly  announced 
by  Mr.  Seijeant  Goulboum  in  the  coarse  of 
1^  week,  at  the  Court  of  Bankruptcy,  upon 
the  occasion  of  delivering  a  judgment,  where 
an  application  was  made  to  re-hear  a  case  in 
which  a  certificate  had  been  refused.  The 
learned  commissioner  stated,  that  Lord 
Brougham  had  done  him  the  favour  to  for- 
ward a  copy  of  a  new  bill  which  he  had 
prepared,  and  which  gave  the  commissioners 
in  bankruptcy  the  power  to  vary  and  re- 
sciod  their  own  orders.  Upon  inquiry, 
we  find  that  the  bill  has  been  printed,  at 
the  public  expense,  but  that  it  is  indorsed 
'*  For  private  circulation,''  and  we  are 
therefore  prevented  at  present  from  lay- 
iog  its  provisions  before  our  readers.  It  is 
v^rtect  we  know  not  upon  what  authority, 
that  it  is  intended  to  abolish  the  courts  of 
the  district  commissioners  in  the  country, 
and  to  transfer  the  jurisdiction  now  exercised 
by  them  to  the  judges  of  the  county  courts. 
As  we  have  no  doubt  the  proposed  measure 
will  be  laid  before  parliament  shortly  after 
it  has  been  re-assembled,  it  would  be  idle  to 
anticipate  the  discussion  which  the  subject 
must  then  undergo.  V/e  need  scarcely  re- 
peat our  cordial  concurrence  with  the  ex- 
pression of  opinion  contained  in  the  report 
of  the  Manchester  Law  Association,  (pub- 
lished in  our  last,)  as  to  the  pressing  ne- 
cessity for  a  material  alteration  in  the  law 
of  bankruptcy,  and  of  the  great  importance 
and  public  benefit  that  must  result  from 
the  legal  sodetiea  co-operating  with  the 
eomaiercial  oommuni^,  to  render  its  ad- 
minislration  just,  useful,  and  satisfisctory. 
Jt  la  sufficient  now  to  add,  that  we  alto- 
gether deafMur  of  any  le^lative  amendment 
.WPHthy  of  IJb^  naaie»  which  is  not  hutroduoed 
.upon  th»  nMpoosibUity,  and  earned  through 
faijiiiniei&t  voth  the  undivided  in^uence*  of 
govenimeai.  .. 

>«.  -Thm  ^hi^.iii  too  .^^trioufl^  the  evil  too 
oll|tfpiaijrf,,,^f ,  ip^fi^ts  4^^         toc^  im- 


portant, to  alltfwof  its  being  again  entrusted 
to  even  the  most  iMrudentand  successful  ex- 
perimentidist.  Toe  merchants  and  traders 
have  plainly  and  decidedly  pointed  out  the 
defective  principles  of  the  existing  law,  and 
the  government  must  rely  on  those  whose 
practical  knowledge  renders  them  competent 
to  suggest  the  manner  in  which  the  required 
improvements  should  be  effeoted.  In  such 
matters,  neither  great  industry  nor  great 
parts  can  supply  the  want  of  practical  ex- 
perience. 


LAW  OF  WILLS. 


I  Viet  c.  se,  s.  9. 

BXECUTION  AND  ATTESTATION. 

We  resume  our  renew  of  the  decisions  on 
the  construction  of  this  act  so  hr  as  regards 
the  due  execution  and  attestation  of  wills. 

IV.  The  signature  must  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two 
witnesses  present  at  the  same  time.  1 .  It  was  at 
first  doubted  whether  the  acknowledgment  peiu 
mitted  by  the  act  was  not  confined  to  those 
cases  only  where  the  signature  was  made  for 
the  testator  by  some  other  person,  and  there- 
fore, that  an  acknowledgment  by  a  testator  of 
a  signature  made  by  himself  would  not  be  suffi- 
cient, but  it  was  decided  in  the  Goods  of  Regan, 
I  Cur.  90S,  that  the  act  extends  to  both  cases. 
The  act  reqoires  the  MgntUure  to  be  acknow- 
ledged, and  where  therefore  a  testatrix  pro- 
duced a  paper  to  the  witnesses,  and  told  them 
it  was  her  will,  and  asked  them  to  sign  it, 
which  they  did,  but  she  did  not  sign  it  in  their 
presence,  nor  did  they  see  any  other  part  of  the 
will  than  that  on  idiich  they  wrote  their  naases, 
and  there  was  no  evidence  tiiat  it  was  really 
signed  at  that  tine,  the  acknowledgment  wis 
held  insufiicient.  In  Goods  of  Trinder,  3  No.  of 
Cases,  275  ;  Hudson  v.  Parker,  3  No.  Ca.  236, 
where  the  question  was  very  elaborately  con- 
sidered by  the  court.  So,  where  the  deceased 
requested  two  persons  to  sign  a  paper  for  him, 
which  they  did,  but  the  paper  was  so  folded 
that  the  witnesses  did  not  see  any  writing  what- 
ever on  it,  it  was  held  not  an  acknowleagmaat 
within  the  statute.  Uoti  v.  Gfes^t,  3  Cur.  IfO. 
The  deceased  baring  signed  her  will,  produced 
it  before  two  witnesses,  saying,  *'  Sign  your 
names  to  this  paper,"  which  they  did.  There 
appears  to  have  been  no  attempt  by  the  testatr^sc 
to  conceal  her  signature,  or  any  part  of  her  will 
from  the  witnesses,  but  it  is  not  stated  Uiat 
they  saw  the  signature,  or  that  the  will  was 
entwdy  written  mr  the  (kseeaaed.  Probalb  «is 
refused.  In  theUpodsof  AoiiAa]viitts,iaiGtw. 
326. 

But  it  is  not  neoessery  that  •  teSlaator  shpujti 
say,    "This  is  m  signature;*'  a  virtual  aij- 

Iknowledgment  wiU.be  sufficient,  it  was  pb» 
served  in  White  y.  pie  l^ustees  ^  fA^|HM(4 
Mmsstm,  «^  Bfaig.  tm,  f^iH  A^^^j^fefttid&l  \if 
'  o2 
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wills,  as  well  at  tliat  of  daadi,  die  maxim  will 
hdd  good,  *  ntm  quod  dictum,  ted  quod  factum 
ttt,  tiurpict/tff /'  A  testatrix,  hMfi  in  a  declin- 
ii^  stale  of  health,  reaoesied  D.  P.  Okdwin  to 
make  her  wffi,  which  he  did,  shkI  i^ler  he  had 
read  it  over  to  fatr,  aha  aippaad  it  in  has  ore- 
sance  and  in  the  presence  of  Elizaheth  Tuck 
and  Elizabeth  Maitin,  bnt  Elisabeth  Tuck 
alone  subscribed  her  name  as  a  witness.  A  day 
or  two  afterwards,  Gladwin  and  Tuck  being 
with  the  deceased,  Gladwin  suggested  to  her 
that  he  thought  there  should  be  two  witnesses, 
upon  which  the  deceased  immediately  sent  for 
William  Habgood  and  James  Carter,  for  die 
purpose  of  their  witnessing  her  will.  On  their 
arrival  they  went  into  deceased's  bedroom, 
when  Gladwin  produced  the  will,  and  told  the 
deceased  that  they  had  come  as  she  requested 
for  the  purpose  oi  signing  their  names  as  wit- 
nesses to  i^  to  which  she  repUed,  **  I  am  very 
glad  of  it,  thank  God !"  whereupon  Habgood 
and  Carter  signed  their  names  to  the  will 
in  the  presence  of  the  deceased,  both  being 
present  at  the  same  time.  The  court  held  this 
a  sufficient  acknowledgment.  In  Goods  of 
Warden,  2  Cur,  334.  The  nile  as  to  viitual 
acknowledgments  is,  that  when  a  paper  is 
proved  to  have  been  in  the  hand-writing  of  a 
tes^tor,  and  the  signatore  was  clearly  and 
visibly  apparent  on  the  lace  of  it,  the  produc- 
tion of  that  paper  to  two  witnesses  present  at 
the  same  time,  accompanied  with  a  request  to 
thens  to  subscribe  it^  is  a  suiBcient  acknow- 
ledgment of  an  unqoealioned  sHrnaCm^.  In 
Goods  of  Ashmore,  3  Cor.  753 ;  Hott  v.  Otnpe, 
M  suprk ;  Kergwm  v.  Keiywinj  3  Cur.  607« 
In  Goods  of  Philpot,  3  No.  Ca.  2 ;  In  Goods 
<if  Thomson,  4  No.  C&.  643.  Where  a  testator 
produced  a  will  all  in  his  own  hand-writing  to 
me  witnesses,  and  requested  them  to  put  their 
names  underneath  his,  the  paper  being  so 
folded  that  they  coukl  see  nothing  but  his  sig- 
nature, it  was  held  sufficient.  Gate  v.  Gaze, 
3  Cm-.  451.  A  testator  spread  the  will,  all  in 
his  own  hand-writing,  on  a  table  before  the 
witnesses,  saying  it  was  his  will,  and  requested 
them  to  sign  it,  which  they  did,  and,  although 
the  witnesses  would  not  swear  the  deceased's 
signature  was  made  previously  to  their  sub- 
scribing, their  impression  being  rather  that  it 
was  not,  the  court  held  the  acknowledgment 
sufficient,  presunung,  from  all  the  circum- 
stances, that  the  will  was  signed  before  it  was 
produced  to  the  witnesses.  Bhke  v.  Kniykt,  3 
Cnr.  547. 

2.  The  attestation  and  subscription  by  the 
witnesses  must  be  in  the  presence  of  the 
testator;  and  as  the  signature  of  the  testator 
auiet  also  be  made  or  acknowledged  in  the 
presence  of  the  witnesses,  it  will  be  convenient 
to  consider  both  together. 

As  to  what  conatitales  "presence"  within 
the  meaning  of  the  act  the  decisions  are  con- 
tradictory. In  one  case  where  the  witnesses 
went  into  anottaet-  roOm  and  subscribed  the 
wilL  it  was  held  not  suffieieot.  In  Goods  of 
Newnssm  1  Cun  914.  In  another  case,  under 
similar  cireumstaaeas,  the  name  decision  was 


come  to,  on  the  gtnuiid  **iiM'dwm'mpiH' 
sible  for  the  deceased  to  see  the  witBesMB.**  la 
Goods  of  Coleman,  3  Cnr.  118 ;  and  in  Goodi 
of  EUis,  2  Cur.  395,  probate  was  refuted  for 
the  same  reason,  although  it  was  proved  that 
when  the  witnesses  stmscribed  they  were  to 
near  to  the  testator  that  they  could  hear  hitti 
breathe.  In  these  cases  the  question  wss  oily 
as  to  whether  the  subscription  by  thewitneBses 
was  made  in  the  presence  of  the  testator,  hit 
signature  having  been  clearly  made  in  the 
presence  of  the  witnesses.  But  in  Newim  mi 
another  v.  Ciarke,  2  Cnr.  320,  the  questieB 
arose  upon  both  points,  and  there  Sir  H. 
Jennerheld  that  where  the  testator  executes 
his  will  in  the  same  room  where  the  witnesses 
are,  and  they  attest  it  in  that  room,  it  is  n 
attestation  in  the  presence  of  the  teentor, 
altfaough  they  could  not  actually  see  him  ngo, 
nor  the  testator  netally  see  the  wioiesMi 
siffn. 

In  Newton  v.  Clarke,  the  word  'preienci' 
was  held  to  have  a  more  extensive  meanic; 
than  was  given  to  it  in  the  cases  which  arose 
upon  the  corresponding  section  in  the  Statute 
of  Frauds ;  bnt  as  the  present  enactment  it 
based  upon  that ;  the  same  words  being  used 
in  both,  these  cases  will,  no  doubt,  govern  the 
construction  of  the  present  act,  and  it  ton 
therefore  be  doubted  wheUier  that  decisioo^ 
be  followed. 

The  5th  sec.  of  the  Statute  of  Frauds,  after 
enacting  that  all  devises  of  lands  shall  be  in 
writing,  and  signed  by  the  devisor  or  by  some 
other  person  in  his  presence  and  by  his  express 
direction,  goes  on-^"  and  shall  be  attested  and 
subscribed  an  the  pruenee  of  the  deriaor," 
being  the  same  expression  as  in  the  9th  sec  of 
1  Vict.  c.  26,  "and  shall  attest  and  shall  salh 
scribe  the  will  in  the  presence  of  the  testator." 
In  treating  of  this  part  of  the  Statute  of  Frauds, 
Mr.  Jarman  says,  '*The  design  of  the  legisla- 
ture in  making  this  requisition  evidently  was, 
that  the  testator  might  have  ocular  evidence  of 
the  identity  of  the  instrument  subscribed  bf 
the  witnesses ;  and  this  design  has  been  ke]^ 
in  view  by  the  oouits  in  fixing  the  signifiestioB 
of  the  word  *  presence,* "  and  he  states  the  tett 
to  be,  not  whether  the  testator  was  or  was  not 
in  the  same  room  with  the  witnesses;  but 
whether  they  were  withiH  his  view  :  and  that  it 
was  not  indispensable  that  he  shoM  see  the 
witnesses  subscribe,  but  it  was  enough  if  be 
mi^ht  see.  Jarman  on  WiRs,  vol.  1,  p.  74,  ef 
seo. 

r^ow,  if  the  legislature,  in  ^recent  act,  bad 
the  same  design  as  in  the  foroMr  one,  vis.  tbat 
the  testator  might  have  ocular  evidence  of  tbe 
identity  of  the  instrument  subscribed  by  tbe 
witnesses,  it  is  evident  that  although  the  testa- 
tor and  the  witnesses  were  in  one  room,  this 
design  wocdd  be  defeated  if  they  could  not  sfo 
each  other.  Mere  contiguity 'is  nothing.  With 
refeaenoe  to  signing  a  paper,  if  the  parties  caa* 
not  see  each  other,  whether  the  diitaacs  bf 
which  they  are  separated  be  greslt  or  smsIL 
makea  no  difference:  a  witness  can  have  no 
more  knowledge  of  whether  the  testator  aigni 
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or.  now  ukA  tli9  testator  .omi  Imkvs  i^o 
VgKmUdgtoC  wlulher  tho  witnen  mabtenbm 
or  new  in  the  one  cMe  than  the  other.  In 
JDet  and  fVrigkt  y.Mmtfoid,  1  Mauk  &  Sel. 
2H  it  was  eipresely  decided  that  ii  ««t  iiel 
enoqgh  that  in  mmihir  part  of  the  aan 
the  teeUtor  migfat  have  perceived  the  witneaaee, 
if  in  hie  actual  poeition  he  could  not. 

Lord  EUenboroogh  ntd :  "  In  favour  of  at> 
tMtation,  it  it  preeumed  that  if  the  teatator 
might  see,  he  did  eee;  hut  I  am  afraid  that^  if 
we  get  beyond  the  rule  wliich  requiree  that  the 
witneieee  should  be  actnallv'  within  reach  of 
the  organs  of  sight*  we  lAiall  be  giving  effect 
to  an  atteetalbn  out  of  the  devisor's  preeence, 
as  to  which  the  rule  is,  that  where  the  devisor 
caonot  by  possibility  see  the  act  doing,  that 
is  out  of  his  presence."    (Jarman  on  Wills,  1 

v.;7.) 

Tbeo,  with  respect  to  the  signing  by  the 
testator,  the  preeent  act  enacts,  in  emphatic 
terms,  not  only  that  it  shall  be  done  in  the 
presence  of  the  witnesses,  but  that  they  "ehsU 
tUUit  and  shall  aubscribe  the  anil,"  in  his  pre- 
MQce.  fiut  if  they  cannot  see  him  how  can 
they  attest,  or,  in  other  words,  bear  wiinets  ? 
The  words,  "  in  the  presence  of  the  testator," 
ieem  intended  to  refer  to  the  subscriptbn  only, 
in  order  to  prevent  that  being  made  anywhere 
else,  but  they  are  superfluous  in  relation  to  the 
atte8tation,  which  must  necessarily  take  place 
in  his  presence.  If  the  construction  put  upon 
the  Statute  of  Frauds  be  departed  from,  groat 
micertainty  and  inconvenience  will  arise,  since 
the  moment  it  is  admitted  that  it  is  not  essen- 
tial the  testator  should  be  able  to  see  the  wit- 
nesses, and  they  him,  the  question  arises  as 
to  which  is  the  precise  distance  from  each 
other  within  which  the  attestation  will  be  suffi- 
cient, a  question  to  which  it  is  difficult  to  see 
how  a  satis&ctory  answer  can  be  given. 

Id  the  case  of  a  blind  testator,  if  the  circnm- 
ttances  are  such  as  would  satisfy  the  statute  if 
he  could  see  it  will  be  sufficient.  Thus,  the 
testatrix  being  blind,  the  witnesses  subscribed 
in  another  room ;  but  it  being  proved  that,  if 
she  had  had  her  evesight,  she  could  have  seen 
the  witnesses,  probate  was  granted.  In  Goods 
of  Ptfrcy,  1  Robinson,  278. 

V.  The  witnesses  must  attest  and  subscribe 
the  will  in  the  presence  of  the  testator. 

1.  The  words  of  the  statute  are  emphatic : 
"  shall  attest  and  shall  subscribe,"  clearly  re- 
quiring  two  distinct  acts  to  be  performed. 
Subscription  alone  is  not  sufficient.  The 
meaning  of  '*  attest"  was  thus  given  by  Dr. 
Lnshington  in  his  daborate  judgment  in  Hud- 
wa  V.  Parker^  3  No.  Ca.  236 :— "  To  '  attest ' 
is  to  bear  witness  to  a  fact ;  a  notary  public 
attests  a  protest— he  bears  witness,  not  to  the 
statements  therein  contained,  but  to  the  mak- 
ing such  statements— to  the  making  and  sign- 
ing the  instrament.  So  I  conceive  that  the 
witaees,  in  the  case  of  a  will,  attests  or  bsars 
witness  to  all  that  the  statute  requires  the  at- 
testing witDeas  to  know:  and  what  is  that? 
IW  the  signature  was  made  or  acknowledged 
in  his  presence.  The  statute  says, '  no  form  of 


%'  bat^tyihamastat- 
tsst»  thoogh  the  oulward  mark  of  such  allest»» 
tion  may  be  his  sahseriptMMi  only." 

If  the  witness  subseribe  hy  viark,  it  will  bs^ 
anffident.    In  Qeods  of  Ashaone,  3  Cor.  756. 

The  subscription  n«8t  be  made  by  eaeh  wit- 
ness personally,  the  statute  rsqniring  that  the 
lotlncsies  (in  the  ploral)  shall  sabeeribe.  Ther&* 
foro  where  a  witnoaa  anbscribsd  Us  own  nans 
and  wrote  that  of  the  other  witness  also^  it  was 
held  not  a  compliance  with  the  act  In  Goods 
of  Mead,  1  No.  Oa.  456.  In  Goods  of  Whits, 
2  No.  Ga.  461. 

But  if  the  subscription  be  made  by  the  wit** 
ness  himself  it  will  be  sufficient,  through  his 
name  be  written  by  means  of  the  other  witness 
gniding  his  hand,  he  himself  being  unable 
either  to  read  or  write.  HisrrMOit  v.  JS/ota,  3 
Q.  B.  Reports,  117,  S.  G.,  27  L.  O.  290.  The 
witnesses  must  subscribe  after  Uie  testator  has 
executed;  if  they  subscribe  beforp.  it  wWi  be 
bad.    Hw>ky  v.  Jmes,  t  No.  Ga.  59. 

2.  Although  not  expressly  required  by  the 
statute,  the  witoeases  must  subscribe  not  only 
in  the  presence  of  the  testator,  but  also  in  the 
preeence  of  each  other.  Where,  therefore,  a 
testatrix  executed  her  wiU  in  the  pressnce  of - 
William  Tuck,  who  then  in  her  presence  sub- 
scribed his  name  as  a  witness,  and  on  a  sub*' 
sequent  day  acknowledged  her  signature  in 
the  presence  of  William  Tndc  and  of  A.  L. 
Overton,  both  being  preeent  at  the  same  time, 
and  Overton  subscribed  in  the  presence  of  the 
testatrix  and  of  William  Tuck,  hot  the  -httter 
did  not  subscribe  again }  it  was  held  not  to  be 
a  compliance  with  the  act.  Sir  H.  Jeoner  re« 
marked:  **The  natural  conatruction  of  the 
words  of  the  act,  which  are  in  the  future  tense, 
seems  to  be,  that  when  the  aignature  is  made 
or  acknowledged,  the  witnesses  shall  thm  at- 
test  it,  not  one  ift  one  time  and  one  at  another." 
In  Goods  of  Allen,  2  Gur.  331.  A  simiUir  de« 
cision  was  given  under  the  same  cireumstanoss. 
In  Goods  of  Simmonds,  3  Gur.  79*  And  ths 
witnesses  must  actually  subscribe  in  the  pre« 
senco  of  each  other,  an  acknowledgment  of  a 
subscription  previously  made  not  being  within 
the  act.  Moore  v.  Kingy  3  Gur.  243,  S«  G.,  81 
L.  O.  476.  On  the  8th  August,  1842,  the  de. 
ceased  made  a  codicil  in  the  presence  of  his 
sister,  Mrs.  Goape,  who  subscribed  her  name  as 
a  witness  in  his  presence,  no  other  person 
being  present.  In  a  subsequent  part  of  the 
day  the  deceased's  medkal  attendant.  Sir  D. 
Davies,  paid  him  a  visit,  on  which  occasion  the 
deceased  requested  Mrs,  Goape  to  give  him 
the  codicil,  and,  shewing  it  to  Sir  D.  Davies, 
said,  "This  is  a  codicil  to  my  will,  signed  by 
myself  and  by  my  sister,  as  yon  will  see  at  the 
bottom  of  the  paper;  you  will  oblige  me  if 
you  will  also  add  your  signature,  two  witnesses 
being  necessary .''  Sir  D.  Davies  thereupon 
phK^d  the  paper  upon  a  chest  of  drawers  by 
the  becbide  of  the  deceased  and  subscribed  his 
name,  Mrs.  Goape,  who  stood  beside  him,  say*^ 
ing,  pointing  to  her  name,  "  There  is  my  sig- 
nature, you  see ;  you  had  better  vAaft^  yours 
underneath.*'    Probate  was  lefosedu 
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The  statute  declares  ihat  no  form  of  attesta- 
tion shall  be  necems;r7,  ^e  ol>jact  evideptly 
being  to  avoid  creating  tlie  additional  difficulty 
and  source  of  miatake  which  the  requisition  of 
one  particular  form  would  have  given  rise  to. 
It  is  hardly  necessary  to  say,  that  notwith- 
standing an  attestation  clause  is  not  easential, 
it  ought  >  never  to  be  omitted.  If  there  be 
none,  or  being  one,  it  be  imperfect,  the  will 
•annot  be  proved,  at  least  in  the  Prerogative 
Court,  unless  the  witnesses  make  affidavit  of 
its  due  execution ;  and  if  any  length  of  time 
have  elapsed  between  the  execution  and  the 
poof,  they  may  not  be  easily  found,  or  may 
have  forgotten  the  circumstances.  And  al- 
though where  the  witnesses  cannot  be  found, 
and  there  is  no  opposition,  the  court  will  dis- 
pense with  &e  affidavit,  (in  Goods  of  Luffman, 
5  No.  Ca.  183,)  yet  if  the^  be  forthcoming  the 
will  must  stand  or  fall  chiefly  upon  their  testi- 
mony. On  the  other  hand,  where  the  attesta- 
tion clause  is  perfect,  the  will  is  admitted  to 
proof,  as  a  matter  of  course,  unless  it  be  op- 
posed; and  even  then  very  strong  testimony 
will  be  required  to  invalidate  it.  Thus,  where 
one  witness  swore  that  the  will  was  dulv  exe- 
cuted, and  the  other  (Stanley)  swore  positively 
the  signature  of  the  testator  was  neither  made 
nor  acknowledged  in  his  presence,  the  oourt 
upheld  the  will,  remarking  that  the  witness 
^H^iose  evidence  went  to  invalidate  it  spoke 
from  recollection  two  years  and  a  half  after  the 
transaction ;  "  moreover,  there  is  the  evidence 
of  the  attestation  clause,  signed  by  Stanley, 
vouching  diat  he  had  witnessed  the  signing  of 
the  will  by  the  testator,  by  the  fact  of  sub- 
scribing his  name  to  the  dause,  and  to  the 
three  sheets  of  the  will :  I  have  his  act  against 
his  deed.  It  must  be*  evident  that  it  is  a 
matter  of  most  serious  consideration,  if  the 
rights  of  parties  are  to  depend  on  the  recollec- 
tion of  witnesses  at  any  distant  period  of  time." 
Chve  v.  Gawer,  3  Cur.  151.  See  also  Blake  v. 
Kmightf  3  Cur.  547.  And  where  one  of  the 
witnesses  negatived  its  due  execution,  and  the 
other. could  remember  nothing  about  it,  there 
being  a  formal,  though  not  a  perfect  attesta- 
tion clause,  the  court,  although  with  some 
'  hesitation,  decreed  for  the  validity  of  the  will, 
considering  the  circumstances  sufficient  to  raise 
the  presumption  that  all  was  rightly  done. 
Shield  V.  Shield,  4  No.  Ca.  647. 

.  The  attestation  clause  although  perfect,  will 
not  however  prevent  the  necessity  of  proving 
the  due  execution  of  the  will,  if  probate  be  op- 
posed, and  it  is  therefore  prudent  to  call  the 
witnesses'  attention  at  the  time  they  sub- 
scribe the  will  to  the  fact,  that  all  the  requisites 
stated  in  the  attestation  clause  have  been 
observed.  This  is  not  always  attended  to  in 
practice.  The  witnesses  are  frequently  informed 
merely  where  they  are  to  subscribe,  and  when 
they  are  unprofessional,  are  often  not  aware 
they  are  signing  their  names  to  any  statement 
of  their  own  at  alL  In  such  cases  it  is  not 
Mvprising  that  when  called  on>  perhaps  years 
*sikerwar^  to  depose  as  to  what  took  place, 
..they  vhould  leoollect  nothing  but  that  they 


subscribed  the  will.  But  if  the  attestation 
were  rsad  over  to  them,  aa4  h^  weee  pointfld 
out  to  them  dmt  all  the  ciicBuiUMteg 
stated  in  it  had  taken  place;  that 'the  tertsmr 
had  signed,  in  their  presence ;  that  th^  mm 
both  present  at  the  same  tine;  and  that  ^ 
subacribed  in  the  presence  of  tiie  teitator  snd 
of  each  other ;— their  memdry  wonid  pfotwibhp 
retain  these  facte,  or  at  least  they  wonld  ttuL 
lect  that  the  danse-  was  read  to  them  beftss 
they  subscribed,  and  this  alone  would,  when 
the  witnesses  were  free  from  suspicion,  givethe 
greatest  possible  support  to  their  signstorei. 
It  would  also  be  a  useful  precaution  jfaoole 
were  made  by  the  solicitor  of  the  clause  haviofr 
been  so  explained. 

The  form  of  attestation  is  so  well  kaovSr 
that  it  is  not  necessary  to  give  xine  here,  it 
should  contain  a  statement  that  all  the  I^ 
quisites  of  the  act  had  been  complied  wi^  is- 
duding  the  subscription  by  the  witnesses  in  (be 
presence  of  each  other.  It  is  advisable  aho  to 
stete,  that  the  witnesses  subscribe  aswitneRei 
at  the  request  of  the  testator,  since  it  has  been 
hdd  with  respect  to  a  promissory  note,  itax 
where  a  person  who  saw  the  note  signed  ssb- 
scribed  his  name  as  a  witness,  without  tk 
knowledge  of  the  maker  of  the  note,  tbat  ke 
was  not  an  an  attesting  witness  hut  a  mere  vo- 
lunteer. M*CraM  V.  Getdty,  3  Camp.  238.  If 
there  be  anything  special  in  the  case,  as  if  tbe 
testator  be  blind  or  unable  to.  read,  the  atteau* 
tion  should  include  a  statement  thi^  he  ksfltf 
the  contente  of  the  will,  or  that  it  w«8  resdew 
to  him  previous  to  ite  exeeution.  In  ifaort, 
every  circumstance  necessary  to  support  Ibe 
will  should  be  stated  in  the  attesting  daoae. 


LAW  OF  LANDLORD  AXD  TENANT. 


RBNT  NOT  RBCOVBRABLB  WHKRB  NUISANCl 
ALLOWED  TO   EXIST. 

To  the  Editor  of  the  Legal  Observer, 

Sir, — ^The  profession  is  indebted  to  fonr 
correspondent,  J.  C.  W.,  for  the  report  whid 
appeared  in  your  number  of  the  8th  instant,  </ 
the  case  of  Reynolds  v.  Luckimg,  (p.  234,  laict 
and  the  accompanying  remarks ;  but  it  append 
to  me  that  he  has  not  put  the  dedsbn  in  Htri 
V.  fVindsor  (i2  M.  &  W.  68)  upon  the  rigi* 
ground^  and  as  the  point  is  one  of  great  pra^ 
tical  importance,  perhaps  you  will  aUovfle 
room  for  a  few  remarks  upon  the  subject. 

Your  correspondent  states  the  case  of  £f9- 
nobis  V,  Lucking  to  be  important  "  as  diatip- 
guishing  the  wide  difference  betwjsen  the  law  in 
cases  where  the  tenant  holds  by  writlm  «■•- 
tract  or  by  parol ;"  and  Mr.  Cooper  »  rqioiwJ 
to  have  argued  ?that  Hart  v.  Windsor  w 
distinguished  from  the .  present  case  ( Ae|M^ 
Y.  Lucking)  inasmuch  as  there  the  delea^ 
held  under  a  tmtten  contract,  and  mast  ^ 
presumed,  at  the  time  of  eotenng  iota  sodi 
contract,  to  have  had  f«dl  koowltdge  of  er«T 
dromnstanoe^  and  iiiight«by  ttipulatiaDintiie 
contract,  or  at  least  he  had  it  in  his  powsr  to 
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do  80^  prnvide  ^|pnsl  htaskg  oompetted  to 
eootiniie  ia  posMMton^  or  femaio  liable  for  the 
imi  of  a  houninfeBttd  like  the  present;  whikt 
theprsMat  defendant  had  no  each  advantage, 
ths  eootnct,  or  rather  kUmg^  bemg  eimplr  by 
^«v«^,  and  he  was,  therefore,  remitted  back 
and  protected  by  the  general  principle  of  law, 
fkf  that  he  so  became  the  tenant  of  this  pro- 
pel^, nnder  an  implied  warranty  that  the 
Aoose  was  habitable,  free  from  the  nuisance 
complained  of;  and  he  was  therefore  entitled  to 
hare  abeneiiaBl  occupation/'  The  inference 
niaed  is,  therefore,  that  where  the  contract  is 
b  writing  the  case  foils  within  Hart  y.  IVuuh 
sor,  and  the  tenant  must  pay  rent  notwithstand^ 
lag  the  nuisance ;  bnt  if  the  contract  is  parol 
only,  the  tenant  ia  liable  for  the  rent  tor  so 
long  only  as  he  has  a  beneficial  occupation  of 
the  premises. 

Now  I  conceive  that  the  decision  in  Hari  v. 
^Findfor  was  not  fonnded  on  the  circumstance 
of  the  contract  being  in  writmg,  but  on  the 
contract  constitating  an  aetaal  demm  of  the 
ptonisM.  In  deeming  the  judgment  of  the 
coBit,  Parke,  B.,  states,  at  the  very  commence- 
Bttnt,*  "  The  dedaration  is  not  for  iias  or  oce»- 
jMtftoa,  bnt  on  an  agreement  m  the  naturt  of  a 
iMte,"  and.that  theprincipal  argument  for  the 
plamtiiF  was,  "  that  where  there  is  an  atiual 
beetle  of  the  vnfurniriied  fabric  of  a  specific 
BiBssoage  for  a  term»  there  is  no  contract  implied 
hy  knr  on  the  port  of  the  lessor,  that  the  mes- 
mage  was  at  the  time  of  the  demise,  or  should 
be  at  the  oonnnencement  of  the  term,  in  a 
nasooablyfit  and  proper  state  and  condition 
for  habitation,  (that  is,  so  for  as  concerned  the 
&bric,]  though  it  was  demised  and  let  for  the 
impose  of  immediate  habitation,"  and  in  this 
argument  the  court  concurred.  He  afterwards 
nyt,  "The  point  to  be  considered,  then,  is, 
vhsther  the  law  implies  any  contract  as  to  the 
condition  of  the  property  demised,  where  there 
i>  a  lease  of  a  cerUin  ascertained  subiect." 
"  The  question  relates  to  a  case  of  actual  demise 
of  a  specific  tenement."  "The  simple  ques- 
tion is,  w^t  is  the  implied  obligation  on  the 
put  of  the  Imidlord  to  his  tenant,  under  a 
lesse  of  a  house  for  yeare."  "It  appears, 
therefore,  to  us,  to  be  clear  upon  the  old  autho- 
naes,  tbat  there  is  no  imphed  warranty  on  a 
^tase  of  a  house,  or  of  lana,  that  it  is  or  shall 
be  leaaonably  fit  for  habitation  or  cultivation. 
The  imolied  contract  rdates  only  to  the  estate, 
not  to  the  condition  of  the  property.'* 

It  appean  to  me,  therefore,  that  the  true  dis- 
tuction  between  Hart  v.  fl^ad^  and  Reynolds 
y*  Lacking  ia,  that  the  former  was  an  action  for 
f«tf  reserved  on  a  lease,  while  the  latter  was 
for  aie  asi{  oeeapa/fofi  on  an  agreement  only ; 
sad  that  the  former  case  derides,  that  where 
there  is  an  actmal  demise  the  tenant  is  liable  to 
the  rent,  notwithstanding  he  has  no  beneficial 
oceopation  of  the  premises,  and  the  latter  that, 
hi  an  actbn  for  me  and  oecapation,  where 

tee  is  no  actual  dendse^  he  remains  liable  so 

Ifltta  only  aa  the  beneficiid  occupation  can  be 

'  12Mee.&W.  83. 


The  distinction  is  rendered  the  more  Im- 
portant in  consequence  of  the  recent  act  enact* 
mg,  that  every  lease  shall  be  hy  deed ;  the  con- 
sequence being,  that  if  the  doctrine  in  Reynolds 
V.  iMckiny  be  established,  it  wt0  apply  to  every 
tenancy  by  parol  or  agreement  omy. 


PROVINCIAL  LAW  SOCIETIES, 

In  our  last  number  we  devoted  a  consider* 
able  space  to  the  reports  made  by  the  several 
committees  of  the  Manchester  Law  Associa- 
tion, and  the  Provincial  Law  ^cieties'  Asso- 
ciation, and  we  extracted  the  statements  in  one 
of  the  speeches  relating  to  the  progress  and 
present  state  of  the  Metropolitan  and  Pro- 
vincial Law  Societies'  Association. 

These  Associations  are  of  so  much  importance, 
and  have  excited  so  much  interest  in  the  pro- 
fession, that  we  shall  make  some  further  ex- 
tracts from  the  principal  speeches  at  the  lato 
anniversary  meeting  of  the«Manfihestar  Lmt 
Aaaociatipn,  held  on  the  13th  inst 

Mr.  Joseph  Orave,  president  of  the  associa- 
tion, filled  the  chair.  On  his  right  were  Wil- 
liam Jenkinson,  Esq.,  Mayor  of  Salfofd ;  Mr. 
Falcon,  of  Liverpool ;  Mr.  Norris,  of  liver- 
pool;  Mr.  James  Crosslev,  of  Manchester; 
Mr.  Snowball,  of  Liverpool ;  Mr.  John  Hope 
Shaw,  of  Leeds ;  Mr.  S.  Heelis,  Mr.  H.  H. 
Statham,  of  Liverpool,  &c.  On  the  chairman*s 
left  were  John  Lord,  Esq.,  Mayor  of  Wigan ; 
—  Bridson,  Esq.,  Mayor  of  flolton ;  Edw. 
Marsland,  Esq.,  Mayor  of  Stockport;  —  Bca- 
mont,  Esq.,  Mayor  of  Warrington  ||  Mr. 
Thomas  Taylor,  honorary  secretary  of  the 
association ;  Mr.  Morse,  of  Jamaica ;  Mt. 
Vaughan,  &c.  The  vice-presidents  were  MJ-. 
Charles  Gibson,  Town-Clerk  of  Salford,  and 
Mr.  J.  F.  Bcever,  of  Salford.  Amongjst  other 
gentlemen  present  were  Messrs  .C.  Lewis,  Rich- 
ard M.  Whitlow,  Jas.  Street,  J.  H.  Hulme, 
E.  Herford,  N.  Earle,  William  Heron,  F.  Ro- 
binson, W.  S.  Rutter,  T.  P.  Bunting,  James 
Gill,  R.  B.  B.  Cobbett,  Frederick  Broadbcnt, 
T.  T.  Bellhouse,  &c. 

The  Chairman,  in  propostng  "The  Man- 
Chester  Law  Association,''  said,  that  though 
the  primary  object  of  their  association  waS  to 
maintain  and  advance  their  own  rights,  privi- 
leges, and  interests,  he  was  persuaded  that  the 
pnndpal  benefits  of  the  association  accrued  to 
the  public  at  large.  If  any  one  asked  Idm 
what  were  the  advanta^s  ansing  from  the  as- 
sociation, he  would  invite  him  into  that  room, 
and,  placing  him  in  an  elevated  pdsition,  s«^, 
"  Circumspice^  "  See  how  a  httge  number  of 
lawyere,  though  placed  in  constant  antagonism 
with  each  other,  can  meet  and  sit  at  the  saide 
table  with  the  greatest  good  humour,  maifiWrt- 
ing  to  each  other  the  most  sincere  fKendshi|i^* 
The  pleasure  was  theb  own,  but  die  adtahdu^ 
resulted  to  thrir  clients  and  the  public.    Sf 
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aModatbg  with  caeh  oditf,  legal  f^eatltaien 
became  acquainted  with  their  sewal  and  many 
rirtiiee,  ami  learned  to  repose  mutual  coni- 
dence ;  and  now,  wlien  anr  dissenskm  aroee, 
the  practice  was,  by  frieiuuy  conference  and 
the  tallest  and  most  confidential  disdosaree, 
to  endeavour  to  stop  that  bad  blood  and  ex- 
pense which  were  the  natural  fruits  of  litiga- 
tion.   And  for  this,  attorneys  did  not  get  paid. 
They  were  only  paid  for  getting  people  into 
law,  but  received  nothing  for  the  greater  virtue 
of  getting  them  out  of  it  again.    Indeed,  he 
might  say  of  the  profBseion,  that  '*  suffering  is 
the  badge  of  all  our  tribe.*'    Look  at  the  con- 
duct of  the  legislature  affecting  the  adminis- 
tration of  the  kw;  and  he  would  defy  any  man 
to  say  that  the  association  had  ever  obstructed 
any  measure  practically  beneficial  to  the  pub- 
lic;   but  on  the  contrarv,  had  rendered  to 
every  such  measure  their  oest  assistance,  and 
many  such  measures  had,  indeed,  been  sug- 
gested by  themselves.    They  did  from  their 
hearts    detest,   abominate,    and   abjure   that 
quackery  in  the  name  of  "law  reform,"  which 
consisted  in  the  exercise  of  his  powers  by 
every  empiric  in  parliament,  towards  a  sort  of 
cttholicon,  or  "Everyman  his  own  lawyer." 
This  sort  of  treatment  the  association  resisted, 
because  persuaded   that   the  doclora  would 
poison  their  patients :  but  when  any  measure 
was  introduced  in  either  house  of  parliament, 
likely  to  be  beneficial  to  the  public,  they  had 
given  to  it  their  hearty  support.    Witness  their 
conduct  with  respect  to  the  County  Courts 
Act,    They  got  nothing  out  of  that;  on  the 
contrary,  a  large  amount  of  "fees  due  and  ac- 
customed "  were  taken  out  of  their  pockets  by 
it ;  but  they  believed  it  would  be  better  for 
the  public  to  have  a  large  amount  of  law,  even 
roughly  administered  as  it  was  in  those  courts, 
and  therefore  ihey  had  given  the  measure  their 
support,  as  they  should  every  other  which  they 
deemed  to  be  really  for  the  benefit  of  the  pub- 
lic. 

Mr.  BeamotU,  Mayor  of  Warrington,  was 
proud  to  belong  to  the  profession,  to  the  ad- 
vancement of  which  this  association  devoted 
its  energies.  Lord  Bacon  had  said  that  every 
man  owes  something  to  his  profession,  and 
some  lawyers  owed  to  their  profession  a  great 
deal  ,•  they  owed  to  it  independence  and  sta* 
don,  and  they  would  best  repay  that  obligation 
by  endeavouring   to  raise  a  profession    not 


hmtly  watdnng  all  tfaa  meatuses  of  tbe  legs- 
latnn,  which,  oftsn  emanating  from  pcnooi 
who  know  nothiiig  of  their  practictl  vorki&gi, 
though  very  fine  in  theory,  often  proved  attaer 
very  dangerous  or  utterly  useless  in  pnctice. 

Mr.  n.  H*  StathoMt  <«  Liverpool,  propoied 
"  The  Metropolitan  and  Provincial  Lsw  Am. 
elation,"  which  was  responded  to  by  lifr.Sks, 
of  Leeds,  whose  speech  we  quot^  fuUy  tai 
week. 

Mr.  James  SirHt,  proposed  "The  Provindil 
Law  Societies'  Asaocution,"  which  he  add  vn 
composed  of  various  local  sociedes  throughout 
the  country,  having  one  common  place  of  iBert* 
ing,  and  where  the  interests  of  the  profesooD  k 
conunon  were  discussed  and  consideraL 
Through  the  medium  of  this  associatioo,  niice 
they  met  in  that  room  last  year,  an  object  of 
considerable  importance  to  the  profmona 
large  had  been  obtained, — the  frNrmation  of  the 
metropolitan  and  provincial  associatioB.  Ii 
was  not  the  character  of  professional  men  to 
fiail  in  gratitude,  and  he  trusted,  therefore,  tint 
they  would  continue  to  support  thatassociatios 
which  had  given  birth  to  so  fine  and  vigoroBB 
an  offspring  as  the  larger  association. 

Mr.  Faleom,  president  of  the  Liverpool  Liw 
Associatbn,  in  acknowledging  the  toast  as  t& 
eor^i^cio  member  of  the  provincial  assodatxn, 
described  the  earher  efforts  and  operatioM  flf 
the  Liverpool  Society  as  entirely  confined  to  the 
collection  of  a  law  library ;  but,  stimulated  by 
the  larger  sphere  of  operations  of  the  Mo- 
Chester  association,  they  also  enlarged  their 
aims  and  obfects,  and  this  change  led  to  a  ofr 
nection  between  the  two  associations,  wfaidi  he 
thought  neither  had  any  reason  to  n^ 
From  this  joint  action,  and  similar  circoB* 
stances  of  other  influential  societies  ia  ^ 
north,  particularly  those  of  Leeds  and  lineohi, 
they  were  all  drawn  into  one  focus,  and  that 
fofmed  one  united  assodation.  First,  iiMfrn- 
duals  formed  themselves  into  local  socieoee, 
and  then  these  united  togedier  to  constitute  the 
provincial  association,  from  which  had  sproog 
the  larger  one  representing  the  professkn 
throtighout  the  kingdom. 

After  many  other  speeches  in  honour  of  tbe 
several  principal  guests  who  were  present, 

Mr.  JLoni,  mayor  ofWigan,  responded,  er 
pressing  his  great  regard  for  the  profession  to 
which  for  35  years  he  had  had  toe  honour  to 
belong ;  and  he  believed  that  these  i 


meant  for  the  benefit  of  lawyers  only,  but  for  j  were  of  great  benefit  to  the  public  when  bued 
that  of  the  Dublic ;  for  the  benefit  of  all,  the  on  considerations  such  as  Mr.  Shaw  bad  so 
character  of  the  practitioners  who  were  to  ad-  &hly  set  forth.    No  man  at  all  acquainted  with 


minister  the  law  should  be  raised ;  they  should 
take  their  station  in  the  upper  ranks  of  society, 
and  be  conversant  with  the  most  influential 
classes,  because,  by  that  means,  they  would  be 
most  likely  to  place  tbe  law  in  its  proper  posi- 
tion, and  preserve  it  from  its  bane— pettifog- 
ging and  chicanery.  Lawyers  would  best 
consult  the  pubhc  interest  by  Uking,  with 
riHard  to  legislation,  the  course  indicated  by 
the  chairman.  It  was  not  change  that  was 
daafferotts*  but  ill-considered  change.  They 
woMd  best  exercise  their  true  vocadon  by  vigi- 1 


acqua 
the'  law  of  Ea^md,  but  must  feel  diat  the 
legislature,  in  our  recent  legislation,  nvA 
needed  the  aid  and  suggestion  of  those  betlff 
informed  and  with  more  experience  of  the 
working  of  laws  than  themodvea* 

Mr.  F.  AodtMoa,  in  proposing  "  The  Mae- 
cheater  Chamber  of  OmmNrce,  aad  the  Mao- 
cheater  Commeroal  Aasodadon,"  icfrrred  to 
one  aofaiect  of  interast  to  die  whole  connHyt 
and  wHluA  the  province  of  diese  two  oosnM^ 
cial,  no  less  than  of  the  various  law  assoda- 
dons    the  law  of  debtor  and  creditor.    *w 
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flirte  of  tbit  law  muniBeotly  demanded  the 

attention  of  these  bodies  and  of  the  public,  as 
1V18  evinced  hj  the  fact  that  upwards  of  60 
miiliOQs  a-year  were  lost  in  bad  debts  I  The 
Timei  had  emphatically  called  the  law  of  debtor 
and  creditor  "  the  Question  of  the  day;"  and 
be  thought  it  could  not  much  lonf^er  escape 
that  share  of  the  public  attention  i^ich  its  im- 
portance demanded.  Perliaps  lawyers  were  not 
ahrays  the  best  law  reformers ;  at  eJl  erents, 
tfaongh  Btereral  recent  acts  had  passed  to  alter, 
amend,  and  explain  the  law  of  debtor  and 
creditor,  still  no  law  on  the  statute  book  was 
feh  by  commercial  men  to  be  in  a  state  of 
greater  confusion,  or  more  unsatisfactory. 
There  was  a  society  in  London  for  the  reforma- 
tion of  the  law  of  bankrupts  and  insolvents,  and 
it  would  be  desirable  to  form  societies  in  this 
district  to  co-operate  with '  it  The  theory  of 
the  law  of  debtor  and  creditor  he  took  to  be 
veiy  simple.  It  was,  that  where  a  person  was 
imable  to  discharge  his  liabilities  in  full,  the 
most  should  be  made  of  his  estate,  and  the 
proceeds  should  be  equally  divided  amongst 
his  creditors.  If  honest,  he  should  get  a  re- 
lease ;  if  fraudulent,  he  should  be  punished. 
The  diflSculty  nras  in  carrying  out  the  practical 
details  of  this  principle ;  and,  by  the  union  of 
such  associations  as  the  Manchester  Chamber 
of  Commerce,  the  Commercial  Association,  and 
the  Manchester  Law  Association,  much  good 
might  be  effected.  He  thought  it  was  for  the 
commercial  bodies  to  take  the  initiative,  and 
he  was  sure  the  law  associations  would  aid 
them  to  remedy  a  state  of  the  law  which  all 
admitted  to  be  most  disgraceful. 

Mr.  R,  B.  Cobbeti,  in  proposing  "The 
Committee  of  the  Manchester  Law  Assoeia- 
tion/'  said,  if  thev  had  not  done  all  they  might, 
it  wa9,  he  thougnt,  because  they  had  not  re- 


The  Ckidrmtm,  m  giving  ''The  Bar  of  Entg 
land,"  said  the  associalion  had  no  jealousy  oi^ 
or  antagonism  towards,  that  branch  of  the  pro- 
fession ;  however  they  might  disapprove  of  the 
system  of  giving  offices  of  honour  and  emolu- 
ment to  young  men  who  had  scarcely  digested 
their  forensic  mutton.  But  from  the  bar  were 
taken  those  men  of  independence  and  incor* 
ruptibility^  who  were  the  admiration  of  the 
world,— the  judges  of  the  land;  and  it  was 
therefore  their  duty,  on  all  festive  occasions, 
duly  to  honour  "  The  Bar  of  England." 

Mr.  Charles  Gibson,  town^lerk  of  Salford, 
and  a  vice-president,  in  giving  "The  president 
of  the  evening,'*  said  that  Mr.  Grave  had  been 
raised  to  the  high  position  of  president  of  the 
association,  later  tlum  a  man  of  his  talent  had 
a  right  to  expect,  but  still  while  comparativehr 
a  young  man ;  and  that  bv  virtue  of  his  high 
talent,  deep  and  extensive  legal  knowledge,  and 
above  all,  by  his  universally  admitted  integrity. 

The  CAatnaoA,  in  acknowledging  the  com* 
pliment,  eaid  it  was  one  of  the  highest  distinc- 
tions of  his  life  to  be  placed  at  the  head  of  an 
association  which,  with  some  five  or  six  excep- 
tions, (men  of  unblemiahed  honour,  but  of  *' can- 
tankerous" spirit)  numbered  amongst  its  mem- 
bers every  man  of  respectability  in  the  pro- 
fession in  this  and  surrounding  towns.  Smce 
the  more  intimate  connection  which  this  a890-> 
ciation  bad  given  him  with  hie  professional 
brethren,  he  had  conducted  his  business  more 
pleasantly  and  more  advantageously  to  his 
clients;  for  he  could  go  to  a  professioaal 
brother,  and  confidently  disolose  to  him  the 
whole  of  his  case,  and  receive  from  him  an 
equally  confidential  communication,  and  they 
could  thus  settle  differences  which  it  would  be 
utterly  impossible  to  do^  if  members  of  the  pri^- 
fession  dia  not  constantly  meet  in  friendly  in- 


ceived  all  the  support  from  the  members  gene-  j  tercourse  in  the  society's  roooos.  He  did  not 
rally  to  which  they  were  entitled.  There  had  at  all  exalt  the  advantages  of  the  association, 
not  been  the  same  rage  for  what  were  called '  when  he  said  that  the  pleasure  was  for  its  mem* 
"law  reforms"  last  year,  but  the  report  showed  ■  bers,  the  advantage  for  their  clients, 
the  committee's  continued  and  unfailing  atten- 1  Mr.  N,  Earls,  in  proposing  "  The  Vice* 
tion,  from  day  to  day,  to  the  interests  of  the  Presidents,"  adverted  to  a  branch  of  practice 
society  and  tbe  profession ;  which  roust  have  springing  up,  which  was  not  only  remunera- 
entailed  on  them  grater  labour  and  sacrifices  tive,  but  highly  honourable  to  the  profession. 
than  any  efforts,  however  energetic,  in  refer-   He  meant  where  a  client  consulted  his  solicitor* 


cnce  to  particular  acts  of  legislation. 

The  ChairmttH  next  gave  the  health  of  '*The  1 
Honorary  Secretary,"  who  was  emphatically  the 
association, — the  pilot  guiding  them  through 
CTcry  storm,  directing  them  to  every  question 
Te(}ntring  consideration ;  ever  at  his  post,  most 
^^ent  and  assiduous  in  giving  his  best 
services;  and,  by  his  courtesy,  good  feeling, 
vxd  attention  to  the  interests  of  the  association 
^d  of  the  public  at  large,  he  had  enabled  the 
association  to  render  great  service  to  the  com- 
munity. 

Mr.  Thomas  Taylor,  (of  the  firm  of  Rowley 
and  Taylor,)  the  honorary  secretary,  in  acknow- 


in  confidence,  on  matters  of  the  most  delicate 
consideration,  and  of  great  personal  import- 
ance ;  difficulties  which  could  not  be  disclosed 
to  others,  family  differences,  &c. ;  and  he  urged 
the  importance  of  attorneys  encouraging  this 
branch  of  their  practice,  by  being  at  all  times 
ready  to  give  their  best,  most  honest,  and  up- 
right advice  to  the  clients  who  thus  entrusted 
them  confidentially. 

Mr.  J.  F.  Beever^  (of  Beever  and  Darwdl,) 
one  of  the  vice-presidents,  in  acknowledging 
the  toast,  said  it  had  often  been  to  bun  a  matter 
of  surprise  and  regret,  that  while  there  existed 
in  Manchester  a  "  Commercial  Clerks'  Assp* 


^The 


^ging  the  toast,  said  he  had  seen  the  society,  |  ciation,"  ^here^wae  no  "  Lawyers'  Clerks'  As- 

year  after  year,  for  nine  years,  increasing  r^gu-  **      '     '      ^  -««^- 

wy  in  utility  and  importance*  and  if  any 

exertions  of  hts  had  in  any  way  contributed  to 

^,  it  was  to  him  a  aaUa&ctory  and  suffieent 

ntiini. 


sociation.''  In  London^  there  was 
United  Law  Clerks*  Society,"  which,  by  a 
smsjl  monthly  coatribntion,  aided  by  the  donA- 
tiona  of  the  profession,  had  for  many  years 


M« 


Prtmncial  Lam  Sutkfmt,*.  'Qmitfkmi  aiJ^  Examkuttion. 


i&<5ttft9fii}If  carried  om  its  benevolent  objeets- 
The  book-keeping,  accounting,  collecting,  en- 
grossing, and  cooylng  clerks  of  attorneys,  were 
a  nnmerons  and  intelligent  body,  including 
men  of  tried  and  sterling  integrity,  of  un- 
wearied application,  and  of  considerable  attain- 
ments,— men  fully  competent  to  organise  and 
carry  out  such  an  association.  He  was  sure 
the  aid  of  the  profession  here  would  not  be  less 
liberal  than  that  of  their  London  brethren ; 
that  their  committee- room  would  be  open  to 
the  gratuitous  use  of  the  committee  of  such  a 
society ;  that  they  should  be  happy  to  see  its 
principal  officers  on  occasions  like  the  present ; 
and  that  their  own  president  and  secretary 
would  feel  honoured  by  invitations  to  the  an- 
nual dinners  of  the  Clerks'  Society.  He  hoped 
what  he  had  said  migbt  lead  to  the  estabhsh- 
ment  of  such  a  society  in  Manchester,  to  relieve 
the  superannuated  and  sick,  the  fatherless  and 
the  widow. 


aUESTIONS  AT  THE  EXAMINATION. 

Hilary  Term,  1848. 
I.  Preliminary. 

Where,  and  with  whom,  did  you  serre  your 
clerkship  ? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  clerkship. 

'Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied. 

Have  you  attended  any  and  what  law  lec- 
tures? 

II.    Common    and    Statutb    Law,    and 
Practice  of  thb  Courts. 

What  do  you  understand  by  the  words 
**  Common  Law  ? " 

How  long  does  a  writ  of  summons  remain  in 
force,  how  may  it  be  continued,  and  on  what 
days  and  at  what  hours  can  it  be  served  ? 

Where  must  a  writ  of  summons  be  served  on 
a  defendant  ? 

If  it  be  impossible  to  serve  a  defendant  per- 
sonally with  a  \iTit  of  summons,  how  must  you 
proceed  i 

Explain  an  appearance  according  to  the 
statute. 

What  proceedings  are  necessary  to  render  a 
cognovit  a  valid  instrument  ? 

How  is  the  action  of  ejectment  commenced, 
and  is  an  equitable  title  sufficient  to  found  this 
action? 

How  is  a  distress  made  for  rent  ? 

In  case  of  a  plea  in  abatement  on  the  ground 
of  the  nonjoinder  of  a  necessary  party,  what  is 
a  necessary  accompaniment  to  such  plea  in 
ordinary  cases,  and  what  is  the  effect  of  the 
absence  thereof  ? 

What  step  tnnsl  a  defendant  take  to  avoid 
tlbB  payment  of  costSy  tHien  a  debt  has  been  re- 
covered against  him  in  one  of  the  superior 
•  )9mfl^,lbrt|ie  ncovery  of  which  apkint  might 


have  been  entered  in  a  County  ^Jonil^ndirili^ 
recent  act? 

When  that  step  has  been  tiakea,  ie  the  {te- 
tiff  concluded,  or  can  he  raise  the  question  for 
argument  before  the  court  ? 

How  should  a  sheriff  proceed  if,  after  hating 
levied  an  execution,  a  notice  be  served  upon 
him  that  the  goods  belong  to  another? 

Within  what  period  must  execntion  be  sued 
out  after  judgment  is  signed, — and  hov  ii  dc 
judgment  revived  after  the  stipulated  period  hii 
elapsed  ? 

What  is  now  necessary  to  charge  the  ml 
estate  of  a  party  with  a  judgment  whidi  has 
been  recovered  against  him  ? 

What  is  an  attachment  ?«— Name  some  of  the 
cases  in  which  the  court  will  grant  an  attadi- 
ment. 

III.  Conveyancing. 

What  is  an  equity  of  redemption  ? 

Is  a  mortgagor  ever,  and  when,  barred  of  Im 
equity  of  redemption,  and  what  dreomstanees 
preserve  his  right  ? 

If  mortgage  money  be  not  paid  at  the  time 
appointed,  what  are  the  rememes  of  the  moit- 
gagee  ? 

Can  copyhold  estates  be  entailed  ? — aafl  bj 
what  means  ? 

How  are  copyhold  estates  usually  aUemted^ 

How  is  an  estate  ic  coparcenary  created?— 
and  what  persons  are  usiuUy  coparceners)' 

Are  fee  simple  estates,  in  the  hands  of  the 
heir  or  devisee,  liable  to  any,  and  what  debts 
of  the  intestate  or  testator  ? 

By  what  words  may  estates  in  tail  vothr' 
in  tail  general,— and  in  tail  B{)ecial  be  apij 
created  ? 

Is  there  any,  and  what  difference  betweeoan 
estate  in  jointure  and  an  estate  indoirer?' 
State  how  they  are  respectively  created. 

A.,  by  bargain  and  rale,  conveys  a  fee  simple 
estate  to  B,  and  his  heirs,  to  the  use  of  C.  nd 
his  heirs, — what  estates,  legal  or  equitable  do 
B.  and  C.  respectively  take  ? 

A.,  under  a  power,  appoints  a  fee  stmide 
estate  to  B,  and  his  heirs,  to  the  use  of  C.  and 
his  heirs.  What  estates,  legal  or  equitabk*  do 
B,  and  C.  respectively  take  i 

An  estate  is  conveyed  to  the  use  of  il.  for  ti» 
life  of  fi.,  and  after  B.'s  death,  to  thensaof 
the  heirs  of  the  body  of  A.  What  estate  does 
A,  take  ? 

An  estate  is  limited  to  ^.  for  life ;  remsinder 
to  trustees  to  preserve  contingent  renudnden; 
remainder  to  the  children  of  ^.  as  he  sbsH 
appoint ;  in  default  of  appointment  to  B.  od 
the  heirs  male  of  his  body ;— remainder  to  C, 
in  fee.  A.  has  no  children.  Can  A,  and  B. 
make  a  marketable  title  of  the  proper^  t»  a 
purchaser,  and  if  so,  by  what  assurances  ?   . 

What  fbrmality  is  necessary  to  the  validi^ 
of  a  will  of  real  estate,  and  is  ihtn  any  and 
what  distinction  in  this  respect*  between  asriO 
of  real  and  of  personal  estate  ? 

A.  dies  intestate  seised  in  fee  aimple^  ^'^'^ 
one  daughter  (B,),  a  son  fay  a  dsittied 
daughter  (C.)»  a  son  and  a  daughter  bjr  tde- 


tMMfl  diMgliter  (ll.)>  ^  dsoirlitvr  by  a  *d»^ 
oeised  ion  (E.)»  and  two  daughton  byi^ 
deceued  dat^hter  (F.)— I'o  whom  wiU  A.'b 
estate  deflceno? 

FV.    BODITY   AWB  PlIjilCTICB   OF    THlB 
C0UBT8. 


State  some  of  the  jurineipal  cases  in  which 
zdief  is  to  be  obtained  through  a  court  of 
e^Qitjr* 

In  which  of  these  cases  can  relief  be  obtained 
on^r  through  a  court  of  equity  i 

State  the  principle  upon  which  assets  are 
marshalled  by  a  court  of  equity- 
State  the  cases  in  which  it  is  peculiarly  ad- 
visable to  adoiiniater  the  estate  of  a  deceased 
person  under  a  decree  of  a  court  of  equity,  and 
the  effect  of  a  decree  for  that  purpose  wiUi  re- 
ference  to  these  cases. 

Does  the  circumstance  of  a  person  hav- 
ing proved  kis  debt  under  a  decree  in  any 
way,  and  how,  affect  faia  right  to  interest  on 
his  debt? 

State  the  principle  upon  ^  which  the  Statute 
of  limitatioas  cannot  be  pleaded  by  a  trustee 
m  bar  to  the  claim  of  his  cestui  que  trust, 

Rxphun  the  difference  between  the  nature 
of  the  relief  obtained  by  mortgage  creditors 
thmogh  the  medium  of  a  court  of  equity  and 
through  that  of  a  court  of  law. 

State  the  general  rule  as  to  parties  to  a  snit 
lad  Aether  it  is  relaxed  in  any,  and  what 
cases,  and  for  what  reason. 

In  what  case  is  service  of  a  subpoena  on  a 
defendant  resident  out  of  the  jurisdiction 
^ectaal'for  the  purposes  of  the  suit,— and 
what  is  the  prelimmary  course  to  be  adopted  in 
nspeetto  such  service,  as  distin^uishea  from 
the  service  of  a  sabpcena  within  the  juris- 
dictioB? 

in  what  catea  is  it  advisable  for  the  defend- 
ant's solicitor  to  peruse  and  consider  the  effect 
of  the  bill  immemately  upon  entering  appear- 
ance, without  waiting  for  the  office  copy,  and 
for  what  reason  i 

If  one  of  several  parties,  phuntiffs  or  defend- 
ants respectively  to  a  suit  dies  pendente  lite,  in 
what  cases  is  it  necessary  to  bring  his  repre- 
Kntttivea  before  the  couit,^ana  how  is  it 
eflncted  i 

In  what  oases  is  it  necessary  to  resort  to  a 
court  of  e6ui^r  in  support  of  a  right  which  can 
be  catabliahea  only  tnrough  a  court  of  law  ? 

fai  the  case  of  a  suit  for  the  administration 
of  the  estate  of  a  deceased  person  who  has  left 
children  entitled  to  legacies  or  to  the  surplus 
of  the  eata^  at  what  stage  of  the  suit,  ana  in 
what  state  of  the  proceeADg^,  can  an  order  be 
abtained  for  the  allowance  of  maintenanee  to 
thediildnn? 

lo  the  case  of  an  inlsnt  entitled  to  a  fund  in 
court,  and  having  a  father  living,  what  are  the 
cupcunetances  trnder  wluch  the  court  will  order 
an  allowance  out  oltho  inoome  for  the  main- 
tauoice  oi  the  infipt  ? 

What  is  the  distiiictioa  between  a  bill  for 
dkctvery  end  relief  and  a  bill  for  discovery 
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V.  Bankruptcy^  amd  Pbacticb  of  thI 

COUBTS. 

What  description  of  traders  are  now  liable  to 
the  Bankrupt  Laws  ? 

Under  what  circumstances  can  a  tmder  n^- 
siding  out  of  England,  but  who  buys  and  selle 
in  England,  be  made  a  bankrupt  ? 

What  is  the  amount  of  debt  in  respect  of 
which  a  single  creditor  can  petition  to  make  a 
debtor  a  l^nknipt?  and  what  must  be  the 
amount  of  debts  when  two  or  three  or  more 
creditors  are  the  petitioners  ?  and  under  whtft 
statute  prescribed  ? 

Are  aliens  entitled  to  he  petitioning  creditors, 
and  liable  to  be  made  bankrupts  ? — State  the 
law  on  these  points,  and  the  different  circum- 
stances of  alienage  involved  in  it. 

Is  there  any,  and  what  limit,  after  an  act  of 
bankruptcy  committed,  for  issuing  the  fiat,  and 
by  what  statute  I 

Describe  the  mode  of  proceeding  to  niake  a 
debtor  a  bankrupt. 

What  is  the  distinction  in  the  proceedings  in 
the  event  of  the  bankrupt  dyingj  hefore  or  after 
the  adjudication  ? 

How  are  debta  proved  under  a  fiat,  and 
when  may  a  claim  be  entered  instead  of  ^ 
proof? 

Describe  the  respective  rights  apd  liabilities 
of  the  assignees  in  regard  to  leasehold  proper^ 
held  by  the  bankrupt,  and  of  the  lessor  pf  eucn 
property. 

With  whom  does  the  granting  of  a  certificate 
of  the  bankrupt  now  rest,  and  what  is  ^ 
effect  of  the  certificate  ? 

What  proceedings  must  be  taken  by  the  as- 
signees before  commencing  a  suit,  ot  referring 
to  arbitration  or  compromising  any  matter  re- 
lating to  the  bankrupt's  estate  ? 

If  a  creditor  holding  a  letgal  mortgage  is^  ap- 
prehensive his  secunty  is  insufficient,  whfit 
course  must  he  adopt  to  entitle  him  to  prove 
for  the  deficiency  ? 

Is  a  trader  entitled  to  any,  and  what  notice 
of  the  adjudication,  and  to  any,  and  what  time 
to  dispute  the  same  i 

Is  tnere  any  preference,  and  to  what  extent, 
over  the  other  creditors,  allowed  to  a  landlord 
for  rent  ? 

Describe  some  leading  distinctions  between 
the   law    relating   to  bankruptcy  and  insol-  * 
vency. 

VI.  Criminal  Law  Am>  Procbxoxkgs  s?)i- 

FORS  MaGIBTRATSS. 

State  the  mode  of  proceeding  to  obtain  the 
liberation  of  a  peraonimpfopeily  restraintd-of 
his  liberty.  .   r 

Why  is  it  necessary  in  some  cases  to  in^ct 
for  an  assault,  instead  of  bringing  an  action.! 

In  what  cases  are  magistrates  pief«nted 
I  from  proceeding  to  emiaanm  paymsat  of  tlwirh 

i  "  •    :     •   •    f.r-it  .0   •  • 
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quired  to  fix  his  responsibilitf  I 
What  are  the  requisites  in  an  indictment  for 

What  are  the  material  points  of  evidence  in 
aa  indictment  for  perjury  ? 

State  generally  the  lef^  definition  of  con- 
spiracy. 

In  what  cases  can  one  person  only  be  in- 
dicted for  a  conspiracy^  and  what  averment  is 
nqured? 

what  is  the  usual  course  adopted  in  practice 
to  secive  the  attendance  of  witnesses  in  crimi- 
nal cases? 

What  is  the  penalty  for  non-attendance  of 
witnesses  in  such  cases  ? 

In  what  cases  can  the  deposition  of  witnesses 
taken  upon  oath  before  magistrates  or  coroners 
be  used  as  evidence  upon  the  trial  of  prisoners  ? 

What  are  the  material  and  necessary  points 
of  evidence  against  a  bankrupt  for  not  sur- 
rendering? 

What  are  the  material  and  necessary  points 
of  evidence  sgainst  a  bankrupt  for  not  discover- 
inghis  propCTty  ? 

What  is  the  mode  of  proceeding  against  a 
banker  or  agent  for  applying  to  his  own  use 
money  or  securities  intrusted  to  him  for  a  spe* 
ctfic  purpose  ? 

What  are  the  material  and  necessary  points 
on  which  evidence  is  required  in  such  pro- 
ceedings? 


NOTES  OF  THE  WEEK. 

mriNOS  ▲FTKR  TSBM. — ARRBARS. 

All  the  courts  of  law  have  announced  their 
intention  of  holding  Sittings  in  Banco  after 
Term,  for  the  purpose  of  disposing  of  arrears. 
Hie  Court  of  Queen's  Bench  will  ait  on 
Tuesday,  the  1st  of  February,  and  the  three 
following  days,  and  on  Tuesday,  the  8ih  Feb- 
ruary, and  the  four  foUowing  days.  There  will 
also  be  a  sitting  of  that  court  on  Saturday,  the 
26th  February,  only  for  the  purpose  of  giving 
judgment  in  cases  previously  argued.  The 
after-Term  Sittings  of  the  Court  of  Ex- 
chequer in  Banc  wUl  commence  on  Saturday, 
the  5th  February,  and  continue  during  the 
whole  of  the  foUowing  week. 

THE   BENCH   AND  THE    BAR. 

The  local  papers  circulating  in  Hull  and  its 
neighbourhood  contain  addnsses  from  the 
mayor  and  magistrates  of  the  borough,  and 
from  several  solicitorB  practising  in  the  borough 
cour^  to  T.  C.  Granger,  Esq.,  the  newly-ap- 
pobted  Recorder  of  the  borough,  in  reference 
t9  what  they  denounce  as  '^  a  wanton  and  un- 
povoked  attack  "  made  on  the  Isanied  geoUe- 
man  during  the  Sessions,  by  Mr.  Dearsly,  a 
nsBiber  of  Ae  Bar  practisii^  at  the  Sessions. 
Hie  addreaaea  warmly  commend  the  Recorder 


lor  the  tampenta  aad  forbeariiig 
hibited  by  hhn  under  great  pnifucatNXL  Qis 
of  the  reports  states  that  the  leaned  Becerder 
was  affected  even  to  tears.  Surely  the  Inn  of 
Covfl  of  which  Mr.  Dearaly  is  a  member-tiie 
Middle  Temple  we  bdicrre^should  mterfere, 
and  investigate  a  matter  calculated  to  reflect  w> 
nuch  discredit  on  the  Bar. 

THE  CROWN  PAPER  Uf  THE  aUSRN's  EIHCB. 

The  alterations  in  certain  branches  of  the  Isvi 
and  especially  in  the  Law  of  Settlement,  hai 
tended  to  swell  the  Crown  Paper  in  the  Qneea'i 
Bench  to  an  unusual  magnitude.  On  the  iini 
day  of  the  present  Term  thia  paper  comtaiaBdt 
list  of  nearly  eighty  cases,  which  has  been  re- 
duced during  the  Term  only  by  twenty  caseir 
so  that  there  remains  an  arrear  oi  nearly  eiitf 
cases.  The  court,  with  a  praiseworthy  inteotifla 
of  mitigating  the  inconvenience  arising  frn 
such  a  state  of  things,  postponed  the  hearing  of 
all  settiement  cases,  and  sdected  cases  of  mm- 
damus  and  those  in  which  convicticms  ncre 
brought  before  them,  as  being  of  a  more  presi- 
ing  nature,  and  involving  questions  in  wbidi 
the  general  public  were  more  extensively  snd 
directiy  oonoemed.  The  course  now  adopted 
of  deliberately  selectiBg  a  particular  clase  of 
cases  and  taking  them  out  of  their  order,  hxm* 
ever  well  intended,  is  liable  to  many  objection!, 
and  can  scarcely  foil  to  produce  inatmcei  of 
individuid  inoonveoienee  and  hardship. 

THE   CHIEF  JUSTICE   OF   HONG   KONO. 

The  latest  accounts  from  China  bring  die 
very  painful  intelligence  that  the  Governor,  Sk 
John  Davis,  had,  at  the  inataaee  of  Eari  Grey, 
instituted  an  investigation  into  certain  chargei 
of  intemperance  made  against  Mr.  Huhne,  die 
Chief  Justice.  The  local  press  more  than  in- 
sinuates that  the  charges  have  originated  ia 
vindictive  feelings,  and  have  excited  straf 
feelings  of  public  indignation.  We  may  be 
permitted  to  express  our  strong  conviction  and 

neat  hope  that  those  charges  wiU  turn  eat 
to  be  totally  unfounded.  Mr.  Hufane  ms 
called  to  the  Bar  so  far  back  as  the  year  1839» 
and  was  assodated  mth  the  late  Mr.  J.  CbSttj 
in  editing  the  valuable  eottectbn  of  atsMes  of 
practical  utility.  Mr.  Hulme  was  appoiuled 
Chief  Justice  at  Hong  Kong,  we  believe,  in 
1843,  and  was  esteemed  by  his  contemporariei 
for  his  many  amiablA  qualitieB.  Those  wbo 
knew  him  best  in  this  couulrf  ihmiHui  bin  « 
a  penon  exemplary  in  sill  Ids  private  retatiooi, 
and  most  unlikdy  to  fidl  into  hafaHa  of  w/k^ 
coining  axceaa» 


ATTORNEYS  TO  B£  ADMITTEIX 
Batter  T^rm,  1848. 

Clerks'  Names  and  Residences.  7b  whom  ArHeled,  Assigned,  ^e. 

AlliD,  Thomas  Charles,  6,  Parte  HiU  Vittas,  Clap- 

,     ^^ -    Henry  B.  Wedlake»  King's-bwh-wtlk 

Anold,  George,  58,  Soatfaampton-buildings ;  Ton-     William  Gorham,  Tonbridge 

^g^  .        • John  Camell,  Tonbridge 

A7ifl,  Henrj,  85,  Lincoln'k-inn-fields     .        .        .   T.  M.  Victery,  Lincoln's-inn-fields 
Andrew,  Richard  Thomas  Smith,  Chorlton-apon- 

MedJoek John  Sterenson,  Manchester 

Adams,  Alfred,  «4,  DoTer-stxBet,  Piccadillr  •        .    WiMiam  Batty,  Charles-street 
Bojs,    Alfred    William,   31,  Finchley-road,    8t. 

John's  Wood  W.  W.  Dyne,  Lincoln's-inn-fields 

Birtlett,  C.  Leftwicb  Oldfield.  25,  PrinceVstreet, 

Upper  Stamford-street;  Lambeth;  Cbarmin- 

8ter ;  and  Sutton  Montis         .  .        .J*  Stone,  Dorchester 

Birrett,  John  William,  8,  Great  College^treet,     James  Waldron,  Wiveliscombe 

Westminster ;  and  Taonton    .        .        .        .       C.  Parsons,  Temple-chambers 
Bonnie,  James  Samuel,  3,  Wells-street,  Gray's- 

inn-road ;  and  Dudley  .        .        .        .   J.  G.  Bourne,  Dudley 

Bujbell,  William,  34,  Gordon-s<niare  .        .    William  Burcbell,  Red- lion-square 

Beedham,    Braylesford    Hany,   Kimbolton   and     G.  Archer,  Ely 

Howard-street J.  Beedham,  Kimbolton 

Barton,  George  Henry,  6,  Bloomfield-terrace         .    D.  S.  Beckett,  Lincoln's-inn-fields 
Bndger,  Edward  Kynaaton,  60,  Torrington-square;     E.  Bridger,  London-wall 

Winchester  ;  and  Finsbury-circus  ,        .        .       C.  Bridger,  Winchester 
Brown,  Washington  Hamilton,  54,  George-street, 

Eoston-square F.  Barnes,  Windhester 

Boxall,  Edwin,  1«,  Soley-terrace ;  and  Holford-     S.  B.  Lamb,  Reading 

■q«w» W.  Hallowes,  Bedford-row 

Broughton,  Robert,  6,  Falcon-squar« ;  and  York-     F.  Broughton,  Falcon-square 

place.  City-road J.  Crick,  Maldon 

i»U,  John  Williams,  8,  SymondVinn  ;  Gilling-     J.  Slade,  Yeovil 

ham ;  Yao?il ;  and  Albert-terrace  .       W.  R.  Bell,  Gillingfaam 

iJoyton,  Francis  James,  17,  Clayland's-road,  Ken- 

nington ;  and  Milford-place    .        .        .        .   G.  Penfold,  Croydon 
Bnrridge,  Arthur,  8,  Symond's-inn ;  Yeovil ;  and 

Bradford Thomas  Lyon,  YeoTU 

otH,  J,  Gillam,  jun.,  3*  and  6,  Store-street,  Eed- 

ford-row ;  and  Cambridge      .        .        -        .    Stephen  Adcock,  Cambridge 

^x,  Edward,  Buckingham G.  Nelson,  Buckingham 

Brsjley,  George,  jun.,  14,  Warwick-court;  and 

Bideford .   G.  Brayley,  Bideford 

Barwell,  Charles  Dawson,  New  Bethlem-hospital;  * 

and  Northampton C.  Brittan,  Northampton 

BngM,  John  Hall  Newion,  8.  Brunswick-terrace, 

Barasbuxy-road ;  and  8,  Giaremont-place,  Pen-     J.  Huish,  Derby 

tonriUe W.  Hallo wes,  Bedford-row 

Brown,  John  George,  Newcastle-npon-Tyne  j  and 

Coleman-street       ......   J.  Brown,  Newcastle-upon-Tyne 

Brooks,  William,  2,  Lamb's-conduit-place       .        •   James  Brooks,  Odiham 
Baker,  Joseph,  Birmingham ;  and  13,  Denmark- 
terrace,  Pentonyille W.  Haines,  Birmingham 

^uyer,  Andrew  Alfred,  4,  Seymour-place,  Bns- 

too-square J.  Co^erdale,  Bedford-row 

Cartwrighi,  Augustus  Frederic,  Spalding       .        .    W.  H.  Tatam,  Spalding 

C.Harrey,  Spalding 
tunliff,  Henry,  28,  Tayiatock-place ;  and  Preston  .   J.  Walker,  Preston 
p  J.  Cuoliffe,  jun.,  Preston 

toUms,  John,  Newton-road,  Bayswater         .        .   J.  B.  May,  Queen*s-square 

■^^'  l*«ul,  jun.,  Preston ;  6,  WelU-street, 
p.  .  way's-inn-road ;  and  LiyerpooUtreet    .        .    P.  Catteratl,  Preston 
thnstian,    John,    2,    Bury-place,    Bloomsbury- 

n  u^^^^ '  Whitehaven;  and  Southampton-builds.   Henry  Perry,  Whiteharen 
CoUins,  EU  Earl,  7,  Eldon-pUce,  Bennondsey ; 

Clarenc»«treet,  Old  Kent-road       .        .        .   C.  PUe,  London-wdl 
Uhing,  William  John,  Montague-place,  Russell- 

^^^lawe G.  Harding,  Great  Russell-street 

U«k0,Th(iiBM  Robert,  8, Chsr]c»4Creet, Chelsea.   J.  Taylor,  Fenchuroh-street 
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Cotlar,  Wnikm  Henrj,  II,  Pntt-Miwi^  Cnndeii- 


CoofMr,  JaiDM,  S3,  LowmrOtbkmp^^tnmi;  RMd* 

iDg ;  tad  Keppel-fltraet  • 

Cowbaro,  Ceorg«,  15,  LiileoliiVinii4Mds      • 

Cowdell,  Alfred  Barton,  tf .  Tonbridge-pbc« 

Ctxtiw,  Normao,  15,  Oheitm>tMnee,  PimliM;  and 

DaTODport • 

Carter,  Frederic  Maurice,  Gloocetter 

Conptoo,  Cbarlea  Henrjr,  4,  Alfred-place,  Cam* 

berwell-new-road 

Dale,  Henry,  jun.,  16,  Alfred-place,  Bedford-aquare 
DoliM,  Jobn,   57,  Bwinfeon«aCieet,  Gray'a-ma* 

road;  and  Leeda  .        .        .        • 

Dorant,  Thomaa^  Jan.,  7,  Pembrska-terraee,  Ca- 
ledonian-road ;  and  Sberbome 
Dineley^  Frederick,  SO,  Bloomabiiry-tquare 
Dickin,  Robert  Spencer,  jun.,  31,  Great  Marl<- 

borougb-ttreec ;  and  Wen 
Drummond,  Nelson,  Cockermootb         .        • 
Dorant,  Jobn  Frederick,  40,  Baker-atreet,  Lloyd- 
square  ;  Poole ;  and  Upper  Nortb-plaee 
Eltoft,  Joiepb,  Mancbester 
Edwards,  Robert,  Stanley-cottage,  near  Rutbin 
Etberington,  Charles,  Cburcb-conrt,  ClemenOs- 

lane;  and  Chatham         .... 
Eastley,  Yard,  9,  Artillery-place,  Finabury-aqnare 
Eitlio,  Alfred  Laird,  17,  Upper  Calthorpe^treet 

Jroat,  Horace,  66,  Judd-street;  Kingaton-npoa- 

HoU;  Warwick-court;  Taviatock-place 
Fetbea,  Jofan^  C6,.Queen'a-road,  Bayawater;  and 

Sonninghill  

Fryer,  William  Henry,  36,  Trinity-square,  Soutb- 

wark;  and  Sutherland-square,  Walworth 
Fellows,  Harvey  Winsoo,  BLickinanswortb ;   and 

1,  King*s-bencb-walk      •        •        •        • 
F^wame,  Robert  Sadler,  a,  SyaMmdVioB ;  Albert- 

terrace,  Hampstead-road ;  and  Corsbam 
Frend,  William  Henry.  9,  Amptoo-atreet ;  Paken- 

bam  -  street ;  •  Store-street ;  Canterbury 
Francis,  William,  59,  AlbcrtHrtreet,  Mornington- 

ereacent;  andTranmere         • 


F.  CatlMs,  FdmiiNl^jfam 


Frost,  Jobn,  9,  CeUet-place,  Commeroial-road 

Groaa,  Woolnougb,  3,  Cambridge-terrace,  Isling- 
ton ;  Eye ;  and  Sidmouth-street 

Gay,  Jobn  Pattinson,  described  as  John  Guy,  York 

Garland,  TreTor  Loranoe,  33,  Hyde-park-aquare 

Gribble,  John  Charles,  3,  Raymond-buildings; 
■ndBeinstople    .  •       .        •       . 

Gnnton,  John,  Cheltenham 

Gil),  Frank  Selby,  15,  Devereuz-couit,  Temple ; 
and  8,  Tillotsoo-place     .... 

Garbutt,  Thomas,  3f,  GraoTiUe-aquare,  Penton- 
rille;  and  Yarm  .... 

Gard,  Edward  Oram,  S,  and  16,  Milton*atreef, 
Doraet-square ;  and  Stoke 

Goppj,  Alfred,  Honiton       .... 

CfdUabede,  Theodore,  8,  Duke-street,  St.  Jamea'a ; 
Hammeramith;  and  Kensington  Gore 


Hawkins,  John  William,  Rectory  Grove,  Clapbam  ; 
and  New  Boawell-court 


HartnoU,  Tbomaa  William,  5,  MyddleumwiqMre ; 
and  Exeter  

Hooman,  Henry,  38,  LiverpooInKraet,  New-road ; 
Bewdley ;  and  Arthar^tveet 

Hooifray,  David,  17,  Gower-place;  Portmadoc; 
8,  Soley-place  ^  Fiiaderi«k*atMet    • 

Hoaband,  Sydney  Otway,  48,  Carey-atreet;  Wem ; 
Lower  Caltborp»«treet ;  4  dg.  10,  Mttre*coart* 
ehaabera;  Peuam-terraee,  Brorapton;  East 
Moulaey ;..    #        •      ,•        •       »       •    .  - 


E.  Vimm,  R«a«Dg 

W.  Cowbnm,  Lincoln'a-inn-fieMa 

D.  S.  Beckett,  Uneoln'a-iui-llelda 
W.  Gotrdell,  sea.,  Hinekley 

R«  Few,  Uenrietta-atreet 

C.  G.  Whiteford,  Plymontb 
J.  Carter,  Gloucester 

Edward  Frederick  Leelcs,  13,  Swithiii*laiM,LcHidoa 
Henry  Dale,  North  Shields 

M.  Bloome,  Leeds 

B.  Chandler,  Sberbome 

B.  Gamlen,  Gray's-inn-equare 
J.  Clift,  Bloomsbory-sqoare 

William  Owen,  Wem 
Robert  Benson,  Cocketmontb 

J.  Duraat,  Poole 

W.  C.  Chew,  Manchester 

E.  Jonei,  Bryn  Hyfryd,  near  RatUn 


W.  A.  Combe,  Gravesend 
P.  Pearoe,  Newton  Abbott 

A.  Estiin,  Somertun 

J.  Lawfmrd,  Tbrogmorton-atreet 

C.  Frost,  Kingston-upon-Kall 

E.  J.  Jennings,  Mitre^couit^bntldiogs 

J.  £.  Moulden,  St.  Thomas-atreet,  Soutbwaik 
G.  M.  Phillips,  Laurence  Pountney-laae 

T.  Fellows,  Rickmanswortb 

J.  T.  Viniog,  Yeovil 
G.  Curtois,  Canterbury 

H.  C.  Kingsford,  Cantetbary 
lliomas  Dodge,  Liverpool 

1*.  Francis,  Liverpool 

Hugh  Almond,  Liverpool 

B.  Bodman,  Budge-row 

Thomas  French,  Eye 
G.  Leeman,  York 
W.  E,  Winter,  Bedford-row 
W.  Gribble,  Barnataple 

W.  White,  Mot etonhampstead 

C.  J.  Cbessbyre,  Cheltenham 
W.  Scrivens,  Hastings 

J.  P,  Phillips,  Swithin'a-lane 


W.  Garbutt,  Yarm 
S.  Rouse,  Plymouth 

S.  W altera,  Basinghall-street 
H.  C.  Mules,  Honiton 

P.  Mttlea,  Honiton 
E.  I.  Sydney,  Finsbury-circus 

H.  Richards.  Duke^traet 


J.  Hawkina,  New  BoewelUoart 

T.  £.  Drake,  Exeter 

J.  Berry,  Bewdley 

D.  Breeae,  Lincoln 's-inn*fields 

s 

T.  O.  Brawn.,  V«B 


Attmu^io  hi  Admitted.'                                        ^    3ta 

(Bi7]6j,Rj4««IalA*fWig1it         .  W.H«wn,C«riihr«oU 

J*  Ms  Hmn,  N«irparft  *       ■ 
fliniioo,  Fnseig  Joho,  5,  SoutbMiptoii'^lrMty 

BlooatbttrT-«)uar»^     .               «       .        «  H.  WtUcer,  S0iitfaMiiptoii.itnftt 

HSgginbotbaiD/«obenHaU,DMliy       .       .       •  W.  WUlUmMo,  Derbj 
Hanrood,  Edward   Morcon,  1»  GrtnTilto-iqaai«y                                                                    « 

Briitol ;  uid  Bodfori-row       .                         .  F.  Short,  Bristol 

Hiltoo,  Charles  WhitahaTen ;  and  CarUalo           •  W.  Nanaoo,  CvUal* 

J.  Muagr»ve,  WhitabaTeo 
Hodgaoo,  Richard    Huddleatonoy   S7,   Ciiritt#r> 

■treet;  and  Bradford W.  W«lla.  Bradford 

Hoakiof,  Edward,  Goaport           *                .        «  J.  Hoakina,  Goaport 

Hewitt,  Arthur  turner,  CUpbam           .        «        «  T.  M.  CatUin,  fifjiifaHe 

Jonea,  John,  liTerpool         •        .       .        •        •  Alreidj  adauttedaa  AttwmeyofC.P.atLiaotilMr- 
Jobb.  Uenrr,  t.  New  Millinan-atreel ;  and  W«ih- 

npoo-Dearne                                  .        •        •  G.  P.  NioMtoo,  Watfa-apoti-]>Mme 
Johnson,  Edward  Da^ey,  If,  GUff»rd'a-mn  \  nnd 

Pakenham-ftreet             W.  H.  Sauth,  Bedford-row 

Jonss,  Richard  Beavan,  Uanelly                            .  B.  Joom,  Uanellj 

Janes,  Heonr  Brandram,  S3.  Ely-plaoe,  Holbora    .  £•  W.  Jamea,  Ely-fdac* 

Jassap,  Beojamin«  Norwich                    .        .        .  R*  Kerriaoo^  Norwich 
James,   Henry    Mountrich,   15,   Cheater-terrace, 

Eaton-aquare ;  Hearitree ;  and  Featheratoae-  H.  Jamea,  Ezeler 

boildinga .  £.  W.  Paul,  Exeter 

Jones,  John  Pany,  formerly  called  John  Jones, 

8.  Charlton-place,  lalington  ;   Riithin ;  and  J*  V.  Home,  Denhigh 

5«,  Alfred-0ti«et.  Bedford«quare    .  0.  Procter,  New-aqnare,  lineolaV-inii 
Kaeliog,  Fredorio    John,  14,    Oallhorpe-ativet; 

New  Ormond-tftreet ;  and  Colobeater             .  F.  P.  Keeling,  Colofaeater 
Kaanett,  Joaeph  W.  Piloher,  Tottenham;  and 

Dover             Matthew  Kennett,  Dover                                    -     • 

Kiag,  Alfred  HasaaU,  10,  Lyon*e4aB,  Stnmd         .  Alfred  King,  Paper-bnildinge 

William  B.  Ruaaell,  Branaton,  &  Paper^bnildiiig* 
King,  Samuel  (^y«OB  Wiokeoa,  ft,  Wilmington- 
square            BanuMl  King,  SS,  Wihuington^aqmre 

Ljne,  Thomas,    Woodbooae,  near  Whitehaven; 

Spring-plBe«,  Bagnigge-wella          ,                .  W*  J*  Lyne,  Whiteharen 

UvY,  Edward  Laurence,  17,  Norfolh^atreet,  Strand  C.  Lewis,  Grosvenor-street 

We,  Octaviua,  5,  Cumberland- terrace,  Lloyd-  G.  L  Fielding,  Richmond,  Yorkahire 

square ;  and  Judd-street         .        .        .        .  T.  Walker,  Fumivara-imi 

Uoyd,  Hugh,  57,  Hatfield-atieet,  Stamford-atreet,  P.  Wright,  Papetwbuildingi 

Blackfriara  ;  md  XnUwya     •       •        •        •  C.  8.  Fallowdown,  Papar^mildings 

C«  Attwaterg,  Peper-boildiaga 
-   A.  King,  Paper-buildings 
Longman,  William  Churchill,  8,  Weatbonmo-plaoe, 

Eaton-square G.  Stephena,  Northnmberlmid-atreet 

Lawrence,  Nathaniel  Tertiua,  15,  GravVinn-eqnare  W.  Talbot,  Kiddermtnater 

Xjwrence,  Philip  Henry,  15,  Gray'a-inn-aqoare     •  M.  D.  Lowndea,  Liverpool 

Lsith,   Frederick,    S4,   Tyaoe^treet, ;    and   57,  John  Moorilyan,  Sandwich 

King'a-equare Joaeph  Raw,  Fumiral'MnB 

Ley,  Robert,  7,  Wakefield-atreet,  Middlesex ;  and 

Rateliffe  Culey,Leiceaterahire                .        .  John  Thomaa  Pilgrim,  Atheratone,  Wvwkkahiia 
MartiBean,    John    Philip,    S9,    Montagu-place, 

RttsaelUaquaro                A.  W.  Grant,  KingVroad 

Molineaa,  Joaeph,  Cordwrnneia'-hall.  Great  Diataff- 

lane G.  Philcox  Hill,  BrigfatOQ 

Moon,  Joaeph  Dobaon,  11,  Soley-terrace,  Penton- 

ville ;  and  Sanderland Robert  Brown,  Sunderland 

Meadows,  John  Osmond,  t5.  White-lion-atreet,  Robert  Jamea,  Glaatonbury 

Islington ;  and  Glastonbury   •        •        .        .  George  Mathiaa,  Glaatonbury 
Marshall,  John  Thomaa,  Eden-lodge,  Baekenham, 

Kent Henry  £.  StaUea,  CopthalUouit 

MaHleet,  John  Iaaao,ld,  Bcook-atreet,  Grosrenor- 

aquare  ;  and  Keppel-atreet                               •  W.  Slaiter,  Manchester 
Moeea,  Thomns  James,  1 ,  Bolmont-terraes,  Low- 

iaham A.  R.  Bristow,  Greenwich 

Keck,  William  Alfred.  Oolehestor  «        .        •        •  I.  S.  Bamea,  Colcheater 

Kohle,  Thomaa  Shepherd,  York           .               .  Robert  Henry  Andetaon,  Yovk 

•    Charlea  Lever,  Kiflg's-romi  - 
PWwfl,  Riehard,  3,  Clayland's-plaee,  dapham^ 

^     road B.  Lawrence,  Old  Jewry-ehtmben 

Pntt,  James,  Jan.,  York       .        •        .       •        .  G.  H.  Wataon,  Yoric                                       '     .• 

W.  F.  ONffkoy  York  ».     .. 

Fellafd,GeorgaOolBTi«t,9S,DoiMt^r6et,Port-  *     *    ' 

•       .       „       «  J,A.PoweU,Nswaqasco»LiMolB't.iaa  <'      '^ 


Sift  Anam^iaUMtM^ 

PtdlAj,  Frederick    John,  45,  Lirafool-«taw(; 

Argyle-eqaire;  and  liiaeoln  •       ',       .   i.  W.  Deaby,  Linooln 

PtriOD,  Joeeph  William,  4,  Pancras-lane  *,  and 

Balham-hUl,  Clafkbam A.  T.  I.  Baker,  PanorM-ltiM 

Palmby,  Francis  Danbj,  Uttojietar        .       •       •  Paul  Waite,  Uttoselor 

F.  Blan,  Uttozeter 
Paitoon,  William,  24,  Great  Fercyitreet,  Isling-     J.  Steel,  ^kermoatk 

ton ;  Cockermouth ;  and  Dalby-terrace    .        •       C.  Biaelioff,  Cokma»«tiMt 
Phippard,  William,  1^  Regent-place  ;  £aat  Ware- 
bam  ;  and  Everett-atreet         .  •    T.  Phippard,  Warthaai 
Phillips,  Henry  Druit,  17,  HarpoMtrae^  Gfo^e* 

lane,  Camberwell  James  Phillips,  Lawienee  Poimtsey^laBa 

Pattinson,  .Thomas,  HaTerstook-hiU,  Hompatead;     Samael  Brabner,  LiTerpooI 

and  Kirkby  Stephen Middleton  Hevritson,  Kiikby  Staphan 

Rodwell,  Henry  Blytb,  63,  St.  Andrew's-road,     £.  Norton,  Diaa 

Southwark ;  Upper  Norton-street ;  and  Grore-         J.  Day,  Margaret-street 

place,  Camberwell F,  Brown,  MaigareHttreet 

Ratter,  John  Farley^Sl,  John-street,  Bedford-row; 

and  Shaftesbury     .         •        .        .        •        •   J.  Rutter,  Shaftesbsry 
Reece,  Richard,  6,  North-place,  Gray  Vinn.n»d, 

and  Ledbury W.  Reece,  Ledbury 

Roumieu,  John  Thomas,  8,  Rc^eotsquare      .        .    I.  £.  Waltera,  New«sqasra 
Royle,  Thomas  Vernon,  tt  a,  Gro¥e-end-road,  St. 

John's-wood  ;  and  MaDcbeater  •        .    Edward  Allen,  Mancbeater 

Ray,  Henry  Carpenter,  Iron  Acton,  Glouceater     .    Henry  Ray,  Bristol 
Rogeri,  Thomas,  61,  Clarke-street,  Mile-ead-road ; 

and  Ruthin ,        .   Edward  Jonea,  Biynhyfryd,  Ro&ut 

RoberU,  William,  jun.,Newnham  .        .   William  Roberts,  sen.,  Coleford 

James  Wintle,  Newahaa 
Smart,  William  Lynn,  5,  Montague-street,  Russell- 

square J.  £.  Buller,  Lincoln's-inn-fielda 

Shackles,  Charles  Frederic,  14,  Manebestar- street. 

Gray 's-inn- road;  and  Kiogaton-upon-Hull     .    G.  L.  Shackles,  Kingston-npon-HuU 
Saltwell,  William  Henry, jun.,  The  Grove,  Highgate  J.  H.  Benbow,  Stone-boadings,  lineoln's-iBa 
Shepherd,  George,  Beverley  •        .        •        •   H.  J.  Shepherd,  Beverley 

Shepherd,   John  Bullen,    Coalboumbrook,   near     William  liunt,  jnn.,  Stourbridge 

Stourbridge  .        .     '  •        .        •        •       John  Harwood,  Stoorbridge 

Smart,  Collin,  17,  Milman-street,  Sondarland ;  and 

New  Ormond-atreet Robert  Smart,  Suaderknd 

Swinburne,    Joseph     WHlis,    7,    Featbemtooe*     Thomaa  Swinburne,  Gateshead 
buildings,*and  Gateshead        ....       William  Kell,  Gatoahead 

William  Bell,  Bow^thank-ytMd 
Selby,  John  Caleb,  Sheemesa;  Tamtooki[>laoo ;     K.  King,  Maidstone 

and  Featherstooe-biiildings     •        .        .        .       R.  Edmeadea,  Sheeraess 
Spickett,  Edward  Colnett,  39,  Torrington-square; 

and  Bridgend William  Lewis,  Bridgend 

Shipworth,  Philip  George,  Carliale        .        .        .    S.  Saul,  Carlisle 

Stuart,  William,  MerridaU,  near  Wolverhampton    «    William  Clack»  WolveriaampteA 

C.  F.  Spanow,  Wolv«rha«apt<m 
Shoobridge,  WUliam  Stephen,    7,  Harpei>-8treet, 

Theobald's  road  ;  Tenterden ;  and  Manchester  .   Joseph  Mann,  Tentefden 
Semple,  Uoraoe  John,  dt,  Pickering-place,  Pad-     Henry  George  Robinson,  Half-oaooiMlBeat 

dington ;  Portman-place,  Edgware-road  .       George  Fitch,  Sonthamptoo-strMt,  BluWMlwy 

Sladeo,  Douglas  Brooke,  2  l,Soley-terrace,  Am  well-     William  Tanner  Neve,  Cranbrotk 

atreet;  Doughty-atreet;  Brompton  Thomas  Fmoe^  Bedford-raw 

Stark,  Robert  Moxley,  8,  Halliford-atreet,  Lower- 
road,  Islington;  and  Wakefield  .  John  Moore  Janson,  Wakefield 
Strong,  Sydney  Gore  Robert,  39,  Jermyn  Street }     Frederic  Page  Keeling,  Coleheatar 

Colchester ;  and  Great  Portland-street    •        •       Keith  Barnes,  SpxiBg-gardenn 
Tisard,  John,  9,  Trelleck-terrace,  Vauxhall-bridge ; 

and  Weymouth R.  C.  Phillips,  WeyiMSth 

Tacker,    William    Owen    John,     Paxk-eottage, 

Leyton,  Essex  ...  William  O.  Tncker,  Threadasodto  •tuset 

Townsend,  Frederick,  24,  Great  Percy-street,  Is-     W.  P.  Pin^hard,  Tauntoa 
lington ;  Cockermouth ;  and  Manchesteivstreet       J«  Steely  Goakemonth 
Tarabull,  Riohard  Carr,  17,  Judd-aueet  >  Gnat 

Ormond-street Heniy  Gregson,  Laaaaitar 

Templer,    Charlea   Copland,    Greenwich;    and 

Bridport Jamea  Templer,  Bridport 

Toynbee,    Robert.    14,   Park-place,  Bayawater; 
New  Sleafordi  Warwick^court  >  Albertrstxeet, 

RegentVpark William  Foater,  New. Blealbid 

Venn,  Clement  Henry,  14,  Belgtave-atrant,  New-     R'  I.  Head,  Exeter 

road ;  and  Alphington C  D..8aett»  Fwriflfai— 


m 

WaiMr,   WBkm   Um^m^   7,  Mm— ■tiiiiit,     H^J^Uarri^^Biitfi 

Bsdfbrd-row;  Clapton;  Clmpbun  G.  Dawes,  Angel-eourt 

WatMm,  Honee,  14,  Hamilton-terraee,  St.  John** 

Waod  E.  Lawranc*.  14,  OldJawiv 

Wbitbg,   Charl«B  Darid,  t4»  Calthofpestreet ; 

New  Ormond-atreet ;  Kinff-street,  Holbom    .   J.  E.  Marshall,  Cambridge 
WsddiloTe,  Edward,  jtin.,  59,  Montagae-square  ; 

,  nd^Leaamigtoii  Pfesaa  .  i.  B.  Haabwy,  Tdwrnington  Prieim 

Wiigbt,  Jobn^  lUmifbrd E.  H.  Rickards,  Iinco]n'»4Ba.fi€ida 

WmiasB  H.  CUfiOD,  Rosslbrd  ' 

Wslker,  William.  York Wflliam  F.  Clark,  York 

Walker,  Hficajah  Hitditeh,  8,  IUd-No»4qiiare         .    William  O.  Tucker,  Threadneedlfrftreet 
WilsoD, Edward,  7, Bennett-street,  Stamford-street,      ^^S!P^  ^1^*  ^i^^o^ 
Braug^taB;  aad  Aifylo<totat  W.  R.  WilsoD,  Preston 

W.  Clarke,  Coleman-street 
Wilson,  Thomas  Abrahall,  Worcester     •  .    J.  A«  Wilsop,  Worcester 

Webb,Josiah  Joseph,  8,  Great  Ormond-street ; 

andSonthaea D.  Howard,  Portaea 

Warrj,  John,  38.  Uppar  Baikakgr-street ;    and 

New  Samm  C.  H.  Raddiff,  New  Sarum 

Wbitehooae,  WilUam  Matthew  Mijea,  5,  Gray's- 

ian^aquare;  andStndley        ....   ThonaaJameaRooke.  RayBO&d-buildinga 
WiDdnaon,  Joaepb,  York ;  and  Mancbeater  .   Thomas  Ward,  York 

Henij  Pearson,  York 
White,  Alexander  Miller,  5,  York-plaee,  Falham* 

load ;  and  Cokheatar Henry  GrilBn  Dean,  Colcb  eater 

WhaHaj,  Georga,  8»  liOvtlnMatUgas,  HoUowajr  .   George  Lawson  Wbatlej,  Mitcfaeldean 

George  Beeke,  f  1,  Lineoltt''8-iBn-ielda 
Wnw,  George   Woodcock,  6,  LyonVinn ;  and 

Serbam  John  Topbam,  Middleham 

Winfred,  William,  51,  Han-atreet,  Bloomabojy. 

square  Charles  Addia,  10»  Great  Qneen-atraet 

'Wheeler,  Norton,  18,  Smith-street,  Chebea  ;  and      James  Wbeeler,  Mancbeater 

Uoyd-aqiiara Samuel  B.  Merriman,  Austin-friars 

Wisewould,  Jamea,  jon.,  14.  Lacey-terraca,  New* 

ington,  Surrey;  and  SO,  Pall  Mall  .    William  Dimea,  Pall  Mall 

Waite,  John  Anthony,  15,  New  Carendisb-street ; 

asd  John-atreet,  Adelpbi        ....    William  Henry  Clapham,  Great  Portland-street 

AdmUsions  in  Foster  Term,  jnarMont  to  Judged  Orders. 

Brown,  Robert  HaniaoD.  Wakefield  •  John  Loftbonae,  Leeda 

Henry  Brown,  Wakefield 
Biook«^  William  Henry,  Dudley  .        •       .  Tboonaa  Goode  and  John  Bolton,  Dadlsy 

Clazke,  Samuel  Thoinaa,5S,Tariatock-aquare         .   Henry  Julius  Jonee,  S,  Cburcb-oourt,  Clement  % 

iane ;  and  Bary«street»  St.  Jaasei^s 
Hayward,  Charles  Edward,  Bromfort;  Maddoz-     Measia.  Todd  and  Watera»  Wiocbeator 

atrset;  Kensington ;  Eaatoo-plaee;  Wincheator       Messrs.  Williams  and  M*  Leod,  Inner  Templa 
Tn§ladew,  Willisai  Daggett,  Nowcastle^apott-Tyno   Henry  lagledew,  Newcaatle-upon-Tyne 
Jones,  John  Humphrey,  Pwllheli;  Sun^y-terraoe ; 

Kirefetreet;  and  Warwiok-coart  .        .   Cyril  Williama,  Pwllheli 

Wahon,  Edward,  19,  Cbarrington-street,  Camden- 

town Dayid  Erakine  Foibea,  8,  Warnefiard-eourt 

Windoa,  John  William,  48,  Jodd-atraet,  Bmnawiek- 

aqnare  R.  J.  Butt,  Great  RnaaelUtieet 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

rrom  Dee.  21,  1847,  to  Jan.  21,  1848,  both  m- 
ehisive,  with  dates  whtn  gazetted. 

BimboBr,  Saomel,  and  George  Haigh,  liver- 
Mol,  AttorncTS  and  Solicitora.    Dec  M. 

Browne,  John,  William  Kingdon,  and 
Carles  WQson,  (practialng  mder  the  firm  of 
Joode,  Browne,  Kingdon,  and  Wilson,)  13, 
ledtford  Hour,  Attorneys  and  Solicitors,  so  far 
»  reettds  the  said  Charles  WUsen.  Jan.  18. 
Crow,  WaUam  nackwell  and  WiDiam  Ash, 
lifltol,  AUomeyt.  Jan.  14. 
]>rew^  Tliomas^  and  duute  Hioomh  Woot- 


nam,  Newtown  and  LlancKloea,  Attorneys  and 
Solicitors.     Dec.  31. 

Edye,  Edmnnd,  and  Edward  Fanner,  Mont- 
gomery, Attorneys  and  Solicitors.    Jan.  18. 

Firth,  Charles,  and  John  Battye,  Birstal,  At- 
torneys and  Solicitors.    Jan.  4. 

Ingkby,  Clement,  Gaocge  PanlsiA  Wragge, 
and  William  Rogers  Cope,  Birmingham,  At- 
torneys and  Solicitors.    Jan.  4. 

Jackaon,  William  CNiTtr,  and  Jamsa  Jenkyn, 
II,  John  Street,  Adelphi,  Solicitors  and  At- 
torneys*   Jan.  4. 

Lea,  William  Welch,  Edward  Lawrence 
GibbMndThamM  Baniet  Coadunan,  Henley- 
in«Anleo,  Attmueys,  Solicitoca^  and  Convey- 


PhtfemoiMl  Jj<i<>MJ&y4rf  Oiftiiii  f  j^ft»«»fi<imrto ;  RoOt. 


ancers,  so  far  as  ref^ards  the  Mid  William 
Welch  Lea.    Jan.  7. 

Moi^n,  William,  Jan.,  and  WiSiam  Foster 
Batt,  Abergavenny,  Attorneys  and  Solicitors. 
Jan.  11. 

Ogle,  George,  and  Thomas  William  Toung- 
httsband,  4,  Great  Winchester  Street,  C^ty, 
Attorneys  and  Solicitors.    Jan.  4. 

Richardson,  Henry  Francis,  and  Henry 
William  Taylor,  4,  Coleman  Street,  City,  At- 
torneys and  SoUcitors.    Jan.  U. 

Towse,  John  Beckwith,  and  Robert  Beckr 
with  Towse,  24»  Lawrence  Pountney  Lane,  So- 
licitors.   Dec.  31. 

Walsh,  James  William,  and  John  Duffin 
Thomson,  68,  Lincoln's  Inn  Fields,  Attorneys^ 
Solicitors,  Scotch,  Irish,  and  Parliamentary 
Agents.    Jan.  4. 

Westbrook,  Richard  Austwick,  and  George 
Gisby,  Ware,  Attorneys  and  Solicitors. 
Jan.  4. 

Whall,  Robert,  and  Edward  Levett  Darwin, 
CSiesterfield,  Attorneys  and  SoUcitors.  Jan.  14. 

Wilkin,  Thomas  Martin,  and  WilliamRobert 
Minmye,  8,  FomiTal's  Inn,  Holbom,  Attorneys 
and  Solicitors.    Jan.  7. 

Wright,  Newenham  Charles,  and  Thomas 
James  Hanbury,  11,  Finsbury  Place  South, 
Attorneys  and  Solicitors.    Dec.  28. 


MASTERS   EXTRAORDINARY   IN 
CHANCERY. 
From  Dec,  21,  1847,  to  Jan,  21,  1848,  both  in- 
clusive, with  dates  vohen  gazetted, 

Barnes,  Henry,  Stockton-upon«Tee8.  Jan. 
14. 

Brabner,  Samuel  Peeling,  Liverpool.  Jan. 
81. 

Dufty,  Richard  Arthur,  Nottingham.  Dec. 
41. 

Grimley,  Henry,  Market  Drayton.    Dec.  21. 

Haddock,  Thomas,  St.  Helen  s.    Jan.  21. 

Hargrave,  George,  Caistor.    Jan.  21.  ' 

Lewis,  Lanriston,  Winterbotham,  Chelten- 
ham.    Jan.  11. 

Marshall,  Frederick,  Plymouth.    Jan.  21. 

Newby,  Charles  John,  Newport  and  Ryde, 
Ue  of  Wight.    Dec.  31. 

Pkyne,  Edward  Turner,  Bath.    Dec  24. 


FBRPflTUAL  €)OMMIS8IC»«R8.    • 

Appointed  under  the  Fines  and  Hecoveritt  Aet. 

Clarke,  Edwin,  Longton,  for  conatf  of  Sti^ 
ford.    Jan  7. 

Cooper,  WUliam,  Tuastall,  for  couoty  of 
Stafford.  ■  Jan.  14. 

Jones,  William,  Crosby  Square,  for  LondoQ. 
Westminster,  Middlesex,  Essex,  Kent,  and 
Surrey.     Jan.  11. 

Powell,.  Jonathan  Rctgera,  HaYcHbrdmit, 
for  Haverfordwest  and  county  of  Pembrokt 
Dec.  24. 


LEGAL  OBITUARY. 


1847.  Dec.  17.— John  Staaky  Joy,  SoBotor, 
of  Staple  Inn,  aged  27.  Admitted  on  the  RoO, 
Michaelmas  Term,  1849. 

Dee.  23.— Robert  Henry  Baftholomev,  So- 
licitor, of  New  Inn,  Straad»  aged  71*  Admitted 
on  the  Roll,  Hilary  Term,  1798. 

Dee,  20.— Heuj  Sockett,  Barrister-el^Ut, 
one  of  the  senior  Benchers  of  the  Hon.  Socidf 
of  Gray's  Inn,  aged  82.  Called  to  &e  B«, 
Not.  22, 1797. 

Henry  Jesse  WaddUove,  Proctor  and  Notary, 
of  Doctors'  Commons,  aged  43. 

Dec.  31.— Charles  Clarke,  Solicitor,  of  20, 
Lincoln's  Inn  Ftelds,  aged  74.  Adioitted  on 
ihe  Roll,  Michaehnas  Term,  1801. 

1848.  Jieni.  6.— Henry  Smith  SandersoivSt- 
hcitor,  of  Leeds,  one  of  the  revisiiuz  assenon 
of  that  borough.  Admitted  ou  the  JioU,TnBity 
Term,  1827. 

Jan.  8.  — William  Pattisaon,  of  Withnn. 
EssexJ  one  of  H.M's.  Justicea  of  the  Peace 
for  Essex,  fonnerly  a  solicitor. 

Jan.  19.— John  Staniforth,  Solicitor  of  Shif- 
field,  aged  54.  Admitted  on  the  RoU,  TttOtf 
Term,  1817. 

Jan.  19.— Humphrey  Hinton,  Solidtor,  d 
Much  Wenlock,  Shropshire,  Town  Clerk  o^ 
the  Borough,  aged  76.  Adnutted  on  the  m 
Michaelmyis  Term,  1806. 


RECENT  DECISIONS  IN  THE  SUPERIOR  COURTS, 

RBPOBTBD   BY   BABRI8TBR8   OF  THB   8BVBRAL  COURTS. 


ttOlM  €9UtU 
Oardlerv.  Qardler.    Dec*  15, 1847. 

PATMBNT   OF  MONBY   INTO  COURT. 

Tke  ecmrt  refuted  to  vary  as  of  coarse  an 


order  "pay  a  sum  of  money  into  court  to 

be  paid  to  A.  B."  by  directs^  the  money  (o 

he  paid  at  once  ioK*  B.,  and  refused  aho  to 

consider,  icpoa  that  form  of  appKeaiion,  .  ~-    — r     ^-r  -tt^     -  ,  .   .r^ 

whether  thepaymeni  eoM  be  etforced  by  « | mto  oonri,  and  muufdiatdy  aftenrafg ^ ^ 


writ  ofFi.Fa.  under  the  5th  order  efUsi 
1839. 

This  was  an  application  to  vary,  an  order  to 
costs  costs  into  court  for  the  purpose  of  eokn- 
ing  a  writ  iAt.fa.  under  the  5th  order  of  liif 
10, 1839*  which  die  officers  of  the  court  coa- 
aidered  not  to  apply  to  an  order  firamed  as  tUj 
was.    The  order  mfected  the  coats  to  be  jai^ 


9t^0i&r^mni  M90$.^Vhe^Gkmicahr. 


to  Un  pkitatiff^  the  altfenttloii  uktA  vaa  a 
direction  to  pay  them  to  the  plaintiff. 

Mr.  Andentm  for  the  notion. 

Lord  Langdale  observed  that  the  order  was 
in  a  very  imeommott  form^  but  he  could  not 
vsfy  it  as  of  course. 

Mr.  Anderion  thea  suggested  that  the  con- 
struction put  by  the  officers  upon  the  general 
order  of  the  5th  of  May  was  incorrect,  and  that 
tbe  /./a.  might  be  properly  issued,  inasmuch 
as  the  money  was  here  directed  to  be  paid  to  a 
person. 

Bat  Lord  Ltm^dale  said  that  was  qoite 
different  application  from  the  one  made,  and 
he  could  give  no  opinion  upon  it. 


Dec.  1  &  15. 


-AOBXXMINT.— SOLICITOR. 


Re  George  'Eyre, 

TAXATION. 

An  apreement  that  a  toHcitor  thatt  be  paid  a 
eertam  nun  per  day  above  his  usuai  oasts, 
is  not  such  an  agreement  as  makes  it  neetS' 
sary  to  obtain  a  special  order  for  taxation. 

This  was  a  motion  to  discharge  an  order  ob- 
tained as  of  course,  to  tax  a  solicitor's  bill  as 
irref^uhir.  The  alleged  irregularity  was,  that 
in  obtaining  the  order  no  mention  had  been 
mtde  of  an  agreement  that  the  solicitor  should 
be  paid  for  certain  services  rendered  bv  him  at 
the  rate  of  three  guineas  a-day  above  tne  usual 
charges. 

Mr.  Kindersky  and  Mr.  Sheffield  for  the  mo- 
tion. 

Mr.  Turner  contri.  Ee  Masters,  4  Dow.  P. 
C.  18  ;  Drax  v.  Scroope,  2  B.  &  Ad.  581 ;  E. 
P.  Wheeler,  3  Ves.  &  B.  21  ;  Re  Smith,  4  Bea. 
309;  Alexander  v.  Anderton,  6  Bea.  405;  Re 
Wkitcomb,  8  Bea.  140 ;  iZe  Rhodes,  8  Bea.  224 ; 
Be  Thompson,  8  Bea.  237>  and  Re  Bracey,  8  Bea. 
331,  were  referred  to. 

Lord  Langdale,  after  stating  the  object  of  the 
motion,  said  that  undoubtedly  the  court  would 
not>  upon  a  common  order  for  taxation,  alter  an 
tgreement  made  between  the  parties  as  to  the 
terms  of  payment,  and  he  should  have  thought 
that  this  agreement  was  of  a  nature  to  interfere 
vith  the  ordinary  exercise  of  the  discretion  of 
the  Taxing-Master.  It  appeared,  however,  that, 
according  to  the  decision  in  Drax  v.  Scroope, 
this  was  not  the  case :  that  the  client  was  allowed 
upon  the  taxation  to  object  to  the  charges,  and 
the  solicitor  to  set  them  up;  and  the  whole 
question  remained  open,  notwithstanding  an 
^eement  of  this  nature.  But  if  so,  he  thought 
that  its  existence  did  not  make  it  irregular  to 
obtun  the  common  order  for  taxation;  the 
motion  must  therefore  be  refused. 


Vitc^eiwBiuWot  of  Cnalanlr. 
Smith  V.  PUmmer,    Jan.  17,  1848. 

Witt.  —  COIV8TIIU0TION.  —  POWXR   OF  AP- 
POIMTMKNT. 

9.,  hating  a  general  power  of  appointment 
amongst  his  children  under  his  marriage 
settlement  by  a  deed-poll  eaeeeuted  wtfV 


cert  any  eon^id^rationt  r^eases  all  kis 
right  and  title  to  exercise  the  power,  bvt^ 
subseqaently,  by  his  wUl,  appoints  certain 
of  the  settled  money  amongst  his  children  g 
Held,  that  the  release  absolutely  destroyed 
the  power. 

The  bill  was  filed  in  this  case  by  the  dnl- 
dren  of  William  Smith.  It  appeared  that  W, 
Smith  by  his  marriage  settlement,  dated  Sept. 
22,  180T,  was  jointly  with  his  wife,  and  in  case 
of  his  or  her  death  the  survivor  of  them,  was 
empowered  to  appoint  certain  property  amongst 
the  children  of  the  marriage ;  and  in  case  such 
power  was  not  exercised,  the  propertv  was  to 
be  divided  amongst  the  children  equally.  The 
wife  died  without  exercising  the  power  jointly 
with  her  husband,  and  after  her  death,  on  Feb. 
22, 1842,  W.  Smith,  by  a  deed-poll,  after  re- 
citing the  power  of  appointment,  and  that  he 
was  desirous  of  eAsolutely  releasing  and  ex- 
tinguishing such  power,  "  It  was  witnessed, 
that  in  pursuance  of  such  desire,  he,  the  eaid 
William  Smith,  did  thereby  absolutely  and  for 
ever  release  and  discharge  the  hereditaments 
comprised  in  the  said  indenture  of  setttement, 
and  the  proceeds  of  the  sale  therecff,  and  the 
stocks,  funds,  and  securities  representing  such 
proceeds,  and  all  lands  purchased  with  audi 
proceeds,  and  ail  and  every  person  and  peraona 
who  were  or  might  become  interested  theraia 
respectively,  from  all  power  and  all  right  and 
title  to  exercise  the  power  of  selection  or  dis- 
tribution of  or  amongst  the  children  of  the 
marriaj^e  of  the  said  William  Smith  with  his 
said  wue,  given  or  reserved  to  him  in  and  by 
the  said  indenture  of  settlement.  To  the  intent 
that  such  power  and  all  right  and  title  to  exer- 
cise the  same  might  thenceforth  be  absololely 
released  and  extinguished  and  be  of  no  effect, 
in  like  manner  as  if  sneh  power  had  never  been 
given  or  reserved  to ,  him,  the  said  William 
Smith."  On  the  22nd  of  May,  1843,  William 
Smith  made  and  puUished  his  will,  whereb]jr, 
after  stating  that  he  had  the  power  under  ma 
marriage  settlement  to  dispose  of  by  deed,  will, 
or  appointment,  certain  sums  of  slock,  he  b^ 
queatned  to  his  son  William  S.  Smith,  4,0Q0l., 
to  his  eon  Joseph  S.  Smith  10,000/.,  and  to  hia 
daughter.  Anno  Naylor,  101/.  The  quest&on 
was,  whether  the  deed-poU  of  February,  1842, 
absolutely  released  the  power,  and  conse- 
ouently  whether  the  bequests  in  the  will  under 
the  power  were  valid  or  not 

Mr.  Stuart,  Mr.  MaUns,  and  Mr.  Steere,  for 
the  validity  of  the  exerdse  of  the  power  by  the 
will,  contended  that  in  all  the  cases  where  a 
deed  of  the  present  kind  was  held  to  be  a  re- 
lease of  the  power  there  was  a  consideration 
expressed  in  the  deed.  Here  there  was  a  niere 
naked  deed  without  any  consideration,  exe- 
cuted indeed  by  the  testator,  but  sever  acted 
on*  and  being  in  fact  nothing  more  than  aioera 
declaration  wat  he  would  not  exerpae  the 
power.  The  authority  given  by  the  settlement 
was  of  an  active  descriptiott.  The  dai^-poll« 
on  the  contrary,  waf  ^  mere  pasaiya.  noiu 
exercise  of  tbe  po«ef^  an4  tharefor^.^id  not 
bar  it. 


a»i 


gjygrwi  QwBtf  f  Ffei  Oiwialii 


VQlo  8af,  tiM7  denied  AejliadiiitlMbpeM*- 
BioD  divers  deeds.  Sic.,  wktreby,  ^pnduoei.  At 
truth  qftke  allegtOiom  that  ik§  tatahr  kft  the 
sM  eomplamant,  his  omijf.ekUd  mud  miUnatrf 
km,  wotdd  appear,  er  whertby,  if  eroAiccd^  it 
woM  appear  that  the  said  teeiaiort^  ike  mi 
eanyUanumt,  hie  ekUd,  er  ene^  Ue  ekildrm,or 
thai  the  teeiaior  left  the  said  eonlpkkmU  hk 
eolenegt  ^Hm,  oromeofhie  next  of  lis.'*  To 
this  answer  the  pkhitiff  filed  ezeeptieBS  for  in- 
sufficiency, on  the  groond  that  the  defendant 
had  not  sufficiently  answered  the  two  intern* 
gatoriee  abore  mentioned .  The  Msster,  hj  Ui 
report,  found  the  answer  insufficient  eKCCTnosi 
were  taken  to  the  Matter's  report  and  nov 
came  on  to  be  argued. 

Mr.  BetheU  and  Mr.  Craiff,  in  support  of 
the  exceptions,  contended  that  the  delendanti 


Mr.  Bolt,  Mr.  Umadee,  and  Mr.  Ehkriom, 

contra. 

The  Vke-ChaneeUor  said,  he  could  see  no 
valid  objection  to  declaring  that  the  power  was 
reteasea  by  the  deed-poll  of  Feb.  1842. 

Leheap  r.  TliUing.    Dee.  16,  1847. 

DISCO VKBY    OF    DOCUMKNTS. — PLBA. — 
ANSWER.— EXCEPTIONS. 

A  plea  to  the  whole  qfthe  discovery  sought  hj 

a  bill,  oMcepi  a  portion  of  the  imterroge^ 

totry  oMugfor  the  produciiom  of  doeaments 

relatmg  to  the  matters  in  the  bUl  w^entiomed, 

shelters  a  defeMUmtfrom  giving  a  general 

diseoverg  of  doewments  asked  for  bg  the 

hill,  and  an  answer  having  (mm  filed  to^ 

gether  with  the  plea  by  w^rf  denial  to  the 

portion  exceed  from  the  operation  of  the  \  hsd  covered,  bv  their  plea,  aH  the  va&f  MWglit 

pUaz    Held,  that  sneh  answer  was  «^- 1  by  the  bill,  and  all  the  discovery*  except  a oa- 

deni^  I  tain  portion  to  which  they  had  answered,  and 

Th»  bill  wns  filed  in  this  case  by  Henry !  *^  P»ly  q»«»*»?"»  ^^^h  As  M^  hsd  to  ^ 
Lehenp,  for  an  account  agunst  Mr.  and  Mrs.  1  *««^  ^^>  ^^«  ^  defend«its  hid  wffi- 
TlnMng,  she  being  administratriz  of  M.  P.  Le- ;  "^^^^^Y  answered  that  portion  of  the  biU  a- 
heap,  who  died  intestate,  leaving H.  Leheup,  i ^^P?**  out  of  the  plea,  v».  so  muchassoo^t 
kin  sole  next  of  kin.  The  biU  contained  the  j »  discovenr  as  to  the  possession  of  documenb 
usual  interrogatory,  askmg  the  defendants ' '^^^'^^y  the  truth  of  the  aUegations,  Aal  the 
••whether  they  had  not  now,  or  had  not  lately,  *«?^^or  left  the  plaintiflF  his  onlycbdd  awl 
and  when  Ust  in  their  possession,  &c.,  divers  «ole  next  of  kin,  would  wpear.  TOe  defend- 
iseds,  &c.,  rdoHngto  the  meOters  eforesaid,:^^*  ^7  ^^]^  answer,  distmctly  denied  the 
amd  whMher  thereby  the  tmtU  of  the  matters y^^^^^  ^i  ?°y  ^^^h  documents;  then-  an- 
qforetatrf,  or  sosienfitf  »McA  o/rtei»  woMnot,  |  V^^^  ^w  sufficient,  and  the  Master  was  then- 
if  produced,  appear,  and  that  they  might  set ,  ^oij^^wpoiig  in  allowing  the  exceptions, 
forth  a  Ust  or  schedule  of  all  such  deeds,  &c."  ^^'  /'««!:'  ^^  Mr.  Hethenngtoa,  i^ 
The  defendant  put  in  a  i^  and  answer  to  the  contended  that  they  were  rfainly  enttkd  to 
Ml;  the  plea  was  in  the  terms  following :-^ |  ^»ve  "^  answer  from  the  defendants  to  the 
« As  to  the  whole  of  the  said  biU,  except  so\intemgiioTy,  asking  them  whether  they  had 
moeh  as  sedn  a  diseomy  from  these  defend- j  any  documente  at  all  refafiii^  to  the  matten  n 
asle*  as  to  whom  M.  P.  Leheup,  the  testator  I  *^«  ^^  mentooned.  The  answo-  merely  denied 
in  the  sahi  bUl  named  did,  at  his  death,  leave  ^^»'  they  had  any  documents  that  would  vrtm 
Iris  next  of  kin,  if  he  did  not  leave  the  said  com-  certain  Rations  m  thebdl,  which  was  cfcai^ 
liainant  his  sole  next  of  kin,  and  except  so  ^P  msufficient  answer.  The  plea  could  not 
nneh  of  the  said  bill  as  chaives,  thai  these  de-'  l^^^}^^  them  from  wiswermg  the  mterrojptory. 


imdants  have  now  or  had,  and  as  seeks  a  dis- 
covery, whether  these  defendants  have  not  now 
ar  had  not,  and  when  last  in  lh«r,  his,  or  her 
possession  or  power,  divers  deeds,  &c.,  whereby 
the  troth  of  the  allegatk>n  in  the  said  bill  con- 
tamed,  that  the  said  testator,  M.  P.  Leheup, 
Inft  the  said  complainant,  his  only  child,  and 
0(^  next  of  kin,  would,  if  produced,  appear, 
and  as  re(|uires  these  defendants  to  set  forth  in 
manner  in  the  said  biU  mentioned,  a  list  or 
■diedule,  &c.  These  defendants  do  plead  to 
tile  aaid  bill,  and  for  plea  say,  &c."  The  an- 
swer accompanying  the  plea  was  in  the  terms 
following :— >*' And  these  defendants  not  wuv^ 
ing  their  said  ]>lea  but  relying  thereon,  and  for 
better  supporting  the  same  for  answer  to  so 
much  of  the  said  bill  as  they  had  not  before 
pleaded,  to  say,  that  the  testator  did  at  his 
deatii  leave  his  sister,  Mary  J.  'Hnling,  the  de- 
fondant,  and  another  person  named  M.  S. 
Begers,  who  was  the  only  child  of  a  deceased 
•iatnr,  his  only  next  of  kin,  and  the  testator  at 
Mndeatit  left  no  odier  next  of  kin,  and  these 
iefondauls  further  answering,  to  such  part  of 
the  said  biU  aa  they  had  not  before  pleaded 


If  they  condescended  to  answer  at  all,  thef 
must  do  80  fully.  Formerly  an  objectios 
would  have  been  taken  to  the  plea  in  point  of 
form,  but  the  new  orders  now  precluded  that 
The  only  course  left  was  therefore  to  object  to 
the  answer,  and  if  that  should  be  dedared  snf- 
ficientt  there  was  no  remedv  whatever. 

The  Vice-Chancellor  said  the  bill  coDtuned 
two  charges :  one  was,  that  the  defendants  had 
in  their  possession  certain  documents  relating 
to  the  matters  in  the  bill  mentioned ;  the  other 
was,  that  they  had  certain  documents  wherebr 
the  truth  of  the  matters  aforesaid,  or  some  d 
them,  would  appear.  A  plea  had  been  pnt  b 
to  the  whole  bill,  excent  that  part  of  it  which 
sought  a  discovery,  wnether  the  defendant 
had  in  their  possession  certain  dociunoiti, 
whereby  the  truth  of  some  specific  allegations 
contained  in  the  bill  would  appear,  and  to  that 
portion  excepted  out  of  the  plea  the  defeodion 
had  answered.  The  queation  appeared  to  )m 
simple  enough.  Have  you  A*  and  ^'^  ^^ 
so  much  of  the  bill  as  seeks  a  discovery*  whe- 
ther I  have  A.,  I  plead;  and  to  so  much  aj 
seeks  a  discovery  of  B.  I  answer.    Thit  ptft 


St^trtor  OamiB  i  Vte^-XUktmeithr.^^V*  C.  Kki^ki  Bntce. 


of  Ae  Ull  wbich  sosglit  a  geoend  diaeofwy  of 
doctunents  was  covered  bf  the  plea,  and  that 
pait  whkh  eouglit  a  diecovery  of  doeumente 
iHnreby  the  trath  of  the  allegations  made  by 
the  pUdntlff  would  appear,  was  answered  bj 
way  of  denial.  He  thought  the  answer  sa£fi- 
ctent,  and  should  allow  the  exceptions  to  the 
Master's  i^sport, 

Vitue>%snn\\ot  Uni^t  Vruce. 
Rocke  V.   Cooke,     Dec.  2,   184/. 

STATUTE   OF   LIMITATIONS. 

A  debtor  hy  simpU  contract  wm  declared 
bmaticm  1823,  mul  two  years  qfter  the 
creditor  brouffkt  a»  action  for  his  debt. 
The  commiUees  qf  the  Itaiatic  filed  abiUto 
reitram  the  action^  imd  an  order  was  made 
by  oansent  of  the  creditor,  that  the  action 
should  be  st^ed,  and  that  he  should  be  re- 
strained from  further  proceeding  in  it,  aud 
from  sum§f  the  debtor  at  law  in  any  other 
proceedings  and  the  creditor  was  to  be  at 
liberty  to  prove  his  debt,  if  he  could,  in  the 
matter  ^  the  lunacy.  In  1828,  the  Master 
reported  thai  this,  among  other  debts,  r»- 
^red  reconsideration,  tmd  finally  he  re- 
jected the  claim.  The.  kmacy  was  never 
aupaseded,  but  in  1841,  the  debtor  charged 
his  estates  with  payment  of  kis  debts,  and 
died  •»  1843.  In  1844,  the  creditor  filed  a 
biU  for  the  administration  qf  his  estate, 
and  the  eomrt  hM,  that  the  effect  of  the 
Statuie  qf  Limitations  was  not  eaduded  by 
tke  proceedings,  and  dtsmimed  the  bill  with 


This  suit  was  instituted  by  a  creditor  against 
the  trustees  and  executors  of  the  will  of  Sir 
Qregorj  Pkige  Turner,  for  the  administration  of 
Ins  estate.  The  plaintiff,  Mr.  Rocke,  sued  on 
bdialf  of  himself  and  all  other  the  unsatisfied 
aimple-contrsct  creditors.  The  facts  were, 
ibaa  before  1823,  the  late  Sir  Gregory  Psge 
.  Turner  gave  to  the  plaintiff  certain  promissory 
notes  to  the  amount  of  3,000/.,  in  payment  of 
'  lent,  and  pictures  and  other  works  of 


before  tha  Master  to  whom  that  mattBr  stood 
referred.  Mr.  Rocke  took  in  his  daim,  and 
the  Msster,  by  his  report  dated  ^  August. 
1828,  stated  that  this,  among  odier  claims,  i#- 
quired  reconsideration,  and  on  a  reference  bsck 
to  him  he  made  a  further  report,  not  mention- 
ing the  claim  of  the  plaintiff,  and  after  the 
Master's  death,  a  note  was  found  in  his  htnd* 
writing,  in  which  he  stated  his  opinion  that  the 
chum  ought  not  to  be  allowed.  The  con- 
mission  of  lunacy  never  was  superseded,  but 
Sir  Gregory  Page  Turner  made  his  will  on 
15th  of  March,  1841,  by  which  he  devised  his 
real  estates  to  the  defendants,  with  directions 
to  pay  his  debts,  except  mortgage  debts,  with 
interest  for  one  year  after  they  were  respectively 
contracted  up  to  the  time  of  payment ;  and  he 
appointed  the  trustees  executors  of  his  will. 
He  died  on  the  6th  of  March,  1843,  and  the 
present  biU  was  filed  on  the  5th  of  February 
following. 

Mr.  Russell  and  Mr.  Olasse  argued  that  the 
proceedings  in  the  former  suit  prevented  the 
operation  of  the  Statute  of  Ltmitatk»na,  which 
had  been  set  np  by  the  answer;  and  tethir 
that  the  order  made  in  the  former  suit  was  oabr 
partially  by  the  consent  of  the  present  plaiotis, 
and  not  wholly  so  as  to  predude  hnn  from  as- 
serting his  clum. 

Mr.  J)fed,  Mr.  Wigram,  Mr.  IFiiooe*,  Mi. 
FreeUng,  and  Mr.  fVebb,  for  the  several  da- 
fendants,  insisted  on  the  Statute  of  limitatiof, 
and  that  the  plaintiff  was  condusively  bound 
by  the  Order  of  1835. 

During  the  argument  the  following  caaas 
were  dted  and  observed  on,  namdy  ^-*BaBRf 
V.  Ht^kins,  1  Sch.  k  LbL  441;  Baparie 
JkPDougail,  12  Ves.  384 ;  Bampton  t.  BirthaM, 
5  Beav.  67;  Davenport  v.  Stafford,  8  Besir. 
603 ;  and  Uroton  v.  NewaU,  2  Myl.  &  Gr.  656. 
His  Honour  said,  that  this  was  a  iml,  not 
an  equitable  demand,  and  the  plaintiff's  ti^ 
if  he  had  one,  to  come  to  the  court  for  the  ad- 
ministration of  the  alleged  debtor's  estate  ink 
grounded  on  that  legal  demand,  and  the  saan 
had  been  made  the  subject  of  an  sction  so  te 


nsotiey 

art  sold  to  him.  'In  January,  in  that  year,  the  |  back  as  1825,  the  alleged  debtor  being  then  a 
aolkitor  for  Sir  G.  P.  Turner  wrote  to  the  |  lunatic  and  so  found  l^  virtue  of  a  commissioo. 
{daintiff  s  letter,  saying  that  his  deUs  would  be ,  That  action  and  all  other  proceedings  at  law 
paid  with  all  possible  dispatch.    In  November]  for  the  demand  had  been  restrained,  absohitdjr 


mlowing  he  was  arrested  and  confined  in  the 

Kii^s  Bench  Prison,  at  the  suit  of  another 

creditor,  and  in  the  follcwing  month  he  was 

declared  a  lunatic  and  to  have  been  of  unsound 

mind  from  July  1,  1823.    In  Trinity  Term,  in 

tbe  year  1825,  the  plaintiff  lodged  a  detainer 

agamst  him,  he  beinff  still  a  prisoner,  and  on 

the  33nd  of  June  following,  the  committees  of 

the  estate  filed  a  bill  to  restrain  the  action,  and 

tfaat  the  notes  might  be  delivered  up  to  be  can* 

edied.    In  thai  soil  an  order  was  made  by 

tPosent  of  Mr.  Roeke^  dated  27th  July,  1825, 

laaiiaiuiug  the  action  and  also  other  pfoceed* 

iaga  at  law  against  the  luaatie ;  ana  it  was 

tether  ordeiadtiMtallprooeedinffs  in  the  suit 

abouM  be  stayed,  and  thai  Mr.  Kodce  dioold 

hn  at  libarty  to  carry  in  his  dmn  agahist  the 

aaiHte  of  the  famatie  in  tile  natter  of  ws  hmaey 


barred  by  an  order  in  a  suit  instituted  by  the 
committees,  which  order  was  made  with  the 
consent  of  the  present  plaintiff.  This  coot 
had  now  no  jurisdiction  to  alter  that  order,  and 
supposing  it  conld,  no  case  was  before  it  to  in- 
duce it  to  do  so.  A  state  of  fthinos  aioht 
havearisen,  in  which,  notwithstanding  this  oraw, 
the  creditor  might  have  sued  in  some  ordinary 
court  of  law  or  equity,  but  had  each  astsftscif 
things  arisen  ?  llw  plaintiff  had  actually  and 
actively  availed  hims^  of  the  Order  of  189S, 
and  after  various  reports  and  reoonsidsntioa  of 
the  claim*  it  was  finally  disallowed  on  2fith  of 
A^gnst,  1829.  F^nas  that  day  nnlil  after  Hm 
dsath  of  the  lunatic,  the  aBeged  debtor,  whioli 
took  plaee  in  1843»  the  creditor  waa  dboohndr 
onieacant,  and  the  Statnteof  linatationacieai^ 
disposed  of  the  claim,  unksa  thaOKderelldai^ 


mtpiHor^biuii:  Vlee^tammoOarKimtfkiBnioe. 


aad'itlitr  pRXSeeiMiiffs  tinder  it,  ptedoded  its 
mMOttibtt,  and  hii  Honour  wai  at  opinion  that 
liflf  did  Mt.  The  bili  most  therefore  be  dis- 
IwithcoBta. 


[In  Bankruptcy.] 

JBqMH'te  StepbeitMi,  ifi  re  Stephenson.   Dec.  13 
and  20,  1847. 

MOftTOAOK  OF  8T0CK-IN-TRADB*—- DISTRJB88 
FOR  RBNT.— MARSHALLING. 

Where  a  trader  had  mortgaged  hie  stockHn- 
trade  and  goods,  and  retained  possession 
and  added  to  his  stock  ;  and  then  the  land- 
lord  distrained  for  rent  and  sold  part  qf 
the  goods,  amd  then  the  trader  became  bank- 
rvpt:  Held,  that  the  mortgagee  was  only 
entitled  to  the  remaming  farmture  and 
stock  that  existed  at  the  tisse  of  the  mort- 
gage :  Held,  also  that  the  mortgagee  had  a 
right,  as  against  the  assignees,  to  the  bene- 
Jit  qf  the  doctrine  tif  marshalling. 

By  a  deed  dated  30th  July,  1844,  John 
Stef^eneon  (the  bankrupt)  assigned  to  Joseph 
Stephenson  (the  petitioner)  all  his  household 
furmture,  stock-in-trade,  shop  fittings,  and 
Other  fixtures  in  and  about  his  house  and  shop, 
and  all  his  book-debts  relating  to  hie  trade,  for 
aecuring  500A,  (part  then  due  and  part  then 
advanced,)  with  interest  at  five  per  cent.,  with 
pow«r  of  sale,  if  the  money  was  not  paid  on  the 
*it  of  October  following.  The  bankrupt  car- 
ried on  his  business  down  to  August,  1847, 
and  bought  and  sold  stock  accordingly;  but  a 
pereon  was  put  into  possession  on  behalf  of 
the  petitioner.  On  the  3rd  of  last  month  the 
landkitd  distrsined  for  rent,  and  the  broker 
was  authorized  by  the  petitioner  to  hold  for 
bim  as  well  as  for  the  landlord.  On  the  l6th 
of  August  the  broker  sold  pare  of  the  furniture 
«Bd  paid  the  rent  and  expences,  and  held  the 
Met  of  the  property  as  bailiff  for  the  petitioner. 
On  the  foUowing  day  the  petitioner  removed 
the  remainder  of  the  goods,  stock.  Sec.  to  a 
warehouse,  and  a  fiat  in  bankruptcy  being  is- 
sued after  the  14th,  the  same  were,  on  the  19th 
of  the  same  month,  seized  by  the  messenger 
mder  an  order  of  the  commissioner  acting  on 
the  fiat.  The  petitioner  applied  to  the  com- 
missioner for  leave  to  sell  the  goods.  Sec,  and 
to  prove  for  the  difference ;  but  he  would  not 
allow  the  same,  saying  he  had  no  jurisdic- 
tion so  to  do.  The  petition  now  prayed  that 
^b»  petitioner  might  be  declared  a  legal  mort- 
gagee of  the  unsold  furniture,  stock-in-trade. 
Sec.,  and  of  the  book  debts  due  at  the  time  of 
the  mortgage  deed  ;  that  an  account  might  be 
taken  of  money  due  and  interest  on  the  secu- 
iky ;  that  the  goods  might  be  sold,  and  that 
the  petitioner  might  have  leave  to  prove  for  the 
deficiency,  if  any. 

Mr.  5iDiiii«^oii  and  Mr.  Metcalfe  for  the  peti- 
tion, cited  Aldrich  v.  Cooke,  8  Ves.  382 ;  Jame- 
«o»v.Biitf,  STer.Rep.6l8;  T^mfield  v.  HilU 
Moit/fi-Man.  and  Qran.  245;  Greenwood  y. 
ChetrckiH  1  Myl.  and  K.  546,  and  Sk^.  v. 
MsKfwood,  %%eisai.  966* 


Mr.  BsuseU  and  Mr.  Hahds  appeand  for  tk 
assiflneeaf  and  opposed  the  petition. 

Sur  J.  L.  Knwht  Brwce,  V.  C— I  viU  conn. 
der  the  point  of  marshalling.  It  is  one  of  loan 
eonseouence,  and  I  will  communicate  with  Mr. 
Visard,  and  through  him  the  parties  will  kaov 
my  opinion.  I  do  not  at  preaent  know  hov  die 
order  should  be  prepared  in  that  respect,  h 
the  case  of  Tombs  v.  Roch,  (2  Coll  C.C.  499^) 
I  defined  the  word  marshalling. 

Subject  to  that  question  &ere  must  be  i 
common  order,  as  in  the  case  where  there  it  i 
written  security,  subject  to  what  I  am  about  ta 
mention,  extending  only  to  such  furniture,  fix- 
tures, and  stock-m-trade,  and  property  pw^ 
porting  to  be  included  in  the  assigameDt  at 
now  remain,  and  as  were  in  the  house  and 
shop  at  its  date.  Then  it  will  be  ioquued 
what  are  existing,  if  any,  and  the  security  will 
be  made  available  except  only  on  what  the 
landlord  may  have  sold. 

The  costs  will  be  borne  as  usual  npon  a  wxitp 
ten  security,  except  so  far  as  thev  have  bett 
increased  by  claiming  the  book-dents.  So  \a 
as  they  have  been  increased  by  claiming  tbeie 
debts,  the  petitioner  must  nav  them.  So  iiu 
as  the^  have  been  increased  dj  claiming  the 
stock-m-trade  not  on  the  premtises  at  the  date 
when  the  deed  was  executed,  there  will  be  no 
costs  on  either  side.  But  as  it  is  suggested 
that  the  expense  of  the  apportionment  of  such 
costs  will  far  exceed  then*  value,  let  the  order 
be,  as  to  costs,  in  the  usual  manner  as  in  the 
case  of  a  mortgage  or  a  written  instrument 

Dee.  20M.— Sir  J.  h.  Knight  Brwe,  V.  a- 
The  question  upon  which,  having  some  deobti, 
I  reserved  my  opinion  in  this  eaae,  is  one  of 
marshalling.  Certain  personal  chatlels  of  the 
bankrupt  were  specificdly  charged  by  him,  for 
valuable  consideration  by  way  of  morH;s|(e,  Ib 
favour  of  creditors.  The  bankrupt  being  per- 
mitted to  have  possession  of  those  goods,  ad 
being  in  possession  also  of  other  personal 
chattels,  to  which  the  ereditor'e  security  did 
not  extend,  the  bankrupt's  landkMrd  distrained 
for  rent,  not  upon  the  former  only,  birt  upon 
both  sets  of  goods.  The  person  an  possessioD 
under  this  distress  was  requested  by  the  mort- 
gagee, and  consented,  to  hold  possessioaof 
the  goods — at  least  of  the  mortgaged  goods- 
for  him  aa  well  as  for  the  landlord,  without 
prejudice  to  the  landlord's  rights.  All  this  was 
DeUire  the  bankruptcv.  A  side  took  plsoi 
under  the  distress.  The  diatresa  onlv  took 
place  after  the  bankruptcv,  by  whicli  dtat 
which  was  the  landlord  s  aemand  was  satif- 
fied.  The  goods  which  were  the  aubject  of  tbe 
distress  were  not  all  sold,  but  they  induded 
some,  if  not  all,  of  those  which  wein  the  nih 
ject  of  the  mortgagee's  aecurity^  whilst  aom 
or  all  of  the  goods  to  which  thie  security  ^ 
not  extend  remained  unac^.  The  di^olBd 
point  ia,  aa  to  the  mortgagee's  right  tq  dam 
as  against  the  assignees,  the  benefit  of  the  dM* 
trine  of  marshalhng  s  be  aaeerting,  and  tlM9 
denvin^,  that  the  ^ooda  wh^  wnre  not » 
eluded  m  hie  aecunty  wese  A*  A9lrf>cahkli 
the  payment  of  the  landlord's  dttnanl  tt^ 


Superior  C<mrt$:  V.  C.  Kmjfkt  iirtic9,^0|i«f^UJ8«9C*. 


copseqnendy,  that  the  mortgagee  is  entitled,  as 
i^innst  the  ftitigtfees,  to  be  placed  sdbstan- 
tttlly  Id  the  same  Bituation  as  the  landlord, 
attd  to  regnlate  bis  proceedinii^s  in  conformit)' 
with  that  title.  I  nave  considered  the  point, 
and  mjr  doubt  has  been  removed.  The  doc- 
trines and  the  mles  recognized  by  Lord  Eldon 
in  Ahhick  v.  Cooke  seem  to  reach  this  case 
which  is  new  in  species,  but  not  generically. 
Fraud  and  reputed  ownership  were  there  out 
of  the  question.  The  assignees  and  the  bank- 
mpt  are  as  one,  and  say  that  no  third  person's 
nghts  can  intervene,  llie  simple  case  of  a 
person  having  lent  goods  to  one  whose  land 
lord  distrains  upon  those  goods,  and  also  upon 
the  proper  goods  of  the  tenant,  may  be  thought 
to  exhibit  more  strikingly  the  present  neces 
8tty,  in  point  of  reason  and  justice,  for  judicial 
mterference,  but  does  not,  in  substance,  differ 


power  of  redemption,  and  tbcr  timet^  for  pfcyk 
ment  in  the  second  mortgage*  differed  soqit> 
those  in  the  first,  but  thio  lessor  of  tbe  plaintii? 
did  not  take  any  greater  estate  In  the  prbnmm 
than  the  first  mortgagee  had  done.  A  verdict 
was  found  for  the  plamtiif,  with  leave  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  the  6nA 
was  not  properly  stamped. 

ByJes,  Serjeant,  and  Mr.  Prenderffost  far  tho 
plaintiff^  By  the  instrument  in  question,  the 
remainder  of  the  term  originally  granted  to 
Brick  wood  waa  assigned  to  the  lessor  of  the 
plain  tiff,  in  consideration  of  350/.  paid  for  the 
purpose  of  paying  off  the  first  mortgage,  and 
by  way  of  furmer  advance.  The  lessor  of  the 
pUintiff  does  not  take  any  greater  estate,  nor 
docs  he  take  any  better  security  than  was  ori- 
ginally granted  tD  the  first  mortgagee;  for  in 


(Before  the  Four  Judges.) 

Doe  dem.  Crawtejf  v.  Gwitridge,    Hilary  Term, 
1848. 


much  from  other  case^.  I  must  direct  the  |  the  first  mortgage  Guttridge  covenanted,  and 
rules  of  marshalling  to  be  apphed  as  between ,  in  the  second  the  widow  ami  son,  who  repre- 
the  mortgagee  and  the  assignees.  It  is  one  of  |  sent  him,  covenanted.  The  instrument,  there- 
thoee  cases  in  which  I  cannot  dispose  of  the  •  fore,  is  a  transfer  of  mortgage,  by  which  a  sum 
details  here.  I  can  do  no  more  than  state  the ;  has  been  advanced  by  way  of  further  charge,  and 
principle.  The  counsel  on  both  sides  must  comes  within  the  provisions  of  the  3  Geo.  4,  c. 
assist  the  registrar  in  drawing  up  the  order.        117,  s.  2,  and  if  so  a  sufficient  amount  of  duly 

has  been  paid.  Doe  d.  Bartle^  v.  Gra^j,^  Doe 
d.  Barnes  v.  Rowe,^  Doe  d.  Bowmau  v.  Z#etnf,^ 
Doe  d.  Snell  v.  Tom.^ 

.     Mr.  O'Malley  and  Mr.  Peacock,  contrL     In 

I  Doe  V.  Gray,  no  opinion  was  given  on  the  point 

I  now  before  the  court,  and  in  Doe  v.  Row0  it 

TiiAN8FER  OF  MORTOAGE.-NEW  SECURITY.  ^'^  "^'.  become  uccessary  for  the  cojort  togwi 

— 8TA  MP  \^^^  opmion  on  the  pomt  now  under  discussHHi. 

,,j^„'        ^  ,  The  case  of  Lamb  v.  Peace,,*  Broun^  v,  FieagJ 

A.  mortgaged  land  to  B.  for  a  term  of  years,  ^nd  Humberstone  v.  Jones^t  show  that  the  ^ 

X.  d^^lemng  the  property  to'hiswife  for     -^^^^^^  of  3  G.  4,  c.  117,  are  not  applicaWL 

hfe,  remainder  to  his  son  tn  fee.    In  «>«-  ,^,,^^6,  besides  the  fresh  advance  of  mone^ 

stderatton  of  the  payment  of  the  sum  fld-  the  mortgagee  under  the  second  deed  Ukes  any 

ooMced  hyh,  and  a  further  advance,  Me [  additional  security;  and  in  the  last  case  tU 

w%dow  and  son  joined  %n  mortgaging  the^  Court  of  Exchequer  held  that  a  covenant  to 

property  to  C,for  the  residue  of  thM  term    \^^^^^  original  sum  and  the  additional  ^ 

Held,  tkatC.,bythstnstrument,  took  afresh  ^^^ce,  together  with  a  power  of  sale  wlvoh  di4 

stcurUy,  and  that  a  deed  stamp  of  il  los.  |  „^,t  ^^^  j^  ^y,^  fi^st  mortgage,  rendered  the 

and  that  the  ad  valorem  instrument  liable  to  a  deed  stamp.    [Pattesou^ 

J.    The  covenant  by  the  first  mortgagor  would 

bind  his  heirs,  and  therefore  these  mortgagor* 

were  originally  liable.]    They  were  only  liabl» 

to  the  extent  of  assets  by  descent,  but  they 

have  now  taken  upon  themselves  an  additional' 

responsibility. 

Lord  Denman,  C.  J.  It  appears  to  me  thai 
this  is  the  same  as  if  a  new  party  was  intro- 
duced covenanting  for  himself,  his  heira  and- 
assigns,  and  that  the  stamp  therefore  la  in*: 
sufficient. 

Mr.  Justice  Patteson,  I  am  of  the  same 
opinion.  It  appears  to  me  that  the  lessor  of 
the  plaintiff  by  this  instrument  takes  an  ad- 
ditional security.  Parties  are  now  introduqed, 
and  made  personally  bound  for  the  whole  aum^ 
who  were  not  so  by  the  first  mortgage. 
Mr.  Justice  Coleridge  concurred. 

•  3  Ad.  &  El  89.        *  4  Binfr  N,  Cfd^^ '. 
«  13  Mee.  &  Wels.  24J.    MQ.fi.  6*6,. . . 

•  8  Ad.  &  El.  248.   ,       '  6  0.  a,  U.      .  ■  > 
f  16  Law  Jour.  Sxc(i.  Ma^  _.     ,  ^..il 


was  necessary^ 
duiy  on  the  further  sum  advanced,  as  re- 
quired by  3  Gfeo.  4,  c.  117,^.2,  was  not 
svfident. 

This  was  an  action  of  ejectment  by  the 
loortf^sgee  against  the  mortgagor.  Joseph 
Guttridge  mortgaged  the  premises  in  dispute 
to  one  Brickwood,  for  a  long  term  of  years  for 
the  repayment  of  160/.  Guttridge  died,  be- 
qoenlhing  the  premises  to  his  wife  for  life, 
wifli  remainder  to  bis  son  in  fee.  The  widow 
nnA  son  afterwards,  in  order  to  pay  off  the 
hnt  mortgage  and  to  obtain  a  further  ad- 
Van4!e,  in  consideration  of  350/.,  joined  in  a 
BKMtgage  of  the  premises  to  the  lessor  of 
tlie  plttntiff  for  the  residue  of  the  term. 
The  facts  above  stated  were  recited  in  the 
eeeond  mortgage,  on  which  stamp  duty  to  the 
MDCMint  of  5/.  had  been  paid,  being  the  ad 
vmhprem  duty  on  the  additional  sum  advanced, 
ittMi  the  progressive  doty  required  bv  the  55 
Geo.  3,  e.  194.  At  the  trhd  the  deea  was  ob- 
jeeled  to,  on  the  ground  that  it  was  insuffi- 
cieflittf  ettmped  for  want  of  a  deed  stamp.  The 


3«ir. 


St^eritr  (kntgUi  (ji^tiifs Mmukt   QKmi^sIimwIiFmftiotXSwrL 


Mr.  Jfutwe  Wiffhimmh  I  Ouak  diit  wm 
not  a  men  ttaasfer  of  the  mortgage  within 
the  provieioDS  of  the  3  Geo.4,  c.  117*  ••  2» 
because  a  new  Becurity  was  given  by  the  in- 
tioduction  of  parties  who  are  now  made  per- 
sonaUy  responsible,  but  who  were  not  so  be- 
fore, and  a  deed  stamp  therefore  is  rendered 
necessary. 

Byks,  Serjeant,  applied  to  have  the  rule 
made  absolute  for  a  new  trials  on  payment  of 
costs. 

Rule  absolute  accordingly. 


^vLtm'i  Beiufi  practice  Court. 

(Before  Mr.  Justice  Wightman.) 

Eastham  v.  Tyler.    Trinity  Term,  1847. 

PA.RTICULAB8    OP    8KT-OTP. —  BVIDSMCB.— 
ARBXTBATION. 

A  particular  of  set-off  for  20/.  12*.  6d.,  for 
work  done  to  a  house  and  shop,  specified 
certain  items,  and  then  concluded,  "and 
sundry  work,  nails,  fyc:*  At  the  hearing 
of  a  reference  of  the  cause  before  a  legal 
arbitrator,  it  was  proved  that  the  value  of 
the  specked  work  was  9L,  but  under  the 
words  •*  Sundry  work  "  the  arbitrator  {sub- 
ject to  the  opinion  of  this  court)  admitted 
evidence  of  work  on  the  premises  to  the 
amount  of  10/.  Is.  Held,  that  this  evidence 
was  rightly  received  by  the  arbitrator,  and 
that  if  the  plaintiff  was  in  any  way  misled 
by  the  form  of  the  particular,  it  was  for 
htm  either  to  have  applied  for  further  par- 
ticulars, or,  when  before  the  arbitrator, 
have  asked  for  an  adjournment  of  the  re- 
ference, if  he  wished  time  to  answer  the  evi- 
dence as  to  the  claim. 

Early  in  the  Term  Mr.  Chambers  obtained 
a  rule  calling  on  the  defendant  to  show  cause 
why  a  verdict  should  not  be  entered  for  the 
plaintiff  in  this  cause,  pursuant  to  the  certificate 
of  the  arbitrator,  given  herein. 

In  this  case  it  appeared  that  a  plea  of  set-off 
was  pleaded  by  the  defendant,  who,  in  pursu- 
anoa  of  an  order  of  Mr.  Justice  Erie,  made  on 
the  8th  of  March,  1847,  delivered  a  certain  par- 
tioular  of  set«off.  Subsequently  to  this  the 
cause  was  referred  to  a  legal  arbitrator  by  an 
order  of  reference,  dated  the  28th  of  April, 
llie  arbitrator  proceeded  with  the  reference, 
and  examined  witnesses  on  both  sides,  after 
which  he  gave  a  certificate  in  the  following 
form: — 

"Having  heard,  examined,  and  considered 
the  allegations  and  proofs  of  both  the  said 
partiea,  humbly  states  the  following  question 
A>r  the  opinion  of  this  honourable  court.  The 
defendant's  particulars  of  set-off,  delivered 
under  an  order  of  Mr.  Justice  Erie,  dated  the 
8th  of  March,  1K47,  are  as  follows,  vis : — 

"March,  1846.— To  fitting  up  a    £.  s.  d. 
shop  in  Anderson  Street  with  one 
pair  of  glass  doors  and  fimlight,  lock 
and  bolts  and  hinges  to  a  partition  to 
ditto,  and  motdding  aSl  complete,  and 


fitting  «p  shop  wMommik  glasa 
casa  and  linings,  and  anndry  woA, 
nails,  &c.»  &c 90  12  4 

'f  The  amount  due  to  the  defendant  for  the 
work  so  particularised,  that  is  to  say,  'for 
fitting  up  a  shop  in  Anderson  Street  witli  mt 
pair  of  glass  doors  and  fanlight,  lock  and  bolts 
and  hinges  to  a  partition  to  ditto,  and  moald- 
ings  all  complete,  and  fitting  up  shop  window 
with  glass  case  and  linings,"  is  9/. 

"The  amount  of  other  work  done  abomt  tbe 
premises  and  included  under  the  term  '*  sundry 
work,"  is  10/.  U.,  making  together  19/.  is. 

'*  The  plaintiff  objected  to  anv  evidence  bong 
given  under  these  particulars  or  set-off  of  more 
than  the  work^specified,  constituting  the  9/., 
and  I  received  the  evidence  of  the  residue, 
subject  to  that  objection.  If  the  court  sball  be 
of  opinion  that  the  evidence  of  set-off  under  the 
words  "sundry  work,"  to  the  amount  of 
10/.  Is,,  ought  not  to  have  been  received,  theo 
I  certify  that  a  verdict  for  the  plaintiff  should 
be  entered  for  8/.  15^.  debt,  and  Is,  damages; 
but  if  the  court  should  be  of  opinion  that  such 
evidence  was  properly  received,  then  I  certily 
that  a  verdict  should  be  entered  for  the  defend- 
ant ;  and  I  further  certify  that  in  either  caK 
the  costs  of  the  reference  and  certificate  are  to 
be  paid  by  the  said  parties  in  equal  propoitioni 
As  witness  my  hand  this  3rd  day  ot  May,  1847. 
" Arbitrator." 

The  present  rule  having  been  obtained, 
Miller  now  (June  11)  showed  cause,  and 
contended,  that  the  particulars  were  quite  larfre 
enough  to  justify  the  arbitrator  in  admitting 
the  evidence  as  to  the  10/.  Is.  If  the  plaintif 
had  thought  the  particulars  too  genera],  be 
might  have  applied  for  further  and  better  par- 
ticulars, or  asked  the  arbitrator  for  an  adjourn- 
ment if  he  was  in  any  way  taken  by  surprise  by 
the  evidence  when  given;  it  was  clear,  however, 
that  he  could  not  have  been  in  any  way  d^ 
ceived,  for  the  work  was  proved  to  have  been 
done,  and  therefore  the  plaintiff  must  hxn 
been  well  aware  of  what  was  intended  to  be 
proved  under  the  particular.  It  is  always  enough 
if  a  particular  be  intelligable  to  a  reasonable 
extent  and  not  calculated  to  mislead.  lAnes  r. 
Rees,  1  Jurist,  593.  Under  all  the  circumstan- 
ces, therefore,  this  rule  must  be  dischai^ged, 
and  a  verdict  entered  for  the  defendant. 

M.  Chambers,  {Lush  with  him,)  was  heard 
in  support  of  the  rule.  He  contended,  thst  the 
particular  delivered  bv  the  defendant  in  this 
case  was  one  clearly  calculated  to  miakad.  IV 
object  of  the  strictness  required  in  particoUis, 
is  laid  down  in  Archbold's  Practice,  vol.  3,  p. 
1216.  *'  The  object,  however,  of  this  strictnsis 
is,  that  the  opposite  party  may  know  what  will 
be  attempted  to  be  proved  against  him  at  tiis 
trial,  and  prepare  his  evidence  accordingly.*' 
Now,  in  this  case  the  particulars  given  is  dmf 
calculated  to  mislead,  for  the  larger  part  of  the 
defendant's  claim  of  20/.  12*.  6iL  is  attsmptsd 
to  be  recovered  under  the  words ''  amdiy  workr 
nails,  &c.  &c.,"  the  larger  part  of  the  ciaiBi 
being  thna  put  in  m  an  aLisatwi  mevriyl^ 


SuptftOT  &^tit97 


B  benign  MMQAfyrehcflMMl  ifi  th6  tfentndttjr : 

tim  WW  elmriy  cakukted  to  mbleMthe  ]^aiti^ 
tiii^  «iid  therefore  tbe  urbitratDr  ought  net  to 
lave  admitted  the  evidence.  The  rale  muvt 
therefore,  it  is  sahmitted,  be  made  abBolnte,  and 
a  verdict  entered  for  the  plaintiff. 

tVisfhiman,J,  If  I  were  satisfied  that  in- 
justice would  be  done  hj  the  defendant's  suc- 
ceedinf^  in  this  case,  I  should  pause  before  I 
dischar^red  the  present  rule,  but  I  am  of  opinion 
th^  th^e  is  no  hardship  at  all  done  to  the 
plaintiff  hy  the  evidence  being  admitted  by  the 
arbitrator  under  the  particular  as  it  stands. 
If  the  plaintiff  was  not  quite  satisfied  with  it, 
he  ehould  have  taken  out  a  summons  for 
farther  and  better  particulars.  He  knew  that 
soHiething  more  was  intended  than  the  9^  He 
BMiait  have  known  that  be  owed  the  defendant 
as  much  monev  as  the  defendant  owed  him,  ^et 
he  goes  on  with  the  action  and  lies  by,  tiiinkmg 
he  could  take  advantage  of  what  he  thought 
wns  a  delect  in  the  particular.  If  he  had  been 
misled  in  any  way,  he  ought  have  asked  for  an 
adjournment,  which  the  arbitrator  would  have 
in^mted  as  a  matter  of  comrse.  As  it  is,  I  think 
Ufte  evidence  was  rightly  admitted,  and  that  the 
verdict  ought  to  be  entered  for  the  defendant. 
The  present  rale  will  therefore  He  discharged. 
Rule  discharged. 


Fmtihe Cmtd    C&mmiM  Pletu, 


Cnmmnn  ^leos. 

Fonsey  r.  Hidcman.    Sittings  after  Michaehnas 
Term,  Dec.  8th,  1847. 

GAMES    AND  WAGERS  ACT,  8  &  9  VICT.  CAP. 

109. CONSTRUCTION  OP  18TH  SECTION. — 

RIGHT    TO     RBCOVBR     BACK     STAKE     DB- 
POSITED. 

WTkere  a  sum  of  mOTiey  was  deposited  in  the 
bands  of  a  stakeholder  to  aUde  the  event  of 
an  illegal  wager  ;  but  before  the  determinar 
tion  of  such  wager,  one  of  the  parties  gave 
a  notice  of  his  abandoninejU  of  the  wager. 


Ml 


«De  xime  aiipunuea,  waoEeci  over  ine 
and  tiiat  oe  sad,  thcivnpcA,  paid  ovq*  the 
amoimt  of  the  deposit  to  Inacs.  The  jury; 
under  the  directioB  of  the  fearnedjudbs,  at  the 
trial,  found  a  wrdict  for  tiie  plaintiff  for  tin 
sum  of  2(M.,  and  a  rule  msi  having  been  (^ 
tained  to  set  aside  that  verdict  and' for  a  new 
trial  on  the  ground  of  inisdirection, 

Taffourd,  Seijt,  and  Phinn  now  ri)owed 
cause.  Tlie  first  point  raised  here  by  th  3  de- 
fendant, is  that  under  the  provision  of  tbe  8  &c 
9  Vict  cap.  109  sec.  18,  the  plaintiff  cannot  v»- 
cover  in  the  present  action.  That  sectaon 
eiuK^  ''that  all  contracts  or  agreementa, 
whe^wr  by  parol  or  in  writing,  by  way  of 
gaming  or  watering,  shall  be  null  cod  void, 
and  that  no  smt  shdl  be  brought  or  maintuned 
in  any  court  of  law  or  equity,  for  recovering  any 
sum  of  money  or  valuable  thing  alleged  to  ba 
won  upon  any  waoer,  or  which  shall  have  bean 
deposited  ia  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager,  shall  have  been 
made."  Looking  at  the  preamble  of  the  act, 
and  the  whole  of  the  section  together,  it  is  sub- 
mitted that  the  intention  of  the  act  is  to  pre- 
vent the  recovery  of  a  sum  deposited  to  abide 
the  event  of  a  wager,  by  a  winner,  either  from 
his  adversary  or  the  person  who  acta  as  stake- 
holder, and  not  to  prevent  a  party  from  recover- 
ing, after  he  had,  as  here,  abandoned  the  illegal 
puxpose'  for  which  the  money  had  been  de- 
posited. To  ffive  a  contrary  constraction  to 
the  act  would  have  tbe  effect  of  destro^g  the 
locus  pemteutim  of  the  parties  making  the 
wager,  which  could  never  have  been  intended. 
The  latter  provisions  of  the  section  might  be 
unnecessary,  but  they  must  be  construed  with 
reference  to  the  first  part  of  the  section,  of 
which  they  are  nothing  more  than  an  extension 
in  terms.  The  court,  even  if  any  doubt  ex- 
isted, would  not  cany  the  interpretation  farther 
than  what  appeared  to  be  ihte  intention  of  the 
legislature.  Dwarrison  Statutes,  584;  Sa/ilelrf 
V.  Johnson,  I  Hare,  307 ;  Green  v.  fVoodf  7  Q« 


J         ^  •      .1      *  ui  u    \  i-  I  *•  ^78  ;  Crespigny  v.  Wittenmon,  4  T.  R.  790; 

taui  reqmrmg  the  stakeholder  to  repay  hw  \  ^^^  ^^^^  ^^^  Statutes.  But  assuming  liiat  the 
demmt :  Held,  thiU  an  aetwn  for  money  1  ^^^^^  j^  qwestion  was  a  bar  to  the  right  of 
A^  and  received  to  the  use  of  t^  partj,  I  j^^tion,  H  can  only  be  made  available  as  a  de- 


giving  the  notice,  lay  to  recover  frofi  the  i 
stakeholder  the  amount  qf  such  deposit, 
uotwithstantUtig  the  provision  of  the  S  ^  9 
Vict,  cap,  109,  sec.  18  .•  Held  also,  that  if 
the  statute  had  been  a  good  answer  in  bar  it 
nsust  have  been  speciaUy  pleaded. 

Dbbt  for  money  had  and  received.  Flea 
nun^tsam  indebitatus*  At  the  trial  before 
Wilde,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1846,  it  was  proved  that  a 
bet  epf  SO/,  aside' had  b^  made  on  a  trotting 
match  to  come  off  on  the  Uxbridge-road,  be- 
tween the  plaintiff's  horse  and  that  of  one 
Isaacs.  The  plaintiff  had  deposited  his  20/. 
with  the  defendant  as  a  stakeholder,  but  before 
the  tsne  appointed  for  deciding  the  match  he 
determined  not  to  let  his  hone  trot,  and  gave 
the  defendant  notice,  requiring  him  to  return 
the  amount  of  his  deposit.  This  the  defendant 
ha^od  to  do,  alteging  tittt  Isaacs'  hone  had,  at 


fence  when  specially  pleaded,  and  cannot  be 
given  in  evidence  under  the  plea  (as  here)  of 
the  general  issue.  The  cases  of  a  plea  of  the 
statute  of  limitations,  and  the  non-delivery  of 
anlittomey's  signed  bill,  tmderthe  6  9c  7  Vict, 
cap.  93,  where  a  special  plea  is  required,  are 
not  distinguishable  from  the  present.  The 
cases  of  Martin  v.  Smith,  4  Bing.  N.  C.  436, 
and  Potts  v.  Sparrow,  1  Bhog.  N.  C.  594,  were 
referred  to  on  this  point. 

Seijeant  Byles,  Parry,  and  Jmfce,  in  sup- 
port of  the  rule.  Before  the  etatnte  in  ques- 
tion, even  a  deposit  upon  a  legal  wager, 
where  notice  had  been  given  before  the  amount 
was  paid  over,  couM  be  recovered  back. 
BUham  v.  Kingsman,  1  Bam.  &  Aid.  683; 
Egerton  v.  F^mnan.  1  Ry.  &  M.  214.  And  as 
to  the  ease  of  an  illegal  wager,  the  right  to  re- 
eever  ^raa  t^nite  dear.  Then  the  statute  ~  in 
question  was  paasedi'  and  for  Hie  wiy  purpose. 


310'' 


Stgterior  ComrHf  Oomnim  £MiL»-*nAreJkgiMr. 


itjww«abtn4ttod)  of  taking  few»y  any  audi  rigkt 
of'Mtaon.  The  words  are  express,  not  only 
tlut  "no  snitsfaall  be  brought  or  maintained 
in  any  court  of  law  or  equity  for  recovering  any 
amn  of  money,  &c.,  alleged  to  be  won  apon 
any  wager,  but  also  any  sum  ''which  shall 
have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall 
have  been  made/*  This  last  enaetment  is  con- 
dosive  on  the  point.  Then,  if  that  be  the  true 
construction  of  the  act,  it  is  just  as  if  it  had 
said  that  no  promise  shall  be  implied  from  any 
such  deposit  and  therefore  no  special  plea  was 
necessary  in  order  to  render  the  section  avul- 
able  as  a  defence  in  bar.  It  resembles  the  case 
of  an  action  by  an  apothecary,  where  there  is 
no  proof  of  his  certificate,  and  non  assumpsit 
the  only  plea  on  the  record.  Shearwood  v. 
Hay,  5  Ad.  &  6.  383.  The  inabilitv  to  recover 
back  the  deposit  from  a  stakeholaer  was  in- 
tended by  the  legislature  as  a  kind  of  penalty 
on  the  party  to  the  illegal  wager. 

Maule,  J.*    This  is  an  action  of  debt  for 
money  had  and  recdived,  brought  by  the  plain- 
tiff against  the  defendant,  on  the  ground  that 
the  defendant  had  received  20/.  of  the  plaintiff's 
money,  which  he  held  to  his,  the  plaintiff's,  use, 
the  plaintiff  having,  before  the  day  on  which 
the  race  was  to  be  run,  given  notice  to  the  de- 
fiendant  that  he  would  not  run  the  race,  and 
thereby  desired  that  he  would  return  his  (the 
plaintiff's)  deposit.    The  first  pomt  raised  is, 
tiiat  the  8  &  9  Vict.  cap.  169,  sec.  18,  prevents 
lAie  bringing  of  an  action  like  the  present;  and 
aeoondly,  supposing  that  to  be  so,  then,  in 
order  to  avad  himself  of  that  section,  the  de- 
feiidant  ought  to  have  pleaded  it  specially,    i 
am  of  opinion  that  the  plaintiff  is  entitled  to 
sustain  the  verdict  notwithstanding  the  objec- 
tion involved  in  the  first  point.    But  that  if 
that  objectkm  had  been  a  good  one,  the  defend* 
ant  coold  not  render  it  available  as  a  defence 
without   its   being  specislly  pleaded.      With 
respect  to   the   first   point,    the    question  is 
whether,  as  a  wager  is  rendered  void  by  the 
first  clause  in  the  1st  section  of  the  act,  a  stake- 
holder can  be  made  liable  at  the  suit  of  one 
natty  who  has  repudiated  the  wagering  contract. 
Now  the  let  section  provides  that  all  contracts 
or  agreements,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  nor  did  it  stop  there, 
but  further  enacts  that  *'  no  suit  shall  be  main- 
tained for  recovering  any  sum  of  monev  sllnfed 
to  be  won  upon  any  wager,"  and  also,  that 
'^  na  suit  shall  be  maintained  for  recovering  any 
•nm  which  shall  have  been  deposited  in  the 
haods  of  any  person  to  abide  the  event  on 
whith  any  wager  shaU  have  been  made."    Now 
the  seoond  provision  was  certainly  compre« 
htoded  in,  and  would  have  been  the  legal  con« 
ae^anoe  of,    the   first    But   as  there    was 
ttochmg   amisuil  in   an   act   of    pariiament 
stating  in  terms,  that  which  would  otherwise 
have  wen  inferred,  I  do  not  think  that  hd 
osffht  to  have  any  gveat  weight  m  constmtng 


*;Wjida,€.J«,  was  sitting  at  ntfi  jnw,  and 
Coltman,  J .,  bad  left  Dw  eonrt. 


the  aetin  queatioa.  Theo,  with  leeped  t» tbe 
third  clause,  it  was  said  that  provieioa  would 
be  idle,  inasmuch  as  it  would  be  as  suie 
than  the  l^g^al  consequence  of  the  fim,  uoleM 
there  was  given  to  it  the  further  efieei  o(  d^ 
priving  a  party  of  his  right  to  recover  a  draoai 
under  a  repudiated  wagering  contract  llui 
construction,  it  was  true,  woiSd  give  an  open* 
tion  to  the  clause  beyond  that  which  was 
merely  the  consequence  of,  and  incideoUl  to, 
the  previous  parts  of  the  section.  But  1  think, 
if  the  second  portion  of  tbe  section  be  looked 
at,  it  is  more  conformable  that  the  third  put 
should  be  considered  no  more  than  an  expoi 
tion  of  the  legal  consequence  of  the  first.  Tbe 
second  clause  related  to  a  case  where  a  wiooer 
brings  an  action  seeking  to  recover  agaiut  a 
loser ;  and  althougb  the  third  clause  might  ban 
been  omitted,  yet,  if  Use  second  were  insertd, 
then  the  thira  became  necessary.  I  think, 
therefore,  on  looking  closely  at  the  section,  asd 
treating  it  as  a  matter  of  grammatical  constiw* 
tion,  thit  it  does  not  apply  to  a  case  of  a  rt 
pudiated  contract  such  as  this.  This  coostnic 
tion,  however,  can,  I  think,  be  supported  on 
higher  ground.  It  seems  to  me  that  the  pit- 
sent  action  cannot  be  considered  as  an  actioi 
brought  to  recover  a  sum  of  money  or  valaabk 
thing  which  had  been  deposited  in  the  handi 
of  any  person  to  abide  the  event  of  anv  w^. 
Such  an  action  would  be  one  in  wnich  the 

eintiff  would  claim  the  money  because  it  h»i 
n  deposited  in  the  defendant's  hands  to 
abide  the  event  of  a  wager,  and  here  it  is  quite 
the  contrary,  the  money  being  claimed  becauc 
it  was  money  which  belonged  to  the  plaindt 
and  which  the  defendant  held  for  him,  and  vas 
under  no  obligation  to  pay  it  to  anybody  die. 
After  the  notice  of  repudiation  it  ceased  to  be 
money  in  the  defendant's  hands  to  abide  tL' 
event  of  a  wager,  and  became  money  in  bK 
bands  which  he  has  no  good  reason  for  retaio* 
ing.  Upon  these  grounds  I  think  the  case 
ought  to  be  determined  In  the  plaindfs 
favour.  It  was  said  that  the  scope  of  the  ad 
was  to  prevent  gaming,  and  that,  therefore,  tbe 
construction  contended  for  by  the  defendant^ 
as  it  would  have  the  effect  of  discoungiflf 
gaming,  ought  to  be  upheld.  But  I  do  not 
think  that  it  is  at  all  reasonable  to  suppose  tbit 
the  act  was  intended  to  impose  so  penal  a  fiff- 
feiture  as  that.  Supposing,  however,  that  tbe 
true  construction  were,  that  this  section  did  de- 
prive the  party  here  of  the  right  to  recorer 
back  his  stake,  then  I  think  it  is  necessiir 
that,  as  a  defence,  it  should  be  spedaDf 
pleaded,  although  in  the  present  case  it  ia  ua- 
necessary  to  aive  any  decision  on  that  point. 
CreuwUy  J.,  and  WiUiamti  J.,  concurrei 
Rule  discharged. 

QrakamY.jMgoldby.    Jan.  11, 1S4«. 
PRAcncB. — sioNiife  JVDOMCNT.— Arri* 

DAVnV  4RAtVBS  OW* 

J[fw  the  Jurat  qfak  t^/titM  M^mffi^^ 


Mlifmm  n^mUt 


^it 


Mmer,  tk€  words  **$wombtfore  me"  be 
omkted,  tmd  ikepkaniiff  takt  further  pro-- 
Ciedi*ffs,  he  therebf  wmoes  ku  right  to 
JudpnotU  at  for  loon/  of  a  ploa, 
Jy  tttiB  case  a  rule  had  been  obtained  calling 
upon  the  defendant  to  show  cause  why  an 
order  of  Mr.  Baron  Piatt  shodd  not  be  re- 
scinded, and  why  the  interlocutory  judgment 
therebr  ordered  to  be  set  aside,  with  costs, 
should  not  be  restored. 

An  action  had  been  brought  against  the  de- 
fendant in  this  court,  to  which  he  pleaded  inter 
e^  that  he  was  an  attorney  of  the  Queen's 
Bench,  and  not  of  the  Exchequer,  and  there- 
fore not  liable  to  be  sued  in  the  said  Ck>urt  of 
Exchequer,  &c.,  concluding  to  the  country, 
and  adding  the  similiter.  An  affidavit  accom- 
panied the  plea  the  jurat  of  which  was  in- 
formal, being  "sworn  at  Manchester,"  &c„ 
omitting  the  words  ''before  me."  The  plain- 
tiff then  struck  out  the  similiter  and  took  other 
steps  in  the  cause :  there  was  subsequently  a 
demurrer  and  a  five-days*  rule  for  the  defend- 
ant to  join  in  demurrer.  Before  the  expiration 
of  the  five  days,  plaintiff  signed  judgment  as 
for  want  of  a  plea,  upon  the  ground  that  the 
jurat  of  the  affidavit  accompanying  the  plea  in 
abatement  was  defective. 

Martin,  for  the  defendant,  contended  that 
the  omission  was  a  mere  irregularity,  and  did 
not  render  the  plea  a  nullity ;  that  the  affidavit, 
though  not  made  according  to  the  rule  of  court, 
was  notwithstanding  good  as  an  affidavit ;  and 
that  a  deponent  micht  be  indicted  upon  it  for 
perjury.  The  woras  **  before  me"  were  unne- 
cessary in  an  affidavit  sworn  before  a  judge  at 
chambers,  and  there  could  be  no  real  distinc- 
tion between  an  affidavit  so  sworn  and  one 
sworn  before  a  commissioner.  IJParke,  B. 
When  sworn  at  chambers  the  judge  is  supposed 
to  be  present,  but  the  commissioner  is  not 
supposed  to  be  present  at  ManehesterA  The 
plaintiff,  by  having  received  the  plea  and  taken 
Bubseouent  proc^ing^s  in  the  cause,  had 
waivea  all  right  to  object  to  the  plea  on  the 
groand  of  any  irregulanty  in  the  affidavit.  He 
cited  13  G.  2. c.  18,  s.  5;  4  Anne,  c.  16,  s.  11 ; 
Bmfrey  v.  JKin^,  2  D.  &  L.  375 ;  HorsfaU  v. 
Mattheufman,  3  M.  &  S.  134 ;  Mellorv,  fValker, 
2Samid.  c.  2 ;  Garratt  v.  Hooper,  I  Dow.  P.  C 
2S.  [Parke,  B.,  referred  to  R.  r.  Bloxam,  1 
Ad.  &  E.  386.] 

The  Attorney-General,  for  the  plaintiff.  The 
ease  of  HorsfaU  v.  Mattheumdn,  3  M.  &  S. 
154,  was  one  of  a  mere  regulation  of  the  court; 
this  depends  upon  a  statutory  enactment  which 
mast  be  complied  with.  Davidson  v.  Chilman, 
I  N.C.  297;  Billv.  Bament,  8  M.  &  W»317; 
Goodwin  v.  Parry,  4  T.  R.  577 ;  H.  V.  Smith, 
4  T.  R.  414;  Roberts  v.  Spwrr,  3  Dow.  P.  C. 
551  ;•  Taylor  v.  PkWps*  3  Bast,  166. 

Per  Curiam.  This  rule  must  be  discharged. 
Ab  the  affidavit  is  required  by  the  Statute  of 

» ■  s  u .'. »  «■■  ■ '  ' '  . : — 

•  See  Hadtin  r^  Huasels,  I  Dow.  k  L. 
100$ :  and  Chat^kswarth  r.  Em,  7  CU  B. 
^rs.—Biporier.        ^ 


Anne  for  the  promotion  of  the  idaintiff  againtt 
a  dilatory  pka,  the  plaintiff  may  waive  or  omA 
upon  it  as  he  pleases.  We  must  treat  .this  aa 
a  ease  in  which  there  has  boen  no  affidavit,  .li»i 
cause  the  affidavit  is  decidedly  bad.  This  caaa 
is  not  l&e  that  of  a  service  on  a  Sunday,  as  the 
stotute  relating  to  that  subject  is  lor  the  bene- 
fit of  the  public  at  large,  and  cannot  be  waived^ 
whereas  this  is  for  the  benefit  of  a  private  indi- 
vidual. Here  the  protection  of  the  statute  being 
for  the  benefit  of  the  plaintiff,  smd  he  having, 
by  subsequent  proceedings,  as  he  well  migbt» 
waived  the  objection  to  the  plea  for  want  ofan 
affidavit,  he  could  not  afterwards  treat  it  as  not 
subsisting,  and  siffu  iudgment  as  for  want  of  a 
plea.  Rule  discharged  with  costs. 

HUls  V.  Silcock.    Jan.  12, 1848. 

PRACTICB. — WAIVKR  OP   OBJKCTION'  TO 
JUDGMENT  AMD   BXBCUTION. 

Where  a  plaintiff  in  an  action  holds  a  coU 
lateral  security  for  the  payment  of  the 
money  sought  to  he  recovered,  and  a  jndg^ 
ment  in  such  action  is  irregularly  signed, 
execution  issued,  and  the  money  levied;  a 
subsequent  demand  by  the  drfendant  and 
acceptance  of  such  collateral  security  is  a 
waiver  of  the  irregularity  in  the  judgment » 
In  this  case  the  plaintiff  had  before  action 
brought  received  from   the   defendant   wina 
warrants  as  a  collateral  security  for  the  pay- 
ment of  the  debt  recovered.    Judgment  nad 
been  irregularly  signed,  execution  issued,  and 
judgment  satisfied.    After  execution  the  de-* 
fendant  applied  to  the  plaintiff  to 'have  the 
warrants  returned,  and  threatened  proceedings 
if  they  were  not,  and  thereupon  received  thenu 
Having  subsequently  obtained  a  role  calling  on 
the  plfuntiff  to  show  cause  why  an  order  of  Mr« 
Baron  Piatt  should  not  be  rescinded,  and  why 
the  judgment  and  execution  in  pursuanoe  of 
the  said  order  should  not  be.  set  aaido,  «nd 
why  the  money  had  in  execution  ahould  not  be 
returned  to  the  defendant's  attorney,. 

Montague  Chambers,  on  behalf  of  plaintiff, 
contended  that  any  irr^ularity.in  the  prooeed<^ 
ings  had  been  waived  by  the  defendant's  de« 
manding  the  wine  warrants  from  iko  plaintiff 
as  a  right,  and  receiving  them,  accordingly* 
De  Wolf  V.  Bevan,  13  M.  &  W.  I6O5  Smitk  w. 
Clinch^  8  Dow.  P.  C.  337. 

Peacock,  contrk.  This  could  not  be  treated 
as  a  waiver  b^  the  defendant,  as  he  had  akviija 
protested  against  the  order,  and  had  a  good 
defence  to  the  action. 

Per  Cwriaws.  This  was  in  efilect  an  undeN 
tailing  not  to  take  advantage  of  any  inregularifcr 
in  the  execution.  It  was  sayina  to  the  pkiliti^ 
you  have  got  your  Irregular  jn^^f  ment  and  eb<^ 
tained  the  monev  uncwr  it»  and  you  are  not 
now  entitled  to  the  warrants,  thermra  give  na 
them  mK  This  rule  must  be  diaeharged.  The 
case  of  De  IFejf  v.  Bfwm  is  decisive  thai^na 
is  a  waiver. 

Bnla  disdnigi^* 


8tiperiorJ)owrU9 


9» 


Js  re  Qrjftti  md  oOkrs.    Jin.  34,  1848. 
iiiBPsofimr  OF  SAWKBurr's   books. 

PBACnCB. 

Tke  emnf  wiB  not  permit  the  soUeUorfttr 

a  creditor,  who,  kne  not  oroved  his  debt,  to 

tM^eef  the  bankrupt's  books,  tmiess  it  be 

elearlpfor  the  benefit  of  the  estate, 

Thk  ch(noe  of  assifinfiees  havinf^  been  stayed^ 

in  conseouence  of  a  petition  to  ATice-ChanccUor 

Knight  Bruce,  to  direct  the  fiat  to  be  pro^ 

oeeded  with  in  the  district  court  of  Bristol,  Mr. 

Commissioner  Shepherd,  to  whom  the  fiat  was 

balloted  in  this  court,  refused  to  admit  a  creditor 

to  prove  his  debt,  and  subsequently  refused  to 

allow  the  solicitor  of  such  creditor  to  inspect 

the  bankrupt's  books,  upon  the  ground,  that 

the  order  oi  the  Vice-^Chancellor  operated  as  a 

8ti^  of  all  proceeding^. 

Mr.  Lmktater,  on  the  part  of  the  creditor, 
DDW  stated,  that  an  applicatioo  was  afterwards 
BMde  to  the  Vioe-Chancellor,  who  directed  that 
dbe  oomniaaioner  should  exercise  his  owa  dis- 
cretion as  to  allowing  an  inspection  of  the 
bankrupt's  books,  without  considering  the 
order  made  by  him,  the  Vice-CbanceUor,  as  in 


aay  wamer  BAdugdntSBRmtfiMkaii. 
cntion.  He  th/of/hn  repeHed  the  sppfiolkm 
already  made,  to  be  aBowsd  to  iaspeet  Ac 
bankrofff s  booka  n  the  lundi of  teeidtl 
aaaignee,  as  the  creditorB  for  wkMi  heappond 
wm  aiuaoaatoknowthettBlBBftehsdmiplft 
affairs. 

Mr.  WUkams,  aa  aolkitor  finr  the  fiat,«p. 
posed  the  appKcatbn.  Mr.  LinUater'a  ckat 
had  not  proved,  and  the  real  object  in  looldi^ 
over  the  books  of  the  bankmpt  was,  to  otoa 
raafcerials  for  a  canvass  to  vote  for  eertiin  o- 
siffnees.  It  was  not  us«al,  he  submitted,  to 
allow  a  creditor  who  had  not  proved  to  inipeet 
the  bankrupt's  bodes;  and  dure  was  no  grmnd 
shown  for  making  this  case  an  ezceptioD  to^ 
general  rule. 

Mr.  ComonisBioaer  ShqAerd  said,  the  gaenl 
role  undoBbledly  was,  that  a  creditor  whohai 
not  proved  cooUL  not  be  allowed  to  look  iato 
the  bankrupt's  books.  He  did  not  ssf  tht 
rale  might  not  be  subject  Co  exceptioDB,  bntk 
this  case  it  was  tolerably  clear  the  object  mi  t 
straggle  for  the  aesigneeship,  and  the  cosit 
eoold  net  interfere  to  promote  such  an  objeet, 
bjr  departing  from  die  ordinary  rale.  Tbea^ 
pneadon  must  therefore  be  refused. 


BUSINESS   Of  THE   COURTS. 


COMMON  LAW  SITTINGS. 


Toasdty  • 
WedaeMlay 
Thnnday  . 
Fridsy  .  . 
Satorday  . 
Monday  . 
l>M«lay  • 
Wednesday 
Tburaday  . 
Friday .  . 
Satorday    • 


Monday     . 

Tuesday  . 
Wednesday 
Thunday  . 
Fhday .  . 
Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Tliuraday  . 
Friday  .  . 
Saturday 
Mesday 


Sx^tistr  sf  llltas. 

After  Htiary  Terrn^  1848. 

nr  MiDOLssiix. 
Feb.  1     CoBuaoa  Juries. 


Customs    and    Common 
Juries. 


Excise    and 
Juries* 
CoBiaioa  Juries. 


Common 


*  lU  ^P®^^  Juries. 

.'is) 


Feb, 


»! 


IM    LONDON 

AdjoommeDt  Day,  Com- 
mon Juries. 
Id 
16 
17 
18 


V Common  Juries. 


.19 

21/ 
,  2« 

33 
.  94 
,  S5 

S6 


Special  Juries. 


The  Conrt  will  Sit  at  10  o'clock. 


Attssnftf  3lsiic(« 


■ILABT  TBBK. 


Jm.  so,  I84t. 
Tus  Court  will,  on  Tuesday,  the  1st  daj  of  F(^ 
nmry  next,  smI  tha  time  fbUowuis  dajs,  sad« 
'T<iesdsy,tbe8thdayofP«bniary,aiid  thefearSi^ 
lomngdays,  bold  Sittin^a,  sad  will  proeaed  ia  bt 
posing  of  the  buaineas  in  the  Special  Paper,  Gnm 
Paper,  and  New  Trial  Paper,  and  will  also  boUi 
Sitliflg  on  Saturday,  the  S6th  day  of  Februtf/,  ui 
gire  judgment  in  cases  preriously  argued. 
By  the  Court. 


ep^tqutt  Of  pimt 

ifewiay,  Jos.  U,  184B. 
This  Court  will  on  Saturday,  the  Sdb  daj  ti 
February  next,  and  on  Monday  the  7th  dif  o' 
Febraary  aaxt,  and  the  five  next  Iblloviag  dtri, 
hold  Sittiaga  and  wiU  proceed  ia  dispostng  ottb 
business  than  paading  ia  dm  papm  of  New  TmlN 
Demarrer  Papei^  and  Spaeial  Caus«  Paper,  ad  ^ 
giring  jodgmant  in  any  cases  slndiag  for  ji^ 
ment. 

By  the  Couit. 


DIGEST,    AND   JOURNAL   OF  JTIBISPRUDENCB. 


SATURDAY,  FEBRUARY  6,  1848. 


"  Quod  magis  ad  nos 
Pertinet,^0t  neadza  malnm  eit,  agitamus." 

HouiT. 


iraB  JUDeMBNT  OF  THE  QUEEN'S 
BENCH  IN  Dr.  HAMPDBN^S  CASE. 

Ths  Tenn  has  concluded,  and  the  case 
which  excited  the  greatest  mterest  on  the 
port  of  the  public  undoubtedly  is  that  upon 
If  hkh  the  Court  of  Queen's  Bench  has  been 
appealed  to,  in  reference  to  the  confirma- 
tion of  Dr.  Hampden,  the  Bishop  elect  of 
Hereford.  In  psrsoance  of  an  habitual  de- 
termination to  avoid  entering  upon  the  dis- 
<?»nyffiffa^  of  topics  of  a  purely  controTcrsial 
or  political  chaiacter,  we  fiave  heretofore 
refrained  firom  any  allusion  to  the  drcum- 
eteooes  connected  with  the  appointment  of 
Dr.  Hempdea  to  the  see  of  Hereford,  or  to 
the  extraordinary  proceedings  which  have 
fv^lowed  that  appointment.  The  application 
to  the  Court  of  Queen's  Bench,  in  reference 
to  those  proceedings,  howcTcr,  has  invested 
the  subj^with  a  degree  of  professional  in- 
terest, and  given  it  apermanent  importance, 
wldch  not  only  justifies,  but  demands,  some 
notice  <^the  case  in  a  work  professing  to  fur- 
nish a  record  of  legal  decisions.  The  argu- 
ments of  counsel  on  both  sides  occupied  the 
Goort  for  four  days,  and  are  aDowed  on  all 
liands  to  have  been  most  able  and  elaborate, 
-^-evidencing  great  learning  and  research,-— 
and  there  is  little  doubt  that  these  argu- 
ments, and  the  judgments  founded  upon 
them,  will  be  referred  to  long  after  the  per-> 
soaal  natter  which  haa  given  rise  to  them  is 
forgotten. 

Under  this  impression,  we  proceed  to 
state  the  question  submitted  to  the  Court  of 
Queen's  nench,  the  facts  upon  which  it  was 
£>iuided»  and  the  manner  in  which  it  haa 
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been  disjposed  of,  as  condsely  as  the  subject 
will  admit.  The  application  to  the  Court 
of  Queen's  Bench  was  for  a  rule  calfitn; 
upon  the  Archbishop  of  Canterbury  and  hu 
Ailcar'-Gktteral  to  show  cause,  why  a  mandit- 
mus  should  not  issue  directed  to  them, 
commanding  them,  or  one  of  them,  at  a 
court  to  be  therefor  duly  holden  in  the 
cause,  or  business,  or  matter  of  the  oonfif- 
mation  of  the  election  of  the  Rev*  Benn, 
Dickson  Hampden,  Doctor  of  Divinity,  to 
the  Bishopric  of  Hereford,  to  permit  and 
admit  to  appear  in  due  form  of  law,  the 
Bev.  Bichard'  Webster  Huntley,  Cleik, 
Master  of  Arts  of  the  University  of  OxiM, 
Vicar  of  Alderbury,  in  the  county  of  Salop, 
and  Diocese  of  Hereford,  the  Rev.  J6m 
Jebb,  Clerk,  and  others,  to  omiose  the  said 
confirmation  of  the  election  of  Dr.  Hampden, 
and  to  hear  and  determine  upon  such  offO' 
sition,  and  upon  the  articles,  matters,  tad 
proofs  thereof. 

The  afiidavits,  upon  which  the  rule  hUd 
been  obtained,  set  forth,  the  vacancy  in  the 
bishopric,  the  eangS  d'eUretoibib  Dean.and 
Chapter,  the  letter  missive  of  the  Crown, 
declaring  the  piety,  &c.,  of  Dr.  Hampden, 
and  the  election  returned  under  the  chapter 
seal;  that  her  Majesty  had  issued  her 
letters  patent  confirmine  the  election,  and 
comnumded  the  arehbidtop  to  confirm  and 
conaecrate  the  bishop  elect ;  that  the  axch- 
bishop  then  dufeetedthe  vicar-gBnerat  to  do 
what  was  commanded;  and  that  a  coast 
was  assembled  to  confirm  the  sentenee* 
The  ofagectors,  it  was  stated,  i^peared  .not 
for  the  purpose  of  impeaching  the  jwoeess 
of  the  election,  but  of  showing  tibat  th^ 
were  prepared  to,  enter  into  ai)  opposition 
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to  the  confirmation  of  the  bishop,  founded 
on  two  books  written  by  him,  which  were 
alleged  to  contain  doctrines  in  manifest 
denegation  to  certain  things  set  forth  in  the 
book  of  Common  Prayer. 

The  Attorney  and^  Solicitor-General,  as 
representing  the  defendants,  appeared,  as- 
sisted by  two  learned  civilians  and  other 
counsel,  to  show  cause  against  the  rule,  and 
the  points  on  which  they  chiefly  reUed  in 
opposition  were  fourfold  : — 1st,  That  by  the 
statute  25  Henry  8th,  the  proceedings  on 
the  confirmation  of  a  bishop  were  mere 
matters  of  form,  and  that  the  duties  of  the 
archbishop,  or  his  vicar-general,  were  of  a 
ministerial,  and  not  a  judicial  nature.  The 
second  point  was,  that,  assuming  the  arch- 
bishop was  not  a  mere  ministerial  officer, 
the  remedy  against  him  was  by  appeal,  and 
not  by  mandamus.  The  third  point  was, 
that  u  the  parties  complained  of  did  not 
constitute  a  court,  properly  speaking,  but 
might  be  considered  as  assembled  for  a 
quasi  judicial  inquiry,  that  that  court  pos- 
sessed no  means  of  investigating  the  subject- 
matter  of  this  peculiar  charge.  The  fourth 
objection  was,  that  a  mandamus  in  this  case 
would  not  lie. 

It  was  strongly  insisted  on  the  part  of 
the  archbishop,  however,  that  the  statute 
of  Hen.  8th  disposed  of  the  whole  question, 
and  that  the  law  and  practice  under  it  were 
as  follow : — 

'  The  dean  and  chapter  certified  the  vacancy 


court  would  not  grant  a  mandamus  to  it. 
These  parfies  comd  not  come  to  the  court 
for  a  mandamus  on  a  mere  question  of 
doctrine,  and  not  of  temporal  right ;  but,  at 
all  events,  even  if  the  archbishop  had  done 
wrong,  he  could  not  retrace  his  steps.  Ue 
had  nothing  further  to  do  in  the  matter. 
The  Bishop  of  Hereford  was  already  con- 
firmed, ana  neither  the  archbishop  nor  the 
court  could  deprive  him  of  his  prelacy. 

In  support  of  the  rule  it  was  submitted, 
that  the  election  of  the  bishop  was  an  in- 
choate act,  and  that,  unless  it  were  consom- 
mated  by  confirmation,  it  would  not  be 
good.  Suppose  that  in  the  interval  between 
the  election  and  confirmation,  the  person 
elected  as  bishop  became  insane,  or  openlj 
became  reconciled  to  the  Church  of  Rome, 
could  it  be  said  that  his  election  would  be 
good  to  all  intents  and  purposes?  Con- 
firmation was  as  much  a  judicial  act  as  con- 
secration was  a  spiritual  act ;  and  although 
the  archbishop  was  required  to  consecrate 
with  all  speed  and  celerity,  it  by  no  means 
followed  tnat  the  archbishop  was  not  to  in- 
quire into  the  fitness  of  the  person  to  be 
consecrated,  nor  that  his  doing  so  would  be 
any  interference  with  the  Queen's  prerc^tive. 

It  was  admitted,  that  there  was  no  prec^ 
dent  of  an  archbishop  having  refused  to 
confirm,  but  several  cases  were  cited  is 
which  it  was  alle^d  that  such  a  step  had 
been  contemplated.  In  reply  to  the  argu- 
ment,  that   even   if  confirmation  were  i 

accompanied  with  a  letter  missive  to  the  dean !  W^^^j.  '^"^^  answered,  that  asj^he  appw- 
and  chapter ;  they  could  only  elect  the  person 


named  m  that  letter,  and  it  they  did  not  elect 


ance  of  the  opposers  at  Bow  Church  was 
not  recorded,  and  their  articles  were  rejected 


within  twelve  days,  the  Crown  named  by  letters  i  without  being  received  or  entertained,  no 
patent.  In  the  fatter  case  the  person  so  named  I  appeal  could  lie.  The  opposers  had  not 
then  went  to  the  archbiBhop for  investiture  and!  been  heard,  because  the  ecclesiastical  judge 
consecration,  but  ifbc  ^8  elected  by  the  dean,  jnisconstrued  the  act  of  parKament,  and 
!:5;^^.P^L'S!:!l^t^^^^^^^^^^  no  remedy,^nless  a  man- 


rection  to  confirm  him,  and  if  that  was  not  done  i  ^  n       ^  ^ 

accordingly,ccrtainheavypenaltie8  immediately  ^"^"^  were  aUowea  to 
followed." 


The  archbishop  was  directed  by  the 
statute  to  proceed  with  all  '*  speed  and 
celerity.'*  It  was  true  his  vicar-eeneral 
dted  all  persons  who  opposed  the  election 
to  appear,  and  there  were  proclamations 
made  for  the  opposers  to  appear,  but  that, 
and  indeed  the  whole  ceremony  of  confirma- 
tion, was  mere  form,  and  not  substance; 
but  there  were  cases  analogous  to  this  pro- 
clamation,— for  instance,  the  challenge  of  the 
champion  at  the  coronation.  If  any  one 
accepted  that  challenge,  would  this  court 
grant  a  mandamus  to  compel  the  perform 


It  was  also 
strongly  pressed  upon  the  court,  by  Sir 
Fitzroy  Kelly,  that  unless  it  was  felt  that 
every  point  was  free  from  doubt,  the  safest 
course  was  not  to  determine  the  question 
upon  a  motion  for  a  mandamus,  but  to  allow 
the  writ  to  go,  and  upon  the  return  to  the 
writ,  the  matter  may  be  placed  in  such  i 
train  for  inquiry  as  to  allowof  the  case  being 
carried,  if  it  should  be  thought  necessary, 
before  the  highest  judicial  tribunal  in  the 
kingdom. 

The  court  took  time  to  consider  its  judg- 
ment, which  was  pronounced  on  Tuesdar 
last. 

The  judgment,  as  there  was  reason  to  ap- 


ance  of  it  ?     If  the  court  of  the  archbishop  I  preheni  from  the  constitution  of  the  court, 
was  a  court  of  competent,  jurisdiction,  this /was  not  unanimous.     As  usual,  when  the 
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judges  difiPer,  the  junior  judge  delivered  bis 
opinion  in  the  first  instance.  Mr.  Justice 
ErU*8  judgment  turned  chiefly  upon  the 
construction  to  be  put  upon  the  statute  25 
Hen.  8,  and  can  scarcely  fail  to  be  con- 
sidered as  a  very  able  commentary  upon  its 
provisions.  The  learned  judge  came  to  the 
conclusion  that  the  object  of  the  statute  was, 
to  give  the  Crown  the  sole  power  of  appoint- 
ment, and  that  the  business  of  the  dean  and 
chapter,  and  of  the  archbishop,  was  merely 
ministerial.  The  act  meant  that  nomina- 
tion should  take  place  as  before  the  passing 
of  the  act,  and  the  parliament  of  the  day, 
no  doubt,  intended  that  the  word  '< confirm" 
should  be  taken  in  its  usual  sense.  If  the 
confirmation  had  been  more  than  a  mere 
matter  of  form,  there  was  no  doubt  that  it 
vrould  have  been  exercised,  but  no  one  in- 
stance had  been  put  forward  in  which  the 
right  here  contended  for  had  been  used  and 
admitted  in  any  country  or  at  any  time. 
He  thought,  therefore,  that  the  rule  for  a 
mandamus  should  be  discharged.  Mr. 
Justice  Coleridge  on  the  other  hand,  was 
of  opinion  that  the  applicants  were  entitled 
to  the  mandamus  for  which  they  applied, 
and  delivered  a  very  learned  and  elaborate 
judgment  in  support  of  this  view.  The 
Court  of  Queen's  Bench  (he  said)  exercised 
jurisdiction  over  all  inferior  courts,  and  the 
fiict  that  parties  who  had  a  right  to  appear 
in  one  of  the  inferior  courts  were  refused  a 
hearing  was  a  sufficient  reason  to  his  mind 
to  grant  a  mandamus.  The  applicants  had 
made  out  a  case  so  clear  and  strong,  as  to 
raise  a  belief  in  his  mind  that  the  conclusion 
to  which  they  came  was  right,  and  that  they 
were  entitled  to  the  writ  for  which  they 
asked.  By  the  practice  of  this  court  in  issuing 
mandamus,  absolute  certainty  was  not  re- 
quired as  the  ground  for  such  issue ;  the 
question  was  generally  more  properly  de- 
cided afterwards  upon  the  record  in  a  higher 
court.  The  province  of  the  court  appeared 
to  bim  to  be  more  that  of  a  grand  than  a 
petty  jury;  they  were  simply  to  inquire 
whether  enough  was  proved  to  allow  the 
case  to  go  any  further.  Upon  these 
grounds,  though  he  admitted  not  without 
considerable  doubt  and  difficulty,  he  thought 
the  rule  for  a  mandamus  should  be  made 
absolute.  Mr.  Justice  Patteeon  agreed 
with  Mr.  Justice  Coleridge  in  the  conclu- 
sion he  had  come  to,  apparently  with  less 
hesitation  and  difficulty.  He  was  clearly 
of  opinion  that  the  confirmation  of  a  bishop 
by  the  archbishop  was  a  judicial  and  not  a 
ministerial  act,  and  that  such  being  the 
case,  the  opposition  to  the  confirmation  of 
the  bishop  ought  to  have  been  heard.     He^ 


was,  therefore,  of  opinion  that  the  rule  for« 
the  mandamus  ought  to  be  granted.  Lord 
Denman  concurred  with  Mr.  Justice  Erie, 
and  differed  from  the  view  taken  by  Justices 
Patteson  and  Coleridge.  His  iudgment 
contained  many  splendid  bursts  of  eloquence* 
He  was  decidedly  of  opinion  that  the  rule 
nisi  that  had  been  obtained  for  a  mandamus 
ought  to  be  discharged,  considering  that  if 
the  court  adopted  any  other  course,  they 
would  be  giving  encouragement  to  those 
theological  animosities  which  he  lamented 
to  see  existing  in  the  Church,  and  pro- 
ducing incalculable  public  mischief  and  in- 
convenience. 

The  practical  result  of  this  judgment, 
which  it  took  the  learned  judges  nearly  four 
hours  to  deliver,  is,  that  the  court  being 
equally  divided,  the  application  for  a  man- 
damus falls  to  the  ground.  The  matter 
stands  as  if  the  question  had  not  been' 
brought  before  the  court.  So  much  of 
partisan  feeling  and  controversial  zeal  has 
been  imported  into  the  discussion,  that,  in 
one  sense  perhaps,  it  may  be  considered 
matter  of  congratulation  that  neither  party 
has  obtained  a  triumph.  We  confess,  how- 
ever, we  should  desire  to  see  those  who 
preside  in  our  courts  of  justice  above  all 
party  considerations,  and  lament  that  any 
occasion  should  arise  in  which  predilections 
of  this  nature  can  be  suspected  to  have 
influenced  their  dedsions  and  created  a 
diversity  of  opinion  amongst  the  judges*. 
In  concluding  this  hasty  notice  of  what  is 
generally  known  as  the  Hampden  contro- 
versy, we  shall  only  observe,  that  the  ap- 
pointment in  the  first  instance  was  unfor- 
tunate,*-the  proceedings  by  which  it  was 
followed — questionable,  and  the  legal  result 
altogether  unsatisfactory. 


CONSTITUTION    OF 

THE  ECCLESIASTICAL  COURTS 

AT 

DOCTORS'   COMMONS. 


Having  copied  at  considerable  length  the 
observations  introduced  by  Dr.  Addams  in 
the  case  of  Geils  v.  Geilsy  reflecting  upon 
the  constitution  of  the  Arches  Court,  and 
the  relation  in  which  the  learned  judge 
stood  to  some  of  the  parties  and  witnesses, 
as  well  as  to  the  leading  counsel  and  proctor 
for  the  promotant,  Mr.  Geils,  a  sense  of 
fairness  and  justice  obliges  us  to  publish 
the  reply  which  Sir  Herbert  Jenner  Fust, 
the  learned  judge,  has  thought  fit  to  make 
in  reference  to  those  observations,  and  to 
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the  conrse  ofprooeeding  adopti^d  hj  the  lead- 
ing counsel  for  the  respondent,  IVbs.  Geils. 
After  the  arguments  bad  eoncluded,  the 
learned  judge  stated  that^  as  to  the  gmral 
merits  of  the  cause,  he  reserved  his  iudg- 
ment  for  further  consideration,  and  he  is 
then  stated,  according  to  the  Times  report, 
to  have  proceeded  as  follows : 

''  But  some  ctfcnmstances  have  arisen  in  the 
conrse  of  the  discusaum  of  this  case,  in  respect 
to  which  the  court  thinks  it  necessary,  at  the 
pcesent  time,  to  make  one  or  two  observations ; 
some  of  them  more  of  a  general  character  than 
exclusively  applicable  to  the  circumstances  of 
this  case.  I  allude  most  particularly,  in  the 
first  instance,  to  the  charge  brought  against 
theeourtof  general  corruption;  for  the  court 
haa  been  chuged  with  undue  partialitv,  not  in 
this  ease  only,  but  in  other  cases  wnere  one 
particular  lesurned  counsel  has  been  engaged  on 
one  side,  and  another  learned  counsel  on  the 
other;  that  the  court  has  suffered  itself  (ac- 
cording to  the  charge  brought  against  it)  to 
be  swayed  by  undue  motives — that  of  prwudice 
against  one  side,  and  of  favour  towaras  the 
o&er.  It  is  enough  for  the  court  to  meet  with 
a iienoral  denial  a  chaise  of  this  description; 
Imttt  is  <|aite  impossible  that  any  person  what- 
ever, acting  fairly  and  impartially,  can  listen 
patiently  to  such  an  imputation  upon  the 
judicial  office,  restin^^  upon  assertion  on  one 
side,  and  met  by  denial  on  the  other.  But  I 
must  say,  that  I  repel  with  indignation  such  a 
diarge  against  me.  The  conduct  of  the  court 
is  before  the  profession  and  the  public,  and  it 
is  for  them  to  judge  whether  the  court  is  Mable 
to*  such  an  imputation  or  not.  Sudi  a  charge 
of  corruption  and  partiality  cannot  be  received 
on  the  ^legation  of  a  counsel  who,  under  all 
circumstances  and  in  all  cases  that  I  have  be- 
fore me,  in  which  he  is  concerned,  seems  to 
make  the  cause  his  own,  and  to  identify  him< 
adf  with  his  party,  and,  according  to  his  own 
(pinion  of  the  case,  holds  his  client's  character 
to.. he  unimpeached  and  unimpeachable,  and 
that  of  the  opposite  party  the  reverse.  An 
allegation  of  this  kind,  so  made,  never  can  be 
received  as  proof  of  such  an  imputation  against 
me.  I  know  of  no  other  test  by  which  my 
judgments  can  be  tried  than  with  reference  to 
the  appeals  made  from  this  court  to  the  superior 
court,  and  by  asceftaining  what  proportion  of 
them  has  been  affirmed  or  reversea ;  that  is 
the  only  test  of  the  soundness  of  the  motives 
of- my  dedaion,  and  by  that  lest  I  have  not  the 
least  objection  to  be  tned.  The  grounds  of  the 
decisions  of  this  court  are  all  before  the  pubUc, 
and  the  public  may  tiierefore  determme  for 
themselves  by  reading  the  reported  cases, 
whether  the  grounds  of  the  decisions  are  satis- 
factory or  not.  But  if  persons  will  come  to  a 
determination  after  hearing  one  side  only,  and, 
MswBing  that  what  is  brought  forward  on  one 
aiioos  true,  come  toa  conclusion  as  to  the  con- 
dnct  of  the  court,  they  must  be  left  to  the  en- 
jgyooatof  that. opinion;  but  that  ianot.^ 


way  in  which  the  court  or  any  nenon  oogktto 
be  ludged.  Let  them  hear  both  sides,  aad  tee 
i£  we  grounds  of  the  decision  are  satisfactory 
or  not.  The  court  thought  it  right  in  this  cue, 
on  the  last  occasion  when  it  was  argued,  to 
make  some  observations  upon  the  maimer  in 
which  the  case  had  been  conducted,  with  re- 
ference to  the  language  which  had  been  used, 
and  to  its  effect  upon  the  character  of  tbecoDt, 
the  character  of  the  bar,  and  the  character  of 
the  profession  at  large.  I  must  say,  that  whca 
I  hear  such  epithets  applied  to  witaesses  m 
cause,  as  cahunniators,  liars,  slanderers,  satjn, 
I  think,  blackffuards,  rascals,  and  enveDOiiied 
fiends,  surely  I  am  justified  in  saying  that  sodi 
language  is  not  calculated  to  support  the  ch»> 
racter  of  the  court  or  the  character  of  the  pro- 
fession with  the  world  at  large ;  and  the  learned 
advocate,  after  the  use  of  these  epithets  fasd 
been  objected  to  on  the  other  side,  refused  to 
modify  them,  but  justified  their  applicataoo. 
He  repeated  them,  and  wished  them  to  be  re- 
corded, and  expressed  his  regret  that  tiie 
English  language  did  not  furnish  more  of^ 
brious  terms,  for  if  it  did,  he  said  be  wodd 
discard  those  he  had  used  and  emptoy  tfaeo.  I 
ask,  whether  it  is  for  the  character  of  the  bff, 
and  for  the  hononr  of  the  bar,  that  obBemtisH 
like  these  ahould  pass  unnoticed  ?  and  if  it 
ought  to  be  endured  that  such  epithets  are  to 
be  used  in  this  court  as  if  they  were  so  com- 
mon as  neither  to  create  surprise  nor  proroke 
reproof  ?  I  expressed  my  ofnnion  as  to  the  use 
of  those  epithets,  and  I  see  no  reason  to  altzr 
my  opinion.  With  respect  to  another  part  of 
the  case,  the  learned  advocate  thought  lit  to 
read  witli  a  peculiar  gesture  and  tone  of  fwe, 
a  part  of  the  evidence  of  one  of  the  witnessesio 
the  cause,  and  repeated  the  words  with  the 
same  jgesture  and  tone;  and  it  did  creates 
sensation  in  the  mind  of  the  court.  The  learned 
counsel  waa  at  liberty  to  read  that  part  of  the 
evidence  if  he  thought  fit  to  do  so ;  but  onif 
those  who  were  present,  and  heard  and  saw  ^ 
manner  in  which  that  part  of  the  evidence  «si 
read  and  repeated,  could  judge  of  the  efieet 
which  his  tone  and  gesture  produced.  Agsin, 
when  I  was  told,  at  the  conclusion  of  lusrqi^i 
that  if  in  any  one  respect  the  sentence  of  tins 
court  was  adverse  to  Mrs.  Geils,  the  case  would 
be  immediately  appealed  to  the  Privy  Coondl, 
and  if  the  Privv  Council  affirmed  the  sentence 
of  this  court,  there  would  be  an  appeal  to  so- 
other tribunal — that  of  public  opimon,  wlidi 
would  neither  affirm  the  sentence  nor  remit  Ik 
cause, — ^what  was  this  but  an  attempt  to  ^kttf 
the  court  from  fonaing  its  own  judgmeat  on 
the  case  ?  In  this  particular  case  before  the 
court  there  was  an  appeal,  in  an  earlier  stags 
of  it,  from  the  admission  of  Mr.  Geils'  all^ 
tion,  which  was  admitted  with  reluctance  bf 
the  court,  and  not  without  some  ddiberatioo 
and  considerable  reformation.  That  af^ 
was  carried  up  to  the  Privy  Conncil,  and  by 
the  Privy  Council  the  aentenee  of  this  o9»t 
was  affirmed,  and  the  •cause  was  resaittod  to 
this  court.  Is  it  to  be  said  that  this  coort  was 
biassed  in  its  judgment  and  decided  wion{» 
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when  its  •entenee  was  afinned  by  the  superior 
court,  and^  as  I  understand,  (H  was  so  stated 
in  the  argument,  and  not  contradicted,)  without 
hearing  the  counsel  for  the  respondent?  It 
does  anpear  to  me  that  the  observation  of  the 
learned  advocate  was  a  threat  held  out  to  the 
eoort  which  ought  not  to  hare  been  made,  and 
which  the  court  was  bound  to  rqily  to  and  take 
notice  oL" 

The  learned  judge  then  proceeded  to  a 
ray  important  pobt  of  piofesaioiial  prac- 
tioe.     He  said, 

"What  I  allude  to  is  this:— In  the  course 
of   the   discussion  two   interrogatories  were 
rwd    (the  67th   and  68th);    and    with    re- 
fecence  to  the  particular  facts  which  are  the 
autject  of  those  interrogatorns,  I  was  .told  that 
in  this  case  all  the  pleadings   and  answers 
and  interrogatories  were  drawn  by  the  learned 
advocate  himself  without  any  communication 
with  the  proctor  acting  for  Mrs.  Geils ;  and  it 
appears  from  the  evidence  that  some  of  the 
witnesses  (two  of  the  most  important  witnesses) 
had  been  seen  and  communicated  with  by  the 
kanied  advocate.  It  sppears  to  me,  and  I  do  not 
hesitate  to  express  this  opioion,  that  this  course 
is*  altogether  unprofessional.     The  proctor  is 
intszposed  between  the  party  and  the  counsel. 
He  IS  to  instruct  the  counsel,  to  collect  the 
fiu:ts  of  the  case  which  are  proper  to  be  brought 
before  him,  and  to  ascertain  from  the  witnesses 
the  facts  to  which  they  can  depose.    It  is  his 
datv  to  put  the  proceedings  in  a  proper  form, 
in  tJie  shape  of  an  allegation,  to  lay  them  before 
counsel  for  his  supervision,  to  see  whether  the 
^urts  are  pleaded  in  a  proper  form,  and  the 
counsel  is  at  liberty  to  revise  the  pleadings,  to 
call  for  additional  facts  if  necessairy,  and  sug- 
gest alterations  and  omissions,  and,  if  it  be 
proper,  he  may  draw  the  whole  over  again,  but 
not  without  communication  with  the  proctor, 
who  is  the  domimu  UHa  ;  he  is  responsible  to 
the  court  for  the  due  oonduet  of  the  proceed- 
ings especially  belonging  to  him.    It  is  his 
business  to  furnish  the  counsel  with  proper  in* 
etmctions.   But  I  am  informed  that  the  course 
pursued  in  this  case  has  been  taken  in  many 
other  instances.    Indeed,  I  am  told  that  it  is 
the  invariable  nractice  of  the  learned  counsel, 
snd  that  he  is  aetermined  to  persevere  in  it.   In 
xny  judgment  this  course  is  not  only  unprofes- 
aaonal,  but  quite  contrary  to  what  ought  to  be 
the  coarse  of  proceeding  in  this  court     The 
proctor  is  the  dommu  Uti$  j  he  is  nespoDsible 
for.  the  conduct  of  the  cause ;  he  is  to  have  a 
voice,  therefore,  and  an  opportunity  to  offer  his 
opinion  as  to  any  point  in  which  he  may  happen 
to  differ  from  the  learned  advocate,  and  he  is  at 
Ml  Hberty  and  entitled  to  offer  an  opinion  (with 
d«e  deference)  on  any  point  respectmg  which  a 
cfifisrence  may  arise.     He  is  not  to  be  made  a 
inare  puppet  or  machine,  to  appear  in  the  cause 
mtiiout  anv  opportnnityofstating  his  view  of  the 
case  if  he  snould  differ  urom  the  learned  counsel. 
It  is  Ins  act,  the  bringing  in  of  the  allegation; 
he  is  the  party  proponent ;  he  is  the  person  to 


deliver  the  intervogatoriss  to  be  put  to  tiie 
adverse  witnesses ;  and  to  do  other  acts  which 
can  he  done  only  by  the  proctor.  I  want  to 
know  how  the  proctor  is  to  discharge  his  duty 
if  he  is  to  be  excluded  from  every  mans  of 
infonning  himself  as  to  the  truth  of  the  htka, 
and  as  to  matters  necessary  for  the  croes-exa* 
imnation  of  the  adverse  witnesses.  Consider 
what  would  be  the  situation  of  the  proctor 
with  reference  to  his  client.  Is  he  to  be  heM 
out  to  his  client  as  unworthy  of  his  confidence 
or  not  capable  of  advising  him?  He  must 
appear  in  the  eyes  of  his  cUent  as  unworthy 
of  confidence,  or  incapable  of  conducting  hu 
cause  to  a  successful  issue.  But,  unfortu- 
nately, the  court  is  not  in  a  condition  to  lay 
down  any  rule  on  this  point ;  the  court  can 
lay  down  no  rule,  as  it  knows  nothing  of  awy 
case  until  its  attention  is  ca&ed  to  it,  and  then 
it  can  only  eznveos  its  •opinion  whether  dw 
practice  be  professional  or  unprofessional.  But 
the  remedy  is  in  the  hands  of^the  proctor  him- 
self;  he  is  capable  of  applying  a  remedy  >  and 
he  ought  to  do  so ;  ana  ii  he  submits  to  be 
made  a  puppet  or  machine,  he  must  take  the 
consequences  of  it  All  the  court  can  do  is  to 
express  its  opinion.  I  say  that  this  mode  of 
proceeding  is  quite  irregular  and  improper, 
and  tends  to  perrert  the  interests  of  justice,  to 
obstruct  the  due  conduct  of  causes,  ana  is 
fraught  with  pnjudice,  not  only  to  the  cha- 
racter of  the  proctor  himself,  but  to  the  in- 
terests of  parties  and  of  the  public.  All  these 
observatians  apply  with  peculiar  force  to  the 
practice  of  counsel  seeing  the' witnesses,  which 
is  an  entirely  irregular  course  of  proceedmff 
in  this  court  and  in  all  others.  I  apprehend 
it  would  never  be  pcnnitted  in  the  courts  of 
law  or  eouity,  and  it  is  highly  improper  to  be 
pennittea  in  this  court." 


judge's  supposed 
next    adverted 


The  subject  of  the 
extensive    patronage 
to. 

"It    has   been  held   out   that   the   comrt 
has   the  patronage  of  all  the  appointments, 
posts,  and  offices  in  this  profession,  and  that 
the  court  bestows  it  upon  its  near  connexions 
and   relations;   and  this  supposed  abuse  of 
patronage  has  been  urged  as  an  argument  for 
the  reform  or  abolition  of  this  court.   It  would 
be  well  if,  before  such  statements  are  made, 
parties   woidd  inform   themselves  as  to  the 
true  state  of  the  facts.    I  have  tielonged  to 
this  professnn  neariy  forty-five  years— on  the 
3rd  of  July  next  it  will  be  forty-five  years 
since  I  was  admitted  to  the  bar  of  this  court. 
Between  that  time  and  the  present  I  have  held 
many  offices,  now  held  (more  worthily)  bv 
other  persons,  and  during  that  whole  period, 
including  the  thirteen  years  during  which  I 
have  occupied  this  dwir,  the  only  piece  of- 
patronage  whieh  fell  to  the  court  was  tha 
Apparitordiip  of  the   Arches'  Court,  which 
about  five  years   ago  became  vacant,  and  I 
bestowed  it  upon  a  person  who  had  been  my 
clerk  when  I  was  King's  Advocate,  and  who 
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was,  by  his  ability  and  zealous  perfonnmce 
of  his  dutVy  most  worthy  of  it.  I  hold  the 
offices  of  Dean  of  the  Arches  and  of  the  pe- 
culiars, and  official  principal  and  judge  of  the 
Prerogative  Ck)urt ;  and  the  only  piece  of 
patronage  belonging  to  me  is,  as  Dean  of  the 
Arches,  the  appointment  of  the  seal  keeper, 
and  with  the  appointment  of  seal-keeper  not 
any  one  of  my  connexion  has  anything  to  do ; 
it  is  in  the  hands  of  a  gentleman  of  high  cha- 
racter in  the  profession,  who  held  it  before  I 
took  this  office,  and  who  holds  it  now.  And 
as  to  these  two  offices,  their  emoluments  do 
not  amount  in  the  whole  to  anything  like  50/. 
a-year.  So  that  I  have  no  patronage,  and 
therefore  have  had  no  opportunity  of  abusing 
it.  As  to  the  other  appointments,  I  have  no 
more  to  do  with  them  than  any  gentleman  of 
the  bar  or  of  the  profession.  I  am  not  even 
consulted  as  to  the  appointments  before  they 
are  made ;  the  only  thing  I  do  is  to  sign  the 
appointments.  The  principal  registrar  appoints 
tne  deputy  registrars ;  the  deputy-registrars  ap- 
point  the  clerks  of  seats  ;  and  the  clerks 
of  seats  appoint  their  own  deputies :  and  as 
to  any  single  office  in  the  profession  (except 
the  two  I  have  mentioned,)  I  have  not  any 
more  to  do  with  them  than  anv  gentleman  at 
the  bar.  I  never  interfere,  directly  or  indirectly, 
with  any  appointment.  With  respect  to  one 
office  given  to  a  near  connexion  of  mine,  that 
of  Queen's  Proctor,  the  only  step  I  took  in 
regard  to  that  is,  that,  on  being  consulted  as  to 
four  or  five  individuals  amongst  the  most 
respectable  members  of  the  profession,  who  on 
the  death  of  the  late  Queen's  Proctor  were 
candidates  for  the  office,  and  from  whom  a 
selection  was  to  be  made,  all  I  did,  on  being 
applied  to  by  one  of  the  members  of  the  Go- 
vernment to  say  which  of  the  four  or  five  was 
most  suited  for  the  office,  I  gave  no  opinion  ; 
I  said  all  were  gentlemen  of  high  character  in 
the  profession,  and  each  would  be  found  fully 
qualified  to  discharge  the  duties  of  the  office 
with  benefit  to  the  Government  and  credit  to 
himself.  ITiat  was  the  only  part  I  took  in 
that  appointment.  I  have  thought  it  right  to 
make  this  statement,  to  show  how  mistaken  is 
the  notion  that  I  have  patronage  to  distribute, 
and  that  I  bestow  it  unfairly  upon  my  own 
connexions.  I  have  no  patronage,  and  am 
never  consulted  as  to  any  appointment. 

The  length  of  this  extract  precludes  our 
offering  any  commentary  upon  it  at  present, 
but  we  shall  take  an  early  opportunity  of 
recurring  to  the  subject. 

JUDGE'S    ORDER    CHARGING   AN- 
NUITY OUT  OF  SUITORS'  FUND 

A  CASE  was  argued  in  the  Court  of 
Exchequer,  at  the  close  of  Michaelmas 
Term  last,*  in  which  no  point  of  law  can  be 
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said  to  have  been  determined,  but  which  in- 
volves a  question  of  considerable  import^ 
ance  which  is  still  lefk  in  some  degree  of 
uncertainty.  It  arose  upon  the  following 
state  of  facts : — 

The  late  Master  Lynch,  being  afflicted 
with   permanent  infirmity,   disabling   him 
from  the  due  execution  of  his  office  as  a 
Master  in  Chancery,  resigned  that  office  by 
deed,  on  the  25th  of  March,  1847  ;  and  the 
Lord  Chancellor,  by  an  order  dated  on  the 
3 1st  of  the  same  month,  and  reciting  the  sta- 
tutes 46  G.  3,  c.  128,  and  the  3  &  4  W.  4, 
c.  84,  directed  the  Bank  of  England  to  pay 
Mr.  Lynch  the  proportion  of  his  salary  as 
Master  accruing  from  the  last  quarterly  day 
of  payment  to  the  day  of  his  resignation, 
and  an  annuity  of  1,50*0/.,  by  quarterly  pay- 
ments during  his  life,  out  of  the   Suitors' 
Fund.     It  seems  that  the  Bank  of  England 
is  in  the   habit  of   paying    salaries    and 
pensions  to  a  large    amount    out  of   the 
Suitors'  Fund,  but  there  was  no  appropria- 
tion of  any  part  of  the  fund  for  payment 
of  Master  Lynch' s  annuity.     A    quarterns 
pension  was  due  to  Master  Lynch,  under 
this  order,  on  the  5th  July,  and  on  the  6th 
of  that  month,  Baron  Piatt,  at  the  instance 
of  a  judgment  creditor,  named  Witham,  in 
an  action  of  Witham  v.  Lynch,   made  an 
order  that  the  annuity  of  1,500/.,  payable 
to  the  defendant  as  a  superannuated  Master, 
out    of  the   Suitors'    Fund,  should   stand 
charged  with  the  payment  to  the  plaintifT 
of  the  sum  of  4,007/.  17^.,  the  amount  of 
the  judgment  debt  in  the   action.       The 
order  was  served  soon  after  it  was  ohtained, 
and  subsequently  (on  the  12th  July)  the 
bank  paid  the    defendant's    attorney   the 
quarter's  salary  out  of  the  Suitors*  Fund. 
The  plaintiff  afterwards  brought  an  actkm 
on  the  case  against  the  Bank,  to  record 
damages  in  respect  of  this  payment.     The 
matter  was  brought    before  the    Court  of 
Exchequer  upon  a  rule^  obtained  on  behalf 
of  the  Bank,  calling  on  the  plaintiff  to  show 
cause  why  Baron  Fktt's  order,  should  not 
be  rescinded,  principally  on  the  ground  that 
the  Suitors'  Fund,  out  of  which  the  annuity 
to  the  defendant  was  payable,  was  not  stock 
standing  in  the  defenaant's  name,  or  in  the 
name  of  any  one  in  trust  for  him,  but  was 
in  fact  the  property  of  the  suitors  of  the 
Court  of  Chancery,   so   that   if   it   could 
happen  that  the   suitors,   who  were   the 
rigntful  owners,  should    claim    the  whole 
money  standing  in  theur  name,  there  would 
be  no  means  of  paying  the  annuity*     On 
the  other  hand,  it  was  contended,  that  the 
defendant  had  a  clear  vested  estate  in  pos- 
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session  in  the  annual  produce  of  the  funds 
standing  in  the  name  of  the  Accountant- 
General,  and  popularly  known  as  the 
Suitors*  Fund,  and  that  it  was  lawful  for 
the  learned  judge,  by  his  order,  to  charge 
that  fund  to  the  extent  of  Mr.  Lynch's 
pension,  under  the  provisions  of  the  statute 
i  &  2  Vict.  c.  1 10,  which  were  extended  by 
the  3  &  4  Vict.  c.  82,  s.  1,  to  the  interest 
of  any  judgment  debtor,  whether  in  posses- 
sion, remainder,  or  reversion,  and  whether 
vested  or  contingent,  as  well  in  any  such 
stocks,  funds,  annuities,  or  shares,  as  in  the 
dividends,  interest,  or  annual  produce  there- 
of. It  was  insisted,  in  fact,  that  the  sum 
standing  in  the  name  of  the  Aocountant- 
Greaeral  was  to  be  considered,  to  the  extent 
of  the  defendant*s  pension,  as  if  it  had  been 
standing  in  the  name  of  a  trustee  of  the  de- 
fendant. 

The  Court  thought  the  question  raised 
by  the  argument  much  too  doubtful  to 
justify  them  in  setting  aside  Baron  Piatt's 
order,  as  by  so  doing  the  question  would  be 
concluded.  They  therefore  let  the  order 
stand,  giving  the  parties  an  opportunity  to 
test  its  validity  in  any  other  manner.  The 
matter  was  too  doubtful  to  act  affirmatively 
either  way,  and  the  rule  to  rescind  the  order 
was  therefore  discharged. 


THE  LEGAL  YEAR-BOOK  FOR  1848. 
By  the  Editor  of  the  Legal  Observer. 

THE  STATUTES,  STANDING  ORDERS  IN  PAR- 
I«IAMENT,  NEW  RULES  OF  COURT,  &C. 

This  work  was  published  with  a  Diary 
for  the  present  year  in  one  volume,  but  part 
of  tlie  edition  has  been  separated  into  two 
Tolames.  The  first  volume  comprises  all 
the  Statutes  of  the  last  Session  of  Parlia- 
ment, effecting  alterations  in  the  Law,  with 
explanatory  Notes  ; — the  Standing  Orders 
of  the  House  of  Commons  relating  to  Pri- 
vate Bills,  corrected  to  the  close  of  the 
Session ; — the  New  Rules  of  all  the  Courts, 
from  November,  1 846,  to  November,  1847; 
— ^the  Regulations  of  the  Inns  of  Court ; — 
the  Examination  Rules,  with  Practical  Di- 
rections;— ^the  Registration  of  Attorneys, 
Renewal  of  Certificates,  Times  of  Proceed- 
ing in  the  several  Courts,  Plan  of  Sohcitors' 
Accounts,  &c. 

It  contains,  also,  the  most  important 
parts  of  the  Stamp  Laws  and  Taxes,  the 
Distribution  of  Intestates'  Estates,  Annual 
Summary  of  Legal  Business,  various  useful 
Tables;  the  List  of  Judges,  Commis- 
sioners,  Recorders,   Town   Clerks,  Magis- 


trates' Clerks ;   the  various  Law  Societiesj 
Professional  Lists,  &c. 

The  Statutes  are  arranged  in  the  order 
of  their  general  importance,  and  classed  ac^ 
cording  to  their  respective  subjects,  viz.  :•— 

I.  Lawof  ParUttinent. — 1.  House  of  Commons 

Costs  Taxation. 
IL  The    Courts.  — I,    Bankruptcy    and    In- 

solvency.    2.  Chancery  Affidavit  Office.    3. 

Chancery  Mastership. 

III.  Poor  Law, —  1.  Administration  of  the 
Poor  Laws.  2.  Poor  Removal.  3.  Poor 
Removal  (Scotland).  4.  Rating  Stock  in 
Trade. 

IV.  Law  of  Property, — 1.  Tithes.  2.  Drainage 
.of  Land.  3.  Commons  Inclosure.  4.  Com« 
mons  Inclosure  Amendiilent  Act.  5.  Copy- 
hold Commission.  6.  Highway  Rates.  7. 
Turnpikes.  8.  Trust  Funds.  9*  Copy, 
right. 

V.  Ecclesiastical.— Jutisdiciion. 

VI.  Criminal  Law.  — I.  Juvenile    Offenders. 

2.  Custody  of  Offenders.      3.  Threatening 
Letters. 

VII.  General,-^!.  Marriages.    2.  Passengers. 

3.  Carriers.*  4.  Police  of  Towns.    5.  Joint- 
Stock  Companies. 

VIII.  Lists  of  Public,  Local,  Personal,  and  Pri- 
vate  Acts,  with  a  General  Index  to  the 
Statutes. 

IX.  Standing  Ordbrs  relating  to  Private 
Bills. 

1 .  Appointment  of  Committees,  &c. 

2.  Proceedings  before  Examiners  and  Com- 

mittees. 

3.  Practice  of  the  House. 

This  is  designed  as  an  annual  volume  of 
ready  reference  for  the  practitioner. 

MEMOIR  OF  THE  LATE  WM.  PATTIS- 
SON,  ESQ. 

Mr.  Pattisson  was  the  second  and  sur- 
viving son  of  Jacob  Pattisson,  Esq.,  of  Witham, 
by  bis  first  wife  Sarah,  tbe  only  child  of  Mr. 
Buller,  and  granddaughter  of  William  Badeley; 
Esq.  of  Suffolk.  He  was  bom  at  Witham,  his 
father's  native  town,  on  the  30th  August,  1775. 
In  early  hfe  he  had  the  advantage  of  the  tuition 
of  that  celebrated  EngUsh  writer,  Mrs.  Bar- 
bauld,  formerly  LctitiaAikin;  and  his  scho- 
lastic education  was  finished  under  Dr.  Phillips, 
of  Palgrave,  Suffolk.  Mr.  Pattisson  possessed 
in  after  life  considerable  hterary  taste,  and 
various  articles  of  his  even  in  early  life  ap- 
peared in  a  publication  intituled  '•The  Cabinet," 
and  other  periodicals. 

He  was  articled  to  Messrs.  Brown  and  Tay- 
lor, of  Diss,  in  Norfolk,  and  completed  his 
course  of  legal  instruction  in  London.  He 
practised  for  about  thirty  years  in  his  native 
town,  and  retired  from  the  profession  in 
1831.  ,    ,,.       „ 

In   1800,  Mr.  P.  married   Miss  Hannah 
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Thoratfafiraite^  the  Moond  daughter  of  Mr. 
Thomthwaite,  of  Islington.  He  lost  his  wife, 
by. whom  he  had  two  sona,  in  1828. 

Mr.  W.  H.  Pattisson,  jun.,  the  elder 
son,  a  barrister  on  the  home  circuit,  was, 
with  his  bride,  drowned  in  the  Lac  de 
Gauve»  in  the  Pyrenees,  within  a  month 
of  their  marriage,  m  September,  1832.  Mr. 
Pattisson  can  be  scarcely  said  to  have 
ever  recovered  from  the  shock  occasioned  by 
this  event,  though  soothed  by  a  general  sym- 
pathy, which,  on  the  occasion  of  the  funeral  of 
nis  son  and  his  wife,  who  were  buried  together 
in  the  family  vault  at  Witham,  was  manifested 
in  the  most  remarkable  and  impressive  manner. 
It  is  singular  that  his  father  had  sustained  a 
somewhat  similar  loss  in  the  death  of  his 
eldest  son,  (at  the  university  of  Edinburgh  in 
1782) — ^a  young  man  of  considerable  talent  and 
great  promise. 

Early  in  the  present  reign,  the  subject  of  our 
present  brief  biographical  sketch  was  qualified 
as  a  magistrate  of  this  county,  and  till  bodily  in- 
firmities prevented  him,  was  very  useful  and 
active  in  that  capacity  in  his  own  town  and 
immediate  neighbourhood. 

Mr.  Pattisson  was  always  prompt  in  exerting 
himself  for  the  improvement  of  his  native 
town.  He  erected  and  improved  various 
houses,  embellished  the  vicinity  of  the  town 
with  ornamental  and  tasteful  plantings,  widened 
lanes,  improved  roads,  and  formed  a  handsome 
one  from  the  centre  of  the  town,  which  he 
dedicated  to  the  public,  and  which  is  now 
called  Guithavon-street      He  also  gave  the 


churchyard  and  the  sitB  of  Ibe  new  chvch,  AH 
Sainta^  which  was  conaecratad  in  1842,  beadei 
larfl^y  aiding  in  the  erection  of  tlutf  edifice 
and  the  schools  adjoining. 

In  fact,  for  the  last  century  and  upwards,  it 
appears  that  Mr.  Pattisson  and  his  famRy  have 
greatly  assisted  in  the  improvement  of  Wr&anL 
Mr.  Pattisson  was  one  of  the  founders  of  the 
Witham  saidngs'  baidc,  and  other  public  un- 
dertakings, calculated  to  benefit  the  town  tod 
its  neiglmourhood.  He  was  also  one  of  the 
earliest  members  and  ofiicers  of  the  Witham 
Bible  Society,  and  for  many  years  filled  the 
office  of  its  president,  and  promoted  almost  all 
the  religious,  literary,  and  benevolent  societies 
in  his  own  town,  besides  many  in  the  coontf 
from  early  years. 

His  healtn  for  some  years  gradually  declined, 
but  he  was  only  confined  to  his  house  duiog 
one  week  previously  to  his  decease,  wMch  took 
place  on  the  8&  January,  1848.  He  has  left 
one  son  and  eight  grandchildren. 

Mr.  Pattisson  died  possessed  of  considenhle 
wealth,  a  large  portion  of  which  he  derived 
from  his  father,  and  the  remainder  was  ac- 
quired by  himself  in  the  practice  of  his  pro 
fession,  which  for  many  years  was  very  exten- 
sive. He  was  much  respected  by  his  pro- 
fessional brethren,  and  is  succeeded  by  his  sod 
in  his  highly  respectable  practice.  Mr.  Pat- 
tisson was  one  of  the  earliest  members  of  the 
Incorporated  Law  Society,  of  which,  thourfi 
he  had  retired  from  his  professional  duties,  he 
continued  a  member  tiU  the  time  of  his  de- 
cease. 
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LSCTUfiBS    AND    EXAMINATIONS 
AT  THE  INNS  OP  COURT. 


6ray*8  Inn. 

January  27th,  1848. 

Thk  Lecturer  on  the  Law  of  Beal  Pro- 
perty  and  Ck>nyeyaiicing  gives  notice  (with 
the  sanction  of  the  Treasurer  and  Benchers 
of  this  society)  that  there  will  he  a  voluntaiy 
Examination  for  Honours  in  the  English 
Laws  of  Beal  Property,  in  the  hS  of 
Gray's  Inn,  in  Trinity  Term,  namely,  on 
Wednesday,  the  7th  day  of  June  next.  All 
students  for  the  Bar  will  be  qaaMed  to 
stand  on  this  occasion  who  attend  and  join 
in  the  ordinary  Lecture  Examinations, 
Mootings,  and  other  Exercises  which  take 
place  in  Gray's  Inn  Hall,  between  the 
months  of  January  and  June;  and  the 
position  of  the  Candidates  will  depend  upon 
the  results  of  the  Examination  on  the  7th 
June,  in  connexion  with  those  of  the 
ordinary  Exercises  before-mentioned.  The 
names  of  the  successful  Candidates  alone 
will  appear  in  the  Class-List,  so  that  those 
who  do  not  think  proper  to  go  in  for 
Honours,  or  who  do  not  succeed,  will  not  be 
prejudiced. 


RBSULT  OF  THE   HILARY  TERM  EX- 
AMINATION. 

The  Examination  on  the  24th  January  wae 
oonducCed  by  Mr.  Methold,  one  of  the  Masters 
of  the  Court  of  Common  Pleas,  Mr.  R.  R, 
Bayley,  Mr.  Coverdale,  Mr.  Thomas  Clarke, 
and  Mr.  Keith  Barnes.  The  number  of  candi- 
dates who  attended  was  111.  Of  tbese  101 
w«e  passed  and  10  poe^nmed.  The  questions, 
wUeh  we  were  enabled  to  publish  in  our  last 
number,  will  be  found  to  afford  a  fair  trial  of 
tiie  knowledge  of  the  candidates  in  the  several 
departments  of  law  and  practice. 

'Hie  candidates  are  aware  that  they  must 
answer  satisfactorily  in  Common  Law  and 
Equity,  and  in  one  other  department,  that  is, 
cither  ia  ConTefucing,  Bankruptcy,  or  Crimi- 
md  Law  and  Proceedings  before  Magistrates. 
We  understand  that  it  has  lately  been  under 
the  consideration  of  the  examiners,  whether 
dmveyameing  should  not  at  all  erents  be  satis* 
iilctorily  answersd,— involTing  as  it  does  a  very 
essential  and  important  part  of  a  solicitor's 
duty.  Due  notice  will  no  doubt  be  given  be- 
fore this  proposed  change  be  carried  into  effsct; 
and  w  think  it  wffl;.be  in  every  respect  desir- 


able, thai  the  future  candidates  should  pnpgn 
well  for  this  branch  of  the  examination-^ 
which,  whether  soon  rendered  essential  totiieir 
pasmng  or  not, — must  assuredly  be  important 
to  their  professional  interests  and  weliEare. 

NOTES  OF  THE  WEEK» 

PRIVILSGB   OF   ATTORNEYS    IN   COUNTY 
COUKTS. 

Two  questions  are  before  the  Superior 
Courts :  one  whether  a  plaintiff  attorney  can 
recover  a  debt  under  202,  and  costs  in  the  Su- 
perior Court  ?  the  other,  whether  a  drfendant 
attorney  is  entitled  to  Ids  writ  of  pri^ege  if 
sued  in.  the  County  Court  ?  These  questions 
are  expected  to  be  decided  at  the  present  sittings 
m  banc, 

CONDUCT    or    PROSSCUTIONB    BT  THB   GO- 

VERNMXNT.- 

Tha  Secretary  of  State  for  the  Home  Depart- 
ment has  &eeted  a  circular  to  the  Metropolitan 
Police  Magistrates,  stating  that  publie  incon- 
venienee  has  recently  occurred  in  some  in- 
stances^ from  the  want  of  instructions  to  coun- 
sel to  prosecute  persons  charged  with  ^ous 
offences ;  and  suggesting  that  in  future  in.  all 
serious  cases,  of  committals,  when  the  injuied 
party  is  not  bound  over,  or  is  unable  to  proses 
cute,  copies  of  the  depositions  should  be  trans* 
mitted  forthwith  to  the  Secretary  of  State,  in 
order  that  they  may  be  considered  and  direcr 
tions  given  for  prosecutions.  The  plan  thus 
proposed  appears  to  afford  a  very  inadequate 
remedy  for  an  admitted  evil,  and  will  necesr 
sarily  throw  great  additional  patronage  into  the 
hands  of  government. 

■XOHXaURB  PRACTIGB   COURT. 

Mr.  Baron  Rolfe  sat  on  the  29th  and  3ist 
January,  to  hear  motions  in  the  Exchequer 
Chamber,  after  the  example  of  the  Queen's 
Bench  Practice  Court.  This  proceeding  has 
been  adopted  with  the  view  of  diminishing 
the  great  pressure  which  usually  exists  in  the 
full  court  on  the  three  last  days  of  term. 

PROHIBITION  AGAINST  A  COUNTY  COURT.*- 
8PLITTINO  DBMANDSk 

A  shop-keeper  at  Worcester  brought  236 
plaints  against  a  railway  contractor,  for  goods 
supplied  to  his  workmen.  All  these  demands 
might  have  been  included  in  one  action  in  a 
superior  court.  A  rule  nisi  for  a  prohibition 
was  issued  by  the  Court  of  Exche<)uer.  On 
showing  cause  the  following  intimation  of  the 
opinion  of  the  court  was  given  on  the  29th 
January,  but  the  judgment  was  defierred : 

Mr.  Baron  AUkreon,-^The  actions  all  dcnpend 
on  the  one  original  undertaking  of  the  defend- 
ant, as  sworn  to  by  the  plaintiff  himself,  who 
made  out  a  case  in  the  pmat  which  was  heard, 


ui 
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on  which  the  judge  ought  to  have  nonsuited 
btin« 

Mr.  Baron  PorJke.— The  only  question  is, 
whether  this  was  a  ''  cause  of  action  *'  in  the 
county  court.  If  it  was,  no  doubt  the  plaintiff 
could  not  split  it. 

Sir  F.  Potfoc*.— We  will  consider  the  ques- 
tion, which  is  one  of  very  great  and  general 
importance.  I  own,  for  my  part,  I  cannot 
make  out  how  one  man  can  have  228  causes  of 


r,tiid 
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action  against  another  in  the  adf-sainednii 
in  the  self-same  words  too ;  but  we  will  oc 
sider  the  matter. 

Mr.  Baron  Parke,— -The  case  certainly  in- 
volves  a  serious  question.  The  jiroceedinfir  of 
the  plaintiff  is  clearly  an  abuse  of  the  act;  and 
the  only  point  is,  whether  we  are  to  correct 
that  abuse  by  prohibition,  or  leave  it  to  the  dii- 
cretion  of  the  presiding  judge. 


RECENT   DECISIOHS   IN  THE  SUPERIOR   COURTS, 

KKPOBTKD  BY  BABBI8TBB8  OF  THE  SEVERAL  COUBTB. 


T%e  Biihop  of  Hertford  v.  Griffin.    Jan.  25, 
1848. 

COPYBIOHT. — INJUNCTION. 

'  The  copyright  of  an  article  written  for  the 
Sncyclopadia  MetropoUtana,  and  paid  for 

<  without  more  ;  belongs  to  the  author  qf  the 
article,  and  an  ii^netion  granted  to  re- 
Mtrain  the  proprietors  of  the  EncycloptBdia 

SfuT'  from  proceeding  to  publish  the  article  in  a 
separate  form. 

This  was  a  motion  to  dissolve  an  injunction, 
which  was  granted  to  restrain  the  defendants 
from  printing  and  selling  copies  of  an  article 
on  the  Life  of  Thomas  Aquinas,  as  a  separate 
work  or  otherwise  than  as  a  part  of  the  work 
entitled  "  The  Encyclopaedia  Metropolitana.'' 
The  plaintiff.  Dr.  Hampden,  in  the  year  1835,  at 
the  request  of  Messrs.  Baldwin  and  Cradock, 
who  were  then  the  proprietors  of  the  Encyclo- 
paedia, wrote  the  article  in  question.  The  de- 
fendants, who  were  now  the  proprietors,  a  short 
time  since  intimated  to  the  bishop  that  thev  in- 
tended to  publish  the  article  in  a  separate  form, 
at  the  price  of  3«.  6d. ;  this  he  objected  to,  but 
the  deifendants  persisting,  the  injunction  now 
sought  to  be  dissolved  was  obtained, 

Mr.  Rolt  and  Mr.  Calvert,  for  the  motion, 
contended  that  when  the  plaintiff  entered  into 
the  contract  to  write  the  article  for  the  Encyclo- 
paedia, he  parted  with  all  his  copyright  in  it, 
and  the  defendants  were  therefore  justified  in 
publishing  it  in  any  form  they  might  think  fit ; 
that,  according  to  the  custom  of  the  trade,  the 
copyright  of  uie  articles  supplied  was  always 
understood  to  belong  to  the  proprietors  for  aU 
purposes,  unless  there  was  some  express  stipu- 
lation to  the  contrary,  which  there  was  not 
here.  The  18th  section  of  5  &  6  Vict.  c.  45, 
was  as  follows  : — ''  Be  it  enacted  that  when  any 
jmblisher  or  other  person  shall,  before  or  at  the 
time  of  the  passing  of  this  act,  have  projected, 
conducted,  and  carried  on,  or  should  hereafter 
project,  conduct,  and  carry  on,  or  be  the  pro- 
prietor of  any  encyclopadia,  review,  magazine, 
periodical  work,  or  works  published  in  a  series 
of  books  or  parts,  or  any  book  whatsoever,  and 
shall  have  employed,  or  shall  employ,  any  per- 


son s  to  compose  the  same  or  any  volames, 
parts,  essays,  articles,  or  portions  thereof  for 
publication  in  or  as  part  of  the  same,  and  snch 
work,  volumes,  parts,  essays,  articles,  or  por- 
tions shall  have  been,  or  shall  hereafter  be, 
comprised  under  such  emplojrment  on  Me /cms 
that  the  copyright  therein  shdl  belong  to  soch 
proprietor,  projector,  or  conductor,  and  paid 
for  Dy  such  proprietor,  projector,  publisher,  or 
conductor,  tne  copyright  in  every  such  wicycfc- 
ptedia,  review,  magazine,  periodical  work,  and 
work  published  in  a  series  of  books  or  parts, 
and  in  every  volume,  part,  essay,  article,  and 
portion  so  composed  and  paid  for,  shall  be  the 
property  of  such  proprietor,  projector,  pub- 
lisher, or  other  conauctor,  who  shall  enjoy  the 
same  rights  as  if  he  were  the  actual  author 
thereof,  and  shall  have  such  term  of  copynf(ht 
therein  as  is  given  to  the  authors  of  books  by 
this  act,  excepting  that  in  the  case  of  essays, 
articles,  or  portions,  forming  part  of,  and  first 
published  in  reviews,  magazines,  or  other  /»• 
riodical  works  of  a  like  nature,  after  the  term 
of  28  years  from  the  first  publication  theceoi 
respectively,  the  right  of  publishing  the  same 
in  a  separate  form  shall  revert  to  the  author  for 
the  remainder  of  the  term  given  by  this  act 
Provided  always,  that  during  the  term  of 
28  years  the  said  proprietor,  projector,  pub- 
lisher, or  conductor  shall  not  publish  any  such 
essay,  article,  or  portion,  separately  or  singly. 
without  the  consent  previously  obtained  of  tk 
author  thereof,  or  his  assigns.  Provided  al», 
that  nothing  herein  contained  shall  alter  or 
affect  the  right  of  any  person  who  shall  have 
been  or  shaQ  be  so  employed  as  aforesaid,  to 
publish  anv  such  his  composition  in  a  separate 
form,  who  oy  any  contract,  express  or  implied, 
may  have  reserved,  or  may  hereafter  reserve  to 
himself  such  right ;  but  everv  author  reserving, 
retaining,  or  having  such  right  shall  be  entitled 
to  the  copyright  in  such  composition,  wha 
published  m  a  separate  form  according  to  this 
act,  without  prejudice  to  the  right  of  such  pro- 
prietor, projector,  publisher,  or  conductor,  as 
aforesaia.''  Under  the  first  portion  of  this 
section,  the  copyright  in  the  essay  was  ex- 
presaly  given  to  the  proprietor  of  the  encyclo- 
pasdia,  and  the  proviso  at  the  end  of  the  sectjoo 
did  not  take  it  away,  as  the  proviso  applied 
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tm]^  to  the  ucflpted  portioii  of  tbe  section  in 
which  ihe  word  encyclopedia  was  purposely 
omitted. 

Mr.  Serjeant  Tdybwrd,  Mr.  BetheU,  and  Mr. 
Fkmag^  for  the  bifhop,  contended,  that  the 
Stat.  5  &  6  Vict.  c.  45,  did  not  alter  the  rights 
of  poblisher  and  author,  wUr  se,  but  its  main 
object  was  to  give  pablishers  a  remedy  against 
those  who  pirated  their  works.  Looking  at  the 
question  as  it  would  stand  before  the  sUt.  of 
victoria,  the  copyright  could  only  pass  from 
the  bishop  by  a  writing  duly  attested  by  two 
witnesses  :  this  was  enacted  by  the  stat.  of  8 
Ann.  c.  19,  s.  2,  and  had  always  been  acted  on. 
Power  V.  Walker,  4  Camp.  8.    There  was  no 
such  assignment  from  the  bishop,  nor  did  he, 
when  he  sent  in  his  manuscript,  mean  to  part 
with  the  copyright— he  merely  gave  the  pro- 
prietors of  the  Encyclopsedia  a  license  to  use 
the  article  in  that  particular  form  and  way :  if 
there  had  been  any  such  intention  or  contract 
to  pass  the  copyright,  the  method  prescribed 
by  the  statute  of  Anne  would  have  been  fol- 
lowed; at  common  law,  therefore,  the  copy- 
right was  never  parted  with  by  the  bishop.  The 
interpretation  put  upon  sec.  18  of  5  &  6  Vict 
c.  45,  was  not  correct;  the  proviso  at  the  end 
pianifestly  applying  to  the  wnoleof  the  preced- 
ing section,  ana  that  being  so,  the  section  was 
founded  on  the  fact,  that  the  writer  when  he 
contributed  an  article  to  the  proprietor,  did  so 
on  ihe  terms  that  the  copyright  therein  should 
belong  to  the  proprietor,  and  the  bishop  never 
did  part  with  his  copyright,  nor  enter  into  any 
terms  for  doing  so.    The  affidavit  of  the  bishop 
positively  stated,  that  he  never  contemplatea 
ms  article  appearing  in  a  separate  form ;  this 
had  not  been  met  by  the  answer.   It  was  said 
that  Dr.  Hampden's  name  was  not  registered 
pursuant  to  the  act,  and  that  therefore  he  could 
have  no  reserved  right  to  the  copyright,  but 
the  act  was  '<  as  to  £e  copyright  of^b<x»ks  and 
the  assignment  thereof ;"  here  there  was  neither 
a  book  nor  an  assignment— the  whole  work  of 
the  Emnrdopsedia  Metropolitana  was  registered, 
and  under  tnat  the  defendants  were  seeking  to 
publish  one  article  without  any  legal  title  to  do 
so.     Registration  had  nothing  to  do  with  the 
case,  for  the  moment  an  infirmity  appeared  be- 
hind the  registration,  its  effect  was  done  away 
with. 

The  Vice-Chaneelhr  said,  he  should  not 
direct  an  issue  to  be  tried  at  law,  because  it 
waa  perfectly  plain  that  the  copyright  was  in 
the  Bishop  of  Hereford,  unless  ne  had  in  any 
way  parted  with  it ;  but  by  his  affidavit  he  most 
distinctly  said  that  he  wrote  the  article  for  the 
en<7clop8edia,  and  for  that  alone,  and  that  he 
gave  no  additional  right  beyond  the  right  to 
publish  it  in  the  encyclopaedia.  The  £fend- 
ants,  in  their  answer,  had  alleged  their  facts  in 
a  paiticularl)r  novel  manner;  probably  it  was 
done  to  be  simply  acairate ;  but  tiiey  did  not 
atate  what  the  contract  was,  further  than  could 
be  elicited  from  three  paragraphs.  *'  They  be- 
lieved it  to  be  true  that  plaintiff  acceded  to 
^Hnite  the  article,  and  that  it  was  written  in 
1834,  when  it  was  paid  for  at  seven  guineas  a 


sheet ;  the  payment  lo  made  was  made  at  the 
usual  rate ;  and  that  all  such  articles  were,  as 
these  defendants  believe,  uniformly  composed 
on  the  terms  thatthe  copyright  should  belong 
exclusively  to  tibe  pubhsner,  except  when  there 
were  special  reservations."  That  did  not  meet 
the  plaintiff's  case;  for  instead  of  saying  they 
believed  the  contract  was  that  t)r.  Hampden 
should  write  the  article  and  be  paid  for  it  on 
the  terms  that  the  copyright  should  belong 
to  the  proprietor,  they  used  that  circuitous 
language,  and  purposely  abstained  from  stating 
that  which  alone  would  have  any  weight,  and 
so  managed  the  statement  of  theur  case  that  it 
was  impossible  to  try  an  issue.  He  should 
continue  the  injunction ;  and  as  the  defendants 
had  made  the  show  of  a  case,  but  not  stated  the 
substance,  he  should  give  the  plaintiff  his 
costs. 


f^ftt'Cf^ancfllor  linigi)t  36ntcr. 

Exparte  Thoroton,  in  the  matter  of  the  Midland 
Railway  Company.    Jan.  12, 1848. 

CONSTRUCTION    OF    BAILWAY    ACT. 

T%e  purchase  money  of  an  estate  taken  by  a 
railway  company  {the  estate  tail  in  which 
was  subsequently  barred)  was  ordered  to 
be  paid  Out  of  court  to  the  person  formerly 
tenant  in  tail,  but  no  costs  tcere  given  as 
against  the  company. 

This  was  the  petition  of  Mr.  Thoroton,  the 
tenant  in  tail  of  lands  which  had  been  taken  by 
the  Midland  Railway  Company  for  the  pur- 
poses of  their  act ;  and  after  stating  that  the 
estate  tail  in  the  purchase-money  paid  into 
court  had  been  duly  barred,  prayed  that  the 
money  might  be  paid  to  the  petitioner  as  the 
absolute  owner,  and  that  the  company  might 
be  ordered  to  pay  the  costs,  charges,  and  ex- 
penses of  the  petitioner  of  and  incidental  to  the 
petition  and  the  order  thereon. 

Renshaw  for  the  petition. 

Speed,  for  the  railway  company,  obiected  to 
the  payment  of  the  costs,  as  by  the  49th  section 
of  the  company's  act,  (6  W.  4,  c.  78,)  the  com- 
pany were  only  required  to  pay  the  costs  where 
the  money  was  to  be  again  invested  in  stock 
or  land. 

The  Vice-Chancellor  said,  that  reason,  justice, 
and  propriety  were  in  favour  of  the  company 
having  to  pay  such  costs  as  these,  and  he 
would  have  given  them  against  the  company 
if  he  could.  He  had,  however,  already  decided 
on  similar  words  to  those  of  this  section,  that 
he  could  not  give  such  costs.  {Exparte 
Molyneux,  2  Coll.  273.)  If  the  court  might 
properly  throw  out  any  intimation,  he  thought 
that  the  petitioner  should  re-invest  the  money 
in  land,  Uie  whole  costs  of  which  proceeding 
must  be  paid  by  the  company.  However,  as 
the  petitioner  sought  to  have  the  money,  the 
court  was  compelled  to  refuse  the  costs. 
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A^p0rt4N»tmyIUB0bmmm^    J>eo.  14|  1847. 

10  &  11  VICT.  C.  102. 

Orders  made  by  the  Court  of  Reniew  pretfious 
to  its  aboUtion^  are  noiby  the abooe  stuMe 
pretemiedfrom  being  esoeatied. 

Sy)aHsion  and  Amphlett  moved  that  Mr. 
Viiard  might  be  ordered  to  deliver  out  his 
certificate  of  the  taxation  of  costs  in  this  case. 
The  order  for  the  taxation  had  been  made 

Sevious  to  the  abolition  of  the  CJourt  of 
iview,  and  after  the  passing  of  the  10  &  11 
Vict.  c.  102,  the  taxation  was  proceeded  with 
uy  Mr.  Visard,  under  protest  by  one  of  ^e 
parties  interested.  The  same  party  having  ob- 
jected to  the  delivery  of  the  certificate  of  taxa- 
tion, this  motion  was  rendered  necessary,  and 
it  Was  further  asked  that  the  costs  of  the  appli- 
cation might  be  borne  by  the  objecting  party. 

i2iM«e//and  Bagshawe  opposed  the  motion 
on  the  ground  of  the  act  not  having  provided 
for  the  continuation  of  the  execution  of  the 
ovders  of  the  Court  of  Review. 

The  Viee-Ckancellor  said,  that  he  thought 
the  certificate  ought  to  be  delivered ;  but  he 
could  not  give  any  costs,  as  it  had  been 
thought  right  by  the  learned  oflicer  to  with- 
hold  the  certificate. 

[In  Bankruptcy.] 

Exparte  Wightman  and  CoUier.    In  re  Wight- 
man  and  CoUier,    Jan.  12,  1848. 

PXTITIONING  creditors'  DEBT. — ANNUL- 
LING FIAT. — PETITIONING  CREDITOR  RE- 
SIDENT OUT  OF  THE  JURISDICTION. 

Where  the  petftioniag  creditors^  debt  is  not 
pmedf  and  theg  reside  out  of  the  jurisdie^ 
tion,  and  the  soUdtor  to  the  ftat  decUnes  to 
oppaairfortheminmaeHon,  the  fiat  wUi 
be  annmtied,  with  costs. 

This  was  a  petition  presented  by  the  bank- 
rupts, against  whom  a  fiat  issued  on  the  2Dth 
of  December,  1847,  and  prayed  that  the  fiat 
might  be  annulled,  with  costs  to  be  paid  by  the 
petitioning  creditors.  The  petition  stated,  that 
the  petitioning  creditors  were  resident  at  Dun- 
dee, in  Scotland— that  the  bankrupts  were  per- 
fectly solvent— that  there  was  no  debt  due  to 
the  petitioning  creditors— that  there  was  no  act 
of  bankruptcy,  and  that  the  fiat  had  been 
issued  from  vindictive  feeling  on  the  part 
of  the  petitioning  creditors.  On  the  same 
day  on  which  this  petition  was  heard,  Mr. 
Commissioner  Evans,  to  whom  the  fiat  was  di- 
rected, decided,  that  the  act  of  bankruptcy  was 
sufficient,  but  that  the  petitioning  crecutors' 
debt  was  not  proved. 

Swanston  appeared  for  the  petitioner. 

J,  V.  Price  for  the  respondents,  asked  for 
thne,  and  dted,  Eaparte  Magnus,  2  M.  D.  & 
De  G.  604,  in  support  of  his  application. 

The  Vtce-Chancellor  asked,  whether  the  so- 
licitors for  the  petitioning  creditors  would  un- 
dertake to  appear  for  them  in  any  action  by  the 
bankrupt,  relative  to  the  issuing  the  fiat. 


The  fldliflilor  JMwmgdiirHEad  ta  giro  wdna 
undertakiog^ 

The  Vfce-ChanceOor  said,  that  the  petiisiuiig 
creditors  when  issuing  the  flatwsie  reaide&t 
out  of  the  juriadiction;  they  had  ever  since  ben 
so«  and  were  still  so.  Their  solicitor  deeW 
to  undertake  to  appear  for  tiiem  ia  sny  adion 
to  be  brought  by  toe  bankrupts,  nor  would  be 
give  the  name  of  aay  solicitor  who  wodd  gnra 
such  undertakiJig.  In  that  state  of  tiungifai 
should  order  that  the  fiat  be  at  once  anniM 
witii  costs. 


(Before  the  Four  Judges.) 

The  Queen  v.  Scale  and  others.    Hilary  Term, 
1848. 

MANDAMUS.— PAROCHIAL  AB8B88MSMT  ACT. 
—SERVICE   OF  NOTICE   OP   OBJBCTIOR. 

In  order  to  entitle  a  person  to  be  heard  h^m 
justices  at  special  sessions,  under  ike  Po- 
rochial  Assessment  Act,  6  4-  7  ^.  4,  c.96, 
s,  6,  against  a  rate  made  for  the  reUtftj 
the  poor,  it  is  only  necessary  to  prott 
service  of  notice  of  objection  on  onetftk 
parish  tfficers  who  made  the  rate. 

In  ibis  tens  a  role  nisi  had  been  obtamsd, 
calling  upon  Sir  H.  P.  Seale  and  otherf^jni* 
tices  of  the  peace  for  the  county  of  Devon,  to 
show  came  why  a  mandannia  ahoidd  Dotinne. 
com  winding  tbsm  as  special  session  to  \m 
objactiom  toaiala  made  for  the  lehefoftb 
poor,  under  the  Parochial  Assessment  Ad; 
6  &  r  W.  4,  c  96.  SectioB  6,  of  tbt  let 
pioTides,  that  justioes  at  speeiiBl  sesrioiH  shd 
near  and  datenBine  aH  oojections  to  any'soA 
rate,  on  the  ground  of  irr^^idarity,  unfrinn^ 
or  incorrectness  in  the  vafaiatton  of  say  1m» 
ditamente  included  therein  ;  psovided  linft 
that  no  such  objection  slttil  be  imfamliBtobf 
the  said  justices  in  qieeial  oeesJoBB,  unleaio- 
tiee  of  Biidi  objection  in  writiiig  under  the  kai 
of  the  conidainant  shall  have  been  gm 
seven  days  at  least  before  the  day  sppom 
for  such  special  session,  to  the  ooUeckor,  ovo^ 
seer,  or  otner  person  l^  whom  such  iite«i 
made.  When  the  rate  in  question  was  broo^ 
before  the  justices  at  a  special  session,  held  a 
the  8thof  Deoember  last, it  was  proved^ 
notiee  of  objection  was  served  on  three  of  di 
parish  oflkers,  but  that  with  respect  to  tfoa 
them  the  notices  were  not  served  witfais  tb 
time  specified  by  the  act,  and  the  justioetbo^ 
of  o^nnion  titat  service  upon  one  was  not«fr 
cien^  refosed  to  hearthe  objection  to  the  i^ 
It  appeared  cm  affidavit  that  m  this  p«» 
there  were  two  ehurehwurdene  and  tvo  ovw* 
seers  who  made  the  rate^  but  tiiet  tiEnuv 
not  any  collector.  ^^ 

Mr.  Grve»ioood  showed  cauae^andcoBteasB 
that  the  words  of  Beotion  6  were  deoMBl  at« 
how neny  of  thepsraens  conoeniBd in wdaif 
tiie  lateekoidd  be  served  witix  netics,  and  till 
the  Parochial  Asaessment  Act  nusrt  be  (» 
etmsd  with  lefeieaceto  ti»41  Geot.%e-3l> 
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s.  6,  (wliieh  wu  pravioogl^'to  tlse  «3d8tiiig  aet 
as  to  all  appeala  affaimt  nlea,  ezoepjt  those  at 
special  sessions,)  where  notice  is  reqnixed  to  be 
given  to  the  chiirchwaniens  or  orerseers  of  the 
poor,  or  any  two  or  more  of  them.  The  justices, 
therdbre,  were  justified  in  refusing  to  near  the 
objections  to  the  rate,  inasmuch  as  notice  was 
onJj  proved  to  be  served  on  one  of  the 
overseers. 

Mr.  Pashletf,  in  support  of  the  rule,  was  not 
heard. 

Lord  Denmaus  C.J.  In  cases  of  removal 
it  is  only  necessanr  to  serve  the  order  of  re- 
moval on  one  of  the  parish  officers,  and  I  think 
that,  upon  a  fair  construction  of  this  statute, 
the  notice  of  objection  was  properly  served. 

Patteson,  Coleridge,  and  Wightman,  J.'s, 
concurred. 

Rule  absolute. 


€luefif iT  Snul^  practice  Court. 
(Before  Mr.  Justice  Erie.) 
Jones  V.  King.    Hilary  Term,  Jan.  31,  1848. 

APPEARANCE    SBC.    STAT. — NOTICE   OP  AP- 
POINTING  ATTORNEY. 

The  defendant  not  appearing  to  a  writ  of 
summons,  an  appearance  was  entered  for 
Asm  by  tjke  plaintiff  sec.  stat.  efter  which 
he  pleaded  in  person.  The  case  not  being 
tried  within  the  proper  time  after  issue 
joined,  the  defendant  gaoe  notice  of  his 
intention  to  move  for  judgment  as  in  case 
of  lumsuit.  This  notice  teas  gicen  by 
attorney.  Held,  that  this  was  sufknent 
notice  to  the  plaintiff  of  the  t^itpointment 
ifthe  attorney  by  the  aefkndant,  and  that 
it  was  not  necessary  for  him  to  gice  notice 
of  his  bringing  in  an  attorney  on  the  other 
side. 
In  this  case  Prentice  had  early  in  the  term 
obtained  a  rule  nisi  for  judgment,  as  in  ease 
of  a  nonsuit,  for  not  proceeding  to  trial* 

Miller  now  showed  cause  against  the  rule, 
and  it  appeared  that  in  this  case  the  appearance 
had  been  entered  for  the  defendant  by  the 
plaintiff  sec.  stat.  The  defendant  pleaded  to 
the  declaration  in  persoR.  No  notice  was 
given  by  him  to  the  plaintiff  of  bringing  in  an 
attorney  to  defend  the  action  for  him,  but 
the  notice  of  the  present  motion  for  judgment 
as  in  case  of  a  nonsuit,  was  given  to  the  plain- 
tiff by  an  attorney  on  behalf  of  the  defendant. 
It  was  now  contended  that  this  was  irregular, 
and  that  the  rule  must  be  discharged.  That 
altiiough  it  was  not  necessary  to  obtain  a 
judge's  order  to  bring  in  an  attorney  to  detod 
the  action  in  diis  case,  vet  diat  if  one  was 
tiro^ht  in  after  a  defencnnt  had  pleaded  in 
pesrson,  as  was  the  case  here,  notice  thereof 
most  be  served  on  the  plaintiff  or  his  attorney. 
Erie,  J.  I  do  not  think  any  fresh  notice  is 
neeeseary  where  the  next  step  to  be  taken  in  a 
csnse  is  taken  bv  an  attorney  then  appointed. 
Tbe  step  taken  oy  him  is  sufficient  notice  of 
tbe  appointment  to  the  other  side.  This  is 
very  diflferent  to  chuigiiifif  am  attorney,  liar 


then  are  very  important  liabilities  attacfaedJto 
an  attorney  who  nas  once  appeared  in  a  snil^. 
winch  it  is  desirable  not  to  have  put  on  record 
without  notice  to  the  other  side.  Not  so  in 
bringing  in  an  attorney.  Tliis  the  Master  in- 
forms me  is  alwm3rs  done  without  notice,  and 
there  is  no  deciskm,  the  other  way  that  I 
am  aware  of.  I  think  the  practice  is  reasonable^ 
and  so  I  shall  not  disturb  it. 

Miller  then  showed  cause  on  llie  merits. 

Rule  discharged  on  a  peremptory  under* 
taking. 

Reg.  v«  BfDOsi  and  another. 

aUABHINO    WRIT  OP   ERROR. 

When  the  transcript  of  the  record  of  a  writ 

of  error  has  gone  vp  to  the  court  of  errors 

this  court  has  no  power  to  grant  a  rule  to 

quash  the  writ  of  error  under  8  &  9  Vic* 

08,  sec.  5.     The  motion  must  be  made  to 

the  court  of  error. 

PhUUmore  moved  for  a  rule  calling  on  the 

defendants  in  this  case  to  shew  cause  why  tb» 

writ  of  error  sued  out  herein  should  not  be 

quashed,  or  why  the  recognisances  which  had 

been   entered  into  should  not  be  estreated. 

In  tlus  case  the  defendants  were  convicted  at 

the  last  assises  at  Oxford,  of  a  riot  and  assault 

arising  out  of  a  priie-fight.    They  however 

sued  out  a  writ  of  error^  and  put  in  bail, 

under  8  &  9  A^c,  cap.  6d.    They  bowewr 

took  no  steps  to  prosecute  tbe  writ  in  any  wuy, 

and    their  attorney^  on  being  applied  to  on 

the  subject*  gave  evasive  answers.     Under 

these  circumstances  it  was  submitted  that  this 

court  would  ouash  the  writ  of  error  under  the 

5th  section  of  the  act. 

Erie,  J.  The  Master  informs  me  that  the 
transcript  of  the  record  in  error  has  gone  up 
to  the  court  of  error ;  and  I  find  by  tbe  act  • 
of  parliament  (8  &  9  Vic,  cap.  68>  see.  5)  that 
this  motion  must  be  made  in  the  court  in  whidi 
the  writ  of  error  is  pending.  Your  motioa 
must  therefore  be  made  to  the  court  of  error. 

Rule  refused. 

Cornwall  v.  Ives. 

OUTLAWRY. — WRIT  OF  BRROR. 

In  suing  out  a  writ  of  error  to  reverse  on 
outlmory  which  has  issued  against  a  de- 
fendant for  not  putting  in  an  appearance  in 
an  action,  it  is  not  necessary  that  the  out- 
law  should  make  an  appearance  in  the  action 
to  enable  him  to  sue  out  the  writj  nor  is  it 
necessary  that  the  attorney  suing  out  the 
writ  should  depose  that  he  is  authorized  by 
the  outlaw  to  sue  out  the  writj  that  being 
only  necessary  on  proceedings  to  reverse  an 
outlawry  by  motum,  and  not  where  it  is 
done  by  writ  qf  error, 
Tbib  was  a  role  nisi  obtained  by  Petersdorff, 
calling  on  the  defendant  to  show  cause  iraf, 
the  writ  of  error  sued  out  heseiny  or  the  allow>- 
ance  thereof,  should  not  be  set  aside  for  irr»- 
gulaiity.    Tins  was  a  writ  of  error  brought  for 
the  purpose  of  causing-an  Q«tbranry  wiueh  had 
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issued  against  the  defendant  at  the  suit  of  the 
j^iintiff  for  not  haying  appeared  in  this  action. 
The  ground  of  the  writ  of  error  heing  that  the 
defendant  was  heyond  seas  at  the  time  of  the 
awarding  of  the  exigent.  The  irragolarity 
relied  on  was  that  no  appearance  bad  been 
entered  in  the  original  action  by  the  defendant 
on  suing  out  the  writ  of  error,  and  that  the 
attomey^s  clerk  making  the  affidavit  on  which 
the  writ  issued,  did  not  state  that  he  was  au- 
thorised by  the  defendant  in  the  matter. 

Martin,  Q.  C.  and  Beavan,  showed  cause 
against  the  rule,  and  contended  Jirst,  that  as 
this  was  a  writ  of  error  to  reverse  an  outlawry 
it  was  a  writ  of  right,  and  so  that  the  court 
had  no  power  to  set  it  aside ;  secondly,  that  it 
was  not  necessary  that  any  appearance  should 
be  entered  in  the  original  actiou  by  the  de- 
fendant on  suing  out  the  writ ;  third,  that  this 
court  had  no  power  to  set  the  writ  of  error  at 
all  on  the  allowance  thereof,  but  that  the  ap- 
plicatitn  must  be  made  to  the  Court  of  Chan- 
cery. Jones  V.  De  Lisle,  10  B.  Moore,  617, 
acted  on  in  Boreman  v.  Brown,  1  Dowl.  N.  S. 
281,  with  regard  to  the  objection  that  the 
attorney's  clerk  did  not  appear  to  be  autho- 
rized by  the  outlaw,  that  is  not  necessary  on 
writ  of  error;  a  contrary  doctrine  is  laid  down 
in  Chitty's  Archbold,  1148,  but  the  cases 
cited  to  support  that  position  are  all  in  cases 
of  rules  to  set  aside  outlawries  upon  motion,  and 
not  upon  writ  of  error.  These  cases  too  are 
the  only  authority  for  the  supposition  that  it  is 
necessary  that  the  outlaw  should  enter  an  ap- 
pearance in  the  original  action  when  he  sues 
out  his  writ  of  error. 

Petersdorff  in  support  of  the  rule  contended, 
that  the  outlaw  must  put  himself  in  court  in 
the  original  action,  by  entering  an  appearance 
therein,  before  he  can  sue  out  his  writ  of  error. 
He  also  relied  on  the  objection,  that  the  attor- 
ney's clerk  suing  out  the  writ  of  error  did  not 
state  that  he  was  authorised  to  do  so  bv  the 
outlaw,  he  relied  on  the  practice  as  laid  aown 
by  Mr.  Archbold  in  his  Q.  B.  Practice,  1148, 
but  admitted  that  the  cases  cited  were  on 
motion  to  reverse  outlawry  and  not  on  writ  of 
error. 

Erie,  J.  This  rule  must  be  discharged.  I 
cannot  find  any  rule  making  it  necessary  for 
an  outlaw  suing  out  a  writ  of  error  to  reverse 
an  outlawry,  to  make  an  appearance  in  the 
original  action ;  the  officers  of  the  court  inform 
me  that  it  is  not  the  practice  so  to  do,  and  I 
think  that  it  would  not  be  a  consistent  thing 
that  he  should  be  obliged  to  do  so,  for  if  he 
were  obliged  to  appear  why  should  not  the 
plaintiff  declare  against  him  ?  Now  it  may  be 
that  the  ground  for  the  writ  may  be  that  the 
plaintiff  has  improperly  outlawed  the  defend- 
ant, as  by  proceeding  without  any  writ  of 
summons  at  all  in  the  action,  or  any  aistrinaas. 
If,  therefore,  the  defendant  were  obliged  to 
appear  to  enable  him  to  reverse  the  outlawry, 
this  would  be  allowing  the  plaintiff  to  take  an 
advantage  of  his  own  wrong.  The  stipulations 
as  to  the  appearance  of  the  outlaw  are  all  of 
them  upon  reversal,  and  I  do  not  find  any 


authority  as  to  appearing  before  the  issaing  of 
the  writ  of  error ;  and  it  does  appear  to  me 
very  inconsistent  that  the  outlaw  should  appear 
before  the  outlawry  agunst  him  is  revered. 
llie  objection  as  to  the  attorney  being  obliged 
to  state  that  he  is  authorized  by  the  oatlav,  is 
not  based  upon  any  authority  except  the  dictum 
of  Mr.  Archoold,  which  is  not  borne  out  by  the 
authorities  he  cites.  The  rule  will  therefore 
be  discharged,  but  as  the  plaintiff  may  hare 
been  misled  by  a  passage  in  a  very  standard 
book,  without  costs. 

Rule  discharged  without  costs. 


Common  ^Xzkm. 
In  re  Hannah  Jane  Page.    Hilary  Term,  1S48. 

AFFIDAVITS    SWORN    ABROAD. — DEFKCTIVE 
JURAT. 

The  rule  of  court  of  Michaelmas  Term,  37 

Geo.  3,  as  to   the  form  of  the  jurat  in 

affidavits,     applies     to    affidavits   smm 

abroad.     Where  therefore  there  appeared 

in  the  jurat  of  affidavits  sworn  at  Calcutta, 

an  interlineation,  and  the  omission  of  thf 

names  of  the  deponents  {there  beifip  mrr 

than  one),  the  court  would  not  aUow  fA^i 

to  be  received  and  filed. 

In  this  case  the  acknowledgment  of  Hio- 

nah  Jane  Page,  a  married  woman,  under  the 

provisions  of  the  3  &  4  William  4,  cap.  74, 

sec.  79,  had  been  taken  at  Calcutta,  under  a 

commission  issued  for  that  purpose,  and  the 

jurat  to  the  necessary  affidants  verifying  such 

acknowledgment  was  as  follows  : 

Aby  each  of  the  above  named  deponents, 

"  Sworn  at  the  Police  Office.  Calcutta, » J.  W. 

B.,  this  4th  day  of  October,  1847.    Before  me, 

«  J.  W.  Brick, 

One  of  her  Majesty's  justices  of  the 

peace  for  the  town  ot  Calcutta." 

The  registrar  of  the  court  had  refused  to 

receive  and  file  the  acknowledgment  and  aft- 

davits,  on  the  ground  that  the  above  jurat  va? 

irregular,  according  to  a  rule  of  court  of  Mi- 

[Chaclmas  Term,  37  Geo.  3,  which  declared, 

I "  That  in  every  affidavit  sworn  in  court  or 

!  before  any  judge  or  commissioner  thereof,  and 

I  made  by  two  or  more  deponents,  the  naiaet  of 

the  several  persons  making  such  affidavit  shall 

be  written  in  the  jurat ;  and  that  no  affidafit 

shall  be  read  or  made  use  of  in  the  jurat  of 

which  there  shall  be    any  interlineation  ot 

erasure." 

Channell,  Sergeant,  moved  that  the  court 
would  direct  the  officer  to  receive  and  file  the 
acknowledgment  and  affidavits,  submitting 
that  the  rule  in  question  ought  not  strictly  to 
be  applied  to  affidavits  taken  before  competent 
persons  abroad,  where  the  rules  of  the  courts 
of  this  country  could  not  be  "considered  as  ac- 
curately known. 

Per  curiam.  The  rule  adopted  by  this  court 
expressly  requires  that  the  names  of  the  d^ 
ponents  should  appear  in  the  jurat  of  lof 
affidavits,  and  that  there  should  not  be  any 
interlineation.    In  the  praSent  case  the  jorst 
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is  defective  in  both  these  respects,  and  to  de- 
part from  the  accuracy  required  by  the  rule 
under  some  circumstances,  would  be  opening 
a  door  to  much  mischief.  There  is  no  good 
reason  why  the  same  practice  should  not  apply 
to  affidavits  sworn  abroad  as  well  as  here. 
The  attorney  in  England  might  without  diffi- 
cultv  have  sent  out  such  proper  instructions 
to  Calcutta  as  would  have  prevented  any  irre« 
gularity.  As  the  jurat  at  present  exists,  it  is 
clearly  defective,  and  the  affidavits  ought  not 
thereiore  to  be  received. 

Application  refused, 

tf|rc^f^[Uft« 
Ranee  V.  James.    Jan.  20, 1848. 

PBOHIBITION  TO  A  COUNTY  COURT. 

A  prohibition  will  be  granted  to  restrain  the 
Judge  of  a  county  court  from  proceeding  in 


an  action,  founded  upon  a  judgment  ^fthi^ 
court. 

In  this  case  a  rule  mift  had  been  obtained  for. 
a  prohibition  to  the  County  Court  of  Cam* 
bndge,  to  restrsih  him  frwn  goinff  on  with  a 
trial,  founded  upon  a  judgment  of  this  eourf 
for  a  sum  under  dO/. 

Naylor  now  moved  to  make  the  rule  abso- 
lute. A  prohibition  had  been  granted  under 
similar  circumstances,  to  restrain  proceedings 
before  the  judge  of  the  Palace  Court  {Anon, 
Salk.  439.)  Hiere  the  jurisdiction  extended  to 
all  personal  actions,  (8  Blk.  Com.  by  Stewart, 
76,)  whereas  that  of  the  county  courts  was  less 
extensive.  This  court  therefore  would,  ^for* 
tiori,  grant  the  mle  in  the  present  case. 

No  cause  was  shown. 

Per  curiam.  As  no  cause  is  shown,  you  may 
take  your  rule. 

Rule  absolute. 


ANALYTICAL   DIGEST  OF   CASES. 

BKPOBTBD   IN   ALL  THK   COURTS. 


REGISTRATION  OF  VOTERS. 
[The  re-assembly  of  parliament  renders  it 
desirable  to  select  for  the  present  series  of  the 
Analytical  Digest  the  decisions  of  the  Court  of 
Common  Pleas  on  Election  Appeals.  They 
are  as  follow : — ] 

AICBNDMENT   BY   RBV18INO  BABBISTBB. 

See  Claim,  Notice  of. 

APPEAL. 

1  •  Postponing  the  hearing  of— The  court  will 
not  postpone  the  hearing  of  an  appeal,  in  order 
to  anord  time  to  give  the  necessary  notice,  upon 
a  suggestion  that  the  difficulty  has  arisen  from 
the  circumstance  of  their  having  appointed  an 
unusually  early  day  for  the  hearing  of  appeals ; 
there  having  been  ample  time  to  give  the  notice 
between  the  day  appointed  and  the  day  on 
which  the  decision  of  the  revising  barrister  was 
pronounced.    Adey  v.  Hill,  4  C.  B.  38. 

2.  Signature  of  indorsement  by  the  re- 
vising  6arru/tfr.  —  An  appeal  tendered  with- 
in the  proper  time,  having  been  rejected 
by  the  officer  because  the  indorsement  had 
not  l>een  signed  by  the  revising  barrister, 
as  required  by  the  6  &  7  Vict.  c.  18,  s.  42, 
The  court  allowed  it  to  be  entered  de  bene  esse, 
on  thejifth  day  of  the  Term,  due  diligence  ap- 
pearing to  have  been  used  to  obtain  Uie  signa- 
ture within  the  tirst  four  days.  But  see 
TVanklyn  v.  WolUtt,  4  C.  B.,  p.  86,  and  post, 
I^rimg  v.  Estcourt,  4  C.  B.  71. 

3.  Piq>er  books. — Deltoery  numc  pro  tunc*— 
In  registration  appeal  cases,  the  rule  is,  that 
tlie  paper  books  must  be  delivered  to  the 
judges  four  days  before  the  day  appointed  for 
tlie  nearing  of  the  appeals,  and  the  court  will 


not  entertain  an  application  for  leave  to  deliver, 
them  nunc  pro  tunc,  unless  some  good  reason 
be  shown  for  the  delay.  Tulmer,  appellant, 
and  Allen,  respondent,  and  two  other  appeai 
cases.    35  L.  0. 175. 

See  Notice  J  Signature  of  Indorsement, 

APPELLANT. 

Who  may  be. — QiMsre,  whether  a  mere  agent, 
not  personaUv  interested  in  the  subject-matter, 
can  be  namea  as  appellant  to  prosecute  a  con- 
solidated appeal.  Wanklyn  v.  Woilett,  4  C.  B. 
86. 

A8BI0NBB   OP   BENT  CHABGB. 

2  W.  4,  c.  45,  #.  26.— The  assignee  of  a  rent- 
charge  is  not  entitled  to  be  re^^stered,  unless 
he  has  been  in  the  actual  receipt  of  it  for  six 
months  before  the  last  day  of  July.  Hayden 
V.  Overseers  of  Tiverton,  4  C.  B.  1. 

Case  cited  in  the  judgment :  Murray  y.  Thorni- 
ley,  8  G.  B.  S17;  1  Lutw.  Reg.  Gas.  446. 

BUBOA0E   TBNUBE8. 

2  fV.  4,  e.  45,  s.  l9.^f^eehold  interest.^A* 
claimed  to  vote  in  respect  of  a  burgage  tene- 
ment in  an  ancient  borough.  The  case  found» 
that  burgage  tenements  within  the  borough 
had  always  been  conveyed  by  deed,  of  grant,  or 
bargain  and  sale,  without  livery  of  seisin,  and 
without  a  lease  for  a  year,  or  any  inrolm^it; 
that  no  surrender  or  admittance  was  required, 
nor  was  any  fine  paid  upon  descent  or  aliena- 
tion ;  that  the  mode  of  descent  was  agreeably 
to  the  common  law,  except  that  females  in^ 
herited,  not  as  coparceners,  but.  by  seniority ; 
that  the  interest  of  a  feme  covert  was  passed 
without  any  separate  examination  of  the  wife  s 
that  the  widow  of  a  person  dving  seised  of  a 
burgage  tenement  had  the  whole  during  her 
chaste  viduity ;  that  burgage  tenements  had 
always  been  devisable  in  tiae  same  way  as  ordi- 
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Qinry  freeholds;  tihat  they  were  held  subject 
only  to  Uie  payment  of  certain  fixed  annual 
rents  payable  to  some  individual ;  and  that  no 
Olfaer  MTvices  had  been  petformed  or  payments 
awle  in  respect  of  them* 

HM,  diatin  the  absence  of  rendcnoe  on  the 
fiioeof  thecaseto  ahovrthat  the  freehold  was 
in  any  other  person,  it  must  be  assumed  that 
A»  had  sneh  a  fiDeehoid  leimieas  to  entitie  him 
to  be  regialeredy  the  value  being  eufficient. 
AaaierY.  noa^mmy  4  €L  B.i48. 

BUBGS88  BY  RIGHT  OF  BERTH. 

SoRBe$irv9d  Bights. 

CLAIM,  NOTIGB   OF. 

Jhnn  and  service  of. —6  ^  7  Viet.  c.  18,  s,  3. 
—A  parish  consisted  of  four  divisions,  popu- 
larly, but  improperly,  called  townships.  Four 
overseers  were  appointed  for  the  whole  parish, 
one  being  selected  from  among  the  inhaoitants 
of  each^  the  so-called  townships.  In  making 
out  the  lists  of  county  voters,  the  overseer  who 
acted  for  each  division  made  out  a  separate 
list,  and  each  overseer  published  a  separate 
notice  under  the  6  &  7  Vict.  c.  16,  s.  3,  ached. 
(A.)  No.  2,  requiring  persons  entitled  to  vote 
in  respect  of  property  situate  within  his  town* 
tkip  to  send  in  their  claims  to  hm.  These 
oolues  were  in  each  case  signed  by  thepartica- 
lar  overseer  'vriio  acted  for  that  aivision,  and 
bytlie  aasistant  overseer,  who  therein  styled 
themselves  ''Overseers  of  the  Township. of 

A  notice  of  claim  was  directed  to,  and  served 
upon,  the  overseer  of  the  particular  so-called 
lewnriiip  in  which  the  ^oahlving  property  was 
sHuate.  This  notice  bemg  oinected  to,  before 
the  barrister  at  the  revision,  he  corrected  dM 
Bustake  in  the  lists,  under  lAie  power  conlerred 
upon  him  by  s.  40,  and  disallowed  the  ob* 
jection:  Held,  that  the  barrister  had  properly 
exercised  his  discretion,  and  that  the  notice 
was^  under  the  circumstances,  sufficient,  and 
wen  served.  Elliot  v.  Overseers  of  St,  Mary 
within,  Carlisle,  4  C  B.  76. 

FRBBMAN   BY  BIOBT  OF  BUtTS* 

Soe  Ruervsd  Riffhis. 

NOTICE   OF  APPBAL. 

1.  Time  of  service  e/.  —  6  4-  7  Vict,  c. 
18,  s,  62.—- The  ooort  has  no  power  to  hear 
aa  appeal,  where  the  respondent  fails  to 
appear,  ubleas  the  appellant  has  served  him 
mh  a  notice,-*under  the  6  &  7  Vict.  c.  18,  s, 
69,— of  his  intention  to  proseoote  the  appeal, 
10  days  a^tef^  before  the  first  day  appointed 
br  4he  ooort  for  hearing  appeals — that  is,  10 
dear  days,  ezduaive  bo9i  of  the  day  of  serviee 
and  of  the  day  so  appointed.  Nertom  y,  Jbum 
eierhqfStdiekttrv,  4  G.  B.  32. 

'Caae  cited  in  Ike  jadgment :  Re;,  v.  JostiQes  of 
Mop»  5  N.  I&  P.  286 ;  6  Dmrl.  P.  C.  J8. 

2.  Time  of  service  of-^  ^  7  Vict,  c.  18, 
t.  62.— The  court  has  no  power  to  hear  an 
apneal,  where  the  responftient  falls  to  appear, 
umess  the  appellant  has  served  him  a  notice, — 
wider  the  6  &  7  Vict.  c.  18,  s.  62>— of  his  in- 


tention to  prosecute  the  appeal,  10  dajs  at 
least  before  the  first  day  appomted  by  tiiecoait 
for  hearing  oppeds— that  is,  ten  eleer  days, 
eocdusive  both  of  die  day  of  service  and  of  the 
day  so  appointed.    Adw  y.  HiU,  4  C.  B.  is. 

3.  Time  of  service  of,-^  4-  7  Firf.  c.  18, 
s.  62. — Conrtmcfitw  appearamce.'-Faper  heikt, 
delivery  of. ^  An  apphcation  by  the  respondait 
for  leave  to  deliver  paper  books  after  the  prtper 
time,  does  not  dispense  withihe  notice  nqnind 
to  be  served  upon  him  by  the  6  &  7  Vict  c.  18, 
s.  62.     Grover  r.  Bomtems,  4  C.  B.  70. 

4.  Time  of  serviee  of.-^  fy  7  VuA,  c.  18, 
s.  62. — The  decision  of  the  revising  baniita 
took  place  on  the  16tfa  October.  Theappellant'B 
attorney  was  taken  ill  in  liie  iast  week  of  that 
month,  and  died  on  the  7th  November  v^BM^ 
that  this  was  no  excuse  for  the  abscaice  of  the 
noticeto  the  lespendant  requived  ^sectios 
62,  and  that  the  court  had  no  power,  \uidir 
section  64,  to  aid  the  appellant  by  postponiog 
the  hearing.    Triitg  v.  Estcourt,  4  C.  B.  73. 

H.  I¥meo/eerMce4»f,-^WhereaBap|Malsii 
>  tendered  witfam  the  Jrst  four  days  of  the  Tenn, 
with  a  notice  imperfectly  signed,  the  court 
refdsed  to  allow  the  appeal  to  be  entered  (the 
defect  being  cured)  on  Uie  5th  day.  Pd\er' 
bridge  v.  Ash,  4  C.  B.  74. 

6.  Signature  of  appeUant. — ^The  notice  of 
the  appdlant's  intention  to  prosecote  his 
appeal,  under  the  6  &  7  Vict.  c.  18,  s.  63, 
must  be  sinad  by  theempeiiant  iueudf;  die 
siiinBature  of  an  agent  will  net  suffice.  PeAef» 
bridge  v»  Ash,  4  C.  B.  74. 

See  Qualification,  3. 

OBJBCTION,  XOTICK   OF. 

1.  Description  of  the  obfector, — In  a  ootice 
of  objectioQ  under  1^  6  &7  Vict  c.  18, 1. 11 
the  objector  was  described  as  '*  fL  F.,  of,  ftcn 
on  the  list  of  voters  for  the  borough  of  L" 
The  register  of  voters  for  the  borough  of  I. 
consists  of  four  separate  lists,  via.,  one  of  10^ 
householders  for  each  of  three  townshipe  coo- 
urised  in  it,  and  one  of  the  freesDen  of  tk 
borough.  The  objector's  name  was  on  die 
last-mentioned  list  only :  Held,  that  he  wu  ia- 
sufficiently  described  in  the  notice;  and  tha 
the  inaccuracy  of  description  was  not  cured  by 
section  101.    Eidrforih  v.  Farrer,  4  C.  B.  9* 

GsM  cited  in  the  jadgneat :  Wuwy  t.  TtfAaa, 
(QuigleyVi  caae),  7  M.  &  G.  127;  dSMtt, 
N.  R.  954 ;  1  Latw.  Eeg.  Ca.  235. 

2.  Descr^tion  qf  the  obfector*s  plem  0/ 
«Aorfe.— 6  4-  7  Viet,  e.  18,  s,  7.— In  a  notice  of 
objection,  the  place  of  abode  of  the  objector 
was  described  as  ''The  Oaks"  (witiiomdie  1^ 
cation  of  the  parish,  township,  or  other  districtj 
<'on  the  register  of  voters  for  the  parish  of  St 
FT."  In  the  list  of  voters  for  the  parish  of  St 
W.,  the  objector's  place  of  abode  was  desofted 
as  ''6t.  W.'*  and  his  qualifying  property  « 
''The  Oaks  :*'  HM,  thirt  tiie  description  «s 
insufficient,  and  could  not  be  aided  by  a  icftr- 
enee  to  die  list  of  voters, -so  aff  to  show  tbit  the 
nlaeei»Iled"  The  Oaks"  was  in  the  parish  of 
Bt  FT.;  and  that  ttie  6Mection  was  not  re> 
moved  by  Um  finding  of  m  revising  banirter 
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lekmd  to  was  in  fact  in  the 
W.     WoUett  y.  J>mn$^  4  C.  B. 


-A  notice  of  objection  under  the  6  &  7 
Vkt«  c.  l8vB.  17»  dated. of  the  day  and  months 
«3lhont.th«irear>  is  insufficient. 

The  Jiat  of  voters  was  signed  by  three  of  the 
OTcraeera  and  one  of  ^e  churchwardens,  and 
the  service  of  the  notice  of  objection  was  upon 
another  churchwarden,  who  had  not  signed  the 
Hst:  Held,  that  the  notice  was  well  served 
Bee2eii  v.  ^oeibn,  4  C.  B.  19. 

4.  Serviot^qft'^A  notiee  ^  objedtcn,  ad- 
draBsedto  the  voter  at  4.,  doKnbed  .aa  Jbis 
piMe  of  abodoin  the  boraugh  list,  was  left  at 
W  ofiee  in.£.  The  office  in  B.  waa  not  the 
mlerf  a  jptoce  «f  abode,  and  ho  bad  no  raaideiiee 
in  «i.  TbeTBTiaiag  barrislfir  decided  that  the 
notice  had  not  been  given  40,  <»r  left  at  the 
place  of  abode  of  the  voter,  as  stated  in  the  list, 
within  the  meaning  of  the  6  &  7  Vict.  c.  18, 
8.  17*  Held,  that  his  decision  was  correct. 
Alien  V.  6reairitf,4  C.  B.  100. 

5.  Strident  statement  qf  place  qf  oAods.— 
Questions  of  law  and  fact. — In  a  notice  ob- 
jecting to  a  partv's  right  to  be  put  on  the  le- 
giater  of  voters  K>r  the  borou)^  of  Cheltenham, 
that  borough  being  all  wi&n  the  parish  of 
Cheltenham,  the  objector's  plaoe  of  abode  was 
atated  to  be  "  5,  Sherborne  Street,"  and  then 
wa*  added  ''  on  the  list  of  voters  for  the  parish 
of  CSieltenham."  Held,  that  such  description 
of  the  place  of  abode  appeared  on  the  face  of 
the  notice  to  be  sofficient  in  poiDt  of  law, 
and  as  the  revising  barrister  had  decided  that 
it  was  sufficient  in  point  of  fact,  his  decision 
waa  condnsive,  and  must  be  affirmed. 

Whether  from  the  geaerality  of  the  descrip- 
tkm  of  the  objector's  place  of  abode,  it.  can  be 
aaid  to  point  suffidently.to  a  particukr  locality, 
may  be  a  question  of  law,  but  where  a  certain 
locality  appears  to  be  referred  to,  the  question 
of  whether  the  description'  is  sufficient  to  give 
iJie  information  required  by  the  6  Vict.  c.  18, 
8.  1 7,  is  one  of  fact  upon  which  the  decision  of 
the.  revising  barrister  is  conclusive.  Sheldon, 
appellant,  and  Flatcher,  respondent.  35  L.  O. 
217. 

PAPSR   BOOKS,   DKLTVERY  OF. 

See  Appeal  J  Notice  of  Appeal,  3, 

QUAI.ITICATION. 

1  •  House  and  shop  not  within  one  curtilage. 

Appurtenances. — A.  occupied  a  shop,  which, 

together  with  a  house  and  other  premises,  also 
occupied  by  him,  constituted  a  sufficient  quali- 
iicsation  in  point  of  value,  hut  nether  beiqg 
si^ffident  alone.  The  shop  was  separated  from 
tlie  rest  of  the  premises  by  a  vard,  in  the  ex* 
elumve  occupation  oiA.,  buttnerewas  no  com- 
plete curtilage  or  fence  surromding  the  whale, 
tlie  yard  being  approached  by  a  passage  at  ttw 
siile  of  the  shop,  open  to  the  street,  w£ch  was 
nlmo  the  pro])erty  UA^  hut  naed  by  the  tenant 
>£  the  aojoining  house  in  common  with  him : 

MM,  that  the  shop  could  not  be  joined  with 
;1ba  other  premises,  so  as  to  CQttttitnte  one  en^ 


tire  qualificatioiw  ander.  thaatat  2  W,  4,  c  45» 
s.  27.    Powell  V.  Price,  4  C.  B.  105. 
2.  <'  Other  building  "  within  2  W.  4,  c.  45,  9. 


'Notice  qf  objection,'--Date  and  service  qf  27. — Exclusive  ooempatim,    Ooutrol  over  hey  qf 


outer  door. — Where  two  claimanta  to  vote 
occupied  in  the  one  case,  two  rooms  in  a  house, 
and  m  the  other  case,  a  counting-house^  at  a 
sufficMSt  rent,  and. the  Jaadlord  mtheltrmer 
inataane  ocoupied  aafaop  and  parkur  on  the 
grand  floor,  and  had  a  Jcay  to.  the  .enter  door 
ineomnwn  with  the  elaiaaant.  and  in  the  other 
instnoe  occupied  A  oeimting-*hoiiBein  the  sane 
heaae»the  hay'tOvthecutsr  door  of*  which  waa 
exohuivelykept  by^icleik  ef  the  landlocd's, 
who  reaidbd  en  tiiie  preaoises  for  pnHection'a 
Bake.and  the  acoammodation  of  the  oocnpiers» 
whenteikt  in  9Mi  out  at  night  when  the  outer 
door  was  eloaed;  the  landlom  in  neither  oaaa 
himself  lesidiiig.  on.  !&»  preniaee. 

HM,  that  the  claimant  in  raipeet  of  the  oo» 
cupation  of  the  rooms  was  as  much  entitled  to 
vote  as  the  claimant  who  occupied  the  coimtittg^ 
house,  the  former  being  withm  the  meaning  of 
the  words  **  olher  bnilduig  "  in  the  27th  section 
of  the  ^  W.  4,  c.  45 ;  that  both  daimants 
possessed  a  sufficiently  exclusive  right  of  pos- 
session to  cQDStitnte  them  tenants  and  not 
lodgers;  and  that  the  circumstance  of  the 
claimant  in  the  one  ease  havii^  the  use  of  the 
key  to  the  outer  door  in  common  only  with  the 
landlord,  and  of  the  key  of  the  entrance  in  the 
other  case  being  ezclnsivdy  kept  by  a  resident 
dark  of  the  landkrd,  did  not  quality  the  right 
and  interset  of  the  claimants  so  as  to  make 
them  the  less  tenants.  Ibau,  appeUmU,  and 
Luckett,  respondent ;  and  Downing,  appellsmi, 
and  Luckett,  remondent,  35  L.  O.  263. 

3.  Lands  kela  in  succession, — New  notiee  qf 
claim. — ^Where  a  party  already  on  the  register 
of  voters  in  resoect  of  the  occupation  of  certain 
land,  ceased  to  nold  that  luid,  and  became  and 
continued  to  be  the  occupier  of  other  land  in 
the  same  parish,  but  failed  to  send  in  any  new 
noti^  of  claun  after  such  change.  Held, 
that  under  the  4th  and  40th  sections  of  the 
6  Vict.  c.  18,  he  was  not  entitled  to  have  has 
name  retained  on  the  register  of  voters, 
although  it  appeared  that  the  description  of 
his  qualification  in  the  register  exactly  em- 
brace both  the  qudifications.  Barton,  ap» 
pellant,  and  Qrey,  respondent,  35  L.  O.  148. 

4.  Successive  occupation. -^  Description  of 
aualifying  property 4  —  Amendment  by  revising 
oarrister.'-The  appellant's  qualification  to  vote 
was  in  respect  of  two  houses  occupied  in  im« 
mediate  succession.  In  the  liat  of  voters,  how- 
ever, his  qualification  was  described  in  the  third 
column  as  "  house  in  succession,"  and  in  tlM 
finurth  ''Batcher  Row,*'  the  hitter  being  the 
place  where  the  honae  last  occupied  by  the  ap- 
pellant was  situate.  HeM^  .that  the  iwiaing 
barrister  had  no  pomer  <under  the  6  Vict*  c  18, 
s.  40,  to  amend  the  list  by  adding  s,  to  the 
word  house  in  the  third  oolumn,  and  inserting 
the  nan»  of  the  plaee  where  the  first  house 
occupied  waa  situate,  in  the  fourth  foihu— . 
Oaioaf,  qppeUmU,  Mnd  Bawdier,  respondent^ 
35  L.  0. 194. 
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RATB8,  NON-PAYMENT  OF. 

See  Reserved  Rights. 

RENT-CHAROB. 

See  Assignee, 

RESERVED   RIGHTS. 

1.  Burgesses  or  freemen  by  right  of  birth,— 
The  corporation  of  M.  consists  of  four  classes 
of  burgesses  or  freemen, — 1.  Capital  burgesses 
(in  whom  alone  was  the  right  of  voting  prior 
to  the  passing  of  the  Reform  Act ;)  2.  Assistant 
burgesses ;  3.  Landholders ;  4.  Free  burgesses 
or  commoners.  Vacancies  in  the  third  class 
are  supplied  from  the  fourth  bv  seniority,  and, 
in  the  other  classes  respectively,  bv  election : 
Held,  that  one  who  was  a  member  of  the  fourth 
class,  by  right  of  birth,  before  the  1st  of  March, 
1831,  and  became  a"ciq>ital  burgess"  by 
election,  after  that  day,  is  not  disqualified  as 


an  elector  by  the  2  W.  4,  c.  45,  e.  32.  Goki 
Chubb,  4  C.  B.  41. 

2.  Inhabitants  paying  scot  and  2of.— A  party 
entitled,  before  tne  passing  of  the  2  W.4, 
c.  45,  to  vote  as  an  inhabitant  houBeMder 
paying  scot  and  lot,  does  not,  b^  the  33rc[ 
section  of  that  act,  lose  his  qualification  by 
having  omitted  for  one  year  to  pay  bis  ntei 
before  the  last  day  of  July.  Nicks  ▼.  tUH 
4  C.  B.  63. 

Case  cited  in  the  judgment :  CoIlenT.  Morris,  1 
Stark.  N.  P.  C.  577. 

SIGNATURE  OF   1NDOR8BMBNT. 

By  the  revising  barrister, — 6  4*  7  Viet,  c.  18, 
s,  42.  —  The  indorsement  of  an  apmal  not 
having  been  signed  by  the  revinxur  Daniitff 
until  the  6th  dav  of  Michaehnas  Teraii  tiie 
court  refused  to  allow  the  appellant  to  beheui 
Wanklynv.  WooUett,  4  C.  B.  86. 


BUSINESS   OF   THE   COURTS. 


CHANCERY  SITTINGS. 
l^otH  Ctkancdlor. 

After  Hilary  Term,  1848. 

AT   LIWC0LN*8  INH. 


Taesday 

Wednesday 
Thonday    . 

Friday   ,    . 

Saturday  . 
Monday  . 
Tneaday  . 
Wednesday 
Thursday   . 

Friday 

Saturday  . 
Monday  . 
Tueaday     . 

Wednesday 

Thursday 

Friday  .    . 

Saturday     . 
Monday 
Tuesday     • 
Wednesday 
Thursday  • 

Friday 

Saturday  . 
Monday  . 
Tuesday     . 

Wednesday 

Thuraday  . 

Friday  .    . 


Feb    Q  {  The  lat  Seal— Appeal   Mo- 
(     tiona  and  Appeals. 

>  Appeals. 

*etition-day,)    unoppoaed 
Petitions,  and  Appeals. 


9 
10 


12, 
14 


Saturday    • 
Monday 
Tueaday     • 
Wednesday 
Thuraday   . 

Friday  .    . 


13) 

14  VAppeaU. 

15  I 
16' 


.    •  15  V  Appeals. 
.    ,16\ 
.    ,  17' 

18  K(^®^^io'>-<l>^y)     unopposed 
(     Petitions  and  Appeals. 
.    .19) 

.    .  21  V  Appeala. 
.     .22) 

o^  r  The  2nd  Seal— Appeal  Mo* 

\     tions. 
24    Appeals. 

2«J    (Petition-day)   unopposed 
i      Petitions  and  Appeala. 
.     .26 

•  .  28i 

fliarcn  1 1 
.    .    2^ 

«  C  (Petition-day)  Petitionaand 

•  *       (     Appeals. 

•  •    4) 

.    .    6  V  Appeals. 

•  •    7^) 

g  (  The  3rd  Seal— Appeal  Mo- 
{     tions  and  AppelalB. 
.    •    9    Appeals. 

10  5  (F^tition-day)    unoppoaed 
i     Petitions  and  Appeals. 


•  {  (Petition-day)     uaoppoied 
i     Petitiona  and  Appaila. 
Saturday    •    .    .  ISl 
Monday     ...  20  >>  Appeals. 
Tueaday     .    .    .  21 J 

(  The  4th  Seal— ApH^^ 
{     tions  and  Appeals. 

23    (The  General  PetitioB^tj) 
N.  Bw^ach  dayaas  hia  Lordship  ia  occapiedis 
the  Houae  of  Lorda  excepted. 


Wednesday 
Thuraday 


22 


mutUt  Sit  t^t  30iaai, 

AT  THB  ROLLa. 

Tuesday    .     Feb.  8    Motiona. 

AT  THE   JUDICIAL   COMMITIBB. 


Wednesday 
Thursday  . 
Friday 


.  9 
.  10 
.  11 

AT  TUB    BOLU. 


iPleaa,  Demurrers,  Csoiai, 
Exceptiona,  and  Fur- 
ther Directions. 

AT  THB   JUDICIAL    COMMITIBB. 


Monday  . 

Tueaday  . 
Wedneaday 

lliuraday  . 

Friday  .  . 

Saturday  . 

Monday  . 

Tneaday  . 


.  14 
.  15 
.  16 
.  17 
.  18 
.  19 
.  21 
.  22 

AT  THB   ROLLB. 


Wednesday     .    .  23    Motiona. 

AT  THB  JUDiaAL  OOMMrTTBE. 

Thuraday    ...  24 
Friday  ....  25 


Chmetry  SitHngs, 


951 


IT  ms  ROLU. 


( Pleas,  Demurrers,  Csnses, 
Satorda/  ',    .     .  ft6  I     Exceptions^  and  Further 
(     Directions. 

IT  THB  JUDICIAL  COMMITTXB. 

Monday     .     .    .  S8 
Tuesday     ...  29 


JIT  THB   ROLLS. 

Wednesday  March  1  \ 


Thursday 
Friday  .  • 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
nursday  • 
Friday  .  . 
SAtarday  . 
Monday  . 
Tuesday  . 
Wednesday 
Tborsday 
Friday 
Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  .  . 
Satorday    • 

Monday 


.  10 

,  11 

.  IS 

,  14 

.  15 

16 

.  17 

.  18 

.  SO 

,  21 

>  22 

25 

24^ 

25 

,  27 


Pleas,  Demurrers,  Causes* 
Exceptions,  and  Further 
Directions. 


Motions. 


PJeas, '  Demurrers,  Causes. 
Further  Directions,  and 
Exceptions. 


Motions. 
(Petitions    in  the    General 


(     Paper, 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions, on  the  following  Saturdays,  vis.,  the  12th 
and  26th  Fehrnary,  and  the  4th,  11th,  and  18th 
Mareh,  each  day,  at  the  sitting  of  the  Court. 

Notice. — Consent  Petitions  must  he  presented^ 
and  copies  left  with  the  secretary,  on  or  before  the 
Thursday  preceding  the  Saturday  on  which  it  is 
intended  they  should  be  heard. 


Vwe-Ctanrtllor  of  Sitfflatilt. 


Wednesday 
Thursday    . 

Friday       . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday 

Friday   .     . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday  . 


Friday 


Tuesday .    .  Feb.  8    The  1st  Seal—Motions. 

g  I  Pleas,  Demurrers,  Excep- 
'  ^<  tions,  Causes,  and  Fur. 
•  ^"  (     Dirs. 

(  (Petition  -  day)    Petitions, 
.  11  <     (unopposed  first,)  Short 

(     Causes  and  Causes. 
.12) 

.  14  (Pleas,    Demurrers,  Excep- 
,  15  r     tions.  Causes,  and  Fur- 
,  16  j      Iher  Birections. 
17 

(  (Petition  -  day,)  Petitions, 
.  18  J      ^nopposed    first,)  Short 

(     Causes,  and  Causes. 
19)  Pleas,  Demurrers,    Excep- 

21  V     tions,    Causes,  and  Fur- 

22  )      ther  Directions. 

23  The  2nd  Seal— Motions. 

!  Pleas,    Demurrers,    Excep* 
tioDS,  Causes,  and  Fur- 
ther Directions. 
f  (Petition  -  day,)    Petitions, 
25  <      (unopposed  first,)  Short 
(     Causes,  and  Causes. 


Saturday  . 
Monday  • 
Tuesday  . 
Wednesday, 
Thursday   . 

Friday  .    . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday    . 


,  26, 


Friday     .    . 

Saturday  • 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  '. 

Friday  .     . 

Saturday    . 
Monday 
Tuesday    . 
Wednesday 

Thursday     . 


•  •  28  I  Pleas,   Demurrers,  Exoep* 

•  .  29  >     tic^is,  Causes,  and  Fur- 
March  1  \      ther  Directions. 

.     .    2*' 

i  (Petition  -  dsT,)    Petitions, 
(unopposed  first,)  Short 
Causes  and  Causes. 
.    .    4 1  Pleas,    Demurrers,    Exoep- 

•  •    6  >     tions,  Causes,  and  Fur- 
.    •    7 )      ther  Directions. 

•    8    The  Sid  Seal--Motionfl. 

)  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
!  (Petition  -  day,)  Petitions, 
(unopposed  first,)  Short 
Causes  and  causes. 
11. 

IS  I  Pleas,  Demurrers,  Causes, 
14  >  Exceptions,  and  Further 
151      Directions. 


r  (Petition  -  day,)    Petitions, 

17  ^     ^nopposed   first,)    Short 
(     Causes  and  Causes. 

18  (  Pleas,    Demurrers,  Excep- 

20  I     tions.  Causes,    and  Fur- 

21  (     ther  Directions. 

22  The  4th  Seal— Motions. 

!  (General  Petition  -  day,) 
Short  Causes  and  Peti- 
tions. 


Vitt^^tinttllox  UniHt  18ruee. 


Tuesday  . 
Wednesday 

Thursday  . 

Friday   .    . 

Saturday  • 
Monday     . 

Tuesday     . 

Wednesdsy 

Thursday  . 

Friday  .  • 
Saturday  . 
Monday     . 

Tuesdsy  . 
Wednesday 
Tuesday     . 


Feb. 


.  11 

.  12 

14 


{(The  1st  Seal)  Motions  and 
Causes. 
.    9    Bankrupt  Petns.  and  Causes 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

{(Petition-dsy)  Petitions,  and 
Causes. 

Short  Csuses  and  Ditto. 

Bankrupt  Pel  ns.and  Causes 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur^ 
ther  Directions. 

16    Bankrupt  Petns.and  Causes 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Far- 
ther Directions. 

^Q  {(Petn.-day)  Petitions  and 
'^^l     Ditto. 

19    Short  Causes  and  Causes. 

«.  (  Bankrupt    Petitions     and 
•  '^  )      Causes. 

SPIess,  Demurrers,  Excep* 
tions,  Causes,  and  Farther 
Directions. 
.  23    (The  2d  Seal)  Motions. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


|W 


Sttorday  •> 
X<mdaj    • 

ToMday  . 
Wednesday, 
ThMidof  . 
fiidty  •    « 


Chancery  SUm^^l^^mmB  Law  Sittings. 

MoDdtj     •    .    •  SI  J 
TtMiidity     .    .    .  ti|; 


29< 


Mar 


llondqr     • 

Ttamiday  . 
WadnMday 
Xhondaj  • 

Mdi7  t    • 

Sfttoiday  • 
Mottdaj    . 

Taatday  • 
Wad&Mdajr 
Tbundaj  , 

Saterday  • 
Monday.    » 

Taeaday    • 

Vednaaday 
Thondaj  . 


^^  r  (P0tknm-da7)PatiflOBM»l 
•*^\    Ditto, 

,  te   Short  Caaaea,.  and.Canaea.. 
•  98    Bankrapt  Petitiona. 

(Plaaa,  Damunan»  Exoep- 
}     tiooi^   Gaases,  and  Fflv^ 
(     tbar  Directions. 
CBaakzmpt    Petitiona.    and 
^  I     Canaea. 

{Pleaa,  Demurrers,  Bwii|i- 
tiona,  Caoseay  and  Fa» 
titer  Directions. 
.  l(Petitien»day)?etiti8Baj«d 
'  {     Ditto. 

4    Stort  Causes  and  Caosea 
.(Bankrupt    Petitiona.    and 
^l     Causes. 

{PleaSf  DemurTersi  Exaapi- 
ti<ma»  Causes,  andriFw^ 
tharDireetions. 
8    The  Srd  Seal— Motions. 

iPkaa,  Demurrers,    Exoep- 
tionar  Causes;  and  Pnx^ 
Dirs. 
1  (Petition-day)  Petitions  and 
Ditto. 

11,  Short  Causes  and  Canaea. 
^  5  Bankrupt    Petitions     aad 
^'  I     Causes. 

[  Pleea^ .  Demurrers,..  Ezoep* 
tions.  Causes,  and  Fur- 
ther Directions. 
15    Bankrupt  Petitions. 

(PUaa,  DoBanrrem  Excep- 
.  16  <     tbna.  Causes,  and  Fur- 
(     tber  Directions. 

i-r  5(P«tition-day)      Petitions, 
'  ^^  I     and  Ditto. 

.  18    Short  Causes  and  Ditto. 

,  Si>    Bankrupt  Petitiona. 

(Pleaa,    Demurrers, 


Wednesday    .    .  « J^^ 


Vkmi,  Demumn,  Eioip- 
tiona,  Oaasei,  ind  Fv« 
tharDireetions. 

fnd  Seal— HotioBi  and 


Thuraday 
Friday  . 


Saturday 


.24 
,t5 


Pleas,  Demarrers,  Ema^ 
tions,  Causes,  and  Fi» 
ther  Directions. 


Tuesday    .    -    ,  _^- 
Wedneaday  Maroh  1^ 
Thuraday  . 
Friday   •    . 


Saturday 

Monday 
Tuesday 


i  Short     Causes,   PatitiosL 
(nnoppoaed  Irst^)  aid 
.     Canaea. 

S9i''Pleaa,<  Demurren,  ISsof 
tionai  Causes,  aadlv 
ther  Directions. 

Short    Canaea, 
(nnoppoaed   first,) 
Ca< 


SI 
9^ 


la 


t4J 


tiona.  Causes,    and  Fur- 
ther Directions. 


,  it    (The  4tii  Seal)  Motions. 

^,  J  (General  Petn..day,)  Peti- 
*    ^     tiana  and  Short  Cauaes. 


^      ,  T?  V   *  f  The  1st  Seal— Motions  and 

Tuaaday    •    .Feb.  8|     Causes. 


^  (  Pleaa,  Demuners,  SioBa^ 
"  Z<  tiona.  Causes,  sad  lb 
*       i     ther  Directions. 

»,  .      .  o  (TheSBdSeak-MotiaBitfd 

Wednesday    .     .    8j     c«na«. 


Thursday  . 
Friday 

Saturday    . 

^nday      . 
Tueaday     . 
Wednaaday 
Thursday   •• 
Friday  .    . 

Saturday    • 

Monday      • 
Tuesday     . 

Wednesday 

Thuraday   . 


Q  I  PleM,    Demnrrers,  Eicap. 
^  \     tiona j^  Causes,  sad  Par 


p  J 


ther  Directions. 

Short  Causes,  Pstitioii. 
(unopposed  first,)  ao^ 
Canaea. 


.  13. 

•  14  J;Pleaa,  Damurren,  Einp- 
c  .15  V  tiona,  Canaea,  sad  ra^ 
«  16  I',   ther  Directioas. 

.  ir' 


Short  Gauaesy  FetiMBi, 
Oinopposed  first,}  vi 
Canaea. 

Pleaa,  Demurrers,  Eutp- 
tions.  Causes,  snd  Fa^ 
thar  Dilvations. 

The  4th  Saal-Moutt 
and  Cauaes. 

4«  (The   General  Petitkm^' 
•'*}    Petitiona  &  Short  (>QS» 


,  18  I 

to  j- 

.  21). 

...j 


Wednaaday 
Thundny-  • 
Friday  .    • 

Saturday    • 

Monday  . 
Tbeaday  . 
Wadneadsy 
Thursday  . 
Friday  .    • 

Saturday    . 


.  9  )  Pleas^,  Demurrers,  Bxcep- 
.  10  >  tions.  Causes,  and  Fur- 
..  11 J      tber  Directions. 

j  Short  Causes,  Petitions^ 
.  12  <     (unopposed    first,)    and 

(     Canaea. 

.  14. 

.  15  I  Pleaa,   Demurrers,  Excep-^ 

•  16  >-    tiona,   Causes,  and  Fur- 

.  171     tber  Directions. 

.  18^ 

!  Short  Causes,  Petitions, 
(unopposed  first,)  aad 
Causes. 


COMMON  LAW  SriTINGS. 


Ctnimum  9l»tf • 

zir  BARao* 

This  Court  will,  on  Tuesday  the  8th  day  of  f  ib- 
maiy  next,  and  four  foUoving  days,  holdSHia^ 
and  will  proeaed  in  diapoain^  of  the  bosineBiA>* 
pending  in  the  l^ipar  of  New  Tfiah,  snd  is  tie 
^Moio/ Paper,  and  will  also  proceed  ta  giTa  jo^'* 
ment  in  certain  of  the  matters  that  will  tbes  be 
standing  over  for  the  coasidaration  of  the  Cotat. 

•/  For  the  Qneen-ft  Bench,  and  Exchequer  d 
Pleaa Sittinga tn  Bamoof  seep.  332,  ante. 


DIGEST,    AND   JOURNAL   OF   JURISPRUDENCE. 


SATURDAY,  FEBRUARY  12,  1848. 


**  Quod  magtB  «d  mm 
Pertinet,  et  nescire  malnm  eA,  agitamus.' 


HOKAT. 


THE   CONSTITUTION    AND    PRAC- 
TICE OF  THE  ARCHES' COURT. 


Our  last  number  contamed,  without  any 
material  abiidgmeut,  the  observaiions  which 
fell  from  Sir  Herbert  Jenuer  Fust,  in  re- 
ference to  the  unfortunate  circumstances 
diadosed  in  the  case  of  GeiU  t.  GeiU,  which 
We  neoessarilj  drawn  so  large  a  share  of 
public  attentioci  to  the  constitution  and 
pcftctice  of  the  court  over  which  that  learned 
civilian  presides. 

It  is  natural  and  not  unbecoming,  that 
the  learned  judge  should  be  sensitiTc,  and 
amdous  to  repel  the  attacks  made  upon  a 
tiibunai  in  which  he  has  practised  or  pre- 
sided lor  a  period  exoeeoing  forty  years  ; 
and,  so  far  as  these  attacks  have  been  di- 
rected personally  against  Sir  Herbert  Jenner 
Fust,  it  may  be  at  once  conceded  that  his 
vindication  is  complete.  We  cannot,  indeed, 
ttsent  to  the  proposition,  that  the  general 
correctness  of  a  learned  judge's  decisions,  has 
been  conclusiTely  establiuied,  because  an 
inconsiderable  proportion  of  his  decrees 
have  been  reversed,  on  appeal.  In  every 
court  much  depends  upon  the  discretion  of 
a  judge,  in  cases  where  an  appeal  is  neither 
practicable  nor  advisable,  and  a  weak  or 
timid  judge  may  generally  find  means  to 
save  himself  from  the  mortification  conse- 
quent upon  the  frequent  reversal  of  his  de- 
cisions. Our  estimate  of  the  soundness  and 
Tustice  of  the  judgments  pronounced  by  the 
Warned  judge  of  the  Arches,  however,  is 
founded  on  the  faot»  that  in  the  lengthened 
period  during  which  he  has  filled  the  judicial 
seat — a  period  of  thirteen  years — ^with  con- 
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siderable  opportunities  of  ascertaining  the 
feelings  of  the  profession,  we  have  not  beard 
his  decisions  impugned  or  complained  of 
more  freouently  than  those  of  any  other 
judge  in  the  courts  of  law  or  equity.    Wk 
believe.  Sir  Herbert  Jenner  Fust  is  eatiroly 
mistaken  when  he  supposes  that  any  one 
has  accused  him  of  "  general  corruptioB,** 
or  **  undue  partiality."     His  unblemished 
character  during  the  course  of  a  Jong  and 
honourable  professional  career  would  be  a 
sufficient  answer  to  such  a  charge,  and  in 
truth  no  such  charge  has  ever  been  made.  It 
is  said,  with  the  force  that  truth  never  fails  to 
bring  with  it,  that  Sir  Hebeit  Jenner  Fust 
is  unfortunately  placed  as  the  sole  judge  in 
a  court  in  which  the  suitors,  at  one  side  or 
the  other,  are  constantly  represented  by  his 
nearest  relatives.     It  is  contended  that  this 
is  a  position  in  which  no  judge,  however 
pure  or  high-minded,  ought  to  be  constantly 
placed.     It  is  a  position  in  which  the  deter* 
mination  to  resist  ordinaiy  impulses  may 
lead  to  results  unfavourable  to  justice, — in 
which  the  anxious  desire  to  be  just  may  dis- 
pose the  most  upright  man  to  deal  unjustly. 
At  all  events,  it  is  a  position  not  calculated 
to  secure  public  confidence  in  the  exercise 
of  judicial  functions,  and  is  therefore  to  be 
deplored.     Upon  this  subject,  on  which  so 
much  has  been  said  and  written,  we  do  not 
find  a  single  remark  in   the'  prepared  and 
elaborate  statement  put  forth  by  the  judge 
of  the  Arches'  Court. 

The  learned  judge  has  also  misdirected 
his  explanations  upon  another  point.  He 
seems  to  have  conceived  that  those  who  call 
for  the  reform  or  abolition  of  the  couit  avet 
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wfaicli  he  presides,  found  their  arguments 
upon  the  supposed  abuse  of  his  patronage, 
in  respect  of  oflSces  connected  with  the  court. 
Upon  this  assumption  the  learned  judge  has 
laboured  very  \igorbusly,  and  it  must  be 
confessed,  very  triumphantly,  to  disabuse 
the  public  mind.  He  has  shown  conclu- 
dusively  that  he  never  has  had  any 
patronage  to  dispose  of,  beyond  the  ap- 
pointment to  two  insignificant  offices,  the 
emoluments  of  which  taken  together  do  not 
amount  to  50/.  per  annum  ;  and  that  those 
liave  been  disposed  of  in  a  manner  most 
praiseworthy  and  honourable  to  the  patron. 
The  complaint  which  the  learned  judge  has 
demonstrated  to  be  so  totally  unfounded, 
however,  only  existed  in  his  own  imagina- 
tion. It  has  never  been  publicly  relied 
upon,  or  alluded  to,  by  those  who  wish  to 
see  the  Arches*  Court  reformed,  or  placed 
on  a  different  footing,  for  different  and  far 
more  substantial  reasons.     It  is  thought  by 


many,  that  the  court,  in  matters  uncon 

nected  with  church  discipline,  has  ceased  to  upon   the   language,    the 

be  useful;    that  it  exercises  a  jurisdiction  {gestures    of   the    learned 


portion  of  his  life  has  been  passed,  or, 
perhaps,  from  habit  has  become  insensible 
to  the  defects  of  a  system  which  fhocb 
others.  ''  It  has  no  &ults,  or  he  no  {knits 
can  see."  But  the  public  will  have  little 
difKculty  in  distinguishing  between  the 
venerable  judge  and  the  odious  monopoly 
with  which  his  name  is  accidentally  con- 
nected. The  one  may,  and  we  trust  will, 
live  to  enjoy  the  esteem  of  his  own  drcle, 
and  the  respect  of  the  world,  long  after  the 
other  has  been  abolished  with  the  univeiul 
approval  of  the  disinterested  portion  of  the 
community. 

Our  readers  cannot  fail  to  have  observed, 
that  the  address  of  the  judge  of  the  Arches' 
Court  was  not  exclusively  of  a  defensive  or 
vindicatory  character.  Pursuing  a  course 
of  procedure  almost  peculiar  to  the  Eccle- 
siastical Courts,  he  indulges  pretty  libenJly 
in  recriminative  charges.  He  meets  Dr. 
Addams'  attack  upon  the  court  by  com- 
menting in  terms  of  unqualified  disapproval 
tones,  and  the 
advocate,  and 


not  only  useless^  but  pernicious  and  mis-  accuses  him  in  express  terms  of  a  flagrant 
ehievous;  and  that  its  continued  existence,  as  j  violation  of  professional  etiquette,  in  draw- 
at  present  constituted,  tends  to  perpetuate  |  ing  the  pleadings,  answers,  and  inicrroga- 
a  system  disgraceful  to  an  enlightened  com- 


munity, and  wholly  repugnant  to  the  great 
principle,  that  laws  should  afford  equal 
means  of  redress  to  the  rich  and  poor.  The 
course  of  proceeding  pursued  in  the  Eccle- 
siastical Courts  in  what  are  called  matri-  had  no  opportunity  afforded  him  for  exph- 
monial  causes, — as  exemplified  in  this  case  of  nation.  In  ordinary  cases,  the  course  said 
OeiU  V.  Geiisy — renders  those  courts  an  in- 1  to  have  been  pursued  by  that  learned  gen- 
tolerable  nuisance,  and  the  evil  is  enormously  tleman  would  certainly  be  considered  un- 


tories,  without  communication  with  the 
proctor  acting  for  Mrs.  Geils ;  and  with 
having  personally  seen  and  commimicated 
with  two  of  the  most  important  witnesses. 
Upon  those  charges  Dr.  Addams  has  yet 


aggravated  by  the  circumstance,  that  those 
who  have  the  misfortune  to  be  dragged  be- 
fore sudi  tribunals,  are  forced  to  resort  for  I 
professional  assistance  and  advice  in  circum- 
stances the  most  novel  and  delicate — not  to 
those  in  whom  they  have  previously  reposed 
their  confidence — but  to  strangers,  who, 
however  able  and  respectable  individually, 
consist  for  the  most  part  of  gentlemen 
whose  names  are  unknown  beyond  the 
$nuggery  of  Doctors'  Commons.  The  Eccle- 
siastical Courts  are  based  upon  principles 
too  narrow  and  illiberal  to  entitle  them  to, 
or  render  it  possible  they  can  possess,  the 
sympathy  or  support  of  the  legal  profession 
or  the  public.  •  For  all  this,  we  unreservedly 
admit,  the  judge  of  the  Arches'  Court  is  no 
more  to  blame  than  any  one  of  his  prede- 
cessors. He  appears  to  do  himself  the  in- 
justice of  supposing  that  the  attacks  di- 
rected against  the  institution  of  which  he 
is  a  minister*  are  levelled  personally  at  him. 
He  seems  to  find  it  impossible  to  dissociate 
himself  from  the  courts  in  which  so  large  a 


usual,  inconvenient,  and  irregular.  Whether 
the  circumstances  of  this  extraordinary  case 
justified  so  remarkable  a  departure  from 
ordinary  rules,  we  cannot  venture  at  present 
to  determine :  it  is  a  question  of  import- 
ance, affecting  the  professional  character  of 
Dr.  Addams,  upon  which  it  is  only  fair  that 
public  opinion  should  be  suspended,  uoiil 
ample  opportunity  is  afforded  for  cxpl«- 
nation. 


ATTORNEYS  UNDERTAKING 

TO    INQTJIRE  INTO 

SUFFICIENCY    OF    SECURITY' 


The    number   of  the    Queen's 
Reports  last    published  contains  a 


Beocb 
case' 


which  raises  a  question  as  to  the  extentw 
liability  an  attorney  incurs  who  is  retained 
to  investigate  the  sufficiency  of  a  sccaiity. 


•  Hayney.  Rhodes  and  i^her8,%Q.B.li^ 
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The  point  discossed  was,  whether  from 
such  a  retainer  an  undertaking  can  be  im- 
plied to  examine  into  the  value  of  the  se- 
curity, as  well  as  the  title  of  the  grantor, 
and  this  question  was  ultimately  decided  in 
the  negative. 

The  facts  upon  which  the  action  was 
founded  were  shortly  as  follow: — The 
plaintiff  (Mr.  Hayne)*  being  desirous  of 
becoming  secretary  of  a  proposed  company, 
to  be  called  the  Holborn  Improvement 
Company,  in  order  to  obtain  that  situation, 
agreed  with  a  Mr.  Ross,  the  promoter  of 
the  company,  and  who  had  the  power  of  ap- 
pointment, to  advance  a  sum  of  600/.,  for 
the  benefit  of  the  company,  Ross  securing 
the  repayment  of  that  sum,  with  interest, 
upon  the  occurrence  of  certain  events,  by 
charging  some  landed  property  in  Somer- 
setshire, in  which  he  possessed,  or  was  sup- 
posed to  possess,  some  interest.  The  plain- 
tiff advanced  the  money,  and  the  proposed 
security  was  duly  executed  by  Ross,  ^^essrs. 
Rhodes  and  Co.  were  the  plaintiff's  solici- 
tors in  this  transaction,  and  looked  into  the 
sufficiency  of  Ross's  title  to  the  lauds  in 
question.  The  security  was  afterwards 
supposed  to  be  inadequate,  and  Ilayne 
brought  an  action  against  his  attorneys, 
and  averred  in  his  declaration,  that  he  em- 
ployed them  as  attorneys,  to  use  due  care 
in  ascertaining  the  title  of  Ross  to  the  lands 
which  were  to  be  charged  as  security  for 
payment  of  600/.,  and  to  take  due  care  that 
the  same  should  be  a  sufficient  security  for 
payment  of  the  600/.^  The  defendants 
specially  traversed  this  allegation,  and  at 
the  trial,  it  appearing  that  the  defendants 
had  been  retained  in  the  ordinary  manner 
to  investigate  the  security,  Lord  Denman, 
(who  tried  the  cause,)  thought  the  evidence 
did  not  support  the  declaration,  for  that  the 
averment  in  the  latter,  that  the  defendants 
were  to  take  care  that  the  security  was  suf- 
ficient, imported  that  they  were  to  inquire 
into  its  value,  and  as  no  such  undertaking 
was  created  by  the  retainer,  or  could  be  im- 
plied, he  nonsuited  the  plaintiff. 

Upon  a  rule  for  setting  the  nonsuit  aside, 
the  import  of  the  allegations  in  the  decla- 
ration, that  the  defendants  promised  to  use 
due  and  proper  care  and  diligence  in  and 
about  ascertaining  the  title,  and  to  take  due 
ftnd  proper  care  that  the  lands  should  be  a 
sufficient  security  for  the  repayment  of  the 
money  advanced,  were  fully  considered  ;  and 

'^  The  form  of  the  declaration,  so  far  as  it  in- 
volves the  (Question  submitted  for  the  con- 
sideration ot  the  court,  was  that  given  b  2 
Chitt.  Plead.  (7th  ed.)  p.  282. 


it  was  insisted,  on  the  part  of  the  defendants, 
that  the  second  branch  of  the  promise  al- 
leged, extended  to  the  ascertainment  of  the 
sufficiency  of  the  land  charged  in  pomt  of 
value,  otherwise,  it  was  said,  it  would  be  a 
mere  repetition  of  the  first  branch,  which 
provides  for  the  ascertainment  of  the  legal 
requisites. 

The  court,  however,  was  of  a  different 
opinion,  and  Lord  Denman  expressed  his 
regret  that  he  had  not  suffered  the  case  to 
go  to  the  jury.  "I  thought,"  said  the 
learned  chief  justice,  "  that  the  undertakings 
as  laid,  did  not  stop  at  the  legal  investiga- 
tion of  the  title,  but  meant  more,  but  upon 
further  consideration,  I  think  this  is  not 
so.'*  Mr.  Justice  Patteson,  also,  very 
clearly  pointed  out  the  distinction  between 
ascertaining  that  the  title  was  good,  and 
that  it  was  a  sufficient  security.  **  A  title," 
says  that  learned  judge,  "  may  be  good,  and 
yet  from  its  nature  insufficient  as  a  security ; 
for  instance,  if  the  party  had  a  perfectly 
legal  title,  but  only  for  a  short  time.  The 
two  phrases  do  not  mean  the  same  thing, 
therefore  the  undertaking  to  ascertain  the 
sufficiency  of  a  security  dots  not  compre- 
hend nn  undertaking  to  inquire  into  its 
value." 

Upon  these  grounds,  the  court  thought 
the  nonsuit  incorrect,  and  made  the  rule 
absolute  to  set  it  aside. 


NOTES  ON  EQUITY. 

POWER   OF  TRUSTEES  TO     DEVISE   TRUST 
PROPERTY. 

Therr  are  ccnflicting  decisions  regard- 
ing the  power  of  trustees  to  devise  trust 
property.  The  Vice-Chancellor  of  England 
holds  that  a  trustee  ought  not  to  devise  an 
estate  vested  in  him  in  that  character,  but 
to  permit  it  to  descend.  This  was  decided 
in  the  case  of  Cooke  v.  Crawford.*  There, 
one  William  Hnll  devised  his  real  estates 
to  Wilham  Hall,  John  Burkitt,  and  W. 
Woolley,  in  trust  that  they,  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  the  sur- 
vivor, should,  as  soon  as  conveniently  might 
be  afler  his  decease,  but  at  their  discretion, 
sell  the  same ;  and  he  empowered  them  and 
their  heirs  to  make  contracts  with,  and  con- 
veyances to,  the  purchasers  ;  and  declared 
that  the  receipts  of  them  or  the  survivor  or 
survivors  of  them,  or  the  heirs,  executors,  ot 
administrators  of  such  survivor,  should  be 
good  discharges  to  the  purchasers  ;  and  he 
directed  that  they,  their  heirs,  administra- 


13  Sim*  p.  91* 


a2 


3M 


^oU$am3fimtjf. 


ton,  asd  4w«^«,  should  bold  the  proceed* 
of  the  sale  upon  certain  trusts.  Burkitt  and 
WooUey  disclaimed,  and  TViUiam  Hall,  the 
son,  alone  acted.  He  densed  the  estates  to 
M.  and  iV.  upon  the  trusts  affecting  the 
same,  Aiier  his  death,  M.  and  N.  agreed 
to  sell  the  estates  to  P. 

The  Vice-Chancellor,  in  his  judgment, 
said, — 

"  It  is  plain  that  the  persons  whom  the  sur- 
viving trustee  has  thought  proper  to  appcnat  to 
eaecute  the  trusts  of  the  testator's  will,  are 
pmons  to  whom  no  authority  was  given  for 


of  the  trustee.  I  ace  no  sobita&tiftl  im- 
ti&ction  between  a  conveyance  by  tyU  inter  mot 
and  a  devise ;  iar  the  latter  is  nothing  bat  i 

Ct  mortem  conveyance  ;  and,  if  the  one  iioa- 
ful,  the  other  must  be  unlawfuL  It  ippens 
to  me  that,  as  my  decision  in  Bradferdy,  IM- 
fields  has  been  acquiesced  in,  die  (jottto 
raised  by  the  demurrer  in  this  esse  it  cod* 
eluded  by  that  decision ;  but  if  it  is  not,  dbn 
tiui  authority  of  TbwftseM^ v.  WUum^'vi  bind- 
ing on  the  point." 

Lord  Langdale,  in  another  case,  to  idiidi 
his  lordship  gave  great  consideration,  d^ 
cided  differenUj.     The  case  we  refer  to  vu 


that  purpose  by  the  testator;  and  ^bere  is  no  ^j^^^  ^^  y,.^^^ "  ^^^^^^,^^  ,   Therefte 

case  m  which  a  person  not  mentioned  by  the;  ^    .   .        t»-  v.     j  t»-ai        a :    j  ^i  -j 

party  creating  the  uu^t,  has  been  held  entiUed  I  testator,  Richard  Titlcy,  devised  resltna 


to  execute  it.  I  have  always  understood,  ever !  personal  esUte,  on  ccrtam  trusts,  which  the 
since  the  point  was  decided  in  Hawkins  v.  j  court  considered  tlie  testator  intended  to  be 
Kemp,^  (or  rather  was,  as  the  judges  said  in  performed  by  the  trustees  named,  and  tlie 
l&at  case,  properly  abandoned  b^  the  defend-  survivors  and  survivor,  and  by  the  heirs  and 
ant's  counsel,  as  not  capable  of  being  contended  j  assigns,  or  by  the  executors  or  administw- 
for,)  that,  where  two  or  more  persons  are  ap- '  ^  ^f  ^^  survivor.  The  wfll  contaiwd 
pointed  trustees,  and  all  of  them,  except  one,  ^^  ^^«^.  *^  ««««5-«.  ^^^  *^.n«f  am  IV 
renounce,  the  t^st  maybe  executed  by  that'^^  f''^''^*'' J'PPTVTt'  iT^i^JIS 
one.  That  decision,  if  it  may  be  so  called,  has  i  surviving  trustee,  Bobert  Tebbutt,  derwd 
been  approved  of  by  Lord  Eldon  and  other  1  a«d  bequeathed  the  trust  estates  and  poTO 
judges."  I  to  Edward  Titlej,  David  Waddington  and 

His  Honour  observed,  that  the  testator  Charles  Wolstenho^^^  ^)\T^ 

had  not  used  the  word  "  asai^s  "  either  in  ^"®  ^^^  ^"• 
the  clause  in  which  he  created  the  trust  for 


sale,  or  in  either  of  the  two  clauses  that 
foUowed  it,  in  which  he  pointed  out  the 
machinery  by  which  the  sale  was  to  be 
effected. 


said, — 


The  Master  of  the  BoDs 


'  The  question  is,  iR^ether  the  devisees  is 

\  trust,  under  the  will  of  Robert  Tebbutt,  have, 

'  by    virtue    of   the    devise,    lawfully   becontf 

I  trustees  of  the  estates  devised  by  the  will  of 

!  lUchard  Titley.     It  is  admitted  that  the  legsl 

"  He  does  not  introduce  that  word  until  he  j  estates  and  interests  which  were  vested  in 

begins  to  speak  of  something  that  is  to  be  done  i  Robert   Tebbutt,    as    surviving   trustee  aad 

after  the  sale  has  taken  place,  that  is,  until  he  executor,  have,  by  \4rtue  of  his  will,  becoos 

declares  the  trusts  upon  which  the  proceeds  of  ^  vested  in  his  devisees  uid  legatees ;  that  thef, 


the  sale  are  to  be  held.  Therefore,  it  is  plain 
that  when  William  Hall,  who,  by  the  dis- 
claimer of  Burkitt  and  Woolley,  became  the 
sole  trustee,  thought  fit  to  devise  the  legal 
estate  that  was  vested  in  him,  he  did  an  act 
which  he  was  not  authorized  to  do." 


as  such  devisees  and  legatees,  are  under  ao 
obligation  so  to  dispose  of  such  legal  estattf 
and  interests,  that  the  cesiuis  que  trust  undff 
the  will  of  Richard  Titley  may  have  the  bfw6t 
of  them;  but  it  is  alleged  that  they  have  noi 
themselves  any  legal  authority  to  execute  tlie 
trusts,  and  consequently,  that  the  new  tmatees 
ought  to  be  appointed  for  the  purpose  by  thii 
court. 

"The  testator  has  not,  by  his  will.  giT« 
any  power  to  appoint  new  trustees,  and  it  i^ 
thereupon  argued,  justly,  that  the  trustees,  or 
the  survivors  or  survivor  of  them,  could  not, 
by  any  assignment  or  act  inter  vivos,  rdiefe 
themselves  from  the  responsibilities  and  dut* 
of  the  trust;  but  it  is  further  contended,  tfatt 
the  same  dtsabilitv  attends  anv  assignmeBt  bf 
way  of  devise  or  bequest,  and  that,  although 
the  estate  and  prapenty  may  be  vested  in  the 
.   .  ^-       .  devisees  or  legatees  of  the  surviving  tntftca. 

acts  in  accordance  with  the  devise  made  to  |  the  duties  and  the  responsibilities  attending  tbe 
him.  If  he  devises  the  estate,  I  am  inclined  to  |  execution  of  the  trusts  remain  in  the  legal  n- 
think  that  the  court,  if  it  were  urged  so  to  do,  _ 

would  order  the  costs  of  getting  the  legal  t 
«itete  ont  of  the  demsee  to  be  home  by  the  '         *"  2  Sim.  264. 


And  then  the  Vice-chancellor  emphati- 
cally protested  against  the  proposition, 
which  v.'as  stoted  in  the  course  of  the  argu- 
ment, that  it  was  a  beneficial  thing  for  a 
trustee  to  devise  an  esUte  which  was  vested 
in  him  in  that  character, 

"  My  opinion  is,"  (sm«l  his  Honour,)  "  that 
it  is  not  beneficial  to  the  testator's  estate  that 
he  shoM  he  allowed  to  dispose  qf  it  to  vhom' 
soever  he  may  think  proper  j  nor  is  it  lawful 
for  him  to  make  any  disposition  of  it.  He  ought 
to  permit  ii  to  descend;    for,  in  so  doing,  he 


'^  3EMt,«K). 


^  1  Bam.  &  Aid. 
*  7  Beav.  426,    . 
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})re8eiitatiTe99  real  and  pertooal,  of  the  sur- 
viviiig  truftceJ^ 

His  Lordship  thus  proceeded  to  state  the 
general  doctrine  of  the  court : — 

"  When  a  traat  estate  is  KoHled  to  serend 
tioitees,  and  the  somviors  orsonrivorof  then, 
aod  tfa»  hairs  of  tlM  snnmror  of  liiefD,  and  no 
pnspsr  of  appointim^  new  li'ustets  is  given,  we 
obeenw  a  personal  conildenee  girenr  or  at 
least  pvobably  giren,  to  every  one  of  the 
several  tmstees.  Aa  any  one  may  be  the  sur- 
vivor, die  whole  power  wBX  eiwntnally  come  to 
that  one,  and  he  \m  entmsted  with  it,  and  bong^ 
so,  he  is  not,  without  a  special  power,  to  assign 
it  to  any  other  ;  he  cannot,  of  his  own  autho- 
rity, during  his  own  life,  relieve  himself  from 
the  duties  and  responsibilities  which  he  has 
undertaken." 

''  We  cannot  assume,  (said  hia  Lordship,) 
that  the  author  of  the  trust  pku^  any  per- 
soMd  ocmfideBce  in  the  heiir  of  tbs  sorviTor ; 
it  cannot  be  knosm  beforehand  which  one 
oi  the  several  trastees  may  be  the  survivor; 
and  as  to  the  contingent  survivor,  it  cannot 
be  known  beforehand  whether  he  may  have 
an  heir  or  not,  or  whether  the  heir  may  be 
one,  or  nay  consist  of  many  persons,  trost- 
worthy  or  not,  married  wom^i,  infante,  or 
bnnkrupte,  within  ok  without  the  jmris- 
dictioQ.*' 

"The  reasons,  therefore*  which  Sorbid  the 
surviving  trustee  from  making  an  assignment 
inUr  vivos  in  such  a  case,  do  not  seem  to  apply 
to  an  assif^nment  by  devise  ot  bequest ;  whiclC 
being  made  to  take  effect  only  after  the  death 
of  the  last  surviving  trustee,  and  consequently 
after  the  expiration  of  all  personal  confidence, 
may,  perhaps  not  improperly,  be  considered  as 
made  without  any  nolation  or  breach  of  trust. 
It  is  to  take  effect  only  at  a  time  when  there 
must  be  a  substitution  or  change  of  trustees : 
there  must  be  a  devolution  or  transmission  of 
the  estate  to  some  one  or  more  persons  not  im 
mediately  or  directly  trusted  by  the  author  of 
the  trust.*' 

The  estate,  subject  to  the  trusts,  must 
pass  either  to  the  h^eres  natun  or  the  h(Bres 
/actns  of  the  surviving  trustee,  and  if  the 
beir  or  heirs-at-law,  whatever  may  be  their 
situation,  condition,  or  number,  must  be  the 
substituted  trustee  or  trustees,  the  greatest 
inconvenience  may  arise,  and  there  aone  no 
means  of  obviating  them,  other  than  hj  ap- 
plication to  the  court. 

"  Witii  great  respect,"  (added  his  lordship,) 
*'for  those  who  think  otherwise,  and  quite 
aware  that  some  inconveniencee,  which  can 
onlf  be  obviated  in  this  court,  may.  arise  from 
devising  trust  esUtes  to  improper  petsena^  for 
improper  purposes,  I  cannot  at  present  see  my 
way  to  the  conclusion^  that  in  iht  case  ooaten^- 
plaled  the  sorviriag  trustee  comnite  a  breach 


of  trust  by  not  permitting  the  trust  estete  to 
descend,  or  by  devising  it  to  proper  persons, 
on  the  truste  to  which  it  was  subfect  in  the 
hands  of  the  snrviviBg  toMtee.  But  the  case 
so  considered  is  not  the  present  case.  We- 
have  in  this  will  expressions  which  clearly  show 
that  the  testetor  intended  the  truste  to  be  per- 
formed by  the  "assigns"  of  the  surviving 
trustee ;  and  in  construing  the  will  we  must, 
if  practieahle,  ascribe  a  rational  and  legal  effect 
ta  every  word  wkuch  it  contains.  We  cannot, 
conristently  mA  the  rules  o£  this  court,  cobk 
sider  tiie  word  ''assigns"  aa  meaning  the 
persons  who  mav  be  made  such  by  the  epo»- 
teneous  act  of  tne  surviving  trustee  to  takft 
effect, during  hia  life ;  hot  these  sstms  nothing 
to  prevent  our  considering  it  as  n>esniftnif  d^ 
peraons  who  may  be  made  such  by  devise  and 
bequest;  and  if  we  do  not  considrer  the  weed 
"  assigns"  as  meaning  such  psrsons^  it  wouhl 
in  this  wUi  have  no  meaning  or  effect  whatever. 
"  For  these  reasons,  and  under  Uie  ctrcuasr 
stences  of  Uus  case,.  I  am  of  opinion  that  the 
devise  and  bequest  made  by  Robeft  Tebbutt  of 
the  trust  estates  held  hy  him  under  the  will  of 
Richard  Titley,  was  a  good  and  valid  devisn 
and  bequest;  and  that  the  estates  thereby 
given  to  Edward  Titley,  David  Waddingten^ 
and  Chaxlea  Wotsteuhmme,  are  vested  in  them, 
on  audi  of  the  truste  daereof  declared  by  the 
wiU  of  Richard  Titley  as  90W  remain  to  be  per* 
formed." 


THE  PALACE  COURT. 

Thg  jvrisdicdon  of  the  Palace  Court  19 
not  affected  by  the  County  Courts'  Act,  and 
as  a  reasonable  remuneration  is  allowed  in 
that  court  for  professional  costs,  and  the 
system  under  which  justice  is  administered 
there,  is  in  oifaer  respecte  eonsidered  more 
beneficial  to  soitors  than  that  which  prevails 
in  the  County  Courts,  there  has  lately  been 
a  very  marked  increase  of  business  in  that 
court.  Indeed,  we  have  heard  that  the 
profits  of  the  limited  number  of  practitioners 
belonging  to  the  court  has  increased  four* 
fold  smce  the  esteblishraent  of  the  County 
Courte.  The  practice,  as  most  of  our  readers 
are  aware,  is  coniiDed  in  the  Plslace  Court 
to  four  barristers  and  six  attorneys.  A 
monopoly  of  this  description  is,  of  course, 
admitted  to  be  highly  objectionable,  and  it 
is  authoritatively  stated,  that  the  Attorney* 
General  has  intimated  an  intention  of  pro- 
posing some  legialaiive  measure  to  remedy 
the  evil,  but  as  ali  the  practitioners  in  the 
Pftlaoe  Court  have  paid  considerable  sums 
of  money  for  their  offices,  it  is  not  to  be 
expected  that  their  exclusive  righte  can  be 
interfered  with  without  ^ving  them  full 
compensation.  Until  this  difficulty  has 
been  satisfactorily  adjusted,  no  material  al* 
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teration  is  likely  to  take  place  in  tbe  consti- 
tution of  the  court. 

We  understand  that  the  attorneys  of  this 
court  idlow  the  us^al  agency  profit  to  other 
attorneys. 


NEW  BILLS  IN  PARLIAMENT. 

AUDIT   OP   BAIIM^AY   ACCOUNTS. 

The  preamble  states,  that  it  is  expedient  to 
afford  to  the  Bhareholders  of  railway  companies 
additional  facilities  for  jttie  due  and  effectual 
audit  of  their  accounts,  and  it  is  proposed  to 
be  enacted : 

1.  That  at  an  ordinary  ffeneral  meeting 
shareholders,  by  writing  unaer  their  hands, 
shall  be  empowered  to  call  on  the  directors  to 
submit  the  balance  sheet  for  the  examination 
and  report  of  an  auditor.  But  that  aU  the 
shareholders  signing  such  requisition  must 
have  acquired  their  shares  or  stock  in  right  of 
bequest,  inheritance,  or  marriage  settlement,  or 
shall  have  purchased  or  otherwise  acquired  the 
same,  six  calendar  months  at  the  least  before 
the  date  of  the  requisition,  and  that  all  calls  due 
in  respect  of  such  shares  must  have  been  first 
duly  ^d  in  full. 

2.  That  a  copy  of  the  requisition  of  share- 
holders shall  be  transmitted  to  the  commission- 
ers of  railways,  who  will,  without  delay,  appoint 
an  auditor. 

3.  That  the  auditor  so  appointed  shall  have 
full  power  and  authority,  and  shall  be  required, 
to  inspect  and  examine  the  accounts  kept  by 
such  company  of  all  the  sums  received  or  ex- 
pended on  account  of  the  company  by  the  di- 
rectors and  all  persons  employed  by  or  under 
them,  and  of  the  matters  and  things  for  which 
such  sums  of  money  shall  have  been  received 
or  disbursed  and  paid,  and  to  call  for  and  re- 
quire the  production  of  all  vouchers  and  other 
evidence  to  establish  such  receipts  and  pay- 
ments, and  also  to  examine,  as  touching  the 
balance  sheet  of  such  company,  into  the  capital 
stock,  credits,  and  property  of  every  descrip- 
tion belonging  to  the  company,  and  the  debts 
due  by  the  company  at  the  date  of  making  such 
balance  sheet,  ana  to  report  his  view  of  the 
profit  or  loss  which  shall  have  arisen  on  the 
transactions  of  the  company  in  tbe  course  of 
the  year,  half  yeir;  or  other  period  to  which 
such  balance  sheet  relates. 

4.  That  the  auditor  so  appointed  shall  pre- 
pare  his  report  in  duplicate,  one  copy  to  be 
forthwith  lodged  with  the  directors  ot  the  rail- 
way the  accounts  and  balance  sheet  of  which 
he  has  examined,  and  another  copy  to  be  trans- 
mitted to  her  Majesty's  railway  commissioners. 

6.  That  such  report  of  the  special  auditor 
wpointed  under  this  act  shall  be  laid  before 
the  next  ordinary  meeting  of  tbe  shareholders 
of  such  railway  company,  and  shall  be  open  for 
the  inspection  of  the  shareholders  in  the  man- 
ner prescribed  to  public  companies  under  the 
provisions  of  sect.  117  of  the  8  Vict.  c.  16, 


COUNTY   RATES. — JUSTICES. 

This  is  a  bill  (brought  in  by  Mr.  Frewen 
and  Mr.  Briscoe)  reciting  in  the  preamble,  that 
the  duties  of  justices  of  the  peace  at  general  or 
quarter  sessions  have  been  much  extended  of 
late  years,  and  in  some  counties  owners  of 
property  paying  county  rates,  but  not  beisg 
justices  of  tne  peace,  have  insufficient  control 
in  matters  relatmg  to  the  county  rates,  and  that 
it  is  expedient  to  confer  on  certain  owners  of 
property  the  powers  of  justices  of  the  peace  at 
general  or  quarter  sessions,  so  far  as  rerards 
the  administration,  of  the  law  in  affairs  rdafing 
to  county  rates ;  and  for  that  purpose  it  is  pro- 
posed to  be  enacted : 

1 .  That  from  and  after  the  passing  of  tfait 
act  every  male  person  of  the  age  of  not  lesi 
than  21  years,  who  shall  be  seised  of  and  in 
the  actual  possession  of  lands,  tenements,  and 
hereditaments,  or  legally  or  equitably  entitled  to 
the  rents,  issues,  and  profits  of  or  rent-charge 
issuing  from  or  out  of  any  lands,  tenements, 
and  hereditaments  of  the  yearly  value  of  Mi. 
sterling,  clear  of  all  deductions,  except  pa- 
rochial rates,  whether  such  lands,  tenements, 
and  hereditaments  be  of  freehold  or  copyhold 
tenure,  and  be  held  in  fee,  for  life,  or  for  a 
term  of  years  of  not  less  than  60  years,  or  for 
the  life  or  lives  of  any  other  person  or  persons, 
and  which  lands,  tenements,  and  hereditaments 
shall  be  rated  to  the  county  rate,  shall,  without 
any  appointment  by  commission  or  otherwise, 
have  power  and  be  authorised  to  attend  the 
general  or  ouarter  sessions  of  the  peace  for  the 
county,  riaing,  parts,  division,  or  liberty  in 
which  his  property  shall  be  situate,  and  shall 
at  such  general  or  quarter  sessions  in  ererr 
way  perform  the  same  functions  in  erery 
respect  as  any  iustice  of  the  peace  would  be  by 
law  empowered  in  matters  relating  to  coan^ 
rates  or  county  police  rates,  and  that  as  fnlh 
and  entirely  as  if  such  person  had  been  named 
and  appointed  a  justice  of  peace  by  any  com* 
mission  :  Provided  always.  That,  except  while 
any  matters  relating  to  the  county  rates  or 
stock,  or  county  police  rates,  shall  be  under 
consideration,  all  such  persons  so  hereby  aa- 
thorized  shall  withdraw  from  and  take  no  part 
in  any  of  the  duties  or  functions  of  the  justices 
of  the  peace  in  any  other  matters. 

2.  That  all  such  persons  who  shall  be  so 
qualified  shall  be  styled  "  Justices  of  GonntT 
Rates,"  and  all  the  pri^ile^es,  liabilities,  pi- 
tections,  remedies  incident  to  and  connected 
with,  and  for  and  against  justices  of  the  peace, 
as  by  law  provided,  shall  apply  to  such  justices 
of  county  rates,  so  far  as  their  functions  extend, 
as  fully  as  a  justice  of  the  peace  is  by  law  piin- 
leged  or  may  be  proceeded  against. 

3.  That  before  any  person  shall  act  or 
assume  to  act  as  a  justice  of  county  rates,  he 
shall  take  and  subscribe  in  open  court,  at  the 
general^  (quarter  sessions  of  the  peace  for  the 
county  Ikiding,  parts  or  division  of  comitr 
for  wnidi  he  shall  claim  to  act,  an  oath  <x 
affirmation  that  he  is  duly  qualified  by  virtue 
of  estate,  as  hereinbefore  provided,  to  act  •» 
such  justice,  and  also  the  oaths  of  aB^giaace, 
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sapremacvi  and  abjuration,  which  oaths  shall 
be  taken  before  the  clerk  of  the  peace  for  the 
said  county ;  and  that  such  clerk  of  the  peace 
shall  preserve  and  register  such  subscribea  oath 
amongst  the  records  for  the  county,  and  be 
authorised  to  charge  for  the  administering  and 
registering  such  oaths  to  each  person  taking 
the  same  the  sura  of  2«.  6d. 

4.  That  the  penalty  for  acting  as  a  justice  of 
county  rates,  without  qualification,  having  been 
sworn  in  the  manner  hereinbefore  provided, 
shall  be  50/.  for  every  time  he  shall  so  sit  or 
assume  to  act. 

5.  That  peers  of  parliament,  privy  councillors, 
and  members  of  parliament  may  act  as  justices 
of  county  rates  without  qualification  or  taking 
oaths. 

6.  lliat  any  justice  of  county  rates  becoming 
bankrupt  or  insolvent,  or  taking  the  benefit  of 
ani^  act  for  the  relief  of  insolvent  debtors,  or 
being  outlawed,  or  having  sold  or  parted  with 
his  interest  in  the  property  in  respect  of  which 
he  originally  claimed,  shall  be  disqualified  from 
acting. 

7.  That  the  act  shall  not  extend  to  Scotland 
or  Ireland. 


PROPOSED  IMPROVEMENTS  IN  THE 
PRACTICE  OF  SHORT-HAND  WRI- 
TING, 

Aif  able  pamphlet  has  just  made  its  appear- 
ance on  this  subject,  the  substance  of  which^ 
80  far  as  it  relates  to  the  Superior  Courts,  we 
ahall  lay  before  our  readers. 

It  is  well  known  that  the  strict  rule  of  the 
Courts  is  not  to  admit  short-hand  writers' 
notes,  except  upon  oath,  when  the  party  is 
called  into  the  witness-box,  and  then  onlv  to 
refresh  his  memory;  but  they  are  founa  to 
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To  illustrate  this  :^The  object  of  an  issue 
from  Chancery  is  to  inform  the  conscience  of 
the  court.  The  Judge,  before  whom  the  matter 
comes  in  the  shape  of  a  motion,  or  on  the 
hearing  of  the  cause,  is  not  bound  by  the  ver- 
dict ;  he  looks  at  the  evidence  and  the  sum- 
ming up  of  the  judge,  and  draws  his  own 
conclusion  from  both.  It  is  therefore  of  great 
importance  that  he  should  be  furnished  with 
the  fullest  possible  information  of  what  has 
passed — ^not  only  the  substance  but  the  exact 
words.  I  need  not  say  how  much  mav  turn 
on  a  particular  expression — the  mode,  the 
phrase  in  which  a  thing  is  asserted  or  denied 
by  a  witness :  or  the  precise  terms  in  which  a 
turning  point  has  been  left  to  the  jury.  Ac* 
cordingly,  nothing  is  more  common  than  to 
hear  the  Judges  in  Equity  on  such  occasions 
ask  to  have  the  short-hand  writer's  notes 
handed  up  to  them.  Their  experience  at  the 
bar  may  probablv  have  led  them  to  the  con- 
clusion, tnat  with  all  the  qualifications  due  to 
such  tlungs,  these  notes  do,  practically,  supply 
the  desideratum.^ 

Again,  in  the  common  law  courts,  the  trial 
at  Nisi  Prius  is,  practically,  little  more  than 

counsel  who  has  to  move  or  argue  the  case  has 
not  been  present  at  the  trial ;  to  him,  therefore, 
the  short-nand' writer's  notes  are  indispensa- 
ble. The  information  they  convey  could  not 
be  obtained,  at  any  cost,  by  other  means. 
Even  where  counsel  has  been  at  the  trial  these 
notes  are  of  the  greatest  value.  The  note  he 
takes  on  the  back  of  his  brief  in  the  hurry  of 
fitn  prius  can  scarcely  be  more  than  an  aid  to 
memory:  it  can  never  furnish  him  with  the 
exact  Uiing  he  wants ;  and  being  liable  to  so 
many  iniperfections,  it  can  never  obtain  im- 
plicit credit :  contradicted  by  the  judge's  note, 
It  goes  for  nothing ;  and  it  is  almost  always 


afford  such  important  aid,  that  practically  they  i  contradicted  on  the  other  side, 
are  referred  to  every  day  in  Westminster  Hall,  i  It  is  not  necessary  to  go  through  the  various 
The  eost  ia  considerable,  and  is  seldom  allowed  other  purposes  for  which  the  preservation  of 
in  taxation,  as  between  party  and  party,  which  oral  matter  is  of  almost  equal  importance,  and 
rule  deprives  parties  of  a  facility  they  might ;  for  which,  accordingly,  short-hand  is  an  indis- 


fairl^  be  allowed ;  'but  where  the  stake  at  issue 
will  justify  the  expense,  an  attorney  or  solicitor 
never  thinks  of  trying  an  action,  or  an  issue; 
or  bringing  a  cause  of  any  magnitude  to  a 


bearing  without  employing  a  short-hand  writer. 
He  knows  that  under  the  most  perfect  system 


pensable  instrument. '  Short-hand  writers  are 
called  into  the  witness-box  every  day  in  cases 
of  perjury,  &c.,  and  convictions  take  place 
upon  their  testimony,  as  the  only  persons 
competent  to  speak  to  the  ipsissitM  verba, 
upon  which  the  question  must  freauently  de- 


of  jurisprudence  mistakes  and  miscarriages  will  pend.  Their  services  are  also  called  for  in 
occur,  and  that  to  rectify  these  it  will  be  neces- ,  still  more  important  matters.  In  Mr.  O'Con- 
sary  to  bring  as  much  as  possible  of  what  nell's  case  the  whole  issue  of  a  great  State 
paraed,  as  it  passed,  before  the  Court  of  Appeal .  prosecution  depended  on  the  testimony  of  the 
or  of  final  decision.  He  also  knows,  that  sup-  short-liand  writer.  Had  his  accuracy  in  the 
posing  nothing  of  the  sort  to  take  place,  it '  particular  case,  or  general  credibility,  been 
may  still  be  important  to  bring  the  matter  \  successfully  impugned,  the  result  would  have 
*  .  .    -  -    *i  '  been  a  defeat ;  yet  according  to  the  strict  rule, 

this  gentleman's  notes  could  not  be  received 
by  one  of  our  courta  in  banco, 

^  At  present  this  can  only  be  done  by  con- 
sent or  in  the  absence  of  objection.  H  is  in 
the  power  of  either  party  to  deprive  the  court 
of  the  facility,  be  it  mere  or  less,  which  these 
notes  afford.  The  objection,  however,  is  rarely 


under  review— the  facts  proved ;  the  argumenta 
uaed;  the  views  taken — and  that  should  he  by 
■ome  accidental  enforcement  of  the  rule  not  be 
able  to  bring  these  notes  before  the  court,  they 
will  still  be  invaluable  for  other  scarcely  less 
important  purposes.* 


*  Que  is  instructing  counsel.    It  often  hap-  . 

pens,  ahnost  always   in  Chancery,  that  the  U^ken  in  Chancery, 
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the  £rst  «tage  of  a  suit :  if  it  iavolve  aay.^reat 
gnefit'ion  of  law  or  fact,  it  ia  brooght  up  oo 
notion,  and  decided,  subetaotially,  open  the 
law  and  the  facts  by  tbe  court  in  banco ;  goin^ 
down  a^ain,  indeed,  in  the  event  of  a  new  trial, 
to  the  constitutional  tribunal,  but  witb  such 
lights  thrown  on  the  points  in  the  course  of 
the  discussion  they  have  undergone  above  as 
jjrenerally  to  indicate  the  ultimate  result.  Ac- 
cordingly, in  these  cases  the  great  object  is  to 
put  the  court  in  banco  in  the  same  position  for 
weighing  the  value  of  the  evidence  as  the 
judge  at  the  trial,  or,  in  the  case  of  an  appli- 
cation on  the  ground  of  misdirection,  in  the 
same  position  as  the  jury ;  and  tliis  can  only 
be  done,  in  any  degree  approaching  to  per- 
fection, by  means  of  short-hand.  These  notes, 
when  taken  Avith  ordinary  accuracy,  present, 
what  a  learned  judge  once  called  ''  a  daguerre- 
otype picture  of  the  proceeding,"  and  do 
really  put  the  court  in  a  more  favourable  posi- 
tion than  the  judge  below,  inasmuch  as  they 
can  look  at  the  evidence  or  the  summing  up 
both  as  a  whole  and  its  various  part€,  in  the 
calm  of  the  closet,  undisturbed  by  the  dis- 
traction of  nisi  priuSf  or  the  task  of  taking  it 
down. 

Accordingly,  as  is  well  known,  the  general 
practice  in  the  common  law  courts,  is  to  refer 
to  the  short-hand  writer's  notes,  whenever  a 
point  arises  on  which  it  is  supposed  they  can 
throw  light,  and  this  even  when  the  question 
is  with  respect  to  a  ruling  or  direction  of  the 
judge,  upon  which  more  jealousy  might  pro- 
perly prevail,  and  the  rule  be  held  more  strict; 
as,  among  other  cases,  in  the  Marqms  of 
Anglesey  v.  Lord  Hatherton,  (10  M.  &  W., 
244,)  where  Mr.  Baron  Alderson  sa}'8,  "  hav- 
ing read  the  whole  of  the  summing  up  of  the 
judge  from  the  short-hand  writer's  notes,  I 
must  say,  considering  the  length  and  com- 
plexity of  the  case,  there  is  not  only  no  mis- 
direction, but  it  is  a  marvellously  correct 
vumminc^  up." 

Mr.  Jttstice  Coleridge  in  his  edition  of 
Rackstone's  Commentaries,  (Vol.  iii.  p.  393,) 
obser^'es : 

**  The  ground  of  the  application  (for  a  rule) 
if  it  arise  from  what  passes  on  the  trial,  is 
taken  from  the  judge's  report;  and  certainly  so 
far  as  regards  the  evidence,  no  method  can  be 
suggested  more  decorous  or  proper.  But  it 
wiM  not  be  deemed  disrespectful  in  me,  I  trust, 
if  I  suggest  a  doubt  whetner  tlie  same  mode  is 
BO  unobjectionable  when  the  application  is 
made  on  the  ground  of  a  misdirection.  In  the 
course  of  a  summing  up,  when  a  judge  lays 
down  the  law  in  a  manner  which  dissatisfies 
the  counsel  of  either  party,  it  is  not  usual,  nor 
would  it  be  decorous,  to  interrupt  him  or  dis- 
easB  the  point  then ;  but  the  counsel  commits 
to  paper  at  once  the  position  which  be  does 
not  assent  to,  and  if,  upon  examination,  be 
remains  confirmed  in  his  dissent,  he  makes  his 
ajjplication  in  the  following  term  for  a  new 
trial.  The  judge  often  -makes  no  note  of  his 
own  sumrnrng  up  at  the  time,  in  the  press  of 
bminess,  his  attention  being  immediately  called 


totbajKBxtoaMe;  or  if  kt  dMt,iiwulfai- 
qttenliylia|]|)en  that  all  that  hehataiidirill 
not  oceur  to  him.  In  either  case  it  mi^  be 
very  punful,  on  many  accoantt,  to  the  jndoe 
himself,  and  never  can  be  satisfactory  to  ne 

rtiea,  that  the  decision  of  the  court  sbosld 
upon  his  report — the  question  is  not  U- 
tween  his  notes  and  the  counaera  notes,  W 
between  his  recollection  and  notes  taken  attk 
moment  Certain  it  is,  that  public  satiiiu^ 
is  not  always  given  in  this  way,  when  net  ik 
slightest  imputation  is  intended  to  be  throes 
on  the  intentions  of  the  judge  who  refiorU; 
and  I  would  venture  to  suggest  whether  mm 
might  not  be  given,  and  the  learned  judge  be 
relieved  from  a  painful  difiiculty,  if  it  we 
made  the  duty  of  the  associate,  or  some  am- 
petent  ofilicer,  to  make  a  minute  of  the  direc- 
tion of  the  judge ;  this  minute  might  be  ia- 
mediately  hanoed  to  him  even  before  tke 
deliberation  of  the  jury ;  if  he  found  theraa  m 
error,  he  might  correct  it  at  once,  but  if  lie 
approved  of  it,  it  would  remadn  to  be  appealed 
to  whenever  the  direction  should  be  bcon^t 
in  question  thereafter." 

It  is  said  any  man  who  walks  into  Wert- 
minster  Hali«  may  call  himself  a  short-hand 
writer,  and  the  courts,  having  no  means  of  dis- 
tinguishing the  degree  of  credit  due  to  indi- 
viduals, are  as  liable  to  have  imperfect  or  wil- 
fully falsified  notes,  handed  up  to  them,  as  any 
others,  and  have  therefore  no  alternative  but  to 
reject  all  alike.  It  must  be  admitted  that  the 
fact  is  as  fa^e  stated :  the  profession  is  open  to 
all  comers^  and  may  well  be  supposed  to  a- 
hibit  among  its  members  many  varieties  of 

?[ualification,  and  no  doubt  to  the  risk  axisiof 
rom  this,  whatever  the  extent  of  it,  the  courts 
are  exposed.  The  late  Lord  Abinger  ooce 
stated  from  the  bench,  with  a  candour  becota- 
ing  his  station,  tliat  during  a  long  professional 
life,  he  had  derived  the  greatest  assistance  from 
short-hand  notes,  and  had  found  that  tboagli 
occasionally  disfigured  by  errors,  they  ^st 
such  as  a  practised  eye  could  readily  detect. 

A  suggestion  has  been  thrown  out  repeatedly. 
viz.,  the  appointment  of  "swum  short-hand 
writers  "  to  the  diflferent  courts,  whose  duty  it 
should  be  to  take  notes  of  each  case,  and  read 
or  transcribe  them  on  any  question  arising.  ^ 
this  has  proceeded  from  very  high  authority, 
and  no  attempt  has  ever  been  made  to  csrry  it 
into  effect,  it  appears  that  obstacles,  deeoed 
insurmountable,  have  presented  themselTeB. 
The  plan,  if  not  altogether  impracticable,  would 
probably  be  found  to  be  attended  with  gnU 
difBcolties.  It  would  also  destroy  the  only  ex- 
isting schodl  for  the  art,  viz,,  the  courts,  and 
consequently,  the  next  generation  of  short- 
hand writers  would,  in  ^  probability,  be  in- 
ferior to  the  present. 

The  first  step,  even  with  a  view  to  this  sug- 
gestion, would  De  to  establish  a  test  for  adds- 
sion  to  the  practice  vf  the  art,  by  which  m 
would  have  a  body  with  well  asccrtwnedqaui- 
fications,  competent  to  the  discharge  ol  erery 
duty.  Of  course,  to  create  another  monopoly 
would  make  matters  ivorse.    Give  men  eichi- 
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sire  privileges,  and  you  destro^r  competition, 
and  in  proportion  as  you  do  that,  you  aimtnidli 
the  chances  of  improvement.  The  present  in- 
discriminate competition  of  the  courts  is  doubt- 
less mischieyous ;  one  of  its  effects  is  to  keep 
out  men  of  a  superior  order ;  but  resulating 
competition  and  destroying  it  are  very  different 
things.  Establish  an  adequate  test  of  com* 
]>eteDcy;  and  subject  to  that  condition  competi- 
tion wUl  do  good.  In  short,  pot  the  profession 
on  a  respectable  acd,  if  you  please,  responsible 
footing,  and  then  lei  it  alone. 

It  is  thought  by  some,  that  the  same  things 
which  qualify  for  the  bar  should  be  required 
for  admission  for  this  profession,  and,  it  is  eug* 
gested, — 1.  That  short-hand  writers  shpuld  be 
noembers  of  the  lane  of  Court,  this  position 
implying  the  possession  of  two  of  the  requisite 
qualities,  education  and  moral  fitness;  and,  2. 
That  tbey  should  recjuire  a  "certificate"   of 
skill  in  short-hand  writing  from  another  quar- 
ter.    ''Certificated short-hand  writers"  would 
then  occupy  a  position  analogous  to  that  of| 
pleaders  "  b^low  the  bar»"  and  certainly  plac- 1 
ing  them  within  the  sphere  and  influence  of; 
the  higher  branches  of  the   legal   profession 
would  do  more  than  positive  regulations  to 
raise  the  practice  of  the  art  above  abuse  or , 
suspicion ;  and  as  some  short-hand  writers  are , 
members  of  the  Inns  of  Court,  I  am  not  aware  i 
that  any  difficulty  would  arise  on  the  part  of  | 
chose  learned  bodies.     However,  to  the  second  | 
part  of  the  proposition — that  they  should  be  j 
certificated  after  due  consideration  by  a  com-  I 
petent  body — there  can  be  no  reasonable  objec-  | 
tion.  Suppose,  for  instance,  the  •*  Law  Society,"  ^ 
to  whom  the  puhhc  is  already  under  so  much  | 
ofoligatkNi  for  conducting  the  examinatioB  of  | 
candidates  for  one  branch  of  the  legal  profes- 
sion, should  be  willing  to  undertake  tfaie  minor  | 
and  in  every  way  less  onerous  duty  r  no  one  i 
can  donbt  that  it  might  be  safely  entnnled  to ! 
their  hands,  and  nothing  could  be  easier  than  | 
for  gentlemen  themselves  in  the  habit  of  em- 
ploying short-hand  writers,  to  frame  adequate  { 
testa  of  the  qualifications  they  ought  to- possess, ; 
and  to  apply  them  to  the  particular  cases.  i 

It  is  reasonable  to  conclude  that  short-hand  ■ 
writers  would  thus  feel  themselves  in  a  con- 1 
spicuous  and  responsible  situation,  under  the  j 
eye  and  within  the  reach  of  the  courts ;  and 
as  the  certificate  might  be  withdrawn  on  ade- 
quate cause,  anything  like  falsification  would 
be  out  of  the  question. 

Of  course  all  the  courts  would  be  asked  to 
do,  would  be  to  say  "We  will  receive  the 
notes  of  persons  occupying  such  and  such  a 
position*"  —  not  as  authoritative  but  valeat 
mianttun:  with  the  credit  to  which  they  are 
ndrly  entitled,  as  the  statements  of  experts^  but 
with  the  qualifications  which  belong  to  all  re- 
ports, those  of  Messrs.  Adolphus  &  Ellis,  and 
other  learned  persons,  never  being  taken  as 
condMve  but  subject  to  conectlon. 

Minor  regtilations  may  be  suggested ;  among 
olilen,  that  in  the  case  of  a  motion  on  the 
ground  of  a  misdirection,  the  judge  to  be  fur- 
1  with  ft  copy  of  the  note  intended  to  be 
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referred  to  (at  prsient,  if  a  member  of  anodier 
court,  he  caa  have  no  means  of  knowing  what 
he  is  represented  to  haire  said  :)  the  cost,  inrfit 
cases,  or  part,  to  be  allowed  on  taxation,,  at  tht 
discretion  of  the  Master ;  the  short-hand,  writer 
in  all  cases  to  sign  the  note,  or  append  a  dech»- 
ration  of  its  accuracy,  &c.  But  these  an 
matters  of  detail  pecuimriy  for  the  consideration 
of  a  committee  of  one  of  the  houses  of  parlia- 
ment, having  before  )t  the  opinions  of  the 
judges,  and  gentlemen  of  experience  and  pcao- 
tical  knowledge  in  other  situatione- 

The  above  or  similar  regulations  would  afibrd 
every  reasonable  security  againet  incompetency 
or  malpractice. 

We  must  defer  that  part  of  the  pamphlet 
which  relates  to  parliamentar}'  short-hand  re- 
porting, and  shall  take  an  early  opportunity  of 
offering  some  remarks  on  the  details  of  the 
plan  here  proposed. 

WOLVERHAMFrON  LAW  ASSOCI- 
ATION. 

The  Annual  General  Meeting  of  the  mem* 
hers  of  this  as^sociatbn  was  held  on  the  14th 
of  January,  Mr.  Robinson  in  the  chair. 

The  report  of  the  committee  was  read,  from 
which  we  extract  the  following  passages  : 

*'  Cases  in  reference  to  the  professional  con» 
duct  of  two  solicitors,  practising  within  the 
society's  district,  have  been  referred  to  the 
committee.  In  regard  to  one  of  those  casea^ 
afiidavits  (prepared  with  an  ulterior  view)  were 
submitted  to  the  consideration  of  the  com«- 
mittee,  and  they  recommended  an  application 
thereon  to  the  Oourt  of  Queen's  Bench,  which 
was  made,  and  resulted  in  a  rule  calling  oa>  ttte 
solicitor  implicated  to  answer  the  maltera  of 
such  affidavits.  In  the  other  case,  which  arose 
on  a  charge  of  unprofessional  conduct,  the 
committee,  after  an  investigation,  came  to  the 
conclusion  that  there  was  not  any  reason  fgr 
the  charge,  and  that  it  arose  out  of  a  misun- 
derstanding as  to  the  precise  terms  on  which  a 
certain  negotiation  was  commenced. 

"The  committee  obtained,  during  the  last 
session,  12  petitions,  signed  by  upwards  of 
100  solicitors  practising  in  this  county,  and  in 
Worcestershire,  against  the  long  -  standing 
grievance  of  the  annual  certificate  duty,  but  a 
consideration  of  the  urgent  and  engrossing 
nature  of  the  measures -which  then  occupied 
the  attention  of  parliament,  induced  the  com- 
mittee to  defier  presenting  such  petitions  until 
the  present  session,  during  which  it  is  ex- 
pected that  the  Incorporated  Law  Society,  and 
other  law  associations,  will  actively  co-operate 
in  an  attempt  to  get  rid  of  the  unjust  impost. 

"  The  committee  have  had  much  pleasure  in 
observing  that  the  copyholders  in  this  district 
are  msddng  efforts  to  obt^n  a  legislative  enact- 
ment for  compulsory  enfranchisement,  (^th 
due  regard  to  the  rights  of  all  parties  inter- 
ested,) of  copyhold  property,  and  the  com- 
mittee recommend  that  the  aid  of  Hto  socasty 
be  given  towards  so  desirable  an  object." 
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It  appears  that  rery  effectual  exertions  have 
been  made  for  forming  a  law  library,  upon 
which  a  sum  of  about  £250  has  been  already 
expended. 

The  members  have  very  liberally  subscnbed 
an  entrance  fee  of  10  guineas  each,  besides  the 
annual  subscription. 

The  following  resolutions  were  adopted  :— 

1.  That  the  report  of  the  committee  be  re- 
ceived and  enterea  on  the  minutes. 

2.  That  Mr.  Rutter  and  Mr.  Dent  be  elected 
to  fill  the  respective  offices  of  president  and 
vice-president  of  the  association  and  library 
until  the  general  meeting  in  1849. 

3.  That  Mr.  Thome  be  elected  honorary- 
secretary  and  treasurer  of  the  association  and 
library,  until  the  general  meeting  in  1849. 

4.  That  Mr.  Manby  and  Mr.  Crisp  be  re- 
elected members  of  the  committee ;  that  Mr. 
Pinchard,  Mr.  Browne,  and  Mr.  Bolton  be 
elected  members  of  the  committee  in  lieu  of 
those  who  go  out  of  office  under  Rule  8  ;  and, 
that  Mr.  Charles  Corser  be  elected  a  member 
of  the  committee  in  the  lieu  of  Mr.  Thome, 
who  becomes  such  a  member  ex-officio. 

5.  Tliat  the  thanks  of  this  meeting  be  given 
to  the  president,  vice-president,  secretary,  and 
committee  of  the  past  year,  for  their  attention 
to  the  interests  of  the  society. 

6.  That  the  thanks  of  this  meeting  be  given 
to  the  gentlemen  who  have  made  donations  to 
the  library. 

7.  That  the  report  of  the  committee,  and 
the  resolutions  of  tlus  meeting,  be  printed, 
and  that  a  copy  thereof  be  sent  to  every  soli- 
citor practising  within  the  district  named  in 
the  Ist  rule  of  the  society. 

8.  That  the  thanks  of  this  meeting  be  given 
to  Mr.  Robinson  for  his  able  conduct  in  the 
chl^. 


PARLIAMENTARY  RETURNS. 

The  following  are  the  questions  to  which 
these  returns  were  made : — 

1.  Description  and  amount  of  the  several 
fees  legally  demandable  during  the  year  ending 
the  5th  day  of  April,  1846,  in  each  court  of 
law  or  of  equity : 

2.  Aggregate  amount  received  in  each  of  the 
said  courts  in  respect  of  the  said  fees  in  the 
year  aforesaid ; 

3.  By  whom  such  fees  are  received  in  each 
of  the  said  courts  : 

4.  To  whom  the  fees  received  in  each  of  the 
said  courts  are  payable ;  and  manner  in  which 
the  fees  so  received  in  the  year  aforesaid  have 
actually  been  applied : 

5.  Amount  of  such  fees,  if  any,  paid  into  the 
Consolidated  Fund,  and  from  what  source  : 

6.  Amount,  if  any,  paid  out  of  the  Consoli- 
dated Fund  in  aid  of  the  expenses  of  such 
couirts  respectively,  and  to  what  officers : 

7.  Sums  received  by  all  judges,  officers,  and 
servants,  and  other  persons  acting  in  any 
official  capacity  in  anv  of  the  said  courts ;  dis- 
inguishing  how  mucn  of  the  sum  so  received 


by  each  of  the  said  persons  consists  of  salaiy, 
and  how  much  of  Fees;  and  by  whom, and  out 
of  what  fund,  such  salary  or  fees  arc  payable. 

Court  of  ^vittxCi  Bent^. 

LORO    CHIEF   JUSTICE   DENMAX. 

1.— Description  and  amount  of  fees: 

6*.  8rf.  on  each  cause  entered  for  trial  before 
the  Lord  Chief  Justice,  on  the  civil  side,  and 
on  each  traverse  so  entered  on  the  criminal 
side. 
2. — Aggregate  amount  received  in  respect  of 

such  fees :  —  40Z. 
3.— By  whom  received :— The  marshal  on  the 

circuit. 
4.— To  whom  payable,  and  how  applied :— In 

reduction  of  the  circuit  expenses. 
7. — Sums  received  by  the  judge : 

As  Chief  Justice  of  the  Court  of  Qnccn's 
Bench,  8,000/. ;  reduced  by  the  income  tax,  to 
7,744/. ;  and  further,  by  the  expenses  of  the 
circuit,  to  7,344/. 

MB.  JUSTICE   PATTKSON. 

1, 2, 3, 4.— Description  and  amount  of  fees,  &c,: 
The  customary  fees  received  on  the  circuits 
on  the  entry  of  causes,  and  in  lieu  of  glovei 
given  by  the  sheriff  when  there  is  no  execabon, 
amounted,  on  the  northern  circuit,  in  the  spring, 
to  44/.   19&\;  on  the  midland  circuit,  in  the 
summer,  to  20/.  6*.  8(/. ;  which  sums  went  in 
reduction  of  the  circuit  expenses,  as  is  custom- 
ary, and  those  expenses  were  thereby  reduced 
to  296/.  in  the  spring,  to  278/.  in  the  summer. 
/.—Sums  received  by  the  judge:      £     *.  ^ 
Salary,  less  property  tax    -    -  6,000   0  0 
Term  fee  as  second  judge  of  the 
Queen's  Bench,  under  statute 
6  Geo.  4,  c.  84,  s.  7,  less  pro- 
pertytax     -        -        -        -      40   0  0 
Salary  as  Chief  Justice  of  the 
Court  of  Common  Pleas  at 
Lancaster,  property  tax  having 
been  first  deducted      -         -      315  3 


MR.  JUSTICE   COLBRIPGB. 

1, 2, 3, 4. — Description  and  amount  of  fees,  &c.: 
TTie  marshal  pays  over  6*.  8(/.  on  each  cause, 
from  the  courts  at  Westminster,  entered  ^ 
those  places  at  which  the  judge,  as  a  judge  of 
assize,  presides  on  the  civil  side;  ana6j. 84 
on  each  traverse  entered,  where  he  presides  on 
the  criminal  side;  and  12^.  Ad,  each  entry  of 
what  are  termed  foreign  records  at  Durham. 
All  these  sums  are  applied,  according  to  tbe 
usage,  towards  the  payment  of  the  drcait  ex- 
penses, which,  after  deducting  these  and  other 
small  sums  generally  paid  by  the  sheri£s,haTe 
amounted  on  the  average  to  300/.  per  circuit 
7. — Sums  received  by  the  judge :  ^ 

Salary  as  a  judge  of  the  Court  of  ^^f"^ 
Bench,  5,000/.  per  annum,  payable  out  of  we 
Consolidated  Fund,  and  no  fees  nor  any  othtf 
emoluments. 
As  Puisne  Judge  of  the  Court  of  Cohbdm 
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Ploas  of  Lancaster,  for  the  spring  circuit  of 
1846»  the  sum  of  29/.  7s.  5df.,  after  deducting 
the  income  tax,  paid  by  the  Receiver- General 
of  the  county  Palatine. 

The  expenses  of  chambers  in  Seijeants'  Inn, 
and  circuits,  are  paid  out  of  salary. 

MB.   JU8TICB  WIOHTMAN. 

1, 2, 3, 4. — Description  and  amount  of  fees,  &c. : 
.  The  marshal  pays  a  fee  of  6s.  Bd.  on  each 
cause  from  the  courts  at  Westminster  entered 
at  those  places  where  the  judge,  as  a  judge  of 
assize,  presides  on  the  civil  side,  and  6s,  sS.  on 
each  traverse  entered  when  he  presides  on  the 
criminal  side ;  which  sums  are  applied  accord* 
ing  to  ancient  usage,  towards  the  payment  of 
the  circuit  expenses,  which  expenses,  after  de- 
ducting those  sums,  have  amounted  on  the 
average  to  340L  per  circuit. 
7- — Sums  received  by  the  judge : 

Salarv  as  judge  5,000/.  per  annum,  payable 
out  of  the  Consolidated  Fund,  and  no  lees  nor 
any  other  emoluments. 

The  expenses  of  chambers  in  Serjeants'  Inn, 
and  circuits,  are  paid  out  of  the  salary. 


CLKRK  TO  THB   LOBD  CBIBV  JU8TICB. 

1 . — Description  and  amount  of  fees,  see  Judges* 
Clerks'  Fees,  in  the  Table  of  Fees,  pursu- 
ant to  1  Vict.  c.  30. 

9. — Aggregate  amount  received  in  respect  of 
such  fees :  971/.  4f.  Sd. 

3  &  4. — By  whom  received,  &c. :— The  clerk. 
No  salary  received. 


CLBRK   AT  CHAMBERS   AND   CRIBR  ON  THB 
CIRCUIT  TO  MR.  JU9TICB  WILLIAMS. 

1. — ^Description  and  amount  of  fees,  see  Judges' 
Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 
C.30. 
2. — ^Aggregate  amount  received  in  respect  of 
sudi  fees,  430/.  7s. 
No  portion  of  wliich  consisted  of  salary^  nor 
was  it  paid  either  into  or  out  of  the  Consoli- 
dated Fund,  but  the  whole  was  received  and 
appropriated  by  the  clerk. 

About  every  fifth  year  the  receipts  of  tho 
judges'  clerks  are  considerably  increased. 


CLBRK8  TO  MR.   JUSTICE   OOLBRIOOB. 

1 . — Description  and  amount  of  fees,  see  Judges' 

Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict, 

c.  30. 

2. — Aggregate  amount  received  in  respect  of 

such  fees :  £      #.   d. 

Received  at  chambers    •        •  1,246  18    8 

Summer  circuit,  1845,  and  spring 

circuit  1846         -        -        -     875     0  10 


£2,121  19  6 
3.— By  whom  received : — ^By  the  clerks  to  Mr. 

Justice  Coleridge. 
4  &  7. —To  whom  payable  and  how 

applied:                                     £  t.  A 

To  the  marshal      .        -        -     382  18  4 

To  the  clerks         .        -        -  1,705     4  2 

To  the  marshal's  man  on  circuit     14  19  0 

To  the  bailiff  on  circuit  -        -      18  18  0 


CLERKS  TO  MR.  JUSTICE  PATTBSON. 

1 . — Description  and  amount  of  fees,  see  Judges' 

Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 

c.  30.  *  i 

2. — Aggregate  amount  received  in    £      s,    d., 

respect  of  such  fees :  ! 

Fees  received  at  Chambers     -  1,246  19    8  i 

Fees  received  on  the  summer  l 

circuit,  1845,  and  spring  cir-  ' 

cuit,  1846    -        -        -        -    766    8  10 1 


£2,121  19    6 
The  sums  received  by  the  several  officers 
arose   entirely  from   fees.      They  have   no 
salary. 

5  &  6. — Amount  paid  into  the  Consolidated 
Fund:— Nil. 


£2,033     8     6 
3. — By  whom  received: — The  clerks  to  Mr. 

Justice  Patteson. 
4  &  7. — To  whom  payable,  and  how  applied, 
&c.:  £      s,   d. 

To  the  marshal,  reoeived  from 

the  circuit  .        .        -        .    283    5  10 
To  the  clerks,  from  chambers 

and  circuit ....  1,728  19    8 
To  the  marshal's  man  and  bai. 

liff,  from  the  circuit       .        -    21     3    0 


£2,033    8    6 
The  sums  received  by  the  several  ofiieers 
BTOse   mtiiely  from   fees.      They  have   no 
salaries. 

5  &  6.— Amount  psid  into  the  Consolidated 
Fund,  &c.  :^NiL 


CLBRKS  TO  MB.  JUSTICB  WIOHTMAN. 

1. — Description  and  amount  of  fees,  see  Judges* 

Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 

c.30. 

2. — ^Aggregate  amount  recdved  in  respect  ot 

euch^:  £      s.   d. 

Fees  received  at  chambers      -  1,229    8  10 

Mr.  Justice  Wightman  attended 
chambers  for  all  the  courts  du- 
ring the  summer  circuits  of 
1845,  and  under  the  table  of 
fees  above  referred  to,  the 
clerk  received    ...  2,204  19  10 

Spring  circuit  1846 : — 
The  clerk  and  crier     -        -     151  10    6 
Thenuurshal       •        -        •     107  15    0 
The  marshal's  man     -        -        3  18 
The  bailiff         -        -        -        9    9    6 


£3,707    I    8 
3.— By  whom  received  :•— By  the  clerks  to  Mr. 

Justice  Wightman. 
4  &  7.— To  whom  payable  and  how 

applied : 
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TotheBkanhal      -        .        .  £XOt  15  0 

To  the  clerk  and  crier    -        -  1,868  14  10 

To  the  second  clerk       -        -  1,717    4  4 

To  the  marshal's  man,  on  circuit       3  18  0 

To  the  bailiff,  on  circuit  -        -         9    9  6 


£3,707    1    8 

The  same  received  by  the  several  clerks  and 

officers  arose  whoUy  from  fees.     They 

have  no  salary. 

5  &  6.— Amount  paid  into  the  Consolidated 

Fund;— NU. 


MARSHAL   AND   ASSOCIATE  TO   THE    LORD 
CHIEF   JfTBTtCS. 

1. -^Description  and  amount  of  fees,  Me  Table 

of  Fees,  1  Vict.  c.  36. 
2. — Aggregate  amount  received  in  respect  of 

sucn  fees  : — About  1,57  a/. 
9  &  7. — By  whom  received,  &c. : — 

I^e  court  fees,  amounting  to  about  468i.  as 
marshal  and  480/.  as  clerk  at  the  sittings  of 
nni  prius,  are  received  in  London  and  Middle- 
sex by  the  cryer  of  the  court  at  nisi  prius. 
The  fees  for  the  entry  of  causes  received  by 
Lard  Denman's  cleik,  at  efaambers,  amounted  \ 

to  179/.  12s.  The  remanet  fees,  amounting  to  ,  I  believe  that  you  are  free  from,  blame  ia  this 
205/,,  and  the  office  fees  of  the  clerk  at  the  ;  matter,  but  I  shall  be  glad  to  receive  any  coia- 
sittiiiy^s  of  nisi  prius,  amounting  to  18/.  1 6$., '  munication  you  may  have  to  make  ufwn  tb)« 
are  received  by  the  clerk  at  the  marshal's  office; ;  subject,  and  have  only  to  add,  that  I  am  wil- 
and  the  sever^  fees  on  the  circuit,  amounting  .  ling,  upon  the  part  of  the  crowi^  to  release 
to  231/.  for  the  Home  and  Oxford  circuit,  are  you  from  your  engagement  to  the  crows, 
received  by  the  cryer  of  the  Lord  Chief  Justice, 


unjust  to  himself.  These  proceedings  were  ccm^ 
menced  long  before  he  (the  Attoniey.GeDfnl) 
had  the  honour  to  hold  his  present  oiStces  aid 
on  the  5th  of  June,  1844,  Sir  F.  Kelly  aigoed 
a  demurrer  on  behalf  of  the  plaintiff.  Na  step 
was  then  taken  until  Novemoer,  1846,  whea  a 
motion,  which  was  made  in  the  Court  of  Ex- 
chequer, was  not  cooducted  for  the  plaintiff  by 
Sir  F.  Kelly,  but  by  Mr.  M.  D.  HflL  ^^^len 
the  case  was  about  to  be  tried,  some  short 
time  back,  he  (the  Attorney-General)  was  in- 
formed by  his  honourable  and  learned  friend 
the  counsel  to  the  Admiralty,  that  Sir  F.  Kelly 
was  in  the  case,  and  directions  were  gh%n  for 
a  brief  to  be  handed  to  him ;  and  upon  an 
application  made  to  him  (the  Attomey-Gen^ 
ral)  by  the  Lords  of  the  Admiralty,  he  adricd 
them  not  to  release  Sir  F.  Kelly  m>m  his  ob- 
ligation to  advocate  the  case  on  behalf  of  &e 
crown.  The  course  thus  adopted  has  k<l  to 
the  presentation  of  a  petition  complainiog  of 
what  was  thus  done,  and  to  some  newspaper 
articles  attacking  Sir  F.  Kelly  and  hinuetf  (the 
Attorney-General) ;  and  he  had  £elc  it  his  dny 
to  write  to  that  genllleman  a  note  in  diese 
terms : — 

From  what  I  know  of  the  circumstances, 


OB  circuit. '  An  additional  fee  of  Is.  is  paid  to 
lihe  marshaFs  man  on  circuit',  for  the  entry  of 
evtry  cau«e,  and  30.  to  the  trainbearer  of  the 
Lfird  Chief  Justice  in  London,  and  Middlesex 
for  every  cause  tried,  which  nominally  pass 
through  the  marshal's  hands,  and  are,  with 
6*.  8a.  for  every  cause  entered,  collected  as  if 
they  were  part  of  his  fees. 
4.—- To  whom  payable,  and  how  applied 


should  you  think  that  under  the  cireumstuices 
you  ought  to  hold  a  brief  for  the  plaintiff,  or 
to  decline  to  act  for  either  party.'* 

Sir  F.  Kelly  replied  as  follows : — 

'^Tempk,Jaa.  31,1848. 

*'  My  dear  Attorney-General, — lamfsivoand 
with  your  letter  on  me  subject  of  the  actiona 
by  Buron  and  others  against  Captain  Den- 
man. 

"  The  power  of  the  crown  to  require  the 


Payable  to  the  marshal,  after  deducting  about  services  of  the  Queeo^s  counsel  at  all  times  ii 
353j«  for  two  clerks  (one  of  whom  assists  in  not  disputed  ;  and  as  in  this  country  every 


conrt),  for  ofHce  and  court-keepers,  for  land- 
tax,  stationery,  printing.  Sec, 
5,— Amount  paid  into  the  Comolidated  Fund  : 

No  part  paid  into  the  Consolidated  Fund. 
6. — ^Amount  paid  out  of  the  Consolidated  Fund: 

No  sum  paid  out  of  the  Consolidated  Fund 
in  aid  of  any  expenses  connected  with  these 
offices. 

[To  be  concluded  in  our  next.] 

THE  CASE  OF  "  BURON  v.  DENMAN." 


Irr  answer  to  a  question  from  Mr.  Urquhart 
in  the  House  ef  Commons  on  the  8th  inst.. 

The  Attomm^'Oeneral  said  he  bdieved  the 
qneatiott  related  to  the  subject  of  a  petition 
whidi  had  been  presented  to  the  house  with 
rsfcreDce  i»  the  eofilovment  of  Sir  F.  Kelly 
for  the  defendants  in  the  ease  of  "  Buron  v. 
Denman,"  and  was  glad  of  the  opportunity  of 
correcting  a  misapprehension  somewhat  to  the 
prejudice  of  his  learned  friend,  and  somewhat 


Queen's  counsel  is  known  to  be  under  an  oath 
to  plead  for  the  crown  at  its  pleasure,  I  con- 
ceive that  he  accepts  every  retainer  from  a 
subject  under  as  plainly  implied  a  reservation 
that  he  may  be  withdrawn  by  the  crown  as 
that  he  may  be  incapacitated  by  sickness  or 
death.  This  power  mav,  indeed,  be  exercised 
so  as  to  do  injustice  to  mdividual  suitors;  and 
the  question  now  is,  whether  it  has  been  so 
exercised  in  this  particular  case. 

"  In  the  first  place  I  must  exonerate  jw 
from  any  responsibility.  Mr.  Hay's  petition 
seems  to  imply  that  I  had  acted  as  counsel  for 
the  plaintiffs,  except  during  a  short  interral, 
'  until  the  month  of  May  last,  and  that  you  then 
required  my  services.  The  fact  is,  that  I  have 
not  so  acted  in  any  way  since  the  mcmth  of 
June,  1845;  and  that  in  the  feIlowm|[f  meadi 
of  July  (1845),  having  been  appwnled  Sofi> 
citor-General,  I  was  almost  immediately  edbd 
upon  to  advise  and  aMist  tbe  aBBMlaffs  of  iM 
crown  upon  certain  memum  (viidi  bscune 
law  under  the  act  ef  the  8  &  9  Vict,  c.  9i) 


lOtGnt^'*' 


teat^m  «laTe*4nde  oa  shi  MMt  of  Aifrka, 
o!  the  conduct  of  «iir  aaval  fioanauidera  there, 
nd  »f  oqr  wlatioaB  wkh  like  CmurC  of  Brazil. 
It  was  obTiavs  tbat  I  «oiild  aoi,  after  oooiBm- 
jHcatioDB  of  lliis  iMtacc^  asd  vpon.  theBe  sob- 
jects,  with  the  ministefv  of  m  atawK  uvwt 
plamlift  in  these  cwew,  as  their  leoding 
cotinsel,  after  the  defence  was  tricea  up  by  the 
goremment.  It  was  probably  this  considera- 
tion  that  induced  the  then  Attorney-General 
to  require  my  services,  and  at  least  restrain  me 
from  aapearing  agnMwt  the  crown  upon  the 
IriaL  Yon,  as  AMonwy^Geneni,  when  the 
causes  seemed  about  to  hie  tried  a  few  months 
ago,  merely  abstained  from  interfering;  with  the 
decision  of  your  predecessor;  aad,  as  far  as 
regards  the  mere  loss  of  my  assiataiice,  there 
could  be  no  hardship  or  injustice,  for  the 
wikole  bar  was  open  to  the  plaintiffs  for  the 
selection  of  a  leading  counsel  to  supply  my 
place. 

"But  it  is  urged  that,  after  hariz^Br  heen 
consulted  and  trusted  with  the  case  by  the 
plaintiffs,  I  at  least  ought  not  to  appear  as 
counsel  against  them.  And  certainly,  if  I 
possessed  a  knowledge  of  any  facts  imparted 
to  me  by  the  pfoiatlffB,  which  I  might  iii  a 
moment  of  inadverteBce  disclose,  or  the  con- 
SROusness  of  which  could  in  any  way  aftct 
my  wndnet  in  the  cause,  I  should  fipel  it  my 
duty  to  request  your  authonty,  not  indeed  to 
act  as  counsel  for  the  plaintiffs,  for  my  com- 
munications with  tlie  crown  while  I  was  Soh- 
eito^^neral  render  that  impossible,  but  to 
TCtire  from  the  case  ahoge(^.  And,  as  you 
aQofk  to  imputations  in  l^e  newspapers,  or 
elsewhere,  of  undue  motires,  I  nrast  be  2>er- 
mitted  to  observe,  that  if  any  comnd,  circnm- 
staooed  as  I  am,  eoidd  be  influenced  by  per- 
somi  considerations  at  all,  lie  would  do  his 
best  to  obtain  the  license  of  the  crofwn  to  act 
as  ooiraael  for  the  plaiatiffB.  If  actuated  by 
the  lore  of  fame,  he  would  seek  to  be  the  iead- 
ng  counsel  for  the  subject  '(generally  the 
popiAar  party)  ratftier  than  the  third  or  fourth 
eoonsd  for  -die  crown.  If  by  the  love  of 
money,  his  interest  wotAd  equally  point  the 
same  way ;  for  as  yon  and  1  well  know,  the 
fees  paid  by  the  crown  are  dwavs  on  a  far 
lower  scdte  than  those  of  individual  suitors. 
in  idmost  1^  last  case  in  which  I  was  opposed 
ta  the  crown,  my  fees  -were  more  than  nine 
"fines  tlie  amount  of  the  then  Solicitor-Gene- 
Tsl'a ;  and  in  these  very  cases  they  would  have 
been  four  or  five  limes  the  amount  of  even 
yours,  as  leading  counsel  for  the  crown. 

'^  But,  whatever  mav  be  my  own  indina- 
tmns,  or  my  interest,  I  have  no  grounds  upon 
which  I  can  claim  indulgence;  for,  having 
only  held  some  consultations  upon  the  plead- 
mgs  many  years  ago,  and  argued  a  demurrer, 
I  think  eaiiy  in  1845, 1  have  not  t^e  slightest 
lendloction  of  a  single  feet  commanicated  to 
me  on  ^e  part  of  the  phuntiffe,  upon  which 
I  can  found  a  claim  to  he  excused  from  ap- 
pearing as  counsel  for  the  crown. 

*'  Whether  from  the  plaintiffs  being  foreign* 


'^-JMsf  ^i*f  W€^. 


ci%and«lie»poilMM«of  ali  lteft%dUi|gB  M 

our  legal  institrntiofM  being  {tead  biyond  sus- 
picion among  foreign  nations,  you  may  think 
it  right  to  release  me  from  appearing  upon  the 
trial  for  the  crown,  is  a  question  entirely  for 
your  own  considenNaoA,  ttpmi  which  I  do  not 
offer  an  opimon. 

*'  My  dear  AJOtaamf-^mnL 
"  Very  truly  yours, 
"  FiTZBOY  Kbllt/* 
He  (the  Attomey-'Creneral)  had  onlv  to  add, 
that  upon  reoeipt  of  this  letter  he  UMMigbt  it 
right  to  send  to  the  Admiralty,  and  a  oomanEH 
nkatioB  had  heen  made  to  die  phaaliia'  at- 
torney that  the  crown  would  not  reqan  Ae 
of  Sir  F.  KeQy  in  this  case. 


NOTES  OF  THE  WEEK. 


CHANCERY   SITTINGS   IN   LINCOLN'S   INN. 

The  Memorial  of  Chancery  Barristers  was 
petsonally  presented  by  Mr.  Lovat  to  the  Lord 
Chancellor,  a  few  days  ago.    It  had  appended  to 


it,  the  signatures  of  263^eatlemen  practising  at 
the  outer  bar  of  the  Court  of  Chancery.  The 
Lord  Chancellor,  the  Master  of  the  RoHs,  and 
the  Vice-Chancellor  of  England,  have  severally 
expressed,  before  a  committee  of  the  House  of 
CooanaoDS,  opinioDS  strongly  fsvourable  to  the 
removal  of  the  sittings  to  tho  vicinity  of 
Lincoln^  Inn. 

A  memorial  for  a  similar  purpose  has  since 
been  presented  to  lus  lordship  horn,  the  Incor- 
porated Law  Society,  and  another  from  a  nu- 
merous body  of  eolicilQrs  at  Mandieater,  who 
are  interested  in  the  question  ctt  belialf,  not 
only,  of  their  London  agents,  but  of  tiiemselves 
when  in  London,  and  at  all  times  in  the  fur- 
therance of  equity  business. 

A  petition  to  the  same  effect  for  the  signa- 
ture of  London  solicitors,  will  be  found  at  th^ 
Hail  of  the  Incorporated  Law  Society. 

RAILWAY  corns.— TAXATION    AiTTSR  PAT- 
MSNT  OP  AN   A«KKSD   BUM. 

An  appeal  came  before  the  Lord  Chanceller, 
on  the  8di  instant,  from  an  order  of  Vkse- 
C^aaodlor  Knight  Brace,  relaiiag  to  the  taxa- 
tion of  the  coffts  of  Sir  Qeoi*ge  Stephen, 
amounting  to  2Sfi00l,  which  had  been  paid  to 
him  as  an  agreed  aum^  n|K)a  his  deiivodag  over 
vanone  valoable  papers  and  doouneata.  The 
Lord  Chancellor  held  IftMt  the  payment  had 
been  made  under  pressure,  and  made  the  tisoal 
order  for  taacation. 


m 


Pariiamentary  Procndkig9.-^Superuir  C<mrU:  AoOf. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

Aottse  of  ftorlTtf. 

NSW  BILLS. 

Clergy  Offences. — Bishop  of  London. 
Audit  of  Railway  Accounts.    For  2nd  read* 
ing.*— Lord  Monteagle. 

il^ottse  of  <!romnton0. 

KBW  BILLS. 

County  Rates.  For  2nd  reading.  — Mr. 
Frewen. 

Vacating  Seats  of  Insolvent  Members.— Mr. 
Moffatt. 

Jewish  Disabilities  Relief.  For  2nd  reading. 
— Lord  John  Russell. 


Epiphany  Quarter  Sessions.    Withdrawn. 

Imprisonment  before  Trial.~Lord  Nugent 

Removal  of  Poor. — Mr,  Bainea. 

Administration  of  Justice,  (Nos.  1  &  3). 
For  2rid  reading. — Attorney-General. 

Special  and  Petty  Sessions.  For  2nd  read- 
ing.— ^Attorney  General. 

Protection  of  Justices.  For  2nd  reading.— 
Attorney-General. 

REPEAL  OF  CBRTIFICATE  DUTY. 

Petitions  have  been  presented  for  the  repol 
of  this  impost  from  the  Attorneys  practising  al 
Exeter, 
Chard, 
Torrington, 
Shaftesbury. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


HoUtf  C0ttrt* 
Child  V.  Clwe.    Dec.  15,  1847. 

RECEIVER. — PARTNERSHIP. — AFFIDAVITS. 
— COSTS. 

The  eowrt  refuged  to  appoini  a  receiver  of 
partnership  property,  though  after  a  disso' 
lution,  where  there  was  no  allegation  of 
nUtmanagement  or  waste,  and  the  effect  of 
the  appointment  would  be  to  hinder  the 
business  being  carried  on  according  to  the 
original  agreement  on  which  the  partnership 
was  founded. 

The  costs  of  affidavits  filed  by  a  defendant  in 
opposition  to  affidavits  filed  by  the  plaintiff 
after  answer,  and  therefore  inadmissible, 
ordered  to  be  borne  by  the  plaintiff. 

This  was  a  motion  for  the  appointment  of  a  i 
•  manager  and  receiver  of  certain  mines,  alleged  ; 
to  belong  to  Mr.  Child,  who  had  formerlv  been  I 
in  a  partnership  with  Mr.  Clive,  which  was  | 
dissolved  in  June,  1846,  and  to  restrain  the  i 
present  manager  of  the  mines  from  working  | 
them.    It  appeared  that  there  were  three  mines,  | 
the -first  called  the  Gangway  Mine,  which  was  i 
the  principal  one;   the  second  called  Sneads 
Mine,  and  the  third  Newfield  Mine.    Clangway ; 
Mine  could  be  worked  only  by  means  of  a 
drain  made    through   Newfield  and  Snead's 
Mines,  and  that  on  the  original  formation  of 
the  partnership  in  1815,  Mr.  Child  had  pur- 
chased the  latter  mines,  it  being  agreed  between 
himself  and  Clive  that  he  should  be  entitled  to 
a  rent  upon  the  coals  raised  out  of  the  mines. 
The  camtal  for  working  the  mines  had  been 
soppliea  by  Clive,  who  had  the  management  of 
the  works,  and  claimed  to  set-off  the  interest 
upon  the  capital  so  advanced  against  the  rent 
due  to  Child,  as  well  as  a  lien  for  money  ex- 
pended by  him  in  making  the  culvert  to  carry 
off  the  water  from  the  Qsngway  Mine.  No  ac- 


counts had  been  regularly  come  to  during  tlie 
continuance  of  the  partnership,  but  the  accounti 
of  the  earlier  years  seemed  to  have  been  con- 
sidered as  settled,  and  the  books  prior  to  1833 
had  been  destroyed  by  Mr.  Child's  order. 
There  was  no  complaint  of  the  managemfflt  of 
the  mines,  which  was  in  the  same  hands,  and 
carried  on  in  the  same  manner  as  it  had  beea 
during  the  continuance  of  the  partnership. 
Nor  was  it  alleged  that  the  plaintiff  had  hm 
prevented  from  visiting  the  mines  or  having 
access  to  the  books. 

Mr.  T\tmer  and  Mr.  Pitman,  for  the  motion, 
relied  on  the  general  practice  of  the  court  to 
appoint  a  receiver  of  partnership  property, 
where  the  partnership  had  been  dissolved  aod 
referred  to,  Crawshay  v.  Maule,  1  Swans,  495. 

Mr.  Kindersley  and  Mr.  Hald€me,  conUk 

Lord  Langdale  said,  that  when  a  partnenhip 
was  dissolved  it  was  generally  for  the  advan- 
tage of  all  parties,  that  the  property  should  be 
sold,  and  each  partner  shoula  receive  his  share; 
and  if  either  excluded  the  other,  or  took  anj 
unfair  advantage,  the  court  would  interfere. 
But  here  there  was  no  bad  management,  oo 
sign  of  waste,  and  the  effect  of  what  was  asked 
could  only  be  to  prevent  the  concern  from 
being  carried  on  as  the  parties  originally  agreed 
it  should  be.  He  thought  it  was  not  a  case  in 
which  the  court  should  interiere. 

A  question  then  arose  as  to  the  costs  of  cer- 
tain affidavits  filed  by  the  defendants,  in  oppo- 
sition to  affidavits  filed  by  the  plaintiff,  vhicli 
could  not  be  used  because  they  had  been  filed 
after  the  answer. 

Lord  Langdale  said,  the  costs  must  be  bone 
by  the  plaintiff,  for  he  had  begiu  to  file  the 
affidavits,  and  it  did  not  follow  that  because  an 
affidavit  might  be  in  fact  useless,  therefore  the 
other  party  was  bound  to  leave  it  uncontra- 
dicted. 


superior  OmrUs  Aolfr.— Fise^Otoiedlor. 


StfT 


Manners  v.  Furz€,    Dec.  22,  1847* 

BKCBXVVR. — MASTER. 

TV  co«r/«  with  the  consent  of  aU  parties,  toiU 
tmpoint  a  receiver  without  a  reference  to 
the  Master. 

Iv  this  case,  reported  at  p.  171,  Mr. 
Ckandiess  applied,  on  the  authority  of  Ridout 
V.  The  Earl  ofPlymonih,  I  Dickens,  68,  with 
the  consent  of  all  parties,  to  obtain  the  appoint- 
ment of  a  receiver  on  his  own  recognizance, 
without  a  salary  and  without  any  further  re- 
ference to  the  Master. 

Lord  Langdale  made  the  order. 

Bmdh  V,  nundte.    Dec.  22,  1847. 

INFANT.  —  TWO   SUITS.  —  MASTER. 

The  court  wiU  not,  as  a  matter  of  course, 
without  evidenoe  as  to  the  merits,  refer  it 
to  the  Master  to  inauire  which  of  two  suits 
instituted  on  behalf  of  an  infant,  and  both 
ready  for  hearing,  is  most  for  his  benefit. 

In  this  case  there  were  two  causes  on  behalf 

of  an  infant. 

Mr.  MaHns  moved  for  the  usual  reference  to 

T're  which  was  most  for  his  benefit,  but 
rd  Langdale  refused  to  make  the  order, 
upon  the  ffround  that  both  causes  were  in  the 
paper,  and  that  the  application  was  not  sup- 
ported by  any  evidence  as  to  the  merits. 


Vice^CftaticeUor  of  enfflanlr. 
Thomas  v.  Leiois,    January  21,1848. 

DIPOSITIONS      OF      WITNESSES.  —  PASSING 
PUBLICATION. — ORDERS   OF   MAY,    1845. 

Replication  was  filed  in  a  cause  in  January, 
1816,  and  a  subpcena  to  rejoin  issued  in 
February,  1816.  Since  then  nothing  was 
done  until  April,  1847>  when  the  court  re- 
fused to  allow  the  plaintiff  to  withdraw  the 
old  replication  and  file  a  new  one,  after 
which  the  plaintiff  examined  witnesses. 
Held,  that  publication  had  not  passed  in 
the  cause,  and  that  the  depositions  were 
regular. 

In  this  case  replication  had  been  filed  in  a 
suit  on  the  23raof  January,  1816.  A  sub- 
pcena  to  rejoin  issued  on  the  15th  February, 
1816.  Nothing  was  then  done  by  either  party 
until  April,  1847,  when  plaintiffs  served  a 
notice  ot  motion  that  the^  might  be  at  liberty 
to  withdraw  the  old  repbcation  and  file  a  new 
one.  This  the  court  refused,  and  the  defend- 
ants immediately  made  a  cross  motion  to 
dismiss  the  bill  for  want  of  prosecution.  This 
the  court  also  refused,  but  ordered  that  the 
cause  should  be  set  down  for  hearing  on  the 
15th  February,  1 848.  On  the  18th  of  January, 
the  plaintiffs  proceeded  to  examine  two  wit- 
nesses in  the  cause,  and  a  motion  was  now 
made  that  their  depositions  taken  before  the 
Master  might  be  suppressed,  on  the  ground 


that  they  had  been  examined  after  pubtoMioE 
had  passed  in  the  cause. 

Mr.  Bethell  and  Mr.  Terrell,  for  the  defend*, 
ants,  contended  that  the  depositions  ought  to 
bo  suppressed  on  the  ground  of  their  being 
irregular  both  under  the  old  and  the  new 
practice.  Under  the  old  practice,  by  the  17lh 
Order  of  3rd  of  April,  1828,  after  replication 
had  been  filed,  service  of  a  subpoena  to  rejoin 
was  required  as  a  necessary  preliminary  to  the 
examination  of  witnesses :  that  had  not  been 
done,  consequently  the  depositions  taken  were 
irregular.  When  the  Orders  of  May,  1845, 
came  into  operation  they  did  away  with  the 
necessity  of  a  subpoena  to  reioin,  and  by  the 
44th  Article  of  the  l6th  Order,  and  by  the 
11th  Order  of  May,  1845,  ''publication  was 
to  pass  without  rule  or  order  on  the  expiration 
of  two  months  after  the  filing  of  the  replica* 
tionj"  therefore,  if  the  case  came  within  the 
new  orders,  as  r^lication  had  been  filed  so 
long  ago  as  1816,  publication  had  passed,  and 
the  depositions  taken  subseouentiy  were  con« 
sequently  irregular.  The  only  course  left  for 
the  plaintiffs,  in  order  to  examine  witnesses, 
was  to  obtain  the  express  leave  of  the  court, 
and  for  that  purpose  an  application  was  made 
for  leave  to  withdraw  the  old  replication  and 
file  a  new  one,  but  refused  by  the  court,  and 
that  being  so,  the  depositions  which  had  since 
been  taken  must  necessarily  be  irregular. 

Mr.  Stuart  and  Mr.  Rmuhaw,  contri.  The 
new  orders  of  May,  1845,  do  not  apply:  in 
order  to  bring  the  case  within  their  operation 
there  must  be  a  replication  filed  under  the  new 
orders.  The  replication  spoken  of  in  them 
means  exclusively  that  to  which  the  93rd 
Order  refers.  WheatUy  v.  Wheatley,  7  Beav. 
577.  It  is  headed  "  Joining  issue,"  "  No  sub- 
poena to  rejoin  is  hereafter  to  be  issued,"  &c. 
This  does  not  invaliaate  the  old  mode  of 
putting  the  cause  at  issue.  The  word  used  is 
hereafter.  All  subpoenas  to  rejoin  antecedently 
are  therefore  left  just  the  same  as  they  were 
then.  The  old  practice  therefore  applies,  and 
if  so,  the  old  practice  must  be  pursued 
throughout,  under  which  the  cause  is  at  issue ; 
that  is  admitted,  for  our  application  to  file  a 
new  replication  was  refused  on  that  ground. 
Rules  have  been  granted  under  the  old 
practice,  and  publication  will  pass  on  the  28th 
of  January:  the  present  application  must 
therefore  fail,  it  being  founded  on  the  ground 
that  publication  has  passed.  The  cases  of 
Lovell  V.  Blew,  13  Sim.  492,  and  Spencer  ▼. 
Allen,  4  Hare,  455,  were  also  cited. 

ITie  Vice-chancellor.  My  view  of  the  case 
is  clear.  I  am  satisfied  that  that  which  has 
been  adopted  ought  to  be  the  rule.  After  the 
time  when  the  Orders  of  May,  1845,  came  into 
operation,, the  steps  in  a  cause  must  be  con- 
ducted according  to  the  rules  prescribed  by 
the  orders.  I  admit  that  if  the  effect  of  the 
Order  of  1845  had  been  that  where  a  cause 
had  been  at  issue  they  then  were  to  operate  as 
a  publication  (io  use  the  words  of  the  notice  of 
motion);  if  that  were  the  true  construction, 
the  witnesses  ought  not  to  have  been  exananea 


SuperitrOmmUi  Vm!9^ChmoMfr.f^F.  C.Xm^  Bruce. 


^iMMMtflmtmljtegto^ooart    Bittllwd 

no  such  idea  eimer  whan  the  first  [or  fant  ap- 
jdicstionivmsinade.  The  first  vm  Cm*  leave  to 
fb  anew  replicBtioiH  hut,  looldiig  at  the  great 
hKkgOi  of  thne  the  caoae  had  ^en  ehnoaheriiig, 
I  tlioiis^t  it  wrong  to  grant  such  a  reqaeit; 
theconeequeoce  was,  that  InrTefoshig  iteveiy- 
l^ng  woB  left  as  it  was  before.  The  last  ap- 
pikatioa  was  to  dismiss  the  bill  for  want  «f 
wosectttion.  Hiis  appeared  to  he  an  tmfeir 
Chmg  to  do.  True,  ncrthing  had  been  dome  for 
a  long  time^  but  I  cadkd  not  act  nnder  the  im 
orders,  and  conaderiag  it  a  case  for  makiog  a 

rnal  order,  directed  the  plaintiff  to  set  down 
cause  for  hearing  on  or  before  the  15th  of 
Kbraary,  1848.  I  4fid  not  proceed  on  tiie 
question,  whetiier  poUication  had  passed  or 
«ot;  but  it  was  necessary,  in  <n*der  «o  do 
justice,  diat  the  bill  should  not  beperamptotily 
dismissed,  and  that  some  time  should  be  ap^ 
pointed  for  the  couit  to  beflr  it,  all  parties  in 
the  meantime  being  at  liberty  to  do  what  th»y 
oould :  therefor^  unless  in  point  of  fact  son 
Hiing  has  been  done  to  show  that  puUwaticni 
Ins  passed,  I  nust  assume  that  pimcation  has 
iMf  passed.  Nodnxqi^  has  amounded  to  passing 
publication,  and  liherefore  I  am  not  at  liberty 
to  suppress  tiiese  depositions  on  the  ground 
that  they  hare  been  taken  after  publication  has 
passed.  I  mean  to  adhere  to  the  rule  liid 
down  in  Wkmtlei/  v.  Wkeatiey,  and  L9t>eU  w. 
Blew,  in  all  cases  where  an  application  comes 
on  that  question :  but  it  appears  to  me  that 
Iftut  has  not  occurred  which  is  made;  the 
fTouBd  for  the  present  ai^eation. 


[In  Bankruptcy.] 

Bxparte  Poole,  in  re  Symes.      Wednesday, 
Nov.  24,  1847. 

«OVKNANT  BY  BANKRUPT.— UBN  IN  fiATIS- 
FACTION. 

A  btmhmpt  karing  oenememted  to  buy  a  hmue 
and  settle  the  same  to  certedn  maes  oa  his 
-manimm,  or  to  nnegt  a  emm  to  efeci  such 
apurchmse,  tUd  not  either  imy  the  house  or 
make  ike  inveetmmt  wOkin  the  time  Kmited. 
He  eftermards  bought  a  house  for  a  Utrger 
sam.  and  then  mortgaged  tkdt  and  other 
property  which  had  bem  demwed  to  ham, 
and    became    bankrupt.      The   mortgage 
moneg  came  inio  the  hands  of  the  ^usigmees. 
Held,  thfot  the  moneg  ooveaautod  to  be  kid 
out  formed  a  lien  on  that  mortgage-money, 
and  was  io  be  satisfied  e/ut  of  so  much  cf  the 
same  as  represented  the  house  bought  hf  the 
cooenaastor,  nmd  that  the  remaiskkr,  if  ang, 
was  to  be  a  charge  onike  emnty  of  redemp- 
tion of  thepropertg  dsmasd  to  hkn. 
Ui»ow  the  marriage  of  'Ilromas  Symes  with 
Charlotte  Poole,  he  covenanted  with  R.  Poole 
und  T.  £.  Pode,  to  purchase  a  house  of  not 
less  than  the  ralue  of  1,0001^  and  that  if  this 
were  not  done  within  12  months  to  invest  that 
awn  OB  mortgage  or  in  the  funds,  to  answer 
BBch  puipose  when  an^ypportmrity  should  arise. 


The  maniage  took  place»bal  no  setdeoKotins 
made  nor  investment  (^  Ae  money  wiflm  the 
12  mon^s.  fai  Inly,  181S,  Sfaaea,  with  a  roe 
of  performii^  his  covenant  as  was  aUefflid  in 
the  petition,  bought  a  boose  for  1,6541,  and 
in  September  1846,  the  wife  having  died  in  tiie 
mean  time,  he  employed  his  solicitor,  Mr.  P^- 
aons,  to  borrosr  l^ML  «n  mortgage  of  the 
faoBse  so  bought*  aad  alio  of  anotbor  hwa 
whkh  had  beoi  deivisefi  to  Um  by  his  Mko^ 
Witt.  Six  mooliN  after  %«aes  beciBR  buk^ 
rupt,  and  the  mortgage  money  being  ia  die 
hands  of  Parsons,  Im  paid  it  owr  to  the  in^ 
nees.  One  of  the  trustees  now^titisBdita 
have  the  l,OO0l.  paid  hf  the  aaeigmies,  so  a 
declaration  that  he  and  his  co-partner  had  a  lien 
on  the  purchased  house. 

Mr.  KusseU  and  Mr.  Baf^tfa,  for  the  petition, 
cited  0af9rMtrev.€ftafie».10Ves.l;  MfW^sft 
V.  Gresley,  8  Sim.  180 ;  and  Deacon  v.  Saith, 
3  Atk.  323. 

Mr.  Bacon  and  Mr.  F^Ung  appeared  for 
£he  petition. 

Mr.  Bagshawe  appeared  for  the  second 
trustee  of  the  settlement,  Mr.  T.  E.  Poole. 

Sir  J:  L.  Knight  Bruce,  V.  C.—The  an;- 
nees  are  respondents  here,  and  not  petitioass, 
and  I  think  the  question  of  equity  is  mt  of 
sufficient  difficulty  or  obscuzi^  to  direct  a  bi 
to  be  filed.  In  such  a  state  of  thii^  I  nay 
decide  it  now.  And  according  to  the  well-ei- 
tablished  principles  of  the  court,  estahlished 
for  many  years,  as  I  understand  them,  there  is 
a  right  on  the  part  of  those  who  are  int^xsted 
under  the  settlement,  represented  on  this  oc- 
casion by  the  petitioners^  to  treat  diis  estate  a 
a  purchase  pro  tanto,  with  the  view  of  perfono- 
ing  the  covenant,  as  against  "die  bankrupt  and 
all  claiming  under  him  (hot  not  as  af^oait  a 
purdmser  for  Taluahk  oonsaderataah  withoat 
notice).  I  apprehend,  therefore^  that  the  \/M 
and  the  800/.^  must  be  apportioned  between  thi 
devised  estates  and  the  purchased  estate,  botb 
of  which  were  included  in  tbe  mortgage,  as  I 
understand.  So  much  of  the  1^0002.  as  was  in 
the  possession  of  Mr.  Parsons  and  found  its  *aj 
from  him  to  the  assignees,  (being  part  of  tbe 
1 ,800^.)  and  upon  that  principle  will  belong  to 
the  purchased  estate,  must  be  considered  as  ap- 
propriated to  the  purposes  of  the  covenant.  For 
the  residue  of  the  1,000Z.,  there  will  be  a  lien 
upon  tbe  equitv  of  redemption  of  the  parchased 
estate  after  oearing  its  proportion  of  ik 
1,600/.  The  commissioner  will  settle  ti«pM- 
portioB  if  the  parties  differ. 


^a(for(JT.Jtfsore.    Jan.  13, 1848. 


P.AJO'IBa. 


ne  msignee  vmdet  the  Assaloeat  DeMv^ 
Act  tftke  hmsband9fmpmmnwho,m» 
ff  the^ett  of  hkUySMm  mMled  t»f^^ 
buHioe  sAare  m  ike  effects  of  em  '  ' 
was hdd  to  bem  necesmarg  jmig 
for  Ae  admumsimtism  ef  <fe 
Mfato. 
Mart  Moors  died  tm  the  tTfeufJap— T; 
1846,  intestate,  and  on  Ae  12tfi  <if  FebnaiJ 
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fiiUairiag,  William  Hoaiy  Moere  took  out 
letten  of  administratioa  of  her  efiects.  The 
piuntiff,  a  manifld  woman,  one  of  the  in- 
tafilate'B  next  of  kin,  instituted  Ibia  suit  against 
W.  H.  Moore,  for  tibe  administration  of  the 
estate  under  the  diractio»  ai  the  court.  W.  S. 
Whatford,  the  plaintiff's  husband,  in  1838, 
took  the  benefit  of  the  Insohrent  Debtors'  Acts, 
and  a  provisional  assignee  wa»  appointed.  The 
adminntiafeor  having  been  serrea  with  notice 
of  the  insolvency  of  W.  S.  Whatford,  and  the 
appointment  of  a  psorisional  assignee,  he  by 
his  answer  submitted  whether  the  assignee  of 
Whatford  was  not  interested  in  the  plaintiff's 
sharer  and  was  not  a  necessary  party  to  the  suit. 

RuuiU  and  HaHett  appeared  for  the  plain- 
tiffs^  and  Bacon  and  Walferd  for  the  admi- 
nistrator. The  discussion  principally  turned 
npon  the  construction  of  the  88th  and  89th 
sections  of  the  1  &  2  Vict.  c.  1 10. 

The  Vtce-Chaaeeilor.  I  think  it  is  clear  that 
imder  this  act  of  parhament  the  assignee  has 
inch  an  inteiest  as- renders  it  necessary  that  he 
should  be  made  a  party  to  the  suit,  and  die 
!  rnnst  therefore  stand  over. 


Qacen's  %nrt. 
(Before  the  Four  Judges.) 

Doe   dem.  Snape  v.  Neviii,      Sittings    after 

Hilary  Term,  1848. 

mrncTMsivT. — coNSTRUcriaN  of  will. 

A  testator  died  possessed  qf  freehold  and 
copyhold  land  in  parish  A.,  and  some  free- 
hold hmd  in  pansh  B.     By  will  he  gave 
his  freehold  land  in  A.  to  his  toife  for  life, 
remainder  in  fee  to  three  other  persons.    In 
the  next  and  last  claase  of  his  trill  he  gave 
all  his  real  and  personal  property  what" 
soever  and  wheresoever  to  his  wife,  her  heirs 
and  assigns  for  ever, 
fidd,  that  the  two  okmses  in  the  will  were 
noi  irreconeihble,  and  thai  the  widow  only 
took  a  Ufe  estate  in  the  freehold  land  situate 
in  parish  A. 
A.  JB  .died  in  1819i  posaeseed  of  a  freehold 
KHXae,  croft,  and  garden^  and  a  small  piece  of 
:Gpyhold  land  adjoining,  which  was  not  during 
iving  memory  separated  br  any  fence,  and  the 
tmd  to  the  copyhold  lana  was  over  the  free- 
loIcL     He  also  aied  possessed  of  another  de- 
ached  close  of  freehold  land  in  another  parish. 
Lfter  making  a  general  direction  as  to  pay- 
sent  of  debts  and  legacies,  he  devised  the 
tfmse  and  freehold  croft  and  garden  adjoining 
o-  ilia  wife  for  life,  with  remainder  in  fee  to 
hree  persons  to  be  equally  divided  amongst 
hem.     "  Also,  I  give  and  bec^ueath  to  my  said 
dfe,  M.  T.,  her  heirs  and  assigns,  for  ever,  all 
ly  real  and  personal  estates  whatsoever  and 
rheresoever,  unco  me  bekiaging,  freehold  and 
opjhold,  and  now  surrendered  to  the  uses  of 
xy  will,  and  to  have  the  same  at  my  decease; 
at.  if  my  personal  estate  should  not  be  sufii- 
lent  ta  discharga  my  debt8».  then  I  char^  my 
opyhold  estate  with  thepapaent  of  the  same." 
%B  widow,  who-  enjoyea  me  property  for  fife. 


died  in  1835,  disposing  by  wiH  of  the  copyhold 
and  her  personal  estate,  but  made  no  mention 
of  the  freehold  house  and  garden.  The  heir  at 
law  of  the  widow,  afterwards  commenced  an 
action  of  ejectment  to  recover  the  house,  garden^ 
and  croft;  and  the  question  submitted  to  the 
opinion  of  the  court  was,  whether  this  pro- 
perty passed  under  the  wiB  of  the  testator  A.  B, 
to  the  widow  in  fee,  according  to  the  last  clause 
in  die  will,  or  whether  she  only  took  a  life  estate 
under  the  first  clause^ 

Mr.  Whately  for  the  lessor  of  the  plaintiff. 
The  two  clauses  in  the  will  are  apparently  con- 
tndictory,  because  in  the  first  clause  the  testa- 
tor gives  the  house,  croft,  and  garden  to  his 
wife  for  life,  wiAh  remainder  in  fee  to  three 
other  persons*  and  in  the  subsequent  clafise  he 
gives  all  his  real  and  personal  estate  to  his  wife 
absolutely.  The  rule  in  such  eases  is  laid 
down  in  Jarman  on  Wills,  d».  sv.  p.  411.  "  It 
has  become  an  established  rule  in  the  construc- 
tion of  wills,  that  where  two  clauses  or  gifts  are 
irreconcilable,  so  that  they  cannot  possibly 
stand  together,  Uie  clause  or  gift  which  is  pos- 
terior in  local  position  shall  prevail,  the  suose- 
quent  words  being  considered  ta  denote  a  sub- 
sequent intention.  In  support  of  the  rule  the 
following  cases  are  cited:  Ulrich  v.  Litch^ 
field  ;*  Sims  v.  Doughty  ;^  Constantine  v»  Con- 
stantine.^ 

Mr.  Crowder,  contrk.  The  intention  of  the 
testator  must  be  collected  from  the  whole  will, 
and  the  court  will,  if  possible,  give  effect  to 
each  clause.  The  last  clause  must  apply  to 
freehold  property  not  already  disposed  of  by 
the  testator.  The  case  finds  the  testator  died 
possessed  of  property  in  another  parish,  to 
which  the  last  clause  might  attach.  Holdfast  v. 
Pardee  /  **  Adams  v.  Clarke  ;  •  Anonymous 
ease,^  cited  in  Com.  Dig.  N.  24.  (Stopped  by 
the  court). 

Mr.  Whaiely  was  heard'  in  r^ly. 

Lord  Denman,  C.  J.  I  think,  looking  at  both 
clauses  in  the  will,  thai  the  testator  did  not  in* 
tend  in  the  last  clause  to  dispose  of  all  his  real 
property,  but  only  all  that  was  not  by  a  former 
part  of  the  will  already  disposed  of. 

Mr.  Justice  Paiteson,  I  am  of  opinion  that 
the  two  clauses  in  this  will  are  not  necessarily 
irreconcilable,  and  that  putting  a  reasonable 
construction  on  the  will,  I  think  the  intentions 
of  the  testator  may  be  carried  out  by  giving 
eflfect  to  each  of  the  clauses. 

Mr.  Justice  i'Vightman,  I  am  of  the  same 
opinion.  I  think  it  is  obvious  that  it  was  not 
tho  intendon  of  the  testator,  in  the  last  clause, 
to  revoke  the  devise  of  the  dweUlng-honse, 
gu-den,  and  croft ;  and  there  was  property  left 
to  fulfil  all  the  terms  of  the  will,  unless  the 
words  •*  all  my  real  pr^)erty  **^  must  be  read 
aU  I  die  possessed  of.  fhe  case  cited  from 
DalUson's  Reports  is  an  express  authority  in 
favour  of  the  defendant,  and  the  other  cases 
cited  are  not  at  variance  with  it.     I  think. 


■  2  Atkyns,  372, 
c  6  Ves.  100. 
•  9  Mod.  154. 


»  5  Ves.  243. 
«>  2  Wm.  BL  975. 
^  Dallison,  63. 
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therefore,  that,  on  the  facts  of  this  case,  the 
chums  are  not  irreconcilable. 

Jndgment  for  the  defendant. 


fftueeif IT  Senc^  Sracttre  Court. 

(Before  Mr.  Justice  Wi^htman.) 

Rsff.y.  The  Justices  of  Cumberland.  Thursday, 
Jan.  27,  1848.  ^ 

RAILWAY   COMPANY.  —  ATTORNEY. —POOR- 
RATB. 

A    railway    company    entered    an    appeal 
against  a  poor-rate.      When  the  appeal  was 
called  on,  the  respondents  objected  to  the 
notice  of  appeal,  on  the  ground  that  it  was 
signed  by  an  attorney  on  behalf  of  the  rail- 
way company,  but  who  was  not  appointed 
.    such  attorney  under  the  corporate  seal  of 
the  company,  and  as  the  railway  company 
UKU  a  corporation,  the  appointment  should 
have  been  under  their  corporate  seal.     The 
sessions  were  of  this  opinion,  and  dismissed 
the  appeal.   A  rule  nisi /or  a  mandamus  to 
the  sessions  to  hear  the  appeal  hating  been 
obtained : 
Held,  that  as  there  was  a  power  in  the  com- 
pany's act  for  the  directors  to  appoint  the 
officers  of  the  company,  the  appointment  of 
the  attorney  need  not  be  under  seal,  but  that 
a  parol  appointment  was  sufficient. 
Held,  also,  thai  as  no  objection  was  taken  in 
terms  at  the  sessions,   that  the  attorneys 
giving  the  notice  of  appeal  were  not  in  fact 
attorneys  to  the  company,  it  was  not  neces- 
sary that  any  evidence  should  have  been 
given  of  the  fact  of  such  appointment  by 
parol. 
This  was  a  rule  callinf^  on  the  Justices  of 
Cumberland  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  enter 
continuances    and    hear    the    appeal    of   the 
Whitehaven    Railway    Company    against    an 
assessment  to  a  poor-rate,  made  on  the  9th  of 
Sept.  1847.  It  appeared  by  the  affidavits  that  the 
appeal  was  duly  entered  for  trial  at  the  last  Mich. 
Sessions  for  Cumberland,  when  the  respondents 
objected  to  the  notice  of  appeal,  on  the  ground 
that  the  attorneys  signing  it  on  behalf  of  the 
company  had  not  been  appointed  by  them  as  | 
their  attorneys    under   their    corporate    seal,  j 
which  they  contended  was   necessary.     The 
sessions  held  that  this  objection  was  a  good 
one,  and  dismissed  the  appeal.     On  the  23rd 
of  November  last,  the  above  rule  was  obtained. 
Cowling  and  Ramshay  now  showed  cause, 
and  contended,  first,  that  as  the  Whitehaven 
Railway  Company  is  an  incorporated  company 
under  their  act  7  &  8  Vict.  c.  64,  they  were  a 
corporation  aggregate,    and    could    only  act 
unaer  their  corporate  seal,  and  whether  they 
appointed  an  attorney,  or  did  any  other  act  of 
tnat  kind,  they  must  do  it  under  their  corporate 
seal.    That  there  was  no  distinction  between  a 
municipal  and  any  other  corporation  aggregate. 
Arnold  v.  The  Corporation  of  Pool,  5  Scott, 
N.  R.  741 ;   4  M.  &  G.  860,  S.  C.      In  Com. 
Dig.,  title  "  Franchise,''  F.  13,  it  is  laid  down 


that  "  corporations  aggregate  can  do  nothing, 
aicept  under  their  seS."  Then,  seamH^j  'i 
the  attornev  could  be  appointed  by  the  di- 
rectors, unaer  the  act,  by  parol,  no  endenceof 
any  such  appointment  was  given.  It  will  oo 
doubt  be  contended  on  the  other  side,  thttas 
there  is  a  power  in  the  company's  act,  7  &S 
Vict.  c.  64,  s.  83,  that  the  powers  of  the  coo. 
pany  are  to  be  exercised  by  the  directors,  tk 
an  appointment  by  them  of  the  attorney  by 
parol  is  good.  Now,  in  the  first  place,  we  day 
that  proposition,  and  say,  that  although  tv 
directors  may  appoint,  they  must  do  so  onds 
the  seal  of  the  company ;  but  if  that  be  not », 
still  there  was  no  evidence  given  in  this  caMol 
an  appointment  by  parol  by  the  directors,  or 
that  the  gentlemen  who  signed  the  notices  had 
been  in  the  habit  of  acting  as  attorneys  for  the 
companv.  As,  therefore,  the  appellanU  did  not 
prove  tne  initiative  step  in  their  appeal,  the 
justices  were  right  in  dismissing  the  appeal, 
and  so  this  rule  must  be  discharged. 

Martin,  Q.  C,  and  Greig,  contri.  It  * 
clear  that  the  directors  have  power  to  appoitt 
by  parol  under  the  83rd  section,  which  gives 
them  power  to  appoint  all  officers,  and  that  ap- 
pointment it  is  not  necessary  should  be  uDik 
the  seal  of  the  company.  With  regard  to  the 
objection,  that  evidence  of  such  parol  appoint- 
ment was  not  given,  that  objection  was  not  | 
taken  at  the  sessions ;  if  it  had,  the  ende&ce 
would  at  one  have  been  given,  as  the  attomep 
were  in  court.  The  only  objecUon  taken  wai. 
that  they  were  not  appointed  under  seal. 
(Stopped  by  the  court.) 

fVightman,  J.  I  do  not  feel  any  difficulty  ia 
this  case ;  it  is  clear  by  the  affidavit  that  the  se- 
cond point  made  now  by  counsel  in  showici 
cause  against  the  rule,  was  never  taken  at 
sessions.  The  objection  taken  there  was,  thai 
the  attornevs  giving  the  notices  were  not  ^ 
pointed  unaer  the  corporate  seal  of  the  cob- 
pany .  The  sessions  adopted  this  objectioD,  toL 
thought  that  the  directors  could  only  appoist 
under  seal — that  objection  was  clearly  an  un- 
tenable one.  The  directors  have  power  uniitf 
their  act  to  appoint  the  officers  of  the  company. 
and  generally  to  manage  the  aOfairs  of  the  com- 
pany. I  do  not  tlfink,  therefore,  that  it  ii  !l^ 
cessary  that  this  appointment  should  have  bees 
under  seal,  and  as  no  objection  was  taken  that 
the  attorneys  were  not  attorneys  tn  fact  to  lb 
company,  I  do  not  think  it  was  necessary  fof 
the  appellants  to  give  evidence  that  the  attor- 
neys giving  the  notices  were  such  attomep; 
if  the  objection  had  been  taken  that  this  n^ 
was  not  proved,  the  case  would  hare  been  du- 
ferent,  as  it  was  the  sessions  were  wrong,  aw 
this  rule  must  be  absolute. 

Rule  absolate. 

<!roiiniuin  9Ieaf . 
Webb  V.  Inwards.    Hilary  Term,  Jan.  21,  l^- 

ACTION   ON    A   BANKKB'S    CHEQUE.  —  AFFI- 
DAVIT TO   CHANGE  THE  VBNUB. 

The  venue  m  an  action  am  «  bankers  (^ 


SMperior  ComrUi  CdnMM»  Ptaoi. 


ari 


r  unot  he  changed,  $goq4  on  an  qfidavit 
stating  special  circumstances,  and  the  order 
for  that  purpose,  if  obtained  on  the  ordinary 
form  of  ajfitlavit  merely,  will  be  set  aside  as 
irregular. 

The  declaration  in  this  action  contained  a 
count  on  a  banker's  cheque,  and  another  for 
goods  sold  and  delivered  and  on  account  stated. 
The  pleas  were  the  seneral  issue,  a  traverse  of 
the  making  of  the  cheque,  and  accord  and  sa- 
tisfaction. An  order  dated  January  2, 1848,  to 
chanf^e  the  venue  from  London  to  Bedfordshire, 
had  been  obtained  on  \he  ordinary  form  of  affi- 
davit, and  a  rule  nisi  to  set  aside  that  order  and 
brinf^  back  the  venue  to  London  having  been 
obtained  on  the  12th  of  the  present  month,  on 
the  ground  that  in  an  action  on  a  banker's 
cheque,  the  venue  could  not  be  changed  except 
upon  an  affidavit  stating  special  circumstances. 

Bytes,  Serjeant,  now  showed  cause.  The  rule 
as  to  the  change  of  venue  in  actions  on  ^vritten 
instruments  depends  now  on  the  decision  of 
the  Court  of  Exchequer  in  Mondel  v.  Steele,  8 
Mees.  &  Wels.  640,  and  the  Question  is,  whether 
this  cheque  is  a  bill  within  tne  meaning  of  the 
judgment  in  that  case.  It  is  submitted,  that 
in  popular  and  ordinary  language,  a  cheque  is 
not  a  bill,  although  in  strict  law  it  is  con- 
sidered an  inland  bill.  Within  the  rule,  there- 
fore, in  Mondej  v.  Steele,  the  ordinary  form  of 
affidavit  was  sufficient  in  this  action.  The 
want  however  of  an  affidavit  of  special  circum- 
stances, if  such  were  necessary,  was  a  mere  ir- 
regularity, and  the  present  application  not  hav- 
ing been  made  until  the  12th  of  January,  came 
too  late. 

Taffowrd,  Serjeant,  in  support  of  the  rule, 
was  stopped  by  the  court. 

Per  curiam.  The  order  for  changing  the 
venue  was  granted  upon  the  ordinary  form  of 
affidavit,  which  was  not  sufficient.  It  was 
therefore  clear  that  the  order  had  been  irregu- 
larly obtained,  and  it  must  now  be  discharged. 

Rule  absolute. 


Edwards  v.  Cox. 

JUDGMKNT  ON  A   8CIRK   FACIAS.— APPLICA- 
TION AT  CHAMBERS  IN  TBRM  TIMB. 

Where,  as  in  the  instance  of  entering  up 
judgment  on  a  scire  facias,  an  application 
can  be  made  in  term  time  to  a  judge  at 
chambers,  the  court  will  not  entertain  a 
motion  for  the  same  purpose,  in  the  absence 
of  special  circumstances. 

Pearson  moved  in  this  case  to  enter  up 
judgment  on  a  scire  facias,  and  was  about  to 
state  the  nsuid  circumstances  necessary  to 
mpport  the  application,  when, 

Tbe  court  enquired  whether  the  application 
was  not  one  which  could  properly  be  made  at 
ehambers,  even  in  term  time. 

Pearson.  It  was  competent  for  the  party  to 
apply  at  chambers;  biit  there  was  nothing  to 
prevent  his  coming  to  the  full  court  in  term 
tine  if  he  so  chose. 


Per  oarimu  The  costs  of  the  applieition 
to  the  court  exceed  the  costs  at  chamiiers>  and 
unless  there  were  shewn  some  special  circum- 
stances for  coming  to  the  comt,  the  party 
ought  to  be  left  to  make  his  application  to  a 
judge  at  chambers  in  the  ordinary  way ;  and 
therefore  in  the  present  case  the  court  will  not 
interfere,  but  leave  the  applicant  to  adopt  the 
latter  mode  of  proceeding. 

Application  refused. 

Pinkhurst  v.  Sturch  and  three  other  defendants. 
Hilary  Term,  1848. 

JUDOMBNT  AS  IN  CASK  OF  A  NONSUIT.-— 
DBATU  BEFORE  ISSUE  JOINED.^ENTBR- 
INO   SUGGESTION. 

Where  two  out  of  four  defendants  had  died 
before  issue  was  joined  in  the  action  &e- 
tween  them  and  the  plaintiff,  the  other  two 
surviving  defendants,  with  whom  issue  has 
been  joined,  cannot  have  a  judgment  as  in 
case  of  a  nonsuit,  without  a  suggestion  first 
appearing  in  some  way  on  the  roll  of  the 
proceedings  of  the  death  of  the  two  co^» 
fendants. 

Crompton  moved  in  this  case  for  a  rule  for 
judgment  as  in  case  of  a  nonsuit.  The  action 
had  been  brought  in  1839  against  the  defend- 
ants,  who  were  four  in  number.  Two  of  the 
defendants  had  since  died,  the  ofie  in  1843  and 
the  other  in  1845,  without  having  either  of 
them  joined  issue  in  the  action.  With  respect 
to  the  two  other  defendants,  issue  had  been 
joined  on  the  2nd  of  Julv,  1840,  and  on  their 
behalf,  it  was  submitted  the  present  application 
ought  to  be  granted. 

Wilde,  C.  J.  The  record  at  present  is  against 
four  defendants,  and  issue  has  been  joined  by 
two  only,  and  no  suggestion  accounting  for  tfa!e 
reason  why  issue  has  not  been  joined  witii  the 
other  two  defendants.  How  could  you  enter 
up  a  judgment  as  in  case  of  a  nonsuit  ?  There 
appeared  to  be  no  default  in  the  plaintiff,  for 
he  never  was  in  a  situation  to  proceed  to  trial, 
according  to  the  practice  of  the  court,  and  the 
statute  gives  a  judgment  as  in  case  of  a  non- 
suit where  "  the  plaintiff  shall  neglect  to  bring 
the  issue  on  to  be  tried  according  to  the  course 
and  practice  of  the  court." 

Crompton.  It  was  the  dutv  of  the  plaintiff 
to  enter  a  suggestion  of  the  death  of  the  two 
defendants,  and  not  having  done  so  according 
to  the  practice  of  the  court,  and  issue  being 
joined  as  much  as  it  ever  can  be,  the  surviving 
defendants  were  entiUed  to  the  benefit  of  the 
statute.  With  the  leave  of  the  court,  how- 
ever, the  proper  suggestion  might  be  made  by 
the  defendants,  upon  entering  up  the  judgment 
praved  for. 

Maxde,  J.  When  issue  is  joined  the  venire 
avrard  follows,  and  that  is  the  court  speaking. 
I  should  have  thought  the  proper  course  would 
be  for  the  plaintiff  to  come  into  court  and  ear, 
by  way  of  suggestion,  that  two  of  the  defena^ 
ants  were  dea4  upon  the  appearing  of  which 
there  would  be  su^cient  to  warrant  the  award- 
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ing of tlie  venire.  Perhaps,  as  thephuntiff may 
not  know  that  two  defendants  are  dead»  the 
best  course  wonld  be  to  call  upon  the  plaintiff 
by  stxmmons  to  bring  in  the  roll,  in  order  that 
the  necessary  soggestion  may  be  entered.  The 
practice  of  tne  court  does  not  call  upon  the 
plaintiff  to  know  that  two  of  the  defendante  are 
dead. 

Crompton,  Until  the  nisi  prius  record  is 
made  out  no  roll  existed ;  it  was  difficult  there- 
fore to  know  on  what  the  defendants  could  com- 
pel a  suggestion. 

Maule,  J.  There  is  at  all  times  either  a  roll 
or  the  materials  for  a  roll. 

ITilde,  C.  J.  There  must  be  a  suggestion 
made  in  some  way  that  two  of  the  defendants 


meantime  aU'  proceedings  should  he  stayed. 
Upon  cause  bemg  shonm,  &e  plaintiff  obtBaed 
an  order  to  stay  all  proceedings  until  the  2mi 
day  of  this  Term,  in  ord^  to  give  the  plaintiff 
an  opportunity  of  applying  to  the  court 

L.  Temple,  on  the  first  day  of  this  Term,  ob- 
tained a  rule  nid  to  show  csEnse  why  the  non- 
suit should  not  be  set  aside  or  a  new  trial  had. 

This  rule  was  drawn  up  upon  reading  tke 
Secondary's  notes,  but  not  upon  the  order  of 
Mr.  Baron  Alderson.  Such  order  was,  bov- 
erer,  together  with  the  affidavit  of  service,  at- 
tached to  the  Secondaries'  notes,  upon  wbick 
the  rule  was  drawn  up,  and  was  handed  is 
with  them. 

Dowdesweil  now  showed  cause  against  tiie 


are  dead ;  and  if  you  cannot  find  out  the  way  of'  rule,  and  stated  that  it  was  not  drawn  up  npoa 


doing  that,  you  are  not  in  a  situation  to  make 
the  present  implication  to  the  court. 

Rule  refused. 


Cattrt  at  ^cl^cqusr. 
Daiwers  v.  Kitehingman.    Jan.  22,  1848. 

MXBDIRBCTION. — SBTTINQ  ASIDE  NONSUIT. 
— NEW  TRIAL.— STATUTE  OF  FRAUDS. — 
EVIDENCE   OF   DELIVERY   TO    SATISFY 


the  reading  of  the  writ  of  trial,  but  he  did  not 
wish  to  take  that  technical  objection.  He  ob- 
jected that  the  application  should  have  been 
made  on  the  last  day  of  last  Term.  The  prac- 
tice was  well  established,  that  althougb  the 
parties  have  ordinarily  four  davs  to  apply,  yet 
I  if  after  the  trial  there  is  one  (ky  only  left  id 
the  Term,  the  parties  must  make  th^r  applio- 
tion  on  that  day,  and  they  have  not  three  dan 
of  the  next  Term  for  that  purpose.    Tbe  d^ 


A  ruU  moved  for  «  court  in  furtkeran^a'  SS^^S^f ^t^U^h^l^ 

Judge's  orrfer,  need  not  «<«te  it  to  be  *■«<«.  '^^^u!"?  a iS^  ™^w STt.^^^ 
•'^^  J.  ,       ,_   ..   .    _  JT  •_*   Mr.  ii^ron  Alderson,  that  be  had  no  power  to 

«p  ^  rea^  michorder.  U  w  ^tfiounl  ^^  ^^^      ^^^  ^  ^j^^  ^^^  ^ 

xf  the  order  IS  attacked.  J  the  plaintiff  should  have  applied  h»d  eipiwL 

Where  A  has  purchased  goods  ,n  iondand  ^^f^,^  g.  The  meaning  of  the  Jt,  ii, 
refuses  to  alhwB  of  M>kom  he  purchased  [^  ^  'p'oceedhga  were  to  be  ««p««W 
tnem  to  remove  them,  /A«  «.  m  an  aclwn  ^  ^  P  ^  ^  ^this  Term,  and  ^  Ike 
by  B.  aga»ut  A.  to  r«co.»j  the  pr.«  o/         j     ^^  ^  ^  ^  ^;  ^^^ 

such  goods,  prima  facK  evidence  of  a  de-  Se  at  the  time  of  making  U«  order :  thatM* 


livery  and  acceptance  sufficient  to  satisfy 
the  Statute  of  Frauds. 

<hrtke  24th  November,  1847,  the  last  day 
but  one  of  Michadmas  Term,  this  cause  was 
tried  before  the  Secondary  of  London.  The 
deeiarat&on  was  for  goods  bargained  and  sold, 

and  upon  an  account  stated.    The  particiriars ^ ,  _      _ 

stated  the  action  to  be  brought  for  10  bundles  was  annexed,  that  surely  is  sufficient]  He 
of  cttne«,  worth  10/.  10«.  It  was  stated  in  I  then  objected,  that  this  being  an  action  for 
evidence  that  the  canes  had  not  at  the  time  of  goods  bargained  and  sold,  and  not  for  good* 
the  trial  been  cleared  from  the  docks,  and 


that  the  plaintiff  dk)uld  have  leave  to  move  to 
set  aside  the  nonsuit,  the  time  having  expinii 
but  that  he  should  have  leave  to  move  ftf 
a  new  trial.]  There  was  also  another  objec- 
tion, that  the  plaintiff  had  not  drawn  op 
the  rule  upon  the  reading  of  the  order  of 
Mr.  Baron  Alderson.     [Pte«,  B.    The  order 


there  was  no  evidence  of  any  delivery  or  of  any 
delivery  order.  It  was  also  in  evidence,  that 
the  defendant  had  admitted  an  account  in 
which  credit  was  given  to  ham  for  U.,  and 
that  he  had  refused  to  suffer  plaintiff  to  re- 
move the  goods.  Under  these  circumstance, 
the  Seconoary  nonsuited  the  plaintiff,  on  the 
^und  that  there  was  no  evidence  of  a  de- 
livery, or  of  &  payment  sufficient  to  satisfy 
the  Statute  of  Frauds;  reserving  leave  to 
move  to  set  aside  the  nonsuit,  or  for  a  new 
tiki.  On  the  29th  November,  the  plaintiff 
teok  out  a  summona  before  Mr.  Boron  Alder- 
soDk  at  chambers,  calling  upoflt  the  defendant 
tO'Show  cause  why  the  nonsuit  should  net  be 
sA  aside,  and  a  vecdict  entertd  for  the  platnliff 
for  Qi{.  10s.,  or  a  new  trial  had;  and  tint  in  tlie< 


sold  and  delivered,  and  no  delivery  having 
taken  place,  and  there  being  no  evidence  that 
anything  had  in  reality  ever  been  paid,  thenr 
was,  therefore^  no  contract  binding  under  the 
Statute  of  Frauds,  and  there  could  not  there- 
fore be  any  account  stated  in  respect  of  such 
contract.  He  cited  Willis  v.  Newham^  3  Y.  & 
J.  .528  ;  Cocking  v.  Ward,  15  L.  J.  C.  P.  245. 
Per  ewriam .  The  Secondary  has  made  a  nis- 
take.  There  was  evidence  of  an  account  stated, 
and  the  refusal  by  the  defendant  to  suffer  the 
plaintiff  to  take  the  goods  was  eridence olfa 
cMivery  and  an  acceptance.  It  was  for  the  d^ 
fendant  to  show  that  there  had  been  no  Mrm 
to  satisfy  the  Sutote  of  Frauds ;  this  he^ 
to  do.  We  are  therefore  of  opmion  iliere  ongm 
to  be  a  new  trial. 

Rule  absolute  for  a  newtrirf. 


-3T3 


€Mtt  ofVnittfUi. 
fft  re  BroiKe  oimI  BrocKe.    Febrn&ry  3»  1848 

BBNEFIT  SOCIKTT. — ^PSOOF  OP   DSBT. 

tZb  M«ti£fe  afnemdfy  society  to  tib  orfniiilff^fff 
miferrti  hy  the  met  4  ^  S  9V.  A,  e,  40,  m 
frwnng  9§am»t  m  bankrupt^ s^mate^it  mmt 
appear  that  the  btmkrupt  bemme  nubbied 
to  the  society  by  virtue  qf  some  office  or 
employment. 
Mr.  Thompson  appeared  on  behalf  of  the  of- 
ficers of  a  Friendly  Society,  called  the  "  Salis- 
bnry  Liberal  and  Constitutional  Benefit  So- 
ciety/' to  prove  upon  the  estate  of  Messrs. 
Brodie,  bankers  of  Sa&bnry,  Car  the  sum  of 
1271'  12s.  7d.,  and  to  ask  the  conunissioner  to 
order  that  amount  to  be  paid  over  in  full  from 
the  fund  in  the  hands  of  the  official  assiffnee, 
pursuant  to  the  stat.  4  &  5  WilL  A>  c.  40^  s.  12. 
That  section  enacts,  that  if  any  penon  ap- 
pointed to  any  office  in  a  society  establiahed 
under  the  act,  having  in  his  hands  or  posses- 
sion by  virtue  of  his  said  office  or'  employaMat, 
any  monies  or  effects  belonging  to  such  society, 
shall  become  bankrupt  his  assignees  i^all  pay 
to  such  person  as  8U(^  socie^  shall  appoiift, 
out  of  the  estate  and  effects  of  the  bankaupt, 
all  sums  of  money  remaining  doe,  which  such 
person  received  by  %'irtue  of  his  said  office  or 
enaploymeiit,  before  any  debts  of  the  bankrupt 
ar^e  paid  or  satisfied.    Here  Mr,  Brodie,  one  of 
the  bankrupts,  was  treasurer  of  the  society,  and 
in  that  right  received  the  sum  now  claimed. 

Mr.  Comaussioner  ^tuas.     How  does  this 
apfKixntment  as  treasurer  appear  2 


I  Ifr*  TmMnpwii  RpoBQ*'*-^T9nt  no  isttdani  mbbt 
fwvit  from  Bdwara  RoIbb,  a  brewer  iX  SbSbs- 
bury,  wiio  was  a  neKA>er  of  the  sociely,  stating, 
that  he  attended  the  first  meeting  of  the  sodcty 
after  its  enrolment,  winch  was  in  the  year  1844, 
and  that  At  such  meeting  Mr.  Brodie  wns  ap- 
pointed treasurer,  «nd  continued  to  hold  4hat 
office  until  the  time  of  his  bankmptcy. 

Mr.  Commissioner  Ewms,  What  does  the 
solicitor  to  the  fiat  say  to  diis  claim  } 

The  BoUcUor  to  the  fiat  said,  the  only  quflH 
tion  was,  whether  Mr.  Biodie  was  duly  ap- 
pointed the  treasurer.  There  was  no  doubt  iie 
held  the  amount  of  money  claimed  on  the  part 
of  the  society  at  the  time  he  became  bankrvqpt* 

Mr.  Clommissioaer  Evans.  What  does  the 
bankrupt  say  ? 

Mr.  Brodie  stated,  that  the  money  was  paid 
into  the  bank  on  accoxmt  of  the  benefit  society, 
but  he  did  not  remember  that  he  was  appointed 
treasurer. 

Mr.  Commissioner  Evans.  That  is  the  whole 
question.  The  affidavit  now  produced  is  too 
toose  sad  unsi^factoiy.  It  does  not  appear 
to  be  Hwde  by  any  officer  of  the  sodety,  and 
does  not  show  that  the  bankrupt  was  appointed 
at  a  meeting  anthorized  to  appoint  a  treasurer, 
or  that  he  was  duly  appmnted  to  that  office. 
The  Rolidtor  for  the  £at  must  be  satisfied  that 
the  bankrupt  was  the  treasurer  of  the  society, 
lawfully  appoimed,  and  if  that  can  be  done, 
and  the  solicitor  draws  up  an  order  for  pvjr- 
ment  of  the  mmwy,  I  wiH  sanction  it.  In  me 
meantime  the  proof  must  stand  over. 

Consideration  of  proof  adjourned. 


ANALYTICAl.   DICEST  OF   CASES. 

RKPDRTSO    IN  ALI«  THB  COURTS. 


Common  2LaiD  <&oxLtts, . 
CONSTRUCTION  OF  STATUTES. 

ABSS8T. 

1.  I  4-  2  Vict.  c.  llQ.-^urisdietim  efcomrt 
as  to  iisckmrffe  cf  defmdmU. — An  affidavit 
which  states  only  that  the  deponent  has  been 
inibmied  and  believes,  that  the  defendant  is 
about  to  leave  England,  without  stating  from 
whoiu  the  deponent  obtained  the  information, 
is  not  sufficient  ground  for  the  defendant's  ar- 
rest.  Under  the  6th  sec.  of  the  1  &  2  Vict.  c. 
11 0,  where  a  judge  at  •chambers  has  ordered  a 
defendant's  arrest,  the  court  «ut  of  which  the 
process  issues  has  poiner,  on  application  direotly 
aoade  to  it,  to  order  ins  discharge,  if  it  thiaks 
the  naaterials  before  the  judge  were  insufficient, 
or  that  he  exercised  aa  improper  discretion. 
Upon  such  application,  the  party  arrested  may 
use  affidavits  to  eaqibun  or  contradict  those  on 
which  the  order  was  gnmted,  and  those  affi- 
davits may  be  answmd  by  the  plaintiff  on 
showing  cause. 

The  defendant  may  also  take  the  opinion  of 
another  judge  as  to  the  prropdriety  of  his  (ks- 
charge,  and  that  <Mpiiiion  is  in  like  manner  sub- 
ject to  be.revicwed  by  the  canrt. 

Quiere^  whether,  if  the  judge  secondly  ap- 


plied to  riiouid  differ  from  the  first  onlbe  saone 
state  of  fiaots,  he  has  power  or  right  to  older 
the  prisonar's  discharge,  as  upon  an  appeal  to 
the  court 

QtuBre^  also,  whether,  if  it  appears  on  the 
Iresh  affidavit  that  the  defendamt  was  abovt  to 
quit  EoBgland  at  the  time  when  those  affidavits 
were  made,  though  he  was  not  when  the  order 
for  his  arrest  was  made,  the  court  ought  to 
discharge  him.  Chrdham  v.  SamdrimeUit  16  M. 
&  W.  191 ;  Taikot  v.  Bulkeky,  ib.  193. 

Case  cited  ia  the  judgment:  Imlay  r.  Ellefsen, 
I  2  East,  453. 

2.  Jctian  for  makeiom  arrest  wsAer  1  Sf  2 
I  VicL  c.  1 10. — ^The  only  foundation  of  an  actMn 
I  for  a  malicious  arrest,  under  the  1  &  3  VitX. 
c.  1 10,  is,  that  the  pkintiff  has  obtained  the 
judge's  order  for  the  capias  by  fukekood  or 
fraud.  The  declaration  muat  tiieieleie  shew 
that. 

But,  after  verdict^  a  declaration  was  held 
sufficient,  which  alleged  that  the  defendants, 
not  having  any  reasonable  or  probable  cause 
to  believe  that  the  plaintiff  was  aboot  to  quit 
£ikghBad,/a2seiy  and  iOialicioaBly,  and  wstMut 
any  Yeasonabfe  or  probaUe  cnaae,  caowA  and 
pmeund  a  judge  to  make  an  order  fyr  a  tapitts 
against  the  plamtiff,  and  falsely,  &c.,  by  colour 
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of  the  said  order,  caused  a  cmriag  to  be  sued 
out  thereon,  and  the  plaintiff  to  be  airested 
under  it,  Daniel  v.  fUldmg,  16  M.  &  W. 
200. 

BRIDGB. 

A  borough,  incorporated  by  charter,  with  a 
non-intromittant  clause,  was  enlarged,  under 
^'  2  k  3  W.  4,  c.  64,  8.  35,  and  5&6  W.4, 
c.  76,  8.  7,  by  the  addition  of  a  parish  in  the 
rame  countv,  containing  a  bridge,  which,  until 
tliat  tune,  the  county  had  repaired.  There  was 
no  evidence  that  the  borough  had  been  used  to 
naajntain  any  bridges  :  Held,  that  the  transfer 
of  the  new  district  did  not  render  the  borough 
liable  to  repair  the  bridge.  Reg.  v.  Inhabitants 
of  New  Sarum,  7.  Q.  B.  941. 

Cases  cited  in  the  judgment:  Rer  v.  West  Rid- 
ing of  Yorkshire.  «  Emc,  S4«.  348. 351  ;  Rex 
▼.  Ecclesfield,  1  B.&  Aid.  348, 355.  359;  Rex 
F.  Inhabitants  of  Weat  Riding  of  Yorkabire,  4 
B.  &  Aid.  6f3. 

CHURCH. 

Limiuaion  oc^.— Where  a  tenant  holds  pre- 
mises by  the  service  of  cleaning  the  parish 
church,  without  any  pecuniary  render,  such 
service  is  a  "rent"  for  which  "a  distress" 
may  be  made,  within  the  meaning  of  the  Limi- 
tation Act,  3  &  4  W.  4,  c.  27.  ss.  1, 8. 

So  the  service  (under  the  like  circumstances) 
of  ringing  the  church  bell  at  stated  hours  from 
Michaehnas  to  Christmas,  Doe  d,  Edney  v. 
Benhams  S.  C.  Doe  d.  Edney  v.  Billett,  7  Q. 
B.  976, 

COGNOVIT. 

1  <5-2  Vict  c.  UO.^Attestation,—The  fol- 
iomng  attestation  of  a  cognovit  was  held  to  sa- 
tisfy the  1  &  2  Vict.  c.  110,  s.  9  :— "  Duly  exe- 
cuted by  the  above-named  R,  G.,  in  the  pre- 
sence of  me,  the  undersigned  S.  B.,  attorney 
on  behalf  of  the  said  R.  G„  expressly  named 
by  him  and  attending  at  his  request;  and  I 
hereby  declare  that  I  subscribe  my  name  as 
^tness  to  the  due  execution  hereof  by  the  s^d 
«.  G.,  and  as  his  attorney,  and  that  previous  to 
the  execution  thereof  by  the  said  R.  G.,  I  in- 
formed him  of  the  nature  and  effect  thereof." 
Signed  «  8.  jB."  &c.  FhiUips  v,  Gibbs,  16  M. 
&  W.  208. 

Oases  cited  in  the  judgment:  Lewis  r.  Lord 
Kensington,  15  Law  J..  N.&,  (C.P.).  101  ; 
Hibbert  v.  Barton,  10  M.  fit  W.  678. 

COSTS. 
Inaction  upon  a  judgment,  in  what  cases  aU 
/ow«««.— Upon  moving  for  a  rule  for  costs  under 
the  Stat.  43  G.  3,  c.  46,  s.  4,  in  an  action  upon 
a  mdgment,  an  affidavit  showing  the  reason  for 
adopting  that  course,  is  indispensable.  ReveU 
Y.iVethereU,  3  C.  B.  321. 

Cue  cited  in  the  judgment:  Fnser  v.  Moses.  4 
Scott,  N.  R,  749 ;  1  Dowl.  N.  S.  705. 

EXECUTION,  SPEEDY. 

Where  a  judge  at  nisi  prius  has  granted  a 
certificate  for  speedy  execution,  and  judgment 
has  been  signed  tbenon,  and  the  costs  taxed; 
80  application  by  the  defendant  for  costs  under 


the  19th  sect,  of  the  5  &  6  Vict.  c.  Ua,  mmt 
be  made  within  the  first  four  days  of  the  ensuiog 
term;  in  other  cases  such  application  must k 
made  before  final  judgment.  ' 

QiMere,  whether  the  19th  sect,  of  the  5  &  6 
Vict.  c.  112,  applies  to  any  case  except  whew  a 
bond  is  given  under  the  13th  sect.  SmUk  t. 
Temperleg,  4  D.  &  L.  510. 

FEME   COVERT. 

3  4f  4  FT.  4,  c.  74.— The  court  will  not  sane 
tion  a  particular  form  of  conveyance  by  a  mar- 
ried woman,  under  the  3  &  4.  W.  4,  c.  74,  s.9L 

Woodall,  in  re,  3  C.  B.  639. 

PBAUOS,  STATUTE   OP. 

1.  Railway  shares, — A  contract  for  the  sale  of 
railway  shares  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  within  sect  I*. 
Bowlby  V.  Bell,  3  C.  B.  284. 

2.  Earnest,— Beht  for  goods  sold  and  k- 
livered.  Pleas,  never  indebted  and  aeUt 
PlaintiflTowed  defendant  a  debt,  and  while  k 
remained  due  sold  him  goods  by  sample  to  i 
larger  amount,  and  exceeding  lOt,  withoai 
note  or  memorandum  in  writing  of  the  bargiis 
for  sale.  Part  of  that  bargain  was,  that  the 
debt  due  from  plaintiff  was  to  go  in  part  paj- 
ment  by  defendant  to  him,  but  no  actual  pay- 
ment of  money  was  made  by  either,  nor  was  a^ 
receipt  given  by  defendant  for  plaintiff's  debt  to 
him.  The  goods  were  supplied  to  defendant, 
who  returned  them  as  inferior  to  sample,  and 
the  jury  found  that  he  had  never  accepted 
them.  Verdict  for  defendant :  Held,  on  motioa 
for  a  new  trial,  that  nothing  had  been  given  ia 
earnest  to  bind  the  bargain,  or  in  part  of  jsj* 
ment,  within  29  Car.  2,  c.  3,  s.  17,  so  as  to 
make  the  contract  binding  on  the  buys. 
Walker  v.  Nussey,  16  M.  &  W.  302. 

HIGHWAY. 

1 .  By^stat.  34  G.  3,  c.  64,  when  the  bound- 
ary  of  two  parishes  lay  along  the  centre  of  a 
highway,  justices  were  empowered,  on  infona* 
tion  of  the  fact,  to  summon  the  surreyors  d 
the  respective  parishes,  hear  the  parties  id 
their  witnesses,  and  findly  determine  the  matter 
by  order,  apportioning  the  highway  betrraea 
the  parishes  for  the  purpose  of  repair.  Fonos 
of  information,  summonses,  and  orders  vert 
given. 

Bv  an  order  under  this  act,  the  justices  re- 
citea  an  information  laid  before  them,  that  ooe 
side  of  a  certain  highway  was  in,  and  repaiiabk 
bv  parish,  H,  and  the  other  side  in,  and  repair- 
able by,  parish  fV,,  praying  an  apportionment j 
that  thev  had  summoned  the  surveyors,  vba 
attended,  and  that  they  had  examined  vit- 
nesses;  and  they  ordered  that  the  h^^ 
should  be  apportioned  between  H.  and  n, 
dividing  it  by  a  transverse  line.  The  ordff 
contained  no  direct  findmg  that  the  sides  of  tbe 
highway  were  respectively  in  H.  and  W;  bet 
the  statute  form  was  correctly  followed.  Oa 
indictment  for  non-repair  of  the  part  allotted 
to  H.,  held,  that  the  justices  must  be  taken  to 
have  considered  the  question,  whether  or  not 
part  of  the  highway  was  in  H.,  and  to  hare  <S^ 
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cided  by  their  order  that  it  was ;  and  that  the 
fact  coold  not  be  questioned  on  trial  of  an  in- 
dictment, the  subject-matter  bein^  within  the 
jurisdiction  of  the  justices,  and  their  finding  of 
the  fact  conclusive.  Reg.  v.  Inhabitant  of 
Hiciling,  7  Q.  B.  880. 

Case  cited  in  tb^  judgment :  Brittain  w,  Kio- 
naird,  1  Brod.  &  B.  433. 

2.  All  order  directing  an  indictment  for  non- 
repair 0  a  road,  under  stet.  5  &  6  W.  4,  c.  50, 
88.  94,  95,  must  show  on  the  face  of  it  that  it 
was  made  al  a  special  session  for  the  highways^ 
held  within  the  (division  in  which  the  road  is 
situate.  If  it  do  not,  it  is  void ;  and  an  order 
for  costs  made  under  sect.  95,  by  the  judge 
who  tried  the  cause,  will  be  set  asioe.  Reg.  v. 
Inhabitants  of  Hickling,  7  Q.  B.  890. 

INSOLVENT. 

1.  Effect  of Jinai  order  for  protection,  under 
7  <5r  8  Vict.,  c.  96,  s.  22.— -A  final  order,  under 
the  7  &  8  Vict.,  c.  96,  s.  22,  for  the  protection 
of  an  insolvent  from  being  taken  or  detained 
under  any  process,  in  respect  of  a  debt  in- 
cluded in  his  schedule,  cannot  be  pleaded  in 
bar;  such  order  being  a  mere  personal  protec- 
tion, and  that  statute  containing  no  provision 
equivalent  to  the  10th  section  of  the  5  &  6 
Vict.,  c.  116.  Toomer  v.  GingeU,  3  C.  B. 
322. 

2.  Stat,  7  <5'  8  Vict,,  c.  96,  s.  25,  as  to  an- 
nvities  secured  by  bonds,  6fc.,  not  retrospective. 
The  provision  in  7  &  8  Vict.,  c.  96,  s.  25,  that 
e\'erjr  sum  of  money  payable  by  way  of  an- 
nuity or  otherwise,  at  any  future  time  or  times, 
by  virtue  of  any  bond,  averment,  or  other 
securities,  shall  be  deemed  and  taken  to  be  debts 
nithin  the  meaning  of  the  5  &  6  Vict,  c.  116, 
and  of  that  act,  is  not  retrospective.  Thompson 
V.  Ltock,  3  C.  B.  540. 

JOINT-STOCK   companies'  REGISTRATION 
ACT. 

Broker  and  principal, ^Illegal  contract,^ln 
in  action  of  assumpsit  for  money  had  and  re- 
reived,  thedefendan:  pleaded,  as  to  94/.  2s,  6d., 
parcel,  &c.,  that,  after  the  passing  of  the  7  Si 
$  Vict.,  c.  110.  and  after  the  1st  of  November, 
(844,  the  defendant,  as  the  broker  and  agent 
>f  the  plaintiff,  sold  on  account  of  the  plaintiff 
ifteen  scrip  shares  in  a  certain  joint-stock 
onipany,  called  the  Boston,  Newark,  and 
Sheffield  Railway  Company,  for  94/.  2*.  6d, ; 
he  formation  of  whicn  company  was 
ommenced  after  the  1st  of  November, 
844,  and  which,  at  the  time  of  such 
ale,  was  a  joint-stock  company  within  the 
•rovisions  of  the  said  act,  that  is  to  say,  a 
•artnership  whereof  the  capital  was  agreed  and 
itended  to  be  divided  into  shares,  &c.,  &c., 
nd  not  being  a  banking  companjr,  &c.,  (nega- 
t\nn^  the  excepted  cases  mentioned  in  the 
nacting  part  of  the  7  &  8  Vict.,  c.  110,  a.  2;) 
nd  that  the  94/.  2s.  6d.,  parcel,  &c.,  was 
soney  received  by  the  defendant  as  the  pro- 
eeds  of  such  sale :  Held,  bad,  on  demurrer; 
JT  not  showing  that  the  company  was  a  rail- 
r^Y  company,  the  execution  of  whose  works 
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could  be  carried  into  effect  without  the  assist- 
ance of  parliament,  and  therefore  not  within 
the  provision  at  the  end  of  the  7  &  8  Vict.,  c. 
110,  8.  2,  which  is,  in  legal  effect,  an  excep- 
tion. '^ 
Semble,  that  if  the  sale  had  been  illegal,  the 
broker  who  negociated  the  sale  and  received 
the  money  had  no  right  to  set  up  the  illegality 
of  the  transaction  in  answer  to  an  action  for 
money  had  and  received^  the  purchaser  not 
having  insisted  on  such  illegality.  Bousfteld 
"   Wilson,  16  M.  &  W.  185. 

LANDLORD  AND  TENANT. 

Proceedings  by  justices  to  put  landlord  in 
possession,  under  11  Oeo,  2,  c.  19.— Evidence 
o/or<fcr.— Proceedings  of  magistrates  for  re- 
stitution of  premises,  under  sect.  16  of  stat.  11 
Geo.  2,  c.  19,  are,  by  section  17,  to  be  revised 
(m  England)  by  the  judges,  on  curcuit,  &c., 
acting  as  individual  justices. 

Held,  therefore,  that  the  allegation  in  an 
indictment,  that  an  order  was  made  by  A.  and 
B.,  the  justices  of  assize  for  Surrey,  was  not 
supported  by  a  certificate  of  such  an  order 
signed  by  the  deputy  clerk  of  assize  in  the 
same  way  as  an  order  of  court. 

Semble,  that  it  is  not  necessary,  on  such 
indictment,  to  pro\'e  the  proceedings  before 
the  magistrates,  preliminary  to  the  restitution; 
and  that  it  is  suflicient  to  put  in  the  record 
made  up  by  them,  in  which,  after  reciting  the 
complaint  and  other  proceedings,  they  declare 
that  they  put  the  complainant  into  possession. 

Semble,  that  orders  under  section  17  of  stat. 
11  Geo.  2,  c.  19,  should  be  signed  by  the 
judges  who  make  them.  Reg,  v.  Sewell,  8  Q, 
B.  16L. 

LEASE. 

Agreement  for  lease,— Stamp. ^S  Sc  9  Vict,* 
c.  106.— By  7  &  8  Vict.,  c.  76,  s.  4,  (m  force 
from  and  after  the  31st  of  December,  1844, 
and  repealed  by.  8  &  9  Vict.,  c.  106,  from  the 
1st  of  October,  1845,)  it  was  enacted,  that  no 
lease  m  writing  of  any  freehold,  copyhold,  or 
leasehold  land  should  be  valid,  unless  the 
same  should  be  made  by  deed,  but  that  any 
agreement  in  writing  to  let  any  such  lands 
should  be  valid,  and  take  effect  as  an  agree- 
ment  to  execute  a  lease.  By  a  document, 
dated  the  3rd  of  July,  1845,  and  purporting  to 
be  a  memorandum  of  agreement,  (made  while 
that  section  was  in  force,)  M.  agreed  to  let, 
and  B.,  to  take  certain  rooms  in  a  house  from 
the  7th  of  that  month,  for  the  monthly  rent  of 
36«.,  to  be  paid  every  four  weeks  :  Held,  that 
It  was  only  an  affreement  to  execute  a  lease, 
and  was  well  admitted  in  evidence  as  such 
agreement,  without  a  stamp,  being  of  no  cer- 
tain value  above  1/.  16*. 

Qu^e,  whether,  since  the  repeal  of  7  &  8 
Vict.,  c.  76,  s.  4,  by  8  &  9  Vict.,  c.  106,  such 
a  memorandum  would  require  a  stemp  of 
1/.  15*.  as  a  lease  under  55  Geo.  3,  c.  184. 
sched.  p.  1,  tit.  Lease.  Burton  v.  BeeoeU,  16 
M.  &  W.  307. 

LBCTUBK-ROOIf. 

BettrkHm  on  progeeutian  by  stat.  24-3 
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MMNKy.— Stat.  S  &  3  Viet*,  c.  12,  8.  4,  whick 
farbids  the  imtitutiafir  any  proaecutioa  for 
offences  under  that  act,  eicept  in  tlie  name  of 
the  Attorney  or  Solicitor-General,  applies  only 
to  oflfences  created  by  the  act  itself,  dioiig^, 
bv  section  6,  it  is  to  he  construed  aa  ona  act 
with  Stat.  39  Geo.  3,  c^  79^  which  cseates  other 
offences.  Where  a  statute  gives  a  fona  of 
conviction,  not  fully  descnlHng  the  offence,  the 
convictioo,  nevertheless,  must  fully  describe 
it;  but  in  the  part  which  awards  the  penalty, 
it  is  sufficient  to  follow  the  statute  form :  al- 
though the  enacting  part  of  the  statute  gives 
part  of  tihe  penalty  to  the  inforraor,  ana  the 
fecm  is  not  so  drawn  as  to  show  who  he  is* 
Boy.  T.  Joteeos,  8  a  B.  102. 

LUIITATlONa.  STATUTB   OF. 

sum  f regit. 

Plea,  that  the  close  was  the  freehold  of  If., 
wherefore  the  defendants,  aa  the  servants  of 
H^  and  by  his  conunand,.  committed  the  tres- 
passes. KqtUcation,  that  defendattts  did  not, 
as  the  servants  of  H.,  and  bj  his  command, 
committed  the  trespasses:  HeM,  that  the  replica^ 
tian  involved  a  ^  negative  preg;naat,"  and  was 
therefore  bad  on  special  demurrer.  Jbiifs  v. 
Jonts^  4  D.  &  L.  494. 

Gases  cited  in  tke  ju^enest:  Bffich»el  v.  Myers, 
6  M.  &  G.  702;  My»  v.  Cole,  Cxo.  Jsc.  8?  ; 
Aubery  v.  JanMs,  1  Veat.  70^ 

Another  plea  deduced  title,  Uy  an  inckswe 
OAi  to  an  aUetment  ol  land,  coofpnmitg  the 
h€ms  tfi  quo^  to  one  7%.  and  sUted  his  entry  and 
posseEsion  until  just  before  the  tiBie  when,  &c., 
and  giving  colour  to  the  plaintiff,  justified  the 
trespass  as  the  servants  oS,  and  by  the  com- 
mai^  of,  T.  ReplicaJdon,  that  defendants  en- 
tered and  committed  the  trespassea  after  the 
passing  of  the  Limitation  Act  (3  &  4  W.  4,  c. 
27),  and  that  the  entry  was  made  for  the  pur- 
pose of  recovenng  the  dose  in  which,  &c.,  and 
that  the  right  to-  enter  did  not  at  fijrst  accrue 
to  T.  or  the  defendants,  or  any  person  through 
whom  they  claimed,  at  any  time  within 
twenty  years  before  making  that  entry :  HeitU 
on  special  demurrer,  that  the  replicatton  was 
good,  it  being  sufficient  for  the  plaintiff  to 
bring  the  case  within  the  second  aection  of  the 
statute,  and  if  the  defendantBt  relied  upon  any 
subsequent  cXause  as  preventing  the  right  of 
entry  from  being  barred,  that  Baetter  sbonld 
eome  from  them  by  way  of  rejoukder.  Jomet 
Y.Jones,  A  D.  &L.  49i4. 

2.  Banker  and  customer.^-Monsy  d^osited 
with  a  banker  by  his  customer  in  the  ordi- 
naiy  way  is  sioiiey  Unt  to  the  hanker,  with  a 
superadded  obligation  that  it  is  to  be  paid 
when  cabled  for  by  cheque;  and  consequently, 
iif  It  remain  in  the  banker  s  hands  for  six  years, 
without  any  payment  by  him  of  the  principal 
or  aHowance  oliaterest,  the  Statute  of  limi* 
latioas  is  a  bar  to  ita  recovery  {Mfitanle  Pe^ 
hck,  C.  B.)  An  administration  by  a  bankrupt  m 
his  balance-sheet  will  not  take  a  debt  out  of 
the  Statute  of  Limitations  as  ag^dnst  hia  as- 


An  adnsnietcation  in  an  tnsiyui  ktto, 
wiittea  and  sent  by  cKrection  of  tfie  anigaoB 
of  a  bafukrupt,  bjr  an  aceovntuit  employ^  % 
them  to  wind  m  the  affurs  of  the  banknpt 
estate^  will  not  take  a  debt  of  the  haoknqitoit 
of  the  Statute  of  limitations.  Pott  v.  C%, 
16  M.  &  W.  321. 

See  Church. 

LOCAL   ACT. 

NegKffence,  —  CommtMsoner^'  clerl:. — By  a 
local  act,  (3  &  4  Vict.,  c.  Iv,)  commisaanfin 
were  appointed  for  improving  a  naviiration; 
all  ^eir  powers  to  be  executed  by  the  majority 
present  at  a  meeting  of  not  fewer  than  three. 
Ttiey  were  not  to  be  personally  liable  on  con- 
tracts made,  or  for  damages  incurred  in  rdi- 
tion  to  any  thing  done  in  pursuance  of  the  act^ 
but  might  be  sued  in  the  name  of  their  cleri 
The  commissioners,  at  a  meeting  daly  hdi 
(November  12,)  resolved  to  accept  a  teoik 
for  esecuting  works  in  pursuance  of  the  act; 
their  clerk  uiereupon  drew  up  a  contract  at* 
cording  to  the  tender ;  and  it  was  aftervardi 
(December  4)  signed  by  the  contractor.  It 
purported  to  be  made  by  A.,  B.,  and  C,  haul 
three  of  the  commissioners  appointed  for  pit- 
ting the  act  in  execution,  and  recited  tht  pir 
vLous  resolution ;  but  it  did  not  appear  (ooles 
as  b^ore  mentiooed)  that  the  contract  la 
executed  or  sanctioned  by  the  majority  of  i 
regular  meeting. 

Held,  that  the  contract,  made  in  cobk> 
quencQ  of  the  above  resolution,  was  a  co&traft 
entered  into  by  the  conuoLssioners  in  execoiUis 
of  their  office. 

And  lliat  they  were  liable,  and  mi|(bt  bt 
sued  in  the  name  of  their  clerk,  far  danaagt 
ni^ligently  done  by  the  contractor  to  tbisi 
persons  in  execution  of  such  contract 

The  contractor,  in  executing  part  of  *>> 
work  contracted  for,  (the  diversion  of  a  cral 
made  a  drain,  which,  from  a  defi*ct  in  xhf 
materials,  could  not  resist  water ;  and,  vntW 
having  any  authority  to  do  so,  he  turned  2 
the  water,  which  broke  through  and  flooded 
the  neighbouring  land.  The  drain  wis  vi 
I  finished  at  the  time ;  but  it  did  not  appear 
that  anything  further  was  about  to  be  doce 
for  the  purpose  of  securing  it,  if  the  msM 
had  not  happened. 

In  an  action  on  the  case  against  the  cois- 
missioners,  (sued  by  their  clerk,)  a  dechn&oi 
stating  that  they  made  the  diversion  and  (^ 
cuted  the  works  so  neffligently  tint,  in  conl^ 
quence  thereof,  and  from  no  o^er  cause,  tbe 
water  broke  through  and  flooded  plaiotiiP? 
land. 

Held  that,  on  the  facts  above  stated,  defes:)- 
ant  waa  not  liable.  AUen  v.  Heiffwatd,  T  U.  B. 
960. 

Cases  cited  in  the  judscment :  Laayhcrr.PniaRr. 
5  B..:k  C.  547 ;  Kandfoson  r.  Mormr.  8  .4 
^  E.  109;  Qimnnan  v.  Burastt,  6M.i(W. 
499 1  MiUi$(«a  v.  Wedge.  19  A  &  E.  ^• 
Raysoa  v..  Cubkt,  9  M.  &  W.  710, 
BAn.WA.Y. 

1.  Jeir  dome  m  purmumee  ef  a  fM^*" 
OMyveiiM.— A  railway  comply  was  flc 
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powered  bv  atatata  to  4af9itt  a  iana]»  and  it 
was  enacted  that,  if  bv  any  accident,  or  in  the 
execution  of  any  worka  authorized  by  the  act» 
(othenviae  than  from  the  neglect  or  mis- 
management  of  the  railway  companyj)  or  by 
reason  of  the  bad  atate  of  repair  of  the  railway 
company's  works,  the  canal  should  be  so  ob- 
structed that  boats  could  not  pass,  the  railway 
company  should  nay  the  canal  company^  by 
way  of  ascertainea  aamages,  10/.  at  least  for 
ever;^  hour  during  which  the  obstruction  should 
continue ;  and  if  it  should  continue  beyond 
seventy-two  consecutive  hours,  or  should  have 
been  occasioned  by  any  wilful  act  of  the  rail- 
way company,  then  at  30/.  per  hour  at  least  by 
way  of  ascertained  damages.  And  that,  in 
default  of  payment  on  demand  made  on  the 
railway  company's  treasurer,  &c.,  the  canal 
company  might  reeover  the  aom  by  action  of 
debt  or  on  the  case.  But  this  dauae  waa  not 
to  prevent  their  recovering  special  damage  in 
respect  of  injuriea  by  machines  or  enginea  on 
the  railway,  or  of  the  acts  or  defaults  of  the 
railway  company,  in  respect  of  which  the 
lowest  amount  of  liouidated  damagea  waa  as- 
certained as  aforeaaia,  though  the  special  da- 1 
mage  might  exceed  the  liquidated  damages; 
bat,  if  such  liquidated  damages  should  have 
been  paid,  and  any  action  for  special  damage 
should  be  brought,  credit  was  to  be  given  there- 
in for  such  payment. 

It  was  ako  enacted  that  no  action  ahonld  be 
brought  for  anytbioff  done  or  omitted  to  be 
done  in  pursuance  ofthis  act,  or  in  the  execu- 
tion of  the  powers  or  authorities  given  by  it, 
without  20  days'  notice,  nor  unless  the  action 
should  be  brought  within  aix  calendar  montha 
neiA  after  the  act  committed,  or,  in  case  there 
should  be  a  continuation  of  damage,  thenj 
within  six  calendar  months  next  after  the 
doing  anch  damage  ahould  have  ceased. 

Held,  that  an  action  of  debt  for  liquidated 
damages  incurred  by  obstructing  the  canal, 
W2S  an  action  for  something  done  in  porauance 
of  the  act;  and  that  the  limitation  clause 
applied. 

The  declaration  stating  diat  tbe  canal,  by 
means  of  the  defendant's  works,  became  ob- 
structed on  a  certain  day,  and  continued  so 
obstructed  for  99  hours  next  following,  and 
that  defendants  refused  payment  when  de- 
manded :  Held,  that  the  time  of  limitation  ran 
from  the  last  obstruction,  and  not  from  the  de- 
mand of  payment.  Kennet  and  Avon  Canal 
Company  v.  Great  Western  Railway  Company, 
7  Q.  B.  824. 

2.  Interest,  when  recoverable  as  damages, — 
The  Great  Western  Railway  Company  granted 
to  the  plaintiffs  debenture  bonds  m  the  foUow- 
ixkfl  foims  : — **  By  virtue  of  an  act  passed,  &c., 
we,  the  Great  Western  Railway  Companv,  in 
consideration  of  1,000/.  to  ua  paid  by  1\  P. 
and  IV.  6.,  do  assign  to  the  said  T.  P.  and 
W.  G.  the  said  underuking,  and  all  future 
calls,  and  all  the  estate,  right,  title,  and  interest 
of  the  said  company  in  and  to  the  same,  to  hold 
unto  the  aaid  T.  P.and  W.  6.,  until  the  aaid 


warn  of  1,0002«  together  with  all  iotereat  for 
the  aame  after  the  rate  of  6/.  per  cent.,  payable 
aa  hereinafter  mentioned,  ahall  be  fully  paii 
and  satisfied^  and  it  is  hereby  stipuhited  that 
the  aaid  principal  sum  of  1,000/.  ahall  be  re* 
payable  and  repaid  on  the  15th  of  January, 
1S44,  and  that  in  the  meantime  the  aaid  com- 
pany  shall,  in  respect  of  interest  as  aforeaaid  on 
the  said  principal  sum,  pay  to  the  bearer  of  the 
ooupona  or  mterest  warranta  the  aeveral 
auma  mentioned  in  such  warrants  respectively, 
at  the  times  specified  therein." 

In  January,  1844,  the  previous  interest  hav- 
ing been  duly  paid,  the  last  of  die  coupons 
or  interest  warrants  waa  presented,  and  the  in- 
terest paid  to  the  plaintiffs ;  but  the  company 
did  not  then  pay  the  principal,  or  give  notice 
to  the  plaintiffs  that  thev  were  ready  to  pay  it : 
Heldj  that  the  plaintiffa  were  entitled,  in  an 
action  of  oovenant,  to  recover  intereat  from  the 
15th  January,  1844,  to  the  time  of  the  payment 
of  the  principal.  Price  v.  Qreat  Western 
Railway  Company,  16  M.  &  W.  244. 

Cases  cited  in  the  jadgmeot :  Dickenson  v. 
HarriiOD,  4  Price,  S62  ;  Wstldns  v.  Morgan, 
6  C.  Ac  P.  661. 

3.  Imprisonm/ent  for  non-payment  offare,-^ 
By  5  W.  4,  c.  X.,  (local),  the  London  and 
Croydon  Rsdlway  Company  was  incorporated. 
By  sec.  106,  they  were  authorized  to  make 
bye-laws  for  the  good  government  of  their 
affairs,  for  regulating  their  proceedings,  and 
for  the  management  of  the  undertaking,  and 
of  the  officers  and  8er\'ant8  of  the  company  in 
all  respects,  '*  and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures  upon  all  persons 
offending  against  the  same  as  to  the  said  com- 
pany shidl  seem  meet,  not  exceeding  the  sum 
of  5/.  for  each  offence ;"  such  bye-law  to  be 
binding  upon  and  be  observed  by  all  parties," 
provided  tney  were  not  repugnant  to  the  laws 
of  England,  or  the  directions  of  the  act.  By 
sec.  148,  the  company  were  empowered  to  make 
orders  for  regulating  the  travelling  upon  and 
use  *of  the  railway,  and  for  or  relating  to  tra- 
vellers passing  thereon ;  such  orders  and  regu- 
lations to  be  binding  upon  such  travellers,  on 
pain  of  forfeiting  a  sum  not  exceeding  5/., 
which  the  company  shall  attach  to  a  default. 
By  sec.  163,  penalties  and  forfeitures  impoaed 
by  the  act,  or  by  any  bye-law,  order,  or  nde 
made  in  pursuance  thereof,  might  be  recovered 
in  a  summary  wav  by  adjudication  of  justices, 
one-half  the  penalty  to  go  to  the  informer,  and 
the  other  half  to  the  company.  By  sec.  765, 
any  ofl[icer  or  agent  of  the  company  may  seize 
and  detain  any  person  whose  name  and  resi- 
dence should  be  unknown  to  such  officer  or 
agent  who  shall  commit  any  offence  against 
tne  act,  and  may  convey  him,  &c.  before  a  jus- 
tice without  any  warrant  or  other  authority  than 
that  act.  The  company  made  a  bye-law,  under 
their  common  aeal,  b]r  which  each  passenger, 
not  producing  or  delivering  up  his  ticket  on 
leaving  the  company's  premises,  was  required 
to  pay  the  fare  from  the  place  whence  the  train 
originally  started :  Held,  that  ifhis  was  not  a 
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bye-law  imposing  a  "  penalty  or  forfeiture ;" 
80  that  the  non-production  of  a  ticket  on  leav- 
ing the  company's  premises,  and  the  refusal 
to  pay  the  fare  from  the  place  from  which  the 
tram  orij(inally  started,  aid  not  authorize  the 
arrest  of  the  passenger. 

Semble,  the  only  power  to  apprehend  given 
by  sec.  165,  is  for  an  offence  against  the  act 
itself. 

^uere,  whether  the  bye-law  was  reasonable. 
Chilton  V.  London  and  Croydon  Railway  Com^ 
pony,  16  M.  &  W  212. 

4.  'Notice  of  action.  —  Costs,  —  Taxation,  — 
The  Great  Western  Railway  Company  is  bound 
by  its  acts  of  parliament  to  charge  all  persons 
sending  goods  by  it  at  equal  rates.  In  as- 
sumpsit for  money  had  and  received,  to  recover 
the  difference  between  the  sums  charged  the 
plaintiff  and  those  charged  by  the  company  to 
other  persons  for  the  conveyance  of  goods,  it 
was  held,  that  the  charges  so  made  mast  be 
considered  as  something  done  under  the  act  by 
which  they  were  incorporated,  and  conse- 
quently that  pnder  sect.  223,  they  were  entitled 
to  notice  of  action;  and  therefore,  that  the 
Master  was  right  in  allowing  the  plaintiff  the 
costs  of  a  notice  of  action. 

The  court  refused,  on  a  motion  to  review  the 
taxation,  to  entertain  an  objection  to  the  amount 
of  the  costs  of  the  notice  of  action  so  allowed, 
as  that  objection  had  not  been  taken  before  the 
Master.  Kent  v.  Tke  Great  IVestern  Railway 
Company,  A  D.  &  L.  481. 

See  Statute  of  Frauds, 

REQUESTS,   COURT   OF. 

Affidavit.— Suggestion.—An  affidavit  in  sup- 
port of  an  application  to  enter  a  suggestion 
under  the  23  G.  2,  c.  33,  (The  Middlesex 
Court  of  Requests  Act,)  described  the  defend- 
ant as  of  •'  No.  5 !,  Bedford  Row,  Holborn,  in 
the  county  of  Middlesex,"  and  farther  stated, 
that  "  before  and  at  the  commencement  of  this 
suit,  he  was,  and  ever  since  hath  been,  and  still 
is,  inhabiting  and  resident  in  Bedford  Row 
aforesaid;  and  that  for  and  during  all  that 
time  he  was,  and  still  is,  liable  to  be  summoned 
to  the  Court  of  Requests,  held  at  Kingsgate 
Street,  Holborn,  aforesaid ;  and  that  the  cause 
of  the  above  action,  and  every  part  thereof, 
arose  within  the  jurisdiction  of  the  said  court : 
Held,  that  the  affidavit  was  insufficient,  as  it 
did  not  show  that  the  whole  of  Bedford  Row 
was  in  the  county  of  Middlesex ;  and  that  the 
court  could  not  take  judicial  notice  that  the 
Court  of  R-iquests  for  Middlesex  was  held  in 
Kingsgate  Street.  Thome  v.  Jackson,  4  D.  & 
L.  478. 

Case  cited  in  tbe  iudgmeot :  Rex  v.  Burridge, 
3  P.  Wms.  496,  497. 

SALE. 

13  Eliz.  c.  6.— A  sale  of  property  for  good 
consideration  is  not,  either  at  common  law  or 
under  stat.  13  Eliz.  c.  5,  fraudulent  and  void, 
merely  because  it  is  made  with  the  intention  to 
defeat  the  expected  execution  of  a  judgment 
creditor.     Wood  v.  Dixie,  7  Q.  B.  892. 


SBMTSNCB  OP  iMPRIflONMBMT. 

11  G.  4,  and  W.  4,  c.  70.  -  Semftfe,  that 
under  stat.  11  G.  4,  and  1  W.  4,  c.  70,  a  Ben- 
tence  that  defendant  be  imprisoned  for  a  term 
commencing  from  the  time  when  he  shall  be 
actually  taken  into  custody,  is  porrect. 

QjtuBrt,  whether  in  such  sentencs  it  be  m- 
cessary  to  use  the  words  "  It  is  considerei" 

Judgment  being  reversed,  defendant,  K'., 
who  was  still  under  imprisonment,  wa9  div 
charged  by  order  (in  vacation)  of  a  jndge  of  tiie 
Court  of  Queen's  Bench,  sitting  at  chambers 
Reg,  V  King,  7  Q.  B.  782. 


STAMP. 


See  hease. 


1.  General  Turnpike  Act,  3  G.  4,  c.  126- 
Letting  agreement,  —  In  an  action  for  rait 
payable  under  an  agreement  with  trustee?  rf 
turnpike  ruads,  demising  tolls  and  toll-h(raie?. 
the  declaration  need  not  show  that  the  fora' 
required  by  stat.  3  G.  4,  c.  126,  s.  55,  wereob- 
served  in  the  letting. 

It  is  sufficient  if  the  count  states  that,  at  a 
meeting  of  the  trustees,  held  at,  Ac,  the  tolls. 
&c.,  were  put  up  to  be  let  by  auction  under 
certain  conditions,  &c.,  at  which  meetmji^  .li 
was  the  last  and  highest  bidder,  and  thereupon. 
by  a  memorandum  of  agreement,  &c.,  it  vu 
^tnessed,  &g.  ;  mutual  promises,  and  entrrJ 
defendant. 

In  an  action  on  such  agreement,  if  the  in- 
strument be  produced,  stating  that  the  tnistee.* 
have  contracted,  &c.,  with  the  lessee,  *'  witne^< 
the  hands  of  C  and  D.,  two  of  the  trustees," 
&c.,  and  the  signatures  of  defendant,  and  of 
C.  and  D.  be  proved,  such  instrument  is  evi- 
dence against  the  defendant  that  C.  and  D- 
were  trustees,  and  will  support  a  verdict  agaiost 
him  in  an  action  at  their  suit  as  trustee;, 
though  there  be  no  other  proof  that  they  were 
60.     fVillington  v.  Browne,  8  Q.  B.  169- 

2.  Commitment  aided  by  conviction.  — Tor^ 
of  conviction  under  stat,  4  G.  4,  c.  95,  s.  30.-- 
Protection  of  magistrate  under  3  G.  4,  c.  l2o, 
s.  147.— Stat.  4  G.  4,  c.  95,  s.  30,  enacts,  tbst 
if  any  collector  of  tolls  "  shall  demand  and 
take  a  greater  or  less  toll  from  any  person  thaa 
he  shall  be  authorised  to  do  by  virtue  of  tb* 
powers  of  any  act,  or  of  the  orders  and  resola- 
tions  of  the  trustees  or  commissioners,  madf 
in  pursuance  thereof,"  he  shall  be  liable  to  a 
penalty,  which  is  made  recoverable  by  conric- 
tion  before  justices,  and  distress,  and  imprison* 
ment  in  demult  of  sufficient  distress. 

A  conviction  stated,  that  a  collector  "<W 
demand  and  take  "  from  J,  L.,  at  a  gate  on  t 
turnpike  road,  "  a  certain  toll,  to  wit,  the  101 
or  sum  of  4d.,  as  and  for  a  toll  then  and  tber? 
payable  by  the  said  J.  L.,  at  such  gate,  for* 
certain  horse  then  and  there  drawtpg  a  certim 
cart  upon  two  wheels  only,  and  which  said  cart 
was  then  and  there  drawn  by  such  one  horst 
only,  and  driven  by  him,  the  said  J. ii  ^ 
along,  and  over  the  said  turnpike  road;  and 
for  which  said  horse,  drawing  such  cart,  a  eer- 
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tain  toUj  to  wit,  the  sum  of  6i.,  was  then  and 
there  payable  bv  the  said  /.  L.,  the  said  toll  or 
sum  of  4d.j  so  aemanded  and  taken  by  the  said 
"  collector,"  as  aforesaid^  then  and  there  being 
a  less  toll  than  he  was  then  and  there  authorised 
to  take  for  the  cause  aforesaid,  by  virtue  qf  the 
powers  of  any  act,  or  of. the  orders  and  resolu- 
tions of  the  trustees  or  commissioners  of  the 
said  turnpike  road,  made  in  pursuance  thereof 
contrary  to  the  form  of  the  statute/'  &c. 

Held,  a  sufficient  conviction,  though  no  pro- 
visions of  any  particular  turnpike  act,  or  orders 
or  resolutions  of  trustees,  or  commissioners, 
were  set  forth  or  referred  to. 

A  warrant  of  commitment  on  this  conviction, 
for  want  of  sufficient  distress,  stated  that  the 
collector  was  convicted,  for  that  he  "  did  suffer 
and  permit  J.  L.  to  pass  through  "  the  turnpike 
gate,  **  with  a  cart  drawn  by  one  horse,  <in  pay- 
ment of  the  sum  of  4d.,  as  toll  for  the  said  cart 
drawn  by  one  horse,  the  legal  toll  due  and  pay- 
able in  respect  of  the  said  cart  drawn  by  one 
horse  being  the  sum  of  6d,,  contrary  to  the 
statute,"  &c. 

Semble,  that  the  warrant  gave  a  sufficient 
desciiption  of  the  offence  under  the  statute. 
But  held,  that  supposing  it  insufficient,  the 
conviction  would  cure  the* defect.  See  section 
1 47  of  atat.  3  G.  4,  c.  126,  enacts,  "  that  if  any 


action  or  suit  shall  be  commenced  against  any 
person  or  persons  for  any  thing  done  in  pursu.- 
ance  of  this  act ;"  "  if  the  matter  or  thing  com- 
plained of  shall  appear  to  have  been  done 
under  the  authority  and  in  execution  of  this 
act,"  "  the  jurv  shall  find  for  the  defendant." 

Quare,  whetner  justices  committing  by  vir- 
tue of  this  act,  and  sued  in  trespass,  be  entitled 
to  a  verdict  on  the  ground  only,  that  they  bond 
fide  believed  themselves  to  be  putting  the  act 
in  execution.     Stamp  v.  SweetUind,  8  Q.  B.  13. 


Competency  of  under  stcU.  6^7  Vict,  c,  85. 
— A  witness  csdled  for  the  plaintiff  stated,  on 
the  voir  dire,  that  he  had  introduced  the  owner 
to  the  broker ;  that  he  had  nothing  to  do  with 
the  negotiation,  and  had  no  claim  on  the  owner; 
but  that  he  expected,  pursuant  to  arrangement, 
and  to  the  custom  amongst  brokers,  to  receive 
half  the  amouct  of  the  commission  the  plaintiff 
might  recover  ia  this  action :  Held,  that  the 
witness  was  not  a  necessary  or  proper  party  to 
be  made  a  co-plaintiff,  nor  a  person  "  in  whose 
immediate  or  individual  behalf  "  the  action  was 
brought,  either  wholly  or  in  part,  within  the 
pro^Hso  in  the  6  &  7  Vict.  c.  85,  and  conse- 
quently that  he  was  made  a  competent  witness 
by  that  sutute.  Hill  v.  Kitching,  3  C.  B.  299. 
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■  "  Quod  ouigit  ad  raw 
Pertinet,  et  nMoire  malnm  est,  agitamus.** 


HOIAT. 


FiaSS  AND  SALARIES  IN  THE 
COUNTY  COURTS. 


Nothing  seems  to  have  been  detemiined 
by  the  gorenmieiit  in  respect  of  the  Count  j 
Ckraits  Act.     The  Secretary  of  Stote  for  the 
Home  Department  stated,  in  the  House  of 
Commons,  in  answer  to  a  question  put  to 
him  by  Dr.  Bowring,  that  the  subject  of  an 
alteration  of  the  fees  now  taken  in  those 
courts  was  under  consideration,  and  that  be 
hoped  ere  long  a  rerision  would  take  place. 
The  sakries  of  the  judges  and  other  officers 
connected  with  the  new  courts,  form  also  a 
subject,  upon  which  those  in  authority  would 
appear  not  to  have  been  able  yery  readily 
to  come  to  a  determination.     Notice  was 
giren  sometime  about  the  1st  October  last, 
that  the  payment  by  fees  was  to  cease  on 
that  day,  and  that  the  judges  and  officers 
of  the  County  Courts  were  to  be  remune- 
rated thereafter  by  fixed  stipends ;   and  it 
was  further  intimated  that  the  amount  of 
salaries  to  be  substituted  for  the  fees  re- 
ceived by  the  officers  respectively  would  be 
speedily  settled  and  communicated.     Sub- 
sequently, another  circular  was  received,  in- 
forming the  judges  and  officers  that  they 
were  to  contmue  to  receive  the  fees  pay- 
able under  the  act  until  the  last  day  of  De- 
cember, t847,  and  that,  after  that  date, 
they  were  to  be  paid  by  salaries. 

We  have  not  learned  that  any  oommuni- 
cation  has  since  been  made  upon  the  subject 
of  salaries,  and,  therefore,  the  funetionaries 
connected  with  the  new  courts  are  in  a  state 
of  uncertainty  upon  this  subject,  respecting 
which  there  seems  no  reason  why  any  hesi- 
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tation  or  uncertainty^  should  exist.      Hie 
fees  taken  from  smtors   in   the    County 
Courts,  and  the  salaries  of  the  judges  and' 
officers,  are  matters  with  which  the  govern- 
ment are  authorised  to  deal,  without  gome 
to  parliament,  although  the  discretion  rested' 
in  her  Majesty's  advisers  is  limited  as  to  the 
salaries, — the  maximum  salaries  tfaeyare  em- 
powered to  grant  being  1,200^.  per  annum 
to  the  judges,  and  6U0L  to  the  derks.     We 
should  not  be  surprised  if  it  turns  out,  that 
the  delay  which  has  taken  place  in  fixing 
the  salaries  is  to  be  ascribed'  to  the  doubts 
entertained,  whether  the  salaries  that  can  be 
granted  imder  the  40th  section  of  the  County 
Courts  Act,  afford  an  adequate  compensa- 
tion*for  the  duties  which  the  judges  and 
officers  of  the  County  Courts  have  been 
called  upon  to  perform,  increased  as  those 
duties  are  by  the  recent  addition  of  the  juris- 
diction in  matters  of  insolvency.  Practically, 
it  is  found  that  they  are  one  and  dl  fully 
and  exclusively  occupied  in  the  business  of 
the  County  Courts.     We  believe,  there  are 
only  two  instances,  in  which  those  gentle^ 
men  who  have  accepted  appointments  as 
judees  of  the  County  Courts,  profess  to 
avail  themselves  of  the  permission  which 
the  act  gives  them  to  continue  to  practise 
as  counsel.     Indeed,  it  is  obvious  that  die 
performance  of  duties  requiring  attendance 
from  15  to  20  days  in  every  month,   caa. 
never  be  compatible  with  an  extensive  geue- 
ral  practice.     Considering  the  extent  and 
importance  of  the  duties  imposed  on  the 
officers  of  the  County  Courts,  the  questiou 
whether  the  maximum  salaries  fixed  by 
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the  act  are  sufficient. 
The  great    majority  of  the  cases 

R 


dis* 


Fm  tmdMm$$in  the  OimMfy  Omi^^T^MUMik^A^mimt^fflikm^fytS^. 


pf»s€4  of  in  the.  Cotnt^r  Cwt^  nnques- 
ijtmMy  are  of  the  same,  clasa  which  for- 
in^rlj  oam^  before  the  Courts  of  Request. 
They  do  not  call  for  the  exercise  of  any 
veiy  high  degree  of  legal  acquirement,  but 
fliey  require  temperi  pMieni^e,  and  attention. 
Ttiere  is  another  class  of  cases  occasionally 
brought  under  the  consideration  of  the 
Judges  of  the  County  Courts,  frequently  in* 
VUving  nice  and  difficult  questions  of  law, 
and  lequirii^  the  exercise  of  the  highest 
judicial  qualities,  accompanied  by  the  power 
of  readily  investigatinR,  marehalting,  and  ap- 
plying facts,  and  deciding  upon  conflicting 
testimony.  A  judge  of  a  County  Court,  to 
perform  his  dutr  satisfactorily,  must  be  ca- 
pable of  great  drudgery,  as  well  as  compe- 
tient  in  other  respects.  If  such  a  man  has 
been  foimd  to  accept  the  situation,  and  is 
willing  to  retain  it,  few  will  think  him 
orerpdld  with  a  salary  of  1,200^.  a  year. 

Onr  apprehension  is,  that  now,  when  the 
extent  and  nature  of  the  duties  to  be  per- 
forjoied  are  ascertained,  and  it  is  found  how 
little  that  is  desirable  beyond  the  emolu- 
m&k%  fittaches  to  the  office,  very  few  of  the 
County  Court  judges,  in  wliose  capacity 
the  public  feel  confidence,  will  retain  the 
"Office  with  satisfaction  after  the  salary  has 
b^en  fixed.  As  already  stated,  the  emolu- 
ments^ received  by  the  judges  and  officers 
of  many  of  the  courts  from  fees,  double — 
aud  in  some  .instaopesi  treble — the  highest 
salMiea  they  could  he  entitled  to  re- 
ceive vnder  the  act  of  parliament.  It 
would  not  be  reasonable  to  expect  any  class 
of  persons— professional  or  unprofessional — 
t^  be  partioularly  gratified  by  a  considerable 
re^joction  of  income.  We  understand  the 
judges  and  other  officials  of  the  County 
Cpurts  are  extremely  dissatisfied  with  the 
proposed  change.  nhencTcr  it  takes  place, 
the  result,  we  have  no  doubt,  will  be  per- 
ceptible in  the  mode  in  which  business  is 
.conducted  before  the  new  tribunals.  The 
work  will  be  got  through,  we  dare  say,  but 
we  shall  be  much  surprised  if  it  be  not  soon 
discovered  that  the  number  of  workmen 
ciuat  \e  increased  ;  for  already  it  is  more 
than  insinuated  that  the  new  judges  are 
joverworkedl. 

.  I  *  If  those  in  authority  conceive,  that  expe- 
rience justifies  them  in  going  to  parliament 
for  power  ta  fix  the  salaries  of  the  judges 
imd  officers  pf^he  County  Courts  at  larger 
amoiinis  than  they  are  empowered  to  do 
«  mder  ^  cxistiqglaw,  other  provisions  of 
.  ^e  Couuty  Courts  Act  will  come  under 
. ,  coDsidiBration,  and  the  nptjce  of  the  legisla* 
I  ^S^W^^  ^f^  ^f ^.  to  ^  P^^  iqajequacy 


of  the  fees  allowed  by  the  aet  lo  pMfi». 
sional  men,  and  to  some  other  of  the  glaring 
defects  wlidch  its  operation  has  expoMd. 
We  propose  again  to  direct  attention  at  aa 
early  opportunity  to  some  of  the  more  pro- 
minwt  4efecte,  upon  vidiich  mwerous  eom- 
plaaats  have  reached  ua. 

TAXES  ON  THE  ADMINISTRATION 
OF  JUSTICE. 

COURT  OF  CHANCERY. 

.  Thb  Aocountani-Qeneral's  Anniud  Ais 
count  has  just  been  printed,  showing  the 
expenditure  for  the  Judges,  Officers,  sod 
Clerks  of  the  Court  of  Chanoery,«»all  or 
nearly  all  of  which  ou^t  to  be  home  bjthe 
public  at  large.  It  will  be  observed  tbst 
upwards  of  70,000/.  a  year  is  drawn  from 
the  Suitors'  Fund,  and  upwards  of  137,000/. 
a  year  from  the  Fee  Fund :«— the  ktter  nm 
must,  in  the  first  instance,  be  advaneed  br 
the  solicitors  of  the  court,  a  larae  part  of 
which  ia  lost, — and  another  Urge  jpart 
barely  refunded  without  interest  or  profit 

Out  of  the  <Sf«t/or«'  Fund  r^ 

...  £  f .  i 
To  the  Judges  .  ^  .  1.9,4S9  H  & 
Masters  .  .  .,  .^2^,689  10  4 
Accountant-Gen.  and  Clerks  '  6,1^7  12  2 
Examiners  .  .  •  .  877  ^  ^ 
Clerk  of  Affida\'its  .  .  291  5  6 
Clerks  of  Entries  .  .  365  7  7 
Ushers,  &e.  of  the  Courts  .  3,602  17  H 
Coropeasakion  to   Bxchefocr 

Officers  ....  5,976  8  U 
Solicitor  to  Suitors'  Fund  .  645  IS  5 
Surveyor  and  Expenses  of  the 

CourU,  Offices,  &c.         .      4,394  12   7 


Total  payments 
Surplus  interest  invested 


70,360  10  7 
30,000    0   0 

100^60  10   7 

The  following  are  the  pavments  made  out 
of  the  Fee  Fund  :— 

£       f .  I 

Compensation  to  Masters  and 
Salaries  to  Clerks    .        .     16,128  16  8 

Salaries  and  Compensations  to 
Registrars  and  Clerks      .    26,774    1   ^ 

Report  Office      .        .        .      6,150   0  0 

Examiners  ....      2,100    0  .0 

Affidavit  Office  Clerks         .         487  10  0 

Masters  in  Lunacy,  Clerks, ftc..l0,293  H    ^ 

Taxing  Masters,  Clerks  of  Re- 
cords and  Writs,  Clerks,  &c.  33,171  17  ^ 

Compenaation  to  Six  Ckcka^ 
Sworn  Ckrks,  asc.  •        .    '41/)00   2  i 

Excess  of  Fees  above  Charges      l,ia7  IS  1 1 

137*293  i>   7 


hfts  givto  an  histori^ri  vtew  of  tiie  waUtl^ 
and  discussed  the  prinoipfes  on  "wliA 
soYend  of  the  tiiost  ImpoftAnt  dedsiotia  sre' 
fottiided. 


Todii  paymeAM  o«it 

<Fund      w       ^ 
FsaFund 


Sntors^  £  9. 
.  9O,360  10 
•  137,393  17 


307,654     8     2 

Surely  sottiething  will  soon  be  effectually 
done  to  stop  demands  on  the  Suitors  which 
operate  in  a  multitude  of  cases^  as  an  entire 
denial  of  Justioew 


NOTICES  OF  NEW  BOOKS. 

A  Tremtiae  on  the  Law  of  Copyright  in 
Booka^  Dramatic  and  Musical  Compo- 
sitioHS,  Letters  and  other  ManuscriptSf 
Bmgravings  and  Sculpture^  as  enacted 
und  administered  in  England  and 
America;  with  some  Notices  of  the 
JBisiory  of  Literary  Property^  By 
GcoRGc  TiCKNOR  CuRTis,  CounselloT-* 
ai-Law.  London  :  A.  Maxwell  &  Son. 
1847.    Pp,  450. 

Tiiis  IS  an  able  work  on  the  Law  of 
Copyright,  by  Mr.  Curtis,  an  American 
•'  Counsellor-at-Law/^  and  we  are  bound  to 
give  it  an  early  notice.  It  treats  as  well  of 
English  as  of  American  Copyright.  The 
author  has  not  followed  the  usual  course  oi 
stating  preliminarily  the  contents  of  his 
work.  We  must  therefore  supply  this 
omission.  The  Introduction  treats  of  the 
Theory  of  the  Rights  of  Authors,  and  then 
comes  the  History  of  Literary  Property. 
The  second  chapter  enters  on  the  subjects 
of  Literary  Property,  before  and  after  pub- 
lication; Manuscripts;  Letters;  Lectures; 
Dramatic  Compositions ;  Books ;  Music ; 
Periodical  Publications ;  Engravings,  Maps, 
and  Charts;  Sculpture ;  Prero^tiye  Copies ; 
Reports  of  Judicial  Proceedmgs.  Srdly, 
Mr.  Curtis  next  treats  of  the  persons  en- 
titled to  the  protection  of  the  statutes.  The 
4th  chapter  relates  to  the  character  of  the 
work  claiming  protection ;  and  in  the  5th 
is  discussed  the  degree  of  originality  neces- 
sary to  a  Talid  copyright.  Next  comes, 
6thly,  a  disquisition  on  the  statutory  requi- 
sites for  a  valid  copyright  in  the  United 
States  and  in  Great  Britain.  7thly,  The 
Duration  of  Copyr^ht  in  En^and  and  in 
the  United  States«  8thly,  The  Transmission 
of  Copyright,  and  other  incidents  of  Literary 
Property.  9thlY,  The  Infringement  of 
Copyright.  And  lOthly,  Of  the  Remedy 
for  an  Infringement  of  Copyright ;  with  an 
Appendix  of  Statutes  both  in  England  and 
America. 

Mr.  Curtis  has  not  contented  himself 
with  a  dTf  statement  of  the  law  as  it  is,  but 


"  Writers  of  treatise,  (he.  says,)  in  tha 
manner  of  the.  English  bar.  ffenmHy  cdqt 
tent  themselves  with  a  dry  abstract  of  tb& 
decisions,  shovring  barely  What  the  Mw'  \K 
This  is  well,  as  lar  as  it'  goes.  It  'is*  hot  tfaa 
province  of  any  writer  to  make  the  law,  and  her 
nrnst  certaialy  state  the  lawas  it  is,  if  ia  meana 
to  have  his  book  respectable  and  respeeied* 
But  while  his  te«t  should  exhibit  clearly  tha 
actual  state  of  the  law,  he  should  never  forget 
that  be  is  dealing  with  principles;  that  it  is 
his  task,  to  exhibit  the  doctrine  of  the  law« 
which  is  its  life ;  and  that  unless  he  does  tiiisi 
his  work,  however  accurately  he  may  have 
strung  the  cases  together,  will  be  a  mei^  eol- 
lectioD  of  busks,  the  shdl  without  thegencfriU 
ing  prineiple  that  lies  wrapt  in  the  meat.  U, 
then,  he  essays  the  task  of  eliminating  the  pria-* 
ciple  of  a  rule  or  a  decision^  tracing  it  in  iiX  its 
bearings  and  following  it  by  the  thread  of  anii* 
logy  into  other  systems  of  jurisprudence,  in 
order  to  ascertain  whether  it  be  really'part  of 
the  general  science^  and  not  a  locaJ  idea,'  he 
cannot  avoid  the  eatpression  o#  h&s  0w«  ot>9iltoft» 
to  some  extent.  The  stodf  olthe  law  is  the 
pursuit  of  tmth ;  and  he  who,  undmaifes  to 
express  and  embody  such  truth,  must  ^oocasion- 
ally  express  his  own  convicitions. 

"  His  allegiance  to  th^  science  which  he 
serves,  requires  him  to  examine  critically  every 
recorded  precedent,  and  to  dissent,  if  dissent 
be  needful ;  not  as  if  he  were  ambitiOQs  to  be 
regarded  as  an  au^rityj  but  ia  thewayoC 
suggesting  to  those  whose  high  AUMSftonsattB 
ta  revise  and  declare  4be  law*  the  moaai  of  ar- 
riving at  more  correct  resoUe^" 

Thus,  Mr.  Curtis  much  disputes  the 
soundness  of  the  decisions  which  establish 
not  only  the  right  to  publish  ^oa^^/Sicils 
abridgments  of  original  works,  but  even  to 
confer  a  copyright  on  sudi  abridgtoenfei, 
and  to  restrict  others  from  pirating  those 
abridgments. 

Our  readers  are,  no  doubt,  aware  of  the 
history  of  the  Law  of  Copyright  in. Eng- 
land ;  of  its  recognition  as  k  perpetual  com- 
mon law  right  both  in  courts  of  tew  and 
equity,  before  it  was  "incumbered  with  the 
help  "  of  the  act  of  Anne,  which  limited 
that  right  to  14  years,  and  of  the  extension 
of  the  statutory  term  of  its  duration  firom 
14  to  28  years,  and  finally  by  the  judicions 
and  untiring  exertions  and  splendid  eio« 
qnenoe  of  Sfr.  Serjeant  Talfourd,  to  42 
years. 

However  we  mar  deplore  or  condeiniii  the 
injustice  and  impolicy  of  btir'own  le^liitive 
provisions,  we  cannot  enry  the  state  of  the 
Law  of  Literary  Ptopertv  in  that  great  land 
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.*Mft«rtjr-— tfaeUidtecL  States  of  Ameiiea. 
4nbe  'hosest  and  TStioiUi]  pnneiples  of  mtr 
'ixmmion  law  are  indeed  held  to  hare  been 

transported  on  this,  as  on  other  branches  of 
jurisprudence,  to  the  other  side  of  the 
Atlantic,  but  there  they  were  subjected  to  a 
.£ite  much  akin  to  that  which  was  inflicted 
.by  the  statute  of  Anne  in  England.  That 
"ironderftil  document  whidi  comprises  *'  the 
*emsHtution  "  of  the  United  States,  whilst 
^t  is  said  eternally  to  forbid  the  alteration  of 
•the  law  of  slavery,  also  forms  an  insuperable 
!  barrier  to  the  granting  of  the  common  mede 
of  justice  to  the  authors  of  literary  works. 

Let,  howcTer,  Mr.  Curtis  give  his  own 
.  account  of  ^e  origin  and  progress  of  the 
Law  of  Copyright  in  that  country. 

*'.In  America,  since  the  adoption  of  the  con- 
,  fltitution  of  the  United  States^  the  protection  of 
i^litorary  property  depends  upon  the  laws  passed 
/by  congress  pucsuant  to  the  power  granted  in 
•that  instrument.    Whether  there  was  any  com- 

anon  law  right  of  authors,  in  nublished  works, 
linrany  of  tlw  states  of  this  Union,  before  the 
-adoption  of  the  constitution,  is  a  question  not 

Ave  from  difficulty. 

''The  fundamental  princi^  of  American 
.  law,  in  relation  to  oommon  •  law  rights,  is,  that 

the  colonists  brought  with  them    into   each 

colony  all  the  body  of  the  common  law  of  Eng- 
■  Jand  iriiich  was  i4)pliQable  to  their  situation, 
\«ry  aact  is  sometimeB  said,  which  was  suited  to 

their  circumstances  and  condition.    The  exist- 

•  enee  of  a  common  law  right  of  authors,  in  any 
''One  of  the  AnKriean  colonies,  depends,  of 
i  csntse,  upon  its  existence  in  England,  when 
.  the  colony  was  settled,  and  also  upon  iht  fact 

of  its  having  been  brought  by  the  colonists,  as 
part  of  the  body  of  the  common  law,  not  un- 
suited  to  their  circumstances  and  condition. 
That  this  was  the  case,  seems  to  have  been 
denied  by  a  majority  of  the  supreme  court  of 

.  the  United  States,  tne  question  having  arisen, 
.whether  there  was  any  copyright  at  common 
law,  in  relation  to  printed  books,  in  the  state  of 
Pennsylvania. 

"  We  have  seen,  if  the  historical  account 
given  in  the  foregoing  pages  be  correct,  that 

-  the  position  cannot  be  maintained,  that  there 

•  existed  in  fingUmd  no  common  law  right  of 
•anthors,  prsvious  to   the   settlement  of  the 

.  American  c^doaies.    It  is  clear,  that  there  was 
such  a  thing  as  literary  property  in  England,  be- 
fore the  reign  of  Queen  Anne ;  and  it  is  equally 
dear  that  in  the  years  1769  and  1774,  in  the 
cases  of  Miller  v.  Taylor,  and  Donaldson  v. 
Beeket,  this  property  was  ascertuned  and  de- 
dared  to  have  been  a  right  at  common  kw,  and 
ieonseqpiendy  it  must  hare  .existed  ever  since 
the  introduction  of  printing  into    England. 
.  The  last  of  <these  oases,  if  the  answers  of  the 
.  judf^es  are  the  proper  criteria  of  the  decision, 
decides  only  tnat  the  common  law  right  had 
been  taken  away  by  the  statute  of  Anne. 
'^Howfar  this  portion  of  the  common' law 


was  part  of  the  common  law  of  any  Amendn 
colony,  depends  not  upon  the  &ct  of  the 
colonists  having  or  jiot  having  had  occanfla 
to  chdm  and  act  upon  it,  on  their  arrival,  but 
upon  the  fact  of  their  being  or  not  being  any- 
thing in  their  situation,  during  their  eariy  co- 
lonial history,  so  inconsistent  with  it,  as  to  pre- 
clude the  idea  of  ite  having  been  brooght  by 
them  a^fkg  with  the  rest  of  the  body  of  the 
common  law.  The  presumption  is,  that  flifi 
whole  of  the  common  law,  as  it  then  existed, 
not  inapplicable  to  the  sUte  and  condition  of 
the  colonists,  was  brought  by  them  from  Eng- 
land. If  there  were  any  books  published,  in 
any  of  the  colonies,  at  any  time  before  they 
legislated  on  the  subject,  as  their  ccrtadnlyvere 
in  many  of  them,  there  was  nothing  in  their 
circumstances  and  situation  unsuited  to  sudii 
right,  or  inconsistent  with  its  being  claimed 
and  recognized  as  part  of  the  common  Uv. 
There  were  objects  to  which  the  r^ht  conld 
attach,  and  any  author  could  daira  it  as  a  right 
at  the  common  law  of  England.  Undoubtedly, 
the  right  lay  dormant  in  aU  the  colonics  fori 
long  period  of  time ;  and  afterwards,  isrben 
books  began  to  be  printed,  the  right  was  here, 
as  in  England,  tacitly  assumed  and  acted  upon. 
There  is  some  evidence,  however,  that  it  had 
been  regarded  as  a  common  law  right  in  sevenl 
of  the  states,  before  the  adoption  of  the  con- 
stitution of  the  United  states. 

« In  March,  1783,  the  legiailature  of  Mai- 
sachusetts  passed  'an  act  for  the  purpose «f 
securing  to  anthors  the  exclusive  right  and 
benefit  of  publishing  their  literary  produrtioii^ 
for  twenty-one  years.'  This  act  was  preceded 
by  the  following  remarkable  preamble:— 
*  Whereas  the  improvement  of  knowledge,  ibe 
progress  of  civilization,  the  public  weal  of  the 
community,  and  the  advancement  of  haman 
happiness,  greatly  depend  on  the  efibits  of 
learned  and  ingenious  persons  in  the  varioss 
arts  and  sciences :  As  the  prindpal  cncour» 
ment  such  persons  can  have  to  make  great  and 
beneficial  exertions  of  this  nature  must  exist  in 
the  legal  security  of  the  fruits  of  their  study 
and  industry  to  themselves ;  and  as  such  s^ 
curity  is  one  of  the  natural  rights  of  aU  ©«»» 
there  being  no  property  more  peculiariy  i 
man's  own  than  that  which  is  produced  by  d» 
labour  of  his  mind:  therefore,  to  encoonge 
learned  and  ingenious  persons  to  write  useful 
books  for  the  benefit  of  mankind.  Be  it 
enacted,'  &c. 

"This  preamble  has  been  justly  thought  to 
recognize  a  right  already  understood  to  exist, 
and  it  seems  manifestly  to  have  been  the  pw- 
pose  of  the  act  to  provide  for  the  right  ad- 
ditional security,  and  not  to  create  it  de  m$o, 

"  Soon  after  this  act  was  passed,  on  thc^th 
May,  1783,  a  report  was  made  in  the  old  coih 
gress  by  Mr.  Madison,  on  sundry  papers  m 
memorials  on  the  subject  of  literary  property, 
and  the  following  resolution  was  pissed. 

'^*  Resolved,  That  it  be  recommended  to  tbc 
several  states,  to  secure  to  the  authors  and  p«h* 
Ushers  of  any  new  book  not  heretofore  pnnted. 
being  dtiaena  of  ihe  United  States,  sad  to  iter 


,  .adminiflnifton    and   mwgns,   th^l     '"These  pitmsions  show  tkat  the  rights  of 
copyright  oT  such  books  for  a  certain  time,  no(t|  authors  an  their  published  works  existed  by 


less  than  14  years  from  the  first  publication ; 
Iii3  to  secure  to  the  said  authors,  if  fhey 'shall 
snrvive  the  term  first  mentioned,  and  to  their 

-  ffiEecutors,  admini^trMors  and  assigns,  the  copy- 
nght  of  such  book  for  another  term,  or  thne, 
BOt  less  than  14  years ;  such  copy  or  exchisive 
light  of  printing,  pubUshing,  and  vending  the 
same,  to  oe  secured  to  the  original  authors  or 
publishers,  their  executors,  administrators  and 
SRBigBs,  by  such  laws  and  such  restrictions  as 
to  the  several  states  may  seem  proper/ 

"Pursuant  to  this  recommendation,  several 
Btastes  passed  laws,  with  preambles  similar  to 
those  of  the  Massachusetts  and  Connecticut 
ads,  all  designed  to  '  secure '  to  authors  the 
profits  arising  from  the  sale  of  their  works. 
This  studied  phraseology,  which  had  not  been 
emplo^d  in  the  Englisn  statutes,  evinces  some 
mtention  to  protect  and  secure  a  pre-existing 
right.  The  necessity  of  state  legislation  was 
■con  afterwards  superseded  by  the  constitution 
.  of  the  United  States,  (art.  1,  s.  8.)  which  con- 
fexrad  upon  congress  power  *  to  promote  the 
peo|^esa  of  science  ana  the  useful  arts,  bv  se- 
cunng,  for  limited  times,  to  authors  ana  in- 

-  Tentors,  the  exclusive  rigbt  to  their  respeetive 
writings  and  discoveries.*  As  the  states  could 
not  separately  make  effectual    provision  for 

-  these  opjects,  the  power  was  wisely  granted  to 

-  the  uational  government. 

••The  first  act  passed  to  carry  this  prorision 
into  efiect,  so  far  as  it  related  to  authors,  was 
the  act  of  May  31st,  1790,  c.xv.,  entided  ^An 
act  for  the  encouragement  of  learning,  by  se- 
curing the  copies  of  maps,  charts,  and  books, 
to  the  authors  and  proprietors  of  such  copies, 
daring  the  times  therein  mentioned.'     The 
Supreme  Court  of  the  United  States  have  held 
Jthat  this  act,  instead  of  sanctioning  an  existing 
.perpetual  ri|[ht  in  an  anthor  in  his  works, 
.  created  the  right  secured  for  a  limited  time ; 
^  and  tiiat  the  word  secure,  in  the  constitution, 
does  not  mean  the  protection  of  an  acknow- 
ledged legal  right,  but  is  used  in  reference  to  a 
future  ri^ht  to  be  created. 

'^  If  this  decision  is  to  be  understood  as  de- 
claring that  the  constitution  and  the  act  of 
1790  created  copyright  throughout  the  United 
States,  it  may  be  readily  assented  to.  We  find 
the  states,  at  the  time  of  the  establishment  of 
the  constitution,  conferring  upon  the  national 
legislature  the  power  to  '^secure  "  the  rights  of 
anthora  and  inventors.  Each  of  the  states,  at 
that  time,  possessed  the  power  to  secure  these 
rights  within  its  own  limits,  as  part  of  its  sove- 
reiguty.  But  no  state  legislature  could  pro- 
Tioe  securities  for  the  rights  of  authors  wnich 
should  operate  over  the  whole  countrv,  and 
make  a  copyright  of  a  book  written  ana  pub- 
liahed  in  Massachusetts  of  equal  validity  in 
'Poinsylvania.  In  order,  however,  to  obviate 
this  inconvenience,  the  state  laws,  passed  be- 
fore the  adoption  of  the  federal  constitution, 
geaerally  contained  a  proviso,  that  the  benefit 
of  the  law  was  not  to  extend  to  authors,  inha- 
bitants  of,  or  residing  in  other  states,  until  such 
states  should  have  passed  similar  laws. 


statute,  in  some  of  the  states,  b^ore  the  con- 
stitutioDof  the  United  States  was  formed;  a^d 
there  cannot  be  much  doubt  that  they  aliso 
existed,  in  the  older  states,  at  common  law. 
What,  then,  were  the  rights  of  authors,  to  be 
"  secured,"  under  the  power  granted  to  thena* 
tional  legislature  ?  The  object  to  be  gained  by 
this  grant  of  )iower  will  aid  in  determining  the 
m eaning  of  the  language  employed.  The  object 
clearly  was  to  enable  the  general  government 
to  make  laws  which  should  secnre  &e  proceeds 
o£  a  book  in. all  the  states  to  an  author  residing 
and  publishing  in  any  one  of  the  states,  llie 
old  congress  had  this  object  in  view,  when  they 
recommended  to  the  states  to  pass  laws  for  the 
purpose ;  aad  it  was  distinctly  urged,  by  the 
advocates  for  the  adoption  of  the  federal  ean- 
stitution,  as  the  main  reason  for  the  pcoviaioB. 
*'  It  would  seem,  therefore,  that  the  righta  of 
authors  to  be  *  secured'  by  congress  under  this 
clause  of  the  eonstttotion,  were  exchnive  ri^^s 
to  take  the  proiks  of  their  own  publicationa 
throughoQt  the  United  States.  In  this  ykm, 
the  oonstituCion  and  the  act  of  1790  ciealed  a 
right  which  did  not  esost  befoce;  and  this  asay 
account  lor  the  use  of  the  word  ^aatmn' 
Whether'  this  power  is  exdnsivi^  so  that'tkd 
states  cannot  now  legislate  for  the  protec^n 
of  authors  within  their  own  limita,  is  one  of  the 
grave  qnestiens  of  our  complex  syatem  of  fo* 
vermnent* 

The  act  of  1^90  was  Movpod  by  a  snpple- 
mentsry  aeU  passed  April  29, 1S02,  whieh  ex- 
tended the  benefita  of  thefonmr  statute  to^en« 
gravers. 

By  an  act  passed  Febmary  3,  1831,  the 
former  laws  were  consolidated  and  revised,  and 
this  act  constitutes*^  exiatmg copyri^t law 
of  the  United  States." 


ATTORNEYS*  CERTIFICATE  DUTY. 


We  have  laboured  year.after  year, 
for  the  18th  Session  of  parliament, — to'en* 
force  the  justice  of  the  repeal  of  this  Impost, 
Many  able  correspondents  have  assisted  ns 
in  our  exertion^  and  we  doubt  not  many 
will  continue  to  do  so. 

We  find  that;  in  some  quarters  there  is  an 
indisposition  to  exert  the  infiuenca  which 
the  profession  possesses  towards  the  redress 
of  this  grievance,  on  the  ground  that  the 
state  of  the  public  revenue  affords  no  hope 
of  success.  We  think  this  is  an  erroneous 
view  of  the  subject.  The  justice  of  the 
case  is  so  strong,  that  it  must  ultimately 
prevail,  and  no  Session  should  be  allowed 
to  pass  without  strenuous  exertions  to  jqieal 
the  tax. 

Aware  of  the  financial  reluctaace  of  the 
Chancellor  of  the  Exchequer  to  los6  a  tax 
which  is  carried  down  to  the  Stftmp  Office,— 
without  the  trouble  of  coUectiog,— ^ne  of  onr 


Aiiorne^e  IBmi^H  Atf^.^Ommy  Aurf  BtoiMML^ail  Ijfiwfen. 


old  coimpondents  proposes  to  tnbstitute  k 
tax  on  each  suit  and  aetion.  Doobtlesa  this 
would  equalize  the  burden,  and  throw  the 
larger  part  on  those  who  could  best  bear  it ; 
but  we  abhor  all  taxes  ou  justice,  and  ques- 
tion whether  the  public  would  bear  a  direct 
impost  on  each  suitor^  instead  of  a  poll4ax 
on  each  lawyer.  However,  our  worthy 
tiend  shall  speak  for  himself.  The  follow- 
ing is  the  substance  of  his  letter : — 

I  observe  the  stir  as  to  the  certificftto  duty, 
and  perhaps  the  profession  may  not  be  both 
ii^ured  and  disgraced  by  payment  of  the  un- 
just tax  next  November.  I  have  troubled 
you  so  often  that  I  shall  now  only  request  that 
•as  far  as  lies  in  your  power  you  will  let  the 
Jegislature  see  that  this  tax  is  totally  unneceS' 
Mary — an  argument  which,  as  it  does  not  lessen 
the  revenue,  may  perhaps  penetrate  the  ears  of 
a  chancellor  of  the  exchequer,  however  fortified 
they  may  be  agidnst  the  cry  of  mere  justice. 

A  duty  of  U.  6i.,  !«.,  or  Qd.  may  be  col- 
lected with  the  greatest  ease,  and  no  additional 
expense,  by  the  officers  of  the  legislature  and 
th0  courts  of  justice,  on  proceedings  too  nu- 
merous to  be  named  in  railway  matters,  (which 
ought  to  pay  handsomely,)  also  on  certain 
steps  in  Chanceiy  or  common-law  suits,  and  in 
county  courts  where  td.  on  each  case  could 
do  no  harm.  This  mode  would  be  preferable, 
as  the  tax  would  fall  on  the  business  really 
dene,  as  ought  always  to  have  been  the  case. 

At  any  rate,  the  session  shosld  not  pass 
over  without  the  alteration  I  recommend.    But 
still  I  protest  against  a  tax  at  all,  as  unjust, 
'add  as  a  continuance  and  af^i^'Avation  of  that 
breach  of  faith  which  the  country  has  com- 
'mitted,  with  respect  to  the  attorneys,  in  depart- 
ing from  its  contract,  that  the  profits  of  their 
•profession  should  pay  for  the  money  they  con- 
tributed to  support  the  state  in  the  shape  of 
duty  on  articles,  admissions,  and  certificates, 
and  for  which  extra  taxation  the  attorneys  are 
entitled  to  compensation^  which  they  ought 
perseveringly  to  demand. 

*  Our  correspondent  suggests  as  an  altema- 
tivo  fot  the  stamp  duty  on  law  proceedings, 
m  tax  on  the  profits  of  attorneys,  to  the 
amount  of  2/.  per  cent.  The  effect  of  this 
would  be,  that  whilst  others  paid  three  per 
cent.,  the  attorneys  would  ^SLvJive  !  This 
surely  would  not  be  endured,  though  it  is 
one  way  of  showing  the  monstrous  injus- 
tice of  the  eiisting  tax. 

Numerous  petitions  have  been  presented, 
of  which  the  fbllowing  is  a  fist  :— 

AUoraeys  practising  at 


COUNTT  COURT  MBdftHXtt. 

A  correspondent  had  transnutted  tbelollov* 
ing  particulars  of  a  case  heard  on  the  25tbof 
January  last,  in  the  County  Court  of  the  dii- 
trictoftheCity  Road. 

A.  accepts  a  bill  of  exchan^^e  for  51. 9i.  &f., 
drawn  by  B.,  who  indorses  it  to  C.  A,^ 
honours  it  when  presented,  and  is  sued  and  ob- 
tains time  under  a  judge's  order,  and  when  the 
order  becomes  due  pays  the  amount  of  bill  and 
costs,  (together  9/.  13«.  6 J.)  For  this  amoniit 
A.  sues  B.  in  the  County  Court  of  ShoreditcK 
aUsging  it  is  an  acooomiodatiDn  bill  ior  £.,  sad 
pioduces  the  bill,  judge's  order,  and  receipt 
for  the  amount,  which  are  received  vicfaeat  iif 

Sroof,  and  swears  he  never  had  valne  for  it 
t.  is  put  into  the  box ;  he  awean  to  alvandflg 
A>  the  full  amount  of  the  bill,  and  heads  in  t 
paper  with  the  dates  and  sums,  and  swesnthe 
bill  was  given  for  these  amounts  advanced. 

The  jt&dge  then  not  only  aaakea  an  order  iior 
payment  of  the  amount  by  B.  to  A.  of  the  tnfi, 
out  also  for  the  amount  of  coats  iacnnMlipr 
A^%  convenience.-«-Form  of  action,  ^MsMf 
paid  for  B.'s  use." 

Onr  correspondent  then  obserres,  that  how- 
ever right  the  judge  might  be  as  segatded  &e 
amount  of  the  acceptance,  he  anbmiteitvsi 
A.*%  duty  to  pay  the  bill  at  maturity,  aad  i^  ac- 
cepted for  B.'s  accommodation  to  have  seed 
bim  for  ^  amount,  but  that  it  is  rooostraai 
to  make  JB.  pay  the  co8t$  which  were  incoRid 
for  il.'s  accommodation. 


Exeter 
Chard 
Tonington 
•ShattesSiiuy 
Wincanton 
.Soi^th  Molton 
Sheflleld 
Newton  Abbott 


Bolton 

Bideford 

Barnstaple 

Abervstwyth 

Wimoome 

Horbury  and  Ossett 

Wakefidd 

Barnsley.' 


VISITS  TO  THE  OLD  LAWYERS. 

ANCIBNT  LIVUT  OF  8X18IN   IN  /IPAIK. 

Sir,— Permit  me  to  correct  an  error  at  p. 
141,  where  a  Spanish  "  livery  of  seisin  **  is  re- 
ferred to  as  a  Moorish  custom.  It  is  obvioailf 
a  gothic  formula  introduced  into  Spain  by  the 
Visigoths,  as  it  was  into  England  bj  the 
Saxons  or  Normans  (likewise  Goths)*  Indeed, 
the  anecdote  is  manifestly  related  of  Goths  aad 
not  of  Moors ;  for  surely  I>oa  Alonzo  Prior,  d 
a  convent  in  Granada,  (where  there  could  have 
been  no  convent  prior  to  the  expulsion  of  tke 
Moors,)  was  a  Gothic,  and  not  a  Moorish 
Spanisjrd.  The  error  is  Mr.  Ford's,  in  calUie 
the  act  a  specimen  of  **  the  practice  of  MooriA 
conveyancing.** 

Were  it  ao,  it  would  exhibit  a  very  curiooi 
identity  between  Arabic  and  European  customi. 
and  would  be  a  valuable  and  remarkable  btx 
for  ethnographers ;  as  it  is,  however,  htsoDlr 
an  instance  of  the  tenacious  preservatioii  <» 
customs  for  many  centuriea  under  varying 
cUmes  and  drcumstanees. 

Hie  same  custom  prevails  in  Iceboid,  htvinit 
been  carried  thither  by  the  Noirthbiefl ;  sod 
fikeirise  in  India,  where  it  probably  originated 
with  many  other  *'^fcildal''  cdstodls,  aad 
whence  it  was  bmightby^ie  QoMt  bench  d 
the  Indo*Gennanic  nations. 


,  Vmt  #»  Jk  Cld^Liuos^r^Minmmfkrf  flrtiwfe 


servMythat 

M(t  Ford  is  a  verf  high  authority  .loqpoB  a 
Moorish  question^  His  assertion  that  the  form 
of  contrevance.  in  question  was  Moorish^  seems 
to  be  qtute  consistent  with  the  prior  possession 
of  Spam  by  the  Goths.  The  question  was  not 
as'  to  the'  existence  of  the  general  custom  of 
Livery  of  seisin  in  Spdn,  but  the  particular 
form  m  this  instance,  and  at  the  date  in  ques- 
tion. 


BUMUAJIY  FUNI8HMSNT  IN  ALOKRIA. 

.The  ioUoviDg  detcriptioa  of  the  sentence 
xxaqmad  by  the  Emir  is  eattracted  from  a  work,. 
«*'Xhe  French  in  Algien,"  tmnslated  from  the 

[      German  and  French  by  Lady  Duff  Gordon, 

I  p.  Ha*  It  far  fiurpasaes  our  old  mt.  per  eoL 
on  the  margin  of.  the  KaUeder. 

*'  When .  the  pleadings  are  ended  the  Sultan 
decidea  singly  and  without  appeaL  Withonoft 
saiying  a  word  he  condemns  tae  guilty  to  any 
kind  of  punishment  ^  sign§  to  the  Chnoos. 
He  raises  his  hand  and  the  accused  is  carried  to 
prisen;*  he  holds  it  up  faorisontaily  and  the 
accused  is  led  beyond  the  limits  of  the>camp, 
and  he  is  decapitated  by  the  Chaous ;  he  bends 

I  hie  hand  towards  due  earth,  and.  the  accused  is 
dragged  sway  and  boiind»  laid  fiat  on  the  earth, 
and  beaten  with  a  stick.  The  snltan  usttally 
dolennincs  the  number  of  blows ;  if  he  omits 

'     to  do  wfK  it  ia  left  to  the  discretion  of  the 

.     ChKms/' 


PARLIAMENTARY  RETURNS. 
Court  at  €ommm  9UnM. 

Mui  1U8TICR  COLTMAN. 

I,  dy  3,  ;!.— Description  and  amount  of  fees« 
&e. : 

Upon  the  circuit  there  is  payable  to  the 
jndge  a  fee  of  6s:  Sd.  on  each  cause  from  the 
courts  at.  Westminster  on  which  he  presides, 
and  6s,  Sd.  on  each  traverse  entered  when  he 
presides  on  the  criminal  side,  and  I2s-  4<i.  each 
entrv*  of  what  are  termed  Foreign  Records,  at 
Daroam. 

These  s|ims  are  applied  towards  the  payment 
of  the  circuit  eipenses. 

The  feps  received  amounted  to  21/.  6s,  Sd. : 
the  circuit  expenses,  after  deducting  these  fees, 
and  6L  paid  by  the  sheriffs  of  different  counties 
where  no  execution  takes  place*  in  heu  of  a 
donation  of  gloves,  amounted  to  613/*  6s.  6d, 
7. — Sums  received  by  the  judge : 

Salaj^  as  a  judge  of  tlie  Court  of  Common 
ncsLB,  5,000/.  a  year ;  and  as  a  judge  of  that 
court,  no  fees  or  other  emoluments. 

'Tbe  expenses  in  Serjeants'  Inn,  and  circuit, 
are  paid  out  of  the  salary. 

MK.  JUSnOB  CBBSSWBLIm 

1,  %  %t  4.r^Descriptkm  and  amoual  of  fees, 
&c.: 
Ab  a  jAdfe  on  the  drcuit,  attended  by  a  mar- 


ibal«  wWnoadraS'fi^TttlriiigacfBaiidin^ 
the  q|uiAtil7  cf  business  done,  and.  a  cri^r*^  ^ 
The  crier  pays  over  nothing  tothe  judge-    Th«  ' 
marshal  pays  over  6s,  Sd.  on  each  cause  from 
the  courts  at. Westminster,  entered  at  those 
places  where  the  judge  as  a  ludge  of  assise  pre^^ 
sides  on  the  civil  side,  and  Of.  8(/.  on  eadi  tra- 
verse entered  when  he  pi^eides  on  ihe  crimfnieil  ^ 
side;  and  the  entries  of  what  are  termed  Fo^  . 
ret^  Records,  at  Durham,  at  12f.  Ad,  eaclv 
which  is.  paid  over  bv  the  prothonotary.    4U 
these  sums  are  appUea  towards  the  payment  of 
the  circuit  expenses,  Which,  after  deducting 
those  and  other  smdl  sums,  which  are  some^ 
times  paid  bv  the  sheriffs  in  li^u  of  the  cus- 
tomary donation  of  gloves  at  those  places  where 
there  is  no  execution,  have  amounted  on  an .. 
average  to  350/.  each  circuit. 
7. — Sums  received  by  the  judge : 

Salary  as  adjudge  of  the  Court  of  Common 
Ple^,  5,000/.  per  annum,  payable'  out  of  the 
Consolidated  Fund;  and  as  a  judge  of  ths^t 
court,  no  fees  or  other  emoluments. 

The  expense  of  chambers  in  Serjeants'  Izvi^. 
and  circuits,  are  paid  out  of  the  salary. 


Itft.  JtnmOB  WtLlfYAltS.  , 

The  recent  appointment  of  Mr.  Justice  Wjl- . 
hams  renders  any  return  to  these  questions  un- 
necessary. 

CLBRX  AT.OHAMES1I8  AMO  OBfKn  ON  CIBi> 
GUIT  TO  MB.  JU8T1CB  COIiTMAK. 

1. -^Description  and  amount  of  fees,  5«e  Judges' 
Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict.' 
c.  30. 
2.— Aggregate  amount  received  in  respect  of 
such  fees,  458/.  Us,  Ad,  '  \  ]' 

No  portion  consisted  of  salary,  or  has  be^n  ' 
paid  either  into  or  out  of  the  Consolidated.^' 
Fund;  and  the  whole  has  been  received  and^ 
appropriated  by  the  clerk. 

The  receipts  of  the  judges*  clerks  are  con-  \ 
siderably  augmented  aoout  every  fifth  year,.^ " 
from  the  circumstance  of  one  judge  only  re-^' 
maining  in  town  during  the  circuit,  to  transact 
the  .bnnness  of  the  several  courts  at  chambsFS. 
During  that  period  (usually  about  six  weekfl^ 
the  clerks  of  such  judge  receive  and  keep,  the 
whole  of  the  emoluments  arising  therefrom. 


SBCOND  CLBBK  TO  MR.  JU8TICB  0O|»TMAN« 

1.— For  description  and  amount  of  feee,  ses' 

Judges'  Qerks'  Fees,  in  the  Table  of  Fees» 

1  Vict,  c  30. 
9  &  7. — Aggregate  amount  received  in  respe^ 

of  such  fees,  &c. : 
Aggregate  amount  received,  551. 7s,  id.  Nor  , 
part  consists  of  salary.  The  income  varies*^  ^^ 
yearly  from  the  fees  of  the  office,  and  once  ' 
m  every  five  or  six  years  the  fees  amount  to  ^. 
about  tnree  times  mote  thp  the  sum  aliove  re-  f^ 
turned.  .;     ../,, 

5  &  6.— Amount  piud  \f^  the  Consolidated^!^ 

Fund,  &c. :— NiL^^_    ^  ^         _ .- 


t» 


1. — ^Description  and  amount  of  fees,  see  Judpres' 
Clerks' Tees,  in  Table  of  Fees,  I  VicU  c. 
30. 

2.-*'Aggregate  amount  received  in  respect  of 
such  fees,  9662.  185.  9|J. 

3  &  4. —By  whom  recmed,  &c.:— Tlie  clerks, 
in  equal  proportions. 

7.-^Sum8  received  by  the  clerks: — Fees  re- 
ceived by  each  clerk,  483/.  9s.  4f  (2.  No 
salary  received. 

1IA.RBHAL  TO  MR.  JUSTZCB   MAULS. 

!•— -Description  and  amount  of  fees,  5ee  Table 

of  Fees,  1  Vict.  c.  30. 

2. — ^Aggregate  amount  received  in  respect  of 

such  fees :  £    s,    d. 

Midland  summer  circuit,  1845  •    55    3    8 

Norfolk  spring  circuit,  1846      -    50  10    0 


SAZLIFT'Oir  QtlBtCVtr  TO  MBi  JVffRCS 
CRBSflWBLL. 

1. — ^Description  and  amount  of  fees,  see  Talk 
of  Fees,  1  Vict.  c.  30. 

2  &  7* — Aggregate  amount  recdved  in  respect 

of  such  fees,  &c. : 
Fees  received  on  the  Northern  summer  dr- 
cuit,  1845,  14/.  2*.  6d. 

3  &  4. — By  whom  received,  &c. : 
To  the  bailiff. 

Note, — Mr.  Justice  Cresswell  remuned  in 
town  during  the  Spring  circuits,  1846 ;  ther^ 
fore  this  return  applies  only  to  the  circuit  as 
aboTe-mentioned,  and  not  to  the  whole  pedod 
for  which  the  return  was  required. 


£105  13 

3. — By  whom  received  : — the  marshal. 
5  &  6. — Amount  paid  into  or  out  of  the  Con- 
solidated Fund : — Nil. 
7. — Sums  received  hy  the  marshal : 

105/.  I3s.  6<2.,  consisting  .entirely  of  the  fore- 
going' fees. 

CLERKS  TO  MB.  JUSTICE  CRBSSWBLI<« 

1. — Description  and  amount  of  fees,««e  Judges' 
Clerks  Fees,  in  Table  of  Fees,  1  Vict.  c. 
30. 
2,  3,  4,  &  7. — Aggregate  amount  received  in 
respect  of  such  fees,  &c. : 

Aggregate  amount  received  in  chambers, 
alter  deducting  various  sums  for  expenses  at 
chambers,  &c.,  equally  dinded  between  the 
clerks,  3,304/.  I7s.  Id. 

On  the  circuit,  345/.  14«.  lOcf.,  payable  (after 
deducting  travelling  and  other  expense)  to4he 
chief  clerk. 

Note. — No  part  of  these  amounts  is  received 
from  or  pud  mto  the  Consolidated  Fund,  nor 
does  any  part  consist  of  salary. 


-HABBHAL  TO  MB.  J0STICB  CBB8SWBLL. 

i:— Description  and  amount  of  fees,  see  Table 

of  Fees,  1  Vict.  c.  30. 
2,  3,  4,  5,  6, 7. — Aggregate  amount  received  in 
respect  of  such  fees,  8cc. : 

Gross  amount  of  fees  received  on  theNorth* 
em  summer  circuit,  1845,  for  business  trans- 
acted from  the  Courts  of  Law  at  Westminster, 
the  Court  of  Fleas  at  Durham,  and  the  Common 
Fleas  at  Lancaster,  265/.  ISs.  Sd,  and  which, 
after  deducting  various  payments  and  expenses, 
i^  payable  to  the  marshal. 

No  part  consists  of  salary,  nor  is  any  part 
paid  into  the  Consolidated  Fund. 

Note.  —  Mr.  Justice  Cresswell  remained  in 
town  dnring  the  Spring  circuits,  1846 ;  there- 
fore this  return  apphes  only  to  the  circuit  as 
above  mentioned,  and  not  to  the  whole  period 
for  which  iht  return  was  required. 


Court  at  ^i^txmtc. 

LORD  CHIBP  BABON  POItliOeB. 

7. — Sum  received  by  the  Lord  Cluef  Baron: 
Sidary,  nominally  7,000/.  per  anmim ;  Vol 
the  expense  of  the  two  circuits,  nAdclok  hi^erto 
have  been  found  to  be  above  300/.  each,  wmild 
reduce  it  to  a  net  salary  of  about  6,400/.  per 


MR.   BARON  PABKB. 

1,  2,  3  &  4.— Description  and  amount  of  fees 
&c.: 

As  a  judge  on  the  circuit,  is  attended  b|f  i 
marshal,  who  receives  fees  varying  according 
to  the  quantity  of  basiness  done :  and  a  crier. 
The  crier  pays  over  nothing.  The  marshal 
pays  over  6s.  Sd.  on  each  cause,  from  the  cooiti 
at  Westminster,  entered  at  those  places  wliere 
the  judge,  as  a  judge  of  assise,  presides  on  the 
civil  side,  BXkd'is.  Sd.  on  each  traverse  entered 
when  he  presides  on  the  criminal  side,  tnd 
\2s.  4d.  for  each  entry  of  what  are  termed  Fo- 
reign Records  at  Durham.  These  sums  an 
applied  towards  the  payment  of  the  drcmt  ex- 
penses, which,  after  aeaucting  those  sums,  and 
other  small  sums  paid  by  the  sheriffs  ia  lienof 
the  customary  donation  of  f^loves,  at  tbo« 
places  where  there  is  no  execution,  haw 
amounted  on  an  average  to  2671*  Bs.  3|i.  p^ 
circuit. 
7. — Sum  received  by  Mr-  Baron  Parke? 

Salary  as  a  judge  of  the  Court  of  Ezcbsqaff) 
5,000/.  per  annum,  payable  out  of  the  Ceo- 
solidated  Fund ;  and  as  a  judge  of  tluit  conit, 
no  fees  or  any  other  emoluments. 

The  expense  of  chambers  in  Serycnts'  bi> 
and circmts, are  paid  out  of theaalaiy. 


MB.  BABOK   ALDSBSON. 

1,  2,  3,  4. — ^Description  and  amouBt  of  te 
&c. : 

As  a  judge  on  the  circuit,  is  attended  by* 
marshal,  who  receives  fees  varying  according ti 
quantity  of  business  done ;  and  a  crier.      ^  ^ 

The  crier  pays  over  noUiing.  Hie  °>*'"|'| 
pays  over  6s,  8c/.,  on  each  cause  from  the 
courts  at  Westminster,  entered  at  those  plsjtf 
where  the  judge,  as  a  judge  of  assise,  pK«def 
on  the  civil  side,  and  6f .  Sd,  on  caA  tisTtf* 


EttrUmmHimy  12ilwii«^--JMMio/^ib«  WM. 
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entetBd  wbeD^he  praaides  cn»  Um  cnmiiial  tide^ 
and  I2s.  4d.  each  entrv  of  what  are  termed 
Foreign  Records  at  Darnam. 

Tlieee  sums  are  ap^ed  towards  the  pafment 
of  the  circuit  expenses,  which,  after  deducting 
those  sums,  and  other  small  sums  paid  by  the 
sheriffs  in#liea  of  the  customary  donation  of 
gloves,  at  those  places  where  there  is  no  exe- 
cution, have  amounted  on  an  average  to  267L 
per  circuit. 

7. — Sum  received  by  Mr.  Baron  Alderson  : 

Salary  as  a  judge  of  the  Court  of  Exchequer, 
5,00OJ.  par  annum,  payable  out  of  the  Consoli- 
dated Fund;  and  as  a  judge  of  that  court,  no 
fees  nor  any  other  emoluments. 

The  expenses  of  chambers  in  Serjeants'  Inn, 
and  circuits,  are  paid  out  of  the  salary. 


2.-^AggnpitaK  snraal^  rtcmed  is:  zmfrntt  of 

such  ftes :  £      s.    d. 

Fees  received  at  chambers     •  6,739  12    3i. 
Ditto  Summer  circuit  and 
iVinter  Commissions,  1845    566  12  11 
Ditto  Spring  circuits,  1846  -    595    7    H' 


£7,902  12    4 
3.r— By  whom  received ; 

By  the  derk  and  criers  respectively* 
4,  5,  6,  7.— To  whom  payable^  and  hiwr  a] 
plied :  £      *•. 

The  clerks  and  crier  of  the 


r 


MR.   BARON   ROLFE. 

1,  3, 4.— Description  and  amount  of  fees,  &c. : 

Go  the  circuits  a  fee  of  6«.  Sd.  is  payable  to 
the  judge's  marshal,  for  the  use  of  the  judge, 
on  every  record  entered  for  trial  from  any  of 
the  courts  at  Westminster,  which  fee  goes  to- 
wards the  expense  of  the  circuit.  It  is  payable 
by  the  party  entering  the  record  for  trial,  and 
applied  towards  payment  of  the  circuit  ex- 
penses, which  amount  to  about  700/.  or  800/. 
a  year. 

Each  judge  going  the  Northern  circuit  re- 
ceives from  the  revenues  of  the  Duchy  of  Lan- 
caster a  payment  of  about  30/.  for  his  services 
oa  the  circuit,  and  for  assisting  the  Chancellor 
of  the  Duchv  in  any  appeals  which  may  come 
before  him  auring  the  two  terms  next  following 
the  circuit. 

No  other  salarv,  fees,  or  emoluments. 
7- — Sum  received  by  Mr.  Baron  Rolfe. 

As  one  of  the  Barons  of  the  Exchequer, 
•alary  of  5,0007.  per  annum,  which  is  charged 
on  the  Consolidated  Fund. 


CLBBX    AND    CRIBR,  AND   BAILIFF  TO   THE 
LORD   CHIBF   BABON. 

1. — ^Description  and  amount  of  fees,  see  Table 

of  Fees,  1  Vict.  c.  30, 
2,  3y  7. — ^Aggregate  amount  received  in  respect 
of  sueh  fees,  &c. :  £    s,    d. 

By  the  clerk  and  crier      -        -  616  10    6 

By  the  bailiff  -        -        -        •    50  16    0 

No  salary  received. 
4.— To  whom  payable,  and  how  applied : 

The  fees  received  by  the  clerk  and  crier  and 
the  bailiff  were  applied  to  their  own  use,  after 
deducting  payments  to  the  ushers  for  collect- 
ing the  same,  to  the  hall- keeper  for  attendance, 
and  for  stationery,  &c. 
5,.  6«  —  Amount  paid  into  the  Consolidated 
Fund,  &c. :— Nil. 


Lord  Chief  Baron     - 

.  M62    1* 

10 

Ditto      Baron  Parke    - 

.  1,434  14 

4 

Ditto      Baron  Alderson 

-  1,458  13 

9k 

Ditto     Baron  Rolfe    - 

-  1,895     5 

I 

Ditto     Baron  Piatt     • 

-  1,651  17 

3 

£7,902  12  4i 
The  clerk  to  Mr.  Baron  Parke  is  compeik* 
sated  under  1  Will.  4,  c.  58,  and  receives  a 
moiety  of  the  fees  only,  and  renders  annually 
an  account  of  fees  to  the  Treasury.  The  other 
clerks  and  criers  receive  no  salaiy. 

Tliere  are  other  divers  small  sums  received  on 
circuit. 


'tan   OLBBX8  TD  TUB  LORD  CHIBF-  BA&ON 
AMD  PVISNK  BABON8. . 

1« — Description  and  amount  of  fees,  see  Table 
of  Fees,  1  Vict.  c.  30  : 


NOTES  OF  THE  WEEK. 


TRIAL  AT  BAR. — DURON  t?.  DBNMAN. 

Thb  case  of  Buron  v.  Denman,  which  was 
an  action  against  the  Hon.  Commander  Den- 
man,  to  recover  compensation  in  damages^  for 
the  destruction  of  a  factory  established  by  the 
plaintiff,  a  Spanish  mercnant,  in  connection  > 
with  the  slave  trade»  at .  the  GalUnas,  on  the 
coast  of  Africa,  was  tried  at  bar  in  the  Court  of. 
Exchequer,  on  Monday  and  the  two  following 
da^s.  The  Admiralty  defended  their,  officer,  , 
bemg  represented  by  the  Attornev  and  SoUci*-^ 
tor-Ueneral,  and  the  counsel  for  the  Admiral^* 
The  verdict  was  taken  for  the  defendant,  under, 
the  direction  of  the  courtj  upon  the  mrouod 
that  Captain  Denman's  acts  at  the  Gallinaa 
had  been  ratified,  approved,  and  adopted  hy 
the  executive  government  at  hotne.  The  rati- 
fication by  the  sovereign  was  held  to  be  equiva- 
lent to  an  original  command,  in  confonrnty 
withthecommon  law  maxim, — OmmsTOiihabiHo 
retrotrahitur  et  mandato  priori  aquiparatwr* 

Mr.  Baron  Parke,  whoj  as  the  senior  Baron, 
summed  up  the  case,  stated  that  he  entertained' 
some  doubt  OS  the  point  ob  which: the  verdict 
turned,  although  not  sufficient  to  induce  him 
to  dissent  from  thd  ree^<ol'the  court,  consisting 
on  this  occasion  of  Barons  Alderson,  Rolfe* 
and  Flatt.    A  bill  of  exceptions  was  tendered. 
|to  the  summing  up  of  the  court,  Aipon  the  part 
of  the  plaintiff,  and  accepted. 
\    As  may  have  been  anticipated  from  the  cor- 
k'eepondence  which  has- already  aj^eavedinour^ 
columns  OB  .the  subject,.  Sir  Fitsroy-ICeUy  did' 
not  ax)pear  at  the  trial  as  counsel  for  either 
party. 
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ParUammiatj  Pwewiki^t.^Nism  Btflg.'   Swpmm  OMrte  i  Lord  CftiwArfte 


liyPftdfOLtTAM  AND    PBOYINOIAL   LAW 
ASSOCIATION. 

This  association  having  been  fully  formed, 
the  comnuttee  of  management  have  prepared  a 
statement  of  their  past  proceedings  and  the 
course  they  intend  to  pursue,  and  have  ap> 
pointed  various  sub-committees  for  considering 
and  reporting  on  the  measures  to  be  carried 
into  effect.  This  statement,  or  the  substance 
of  it,  we  Bh«^  be  enabled  to  submit  to  our 
readers  in  an  early  number. 


Imprisonment  beldve  XM.-^LofdNiVQiib 

To  Prevent  Bribery  «t  £Leotioas.*^r  J, 
Pakington. 

To  Bstablish  an  Appeal  in  Criminal  Cases.— 
Mr.  Ewart. 

To  Repeal  the  Punishment  of  Death.-*Mr. 
Ewart. 


PARLIAMENTARY  PROCEEDINGS  RK- 
LATING  TO  THE  LAW. 

•   NEW  BILLS. 

Clergy  Offences. — Bishop  of  London. 
AudH  of  Railway  Accounts.    For  2nd  read- 
iBg.*-^Lord  MontMgle. 

Kotist  sf  Coutmoiif. 

NEW  BILLS  IN  PROGRESS. 

County  Bates.  For  2nd  reading.  — Mr. 
FrewcBi. 

Jewish  DiiabiHties  Relief.  In  Committee- 
Lord  John  Russell. 

Epiphaay  Quarter  Sessions.    Withdrawn. 

Riemoval  of  Poor.  For  2nd  Reading.— Mr. 
Baiaes. 

Administratbn  of  Justice  out  of  Sessions. 
(No.  1).    In  Committee. — ^AUomey-General. 

Sftecial  and  Peti^  Sessions.  In  Committee. 
**-'AttorBey-General. 

Protection  of  Justices.  In  CoinmLttee.-— At« 
torney-Geaeni^ 

Ailministration  of  Justice  on  Summary  Con- 
victions. (No.  2).  In  Committee.*— Attorney- 
GenersL 

Agriculture  T«iant«right.  For  2nd  reading. 
Mr.  Posey. 

-  Roman  Catholic  BdieC.     In  Committee.— 
Mr.  Anstey. 
*  Public  Ueahh.    For  2iid  reading.  —  Lord 
Morpeth. 

Passengers  by  Sea.    For  2Dd  reading. 

/     ,  NOTICES   OF   NEW   BTLL8. 

Game  Laws  Amendment.    Mr.  Colville. 
Vacating  Seats  of  Insolvent  Members. — Mr. 
Moffatt. 


NEW  BILLS  IN  PARLIAMENT. 

ADMINISTRATION   OF  JUSTICE  (nO.  t). 

This  b'dl  consolidates  and  partly  amesdi 
the  several  statutes  and  parts  of  statutes  reUtp 
ing  to  the  duties  of  justices  of  the  peaee  oitfof 
Sessions,  with  respect  to  persons  cfaai^(ed  «itk 
indictable  offences.  For  the  present,  we  wooM 
call  attention  to  the  18th  section,  in  which  it  ii 
declared  that  the  justices'  room  shall  nol  be 
deemed  an  opeh  court,  and  that  the  justices,  in 
th^ir  discretion,  may  order  that  no  person  tbii 
have  access  to*  their  room. 

ADMINISTRATION   OF   JUSTICE  (NO.  2). 

The  Statutes  relating  to  SsmfMry  Oonmctrnf 
and  Orders  of  Justices  of  the  Peacf  are,  vim 
certain  altcnitions»  consoUdated  in  tkas  biH 
The  11th  clause  provides,  that  in  thase  csm 
of  sommary  conviction,  the  justices'  room  «M 
be  deemed  an  open  and  pubhc  court,  to  which 
the  public  generally  may  have  access^  so  /ar  u 
convenient,  and  both  parties  may  be  fsily 
heiurd  and  have  thair  witnesses  examtned  viA 
cross-examined  by  counsel  or  attorney,  exce[« 
common  informers  not  being  the  parties  nr- 
grieved.  (See  1  Archbold's  Justice  of  tbe 
Peace,  p.  362). 

SPECIAL  AND   PETTY  SESSIONS. 

The  meetings  of  justices  of  the  peace  m 
Special  Sessions  are  provided  for  in  this  bilL 
A  Court  of  Special  Sessions  is  constituted,  m 
the  justices  are  empowered  to  appoint  a  clerk 
of  the  court,  and  to  pay  such  clerk  by  sabiyi 
instead  of  fees,  and  the  fees  are  to  be  paid  l» 
the  treasurer  of  the  county. 

PROTECTION   OF  JOSttCEB. 

Justices  of  the  peace  are  by  this  bill  to  ht 
protected  from  vexations  actionafor  the  manoer 
m  which  they  exercise  their  discretionMT 
powers.  (See  Basseti  r.  GodbdboU,  3  ^9$. 
lai ;  2  Archbold's  Justice  pf  the  Peace,  p-43> 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

BBPOWriD  BT  BABBUTBRS  OF  THE  SEVERAL  COURTS. 


%sf tf  €%»tcf llffr. 
Gib^imv.Jngo.    Jan.  27, 1848. 

TAXATION    OF    COSTS.  —  8RBVICB    OF    8UB- 
,  PKBNA  TO  APPOINT  SOLICITOR. 

(   Tke  soMtw  o/  a  dtftndant  who  wmo  abroml, 

'  -  hminff  died  dmimf  ike  tmeeiitm  ^ikebooto 

ardorid  to  he  paid  Ay  the  d^endsmie,  and 


thereupon  the  taxing  mooter  r^fkt^  J* 
proceed,  the  defendant  was  ordmi  f»  f 
served  with  subposna  to  appoint  anOtkero^ 
Hcitor,  and  sertiee  nfi^,  mder  the  es^i^ 
stances,  at  the  late  residence  offoriiesmk 
whom  the  defendant  last  And  i^^^^/J 
sidsd,  was  ordered  to  be  **•«'  PT 
oenriee.  *"'  *  '      *  '"' 


8tip0n&tOmti9i  Lord  Chauelhr^-^Vict'Cktmeilhr.r^V^  C.Kmfhi  Bruci. 
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MFK  AtfrnUfy,  with  whom  wn«  Mr.  HtathJiM, 

steted  Ihflt  the  plaintiff^,  to  whom  the  defend- 
ants generally  had  been  decreed  to  ^y  the 
coflte-of  the  euit/ being  dealrous  of  obtaining 
an  order  that  Mr.  Mills,  the  Taxing  Master, 
should  proceed  with  the  taxation,  had  been  di- 
ircted  by  his  Honour  Vice-Chancellor  Wigram 
to  make  this  application  to  his  Lordship.  The 
solicitor  of  one  of  the  defendants  (Simpson) 
having  died  since  the  date  of  the  decree,  the 
Taxing  Master  declined  to  proceed  until  an- 
other solicitor  was  substituted  for  the  former, 
as  the  defendant,  Simpwn,  was  unrepresented ; 
but  the  latter  had  left  this  country  for  America, 
where,  as  was  stated  in  an  affidavit,  it  was  be- 
liered  that  he  intended  to  reside  permanently. 
When  in  this  country,  being  the  captun  of  a 
merchant  vessel,  he  had  no  fixed  place  of 
abode,  but  had  last  resided  at  the  house  of  his 
father  and  sister,  who  had  since  left  it.  and 
whose  present  dwelling  was  not  known  to  the 
plaintiffs.  Under  the  old  practice  the  parties 
were  represented  by  their  respective  clerks  in 
court,  and  when  one  of  the  latter  died  during 
the  suit,  the  solicitor  named  another.  Since 
the  5  &  6  Vict.  c.  103,  and  the  General  Orders 
of  October,  1842,*  the  noHoitors  themselves  per- 
ibrm  the  duties  of  the  sworn  clerks,  &c.  The 
dfflicultv  in  the  present  instance  was  to  ascertain 
the  rooae  Of  proceeding  when  the  solicitor  was 
dead  and  hts  elientabroad.  They  cited  Hatci^ 
Y.  Hoper,  1  P.  Wms.420;  FrankUnv,  Coiktmn, 
1^  Ves.  2 ;  and  ShUUbeer  v.  Lanpdale,  quoted 
in  a  note  to  the  last  case. 

The  L&rd  Cka»eM>r.  The  order  you  want 
is  one  for  a  subpoena  against  the  defendant, 
Simpson,  to  appoint  another  solicitor  in  the 
room  of  the  deceased.  The  Question  is,  what 
service  of  such  subpoena  will  be  sufficient ;  and 
tUia  remains  precisely  as  it  did  before  the 
passing  of  the  above-mentioned  act,  which 
nierely  took  away  the  exclusive  right  of  the  six 
clerks  to  appear.  I  will  make  an  order  for 
semcte  of  such  enbpcena  on  the  defendant, 
Simpson,  and  that  service  of  it  at  bis  late  resi- 
dence, being  the  residence  of  his  father  and 
sister  a  short  time  since,  shall  be  deemed  good 
MTvice. 


fFicT'O^xiiancrr  of  Cnglantr. 
TT^ytatoA  V.  Potomm.    Jan.  20, 1848. 

DISCLAIMBR.— DISMlflSAL  OP  BILL.— COtfTfl. 

On  an  appKcaiion  of  the  plaintiff  to  dismiss 
Hs  bill  tpitk  costs  against  a  disclaiming  de- 
fendant, without  prejudice  to  any  question 
how  the  costs  of  such  drfendant  should  be 
ultimately  bome,  order  refused. 

In  this  case  one  of  the  defendantato  the  wit 
(^adanned  all  interest,  and  Mr.  Nalder  now 
aopfied  to  the  court,  on  behalf  of  the  plaintiff, 
that  the  bill  might  be  dismissed  against  such 
defendant^  with  costs  to  be  paid  by  the  plain- 
fiff,  but  without  prejudice  to  any  question  which 
Bhould  be  theseafter  raited,  by  the  plaintiff  as 
%o  the  mod*  ia  whieh  such  ^ osts  should  be  «lti- 
mstiely  home,   citing   the  case  of.  Bapg  v. 


Lambert,   5  Haie^  974,  as  dtraotly  in  point. 

None  of  the  other  defendaats^had  been  served 
with  notice  of  the  motion. 

The  Viee-Chancellot  refused  to  make  the 
order,  saying  he  could  not  (qualify  it  in  the  Way- 
asked,  as  it  might  throw  a  liability  upon  absent 
defendants. 

Waltcn  V.  Johnson.    Feb.  14,  1847. 

YBARLT    TEKANT.  —  KfeOSI  VBR.  —  IN- 

juNcrriON. 

In  order  to  obtain  a  special  injunction  against 
a  yearly  tenant,  occupying  land  in  the  oos- 
session  of  a  receiver  6f  the  coutt,  by  mrtue 
of  an  agreement  with  such  receiver,  it  is  not 
necessary  that' a  bill  should  have  been  filed 
against  such  tenant,  although  he  was  no 
party  to  the  original  suit. 

A  SUIT  bad- been  iostitoted  in  this  case  for 
carrying  out  the  trusts  of  a  deed,  and  by  a. 
decree  in  the  cause  a  receiver  had  been  ap- 
pointed of  ce^taii^k  real  estates  in  Yorkshire* 
John  Farmdale  was  the  yearly  tenant  of  one  of 

{ the  farms  belonging  to  the  property,  and  had 
been  let  into  posasssion  bv  the  receiver  with 

{the  approbation  of  the  Master.    On  ^le  7th 

*  September  last,  the  receiver  gave  him  ttotieato 
quit :  the  time  of  notice  would  expire  in  Mavch^ 

'  1848,  and  a  pro{)osal  to  let  to  snotbar  tenant 
from  that  time  had  been  carried  in  and  attowed 
by  the  Master.  John  Farmdale  was  nraoe^d«> 
ing  to  remove  the  hay,  green,  fodaer,.  and 
manure  from  the  farm,  contrary  to  the  custom 
of  the  eountryt  as  sworn  upob  affidavit.  JAn 
Farmdale  was  no  party  to  the  suit.  A  speeiaL 
injunction,  expart0,\\dm  now  appUed  for  tore- 
strain  him  from  removing  the  iN*operty« 

Mr.  B.  F.  Smith  appear^'.d  for  the  intuaction, 
and  contended  that*' although  no  bill  had  been 
filed  against  John  Farmdale,  it  was  compeleat 
for  the  court  to  grant  the  injunctiofa  without 
such  a  proceeding,  as  a  receiver  had  been  ^ 
pointed,  who  had  desit  with  J.  Farmibk  fsmer 
the  sanction  of  the  court. 

The  Viee^Chon&ellor  said,  that  iha.  tenant 
had  in  fact  entered  into  an  agreement  with  the 
court  itself  by  means  of  the  recesver,  andi  he 
did  not  think  it  was  necessary  that  a  bill  should 
be  filed  against  him.  The  injunction  migh^  be 
taken  in  the  terms  sought. 


fBit$'€tmttXlax  Bni^f^t  3Bntcr. 
Knight  v.  Cawthron.    Dec.  21,  1848. 

PRACTICE.— 23rd    ORDBR  OI^  AlTOUST,  1941. 

Where  the  executors  of  am  of  several  next  of 
kin  filed  a  bill  atfainst  the  administrator  ^or 
an  account  and  payment  of  their  distrtbu'- 
tive  share,  it  wax  k$ld  iki$  the  other  next 
qf  Aw  might  be  served  ytith  a  copy  of  the 
bill,  pursuant  to  the  23rd  Order  of  August^ 
1841.  '  >     ^. 

Thomas  Cawthron  died  inteatafta  in  An* 
MC^  leapv  and  the  pr^aant  iw^  waftinstililed 
by  tho  ejecntaiB  «l  oBB  of 'hia  Mxi  of  JoAk  iriiA 
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wwe  four  in  number,  agaiast  the  administnitor 
for  the  purpose  of  baying  his  accounte  taken 
and  the  distributive  share  to  which  the  plaintiffs 
were  entitled,  paid  to  them.  Tlie  other  next  of 
kin  were  served  with  a  copy  of  the  bill  in  the 
canse  now  coming  on  to  be  heard. 

Bacon  and  Law,  for  the  plaintiff,  proposed  to 
take  the  ordinary  decree  to  account. 

Russell  and  Nalder,  for  the  defendant,  re- 
quired that  there  should  be  an  inquiry,  whether 
Ann  Shillito,  one  of  the  next  of  kin,  had  sanc- 
tioned certain  payments  as  alleged  by  the  de- 
fendant's answer. 

The  Vice-chancellor  said,  that  such  an  in- 
quiry wo\ild  be  proper,  but  that  he  thought  the 
next  of  kin  had  been  improperly  made  parties 
by  service  of  copy  of  bill  only. 

Bacon  and  Law  cited  Powell  v.  Cockerell,  4 
Hare,  657,  and  Smith  v.  TWey,  (V.  C.  Wi- 
gram's  Court.) 

The  Vice^ChdnoeUor  said,  that  as  Ann  Shil- 
lito might  contend  that  the  plaintiffs'  testator 
was  not  one  of  the  next  of  kin,  there  certainly 
was  a  question  to  be  decided  between  her  and 
the  plaintiffs.  He  would  however  comnmni- 
cate  with  Sir  James  Wigram,  who,  it  was  said, 
had  decided  a  case  similar  to  the  present. 

At  a  subsequent  period  of  the  day,  the  Vice* 
Chancellor  said,  that  Sir  James  Wigram  did 
not  remember  the  point  being  raised  before 
him,  but  that  he  considered  the  present  to  be  a 
case  within  the  23rd  Order.  As  be  understood 
the  Vice-chancellor  of  England  held  the  same 
opmion  with  Sir  James  Wigram,  he  could  not 
feel  himself  at  liberty  to  decide  contrary  to  the 
opinions  of  two  learned  judges  of  such  ex- 
perience* 


(Before  the  Four  Judges.) 

Robins  v.  Fennell  and  another.     Michaelmas 
Term,  Dec.  23,  1847. 

JLTTORSKY, — AGENT. — MONEY   HAD  AND 
RECEIVED. 

A  eUent  in  tA$  covmtry  emphyed  a  oowniry 
attorney  to  sign  jwdgmmt  o»  o  warrmU  of 
attorney  for  him.  EseeeuUon  was  sned  out, 
and  the  London  agents  of  the  comUry  ai" 
tomeg  sent  the  writ  into  the  country  to  be 
executed.  The  money  was  remitted  toLon^ 
don  and  paid  into  the  bankers  of  the  Lon- 
don agents :  Held,  that  money  had  and  re- 
ceiveii  would  not  lie  by  the  cUent  against 
the  London  agents  s  there  was  no  pHmiy 
between  them. 


Slade,  an  attorney  in  the  country,  had  been 
employed  by  the  plaintiff  to  conduct  a  suit 
against  a  person  called  Heath.  Slade  employed 
the  defenaants  as  his  London  agents,  A  letter 
was  written  by  Slade  to  his  agents  in  London, 
directing  them  to  sue  out  a  writ  offi.fa.  The 
writ  was  accordingly  issued,  indorsed  with  the 
names  of  the  defenaants,  and  delivered  to  the 
sheiiff,  who  levied  under  it,  and  returned  the 
Dtooeeds  into  th»  hands  of  the  defendanU. 
Under   these   drcomalaBCM*  «a  actbn   for 


money  had  and  received  was  hsowht  by  Ae 
phuntiff  against  the  defendants  ibr  ue  amoaak 
so  paid  into  their  hands  by  the  sheriff,  and  a 
verdict  found  for  the  plaintiff,  with  leaire  le* 
served  to  enter  a  verdict  for  the  defendaaU,  if 
this  court  should  be  of  opinion  that  the  action 
was  not  maintainable.  A  rule  nisi  having  been 
obtained, 

Mr.  AT.   Smith  and    Mr.   TapreU  showed 
cause.     The  authorities  on  this  subject  aie 
rather  conflicting.     The  cases  of  Moodif  ¥. 
^encer^  and  lAlly  v.  Hayes^  are  strong  autbo- 
nties  to  show  that  the  present  form  of  action 
can  be  maintained.     Wnere  a  sum  of  money  u 
specifically  paid  over  as  the  result  of  an  execu- 
tion in  a  particular  suit,  it  becomes  monefpaid 
to  the  use  of  the  client.    A  delegated  authority 
is  given  to  the  defendants  by  the  attorney  in 
the  country,  and  by  virtue  of  that  authority 
they  receive  money  which  is  due  to  the  dieni, 
ana  for  that  purpose  there  consequently  arises 
a  privity  between  the  plaintiff  and  the  defend- 
ants.    A  case  of  Haniey  v.  Cassam  was  de- 
cided this  last  Term  in  the  Exchequer,  in 
which  a  summary  application  to  that  c(Hirt 
was  granted  for  the  purposes  of  compeliing 
attorneys    to    pay    over    a   auox    of    money 
under  a  similar  state  of  circuoistances.     In 
Griffiths  V.  WiUiamSt'^   the    London  agent  is 
spoken  of  as  the  plaintiff's  attorney- in  London, 
and  the  Court  of  Exchequer  so  treated  him  in 
the  caae  already  referred  to. 

Crowder,  control.  The  case  of  Cobb  v.  Bech^ 
is  the  latest  decision  on  this  subject.  All  the 
cases  were  there  fully  brought  under  the  con* 
sideration  of  the  court,  and  it  was  held  that 
there  must  be  a  privity  between  the  plaintiff 
and  defendant  to  support  the  action  of  monq 
had  and  received.  The  only  case  which  is 
really  at  variance  with  that  decision  is  Mw^ 
V.  Spencer,''  which  cannot  now  be  supported. 
Haniey  v.  Cassam  is  not  an  authority  here,  for 
that  was  an  application  to  the  summary  juris- 
diction of  the  court.  [Lord  Denman,  C.J. 
We  will  not  trouble  you  any  further  at  present 
We  will  inmiire  about  the  case  which  is  said  to 
have  been  aecided  by  the  Exchequer,  and  let 
you  know  whether  we  require  to  hear  you  any 
further.] 

CMr.ad.vMlt. 
Lord  Denman,  C.  J.  We  think  the  case  of 
Cobb  T.  Becke  to  be  almost  identical  with  the 
present*  The  distinction  between  that  case 
and  the  previous  one  of  Moody  v.  Spencer,  is 
not  satisfactorily  established,  but  if  a  preference 
is  to  be  ^ven  it  must  be  assigned  to  the  latter 
of  the  two  cases.  We  delayed  the  decision  of 
this  case,  as  we  were  told  that  the  Court  of 
Exchequer  took  a  different  view  of  the  ma^> 
ter»and  had  in  Haniey  v^  Cmsom  eoforoed 
the  claim  of  a  ctient  against  a  London  agent. 
We  agree  with  the  case  of  Haniey  v.  Cassam,a, 
the  last  number  of  the  Lav  Times  the  le^ 
of  which  we  believe  to  be  correctly  gives,  Toii 
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ca»e  lay8'  ^i&im  flie'  rtde,  that  wbra  «  London 
agent  has  acUd  on  untrnctionB  from  a  country 
attorney,  and  has  received  money  in  the  action 
and  settled  it  on  accomitwith  the  conntry  at- 
torney, the  court  will  treat  the  London  agient 
as  the  attorney  for  the  plaintiff,  and  as  receiv- 
ing the  money  in  that  character,  and  therefore 
liable  to  pay  it  over  to  him.    We  can  easily 
conceive  a  case  in  which  the  town  agent  may 
make  himself  liable  to  a  country  client,  and  the 
court  may  well  desire  to  see  that  such  has  been 
the  case,  in  order  to  exercise  its  summary  ju- 
risdiction, and  in   each    individual    instance 
compel  an  attorney  to  do  justice ;  but  where  the 
client  does  as  he  has  done  here,  and  seeks  for  re- 
lief by  action  and  not  by  summary  application, 
he  cannot  recover  unless,  from  the  relation  which 
has  existed  between  him  and  the  London  agent, 
the  law  implies  a  contract  to  pay  on  request. 
The  client  here  employs  the  attorney,  and  is 
liable  to  him  for  costs.    In  case  of  negligence 
in  the  conduct  of  the  cause  the  client  must 
bring  his  action  against  the  attorney.     And 
though  the  client  may  probably  know   that 
his  attorney  living  in  the  country,  the  business 
most  be  conducted  in  town  by  a  town  agent, 
his  payment,  for  the  work  done  to  the  town 
agent  will  not  discharge  him  from  his  liability 
to  the  attorney.    In  like  manner  the  attorney 
employs  a  town  agent,  that  agent  doea  not  know 
the  client,  and  tfaiovgh  he  actually  perfcnrnw  the 
work,  he  cannot  maintain  an  action  for  work 
and  hboor  against  the  client.    The  rif^ts  and 
liabilities  of  partiea  under  such  circumstances 
are  strictly  reciprocal.    This  matter  is  well  ex- 
pressed by  Lord  Hardwicke,  in  the  case  of 
Toflor  V.   l>»tf.ff     That  was  a  petition  to 
compel  one  of  the  six  clerks  to  sign  a  certificate 
of  Ae  time  of  filing  a  replication,  but  who  re* 
fused  to  do  so  till  he  had  been  paid  his  fees. 
Those  fees  had  been  paid  to  a  sixty  clerk,  who 
had  absconded,  and  Lord  Hardwicke  laid  it 
down  as  settled,  that  "the  six  clerk  cannot 
come  on  the  client  or  solicitor,  but  must  on  the 
sixtv  clerk  for  his  fees.    With  the  sixty  clerk 
is  the  dient  to  hare  privity  or  connection,  so 
that  payment  to  him  is  conclusive  to  the  six 
clerk.    The  practice  since  has  been  that  the 
sixty  derk  has  taken  on  him  to  pay  the  six 
clerk,  between  whom  and  the  client  all  inter- 
course is   cut  off.*'     It  is  the  same  with  a 
London  agent.    That  being  the  state  of  things, 
the  qnestion  is,  iHiich  of  two  innocent  partioB 
most  suffer   by  the  misconduct  of  a  third. 
That  qnestion  nmst  be  answered  with  reference 
to  legal  principles  which  we  find  wdl  stated  in 
the  case  of  mlUams  v.  Everitt,^  ^idiieh  decides 
that  such  an  action  must  result  from  the  privitv 
between  the  parties.    The  decision  from  whicn 
we  dissent  {Moodif  v.  Spencer)  appears  to  have 
been  nmde  without  reference  to  Cohh  ▼.  Betkt^ 
and  other  authorities.    There  must  have  bear 
some  particular  circomstances  to  give  rise  to 
some  diatinctkm  between  the  two  cases ;  hot  if 
otherwise^  then  we  are  coMptUed  to  prefer  the 
one  to  the  other.  Role  absokte. 
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Rfihins  V.  FenntXl  and  another,     Hilary 
Term,  1848. 

A  AULA  was  obtained  in  the  early  part  of 
this  (Hilary)  Term,  calling  on  the  London 
agents  to  show  cause  why  they  should  not  pay 
over  to  the  plaintiff  the  sum  of  166/.  3«.,  being 
the  nroceeds  of  the  execution  paid  into  their 
hands  by  the  sheriff. 

The  affidavits  in  support  of  the  rule  stated, 
that  since  the  action  of  Robins  v.  Fenmell  had 
been  commenced,  Slade*  the  attorney  for  the 
plaintiff  had  become  insolvent ;  that  the  money 
was  held  by  Messrs.  Fennell  &  Co.,  without 
any  authority  from  Slade,  who  required  the 
money  to  be  given  up  immediately;  that  a 
correspondence  took  place  between  Fennell  & 
Co.  and  Slade,  soon  after  the  money  was  re- 
ceived, and  in  the  first  letter  Messrs.  Fennell 
&  Co.  asked  what  they  were  to  do  with  the 
money  remitted  by  the  sheriff;  to  this  letter 
there  did  not  appear  that  any  answer  was  giveuj 
but  in  the  following  letter  written  by  them 
they  claimed  to  hold  the  amount  against  a 
debt  due  to  them  from  Slade.  On  the  other 
side  it  was  alleged,  that  this  money  came  law- 
fully into  the  hands  of  Messrs.  Fennell  &  Co., 
and  in  the  ordinary  course  of  business,  and 
that  they  had  a  right  to  retain  it  on  the  ground 
that  Slade  was  indebted  to  them  in  a  greater 
amount. 

Mr.  Crowder  and  Mr.  Bell  showed  cause. 
This  application  to  the  smnmary  jurisdiction  of 
the  court  is  in  fact  seeking  to  get  a  revision  of 
the  former  case.  Most  of  the  persons  who 
now  make  affidavit  were  examined  as  witnesses 
at  the  trial,  and  might  then  have  been  examined 
as  to  all  the  facts  which  they  now  state. 
There  being  no  privity  between  the  plaintiff 
and  Messrs.  Fennell  &  Co.,  the  only  remedy 
which  ^he  plaintiff  has  is  against  the  attorney 
he  employs.  There  are  two  cases, — ExparU 
Jones^  and  Gray  v.  Kirby,^ — in  which  it  was 
held  there  was  no  privity  between  the  client  in 
the  country  and  the  London  agents  of  the  at- 
torney he  employs,  and  that  if  a  London  agent 
receives  money  improperlv,  the  remedv  of  the 
client  is  not  against  hun,  out  against  nis  own 
attorney. 

Lordfi)efimafi,  C.J.  There  can  be  no  dis- 
tinction  in  favour  of  a  summary  applica^n  to 
the  court  in  cases  where,  for  particular  reasons, 
an  action  cannot  be  brought,  and  I  regret  that 
an  observation  to  that  eflSct  was  made  by  the 
court  in  the  case  of  Robins  v.  FenneU,  This 
application  can  only  be  supported  on  the 
ground  of  fraud. 

Mr.  M.  Smith  and  Mr.  Taprell,  in  supnort 
of  the  rule.  The  facts  of  this  case  do  disclose 
a  state  of  things  sufficient  to  justifjr  the  inter- 
ference of  the  court,  otherwise,  as  it  was  said 
by  Lord  Denman,  C.  J.,  in  In  re  Oliver,^  '*  a  very 
impure  and  often  fraudulent  practice  would 
prevaiL"  It  is  clear  from  the  affidavits  tJ 
Slade  never  gave  any  authority  to  the  Lona 
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(Before  Mr.  Jastice  "Vngtoftao.) 
Toddy.jQhnmm.    JaB.96, 18M. 

l^lkACTICE. — SKCUKirr  tOB  C0OT8. 

TA«  defendant  obtained  im  oriler  /or  MCitn/y 
/or  co«/«,  on  Mc  ground  that  the  plaintif 
resided  out  of  England,  Before  that  order 
VHU  complied  wiih  the  defendant  arrated 
the  plaintiff  in  a  cross  actum,  and  the  latter 
weht  to  prison,  and  then  took  onf  a  smmua 
to  rescind  the  order  for  security,  upon  which 
am  order  was  made  suspending  that  order 
as  long  the  plaintiff  remained  in  aetuat 
custody  in  the  cross  action,  and  giving  the 
defendant  in  the  present  aetiom  10  dai/i 
time  to  plead.  Some  dags  t^er  this  the 
defendant  in  this  action  discharged  the 
plaintiff  out  of  custody,  who  at  the  etpirn" 
tiou  of  the  10  days  signed  judgment  for 
want  of  a  plea,  thoufh  he  {the  plnnt^f) 
had  not  givim  security.  Held,  that  tht 
judgment  was  irregular,  as  the  order  for 
security  for  costs  revived  on, the  plainl^t 
discharge  from  prison. 

On  a  former  day  H.  Hiil  diMniiad  a  rak, 
caUiag  upon  lihe  pkuBliff'  to  ahow  caxna  wbf  ^ 
judgpmeot  ■  signed  heiviii  aa  for  imnt  of  7^ 
shcrald  not  be  set  aside  for  invguiartty.  lie 
facta  were  as  folloara  t--M)&  the  Itth-Novemher, 
the  ^dafemiant  obtained  an  ordtf ,  foqurhig  the 
plaintiff  to  give  secarity  for  ooata,  with  itUy 
of  proceedinsfs  antil  ffhren,  on  tlie  jgrodnd  itaA 
he  waa  raaiding  out  of  Bngbiid.  The  deftnd* 
ant  having  a  crosa  demand,  arraaled  the  pfani' 
tiff,  who  thereupon  went  to  prlMii.  Upon  tibn 
the  plaintiff  in  the  pneaantaetioii  (who  nad  not 
compHad  with  the  order)  took  ciiil  a  cummooi, 
upon  wbicb  the  following  order  was  made:— 
"  1  do.  order  that  my  order  mtnuning  ^ 
phdntiff  fnora  proceeding  be  enspeitdad  aa  loar 
as  he  remains  in  actual  'custodir  in  the  croit 
action,  the  defendant  in  this  aoit  to  have  teo 
days  persmptorily  to  plead  pfeading  iasnabiy.'* 
Seven  days  after  the  making  of  thM  evder.  the 
praoent  defendant  sent  a  discharga  t^  the  pwa- 
tiff,  and  he  was  thereupon  nlaaaea  fromieuitMi|f » 
and  the  defendant  not  having  tdended  widHB 
the  ten  days  the  plaintiff  signed  judgment,  be 
however  not  liavmg  given  secuAcy  for  eoits- 
The  present  rule  was  obtained  on  the  gtoend, 
that  as  the  order  suspending  thnnrdsrteee- 
cuiity  for  costs  operated  only  so  long  as  the 
plaintiff  remained  in  actual  enstody»  it  revirid 
on  his  being  released,  and  that  thereHMae  die 
defendant  was  not  bound  to  plead  until  each 
security  was  given. 

BramweU  showed  oanae,  and  ooatcnded,  dnt 
as  the  letting  of  the  pWntiff  ontof  <!Uslod7i*> 
the  defendant's  own  net,  it  did  uni- rewire  Ae 
former  nrder. 


tto^rstaitt'this 'Oumey^  and  the  ■cori< 
resnondenee  shows  that  at  first  Messrs.  FenneU 
ada  Coc  reijuested  to  knOw  what  tiiey  were  to 
do  with  the  money  paid  into  their  hands^  and 
did  not  then  dainr  to  retain  it  against  the  debt 
dns  to  them  from  Slade.  'The  court  frequently 
does  eocereese  its  summary  jurisdiction  over 
attorneys  in  cases  where  no  action  can  be  main- 
tained. The  court  will  sometimes  reouire  part 
of  the  premium  given  by  an  articled  clerk  to  be 
given  up  by  the  attorney,  although  the  clerk 
has  violated  his  part  of  the  eontract,  vet,  under 
these  circumstances^  no  action  coula  be  sup- 
ported. 

Lord  Denmctn,  C.  J.  Without  much  con« 
sidering,  in  the  first  instance,  whether  this  is 
a  ease  contemplated  in  onr  judgment,  we  might 
be' slow  to  attow  the  country  client  to  come  on 
the  town  agent ;  but  the  money  here  does  not 
come  into  his  hands  as  the  town  agent,  and  in 
the  ordinary  course  of  business  as  such,  bnt 
ou(  of  the  ordinary  course.  The  letter  referred 
to  in  the  affidavit  shows  that  to  be  the  fact, 
and  it  is  only  to  be  regretted  that  the  answer 
to  that  letter  could  not  be  found  and  was  not 
set  ou^  The  reply,  however,  in  some  respect 
makes  np  for  the  omission.  It  is  to  this  effect, 
— ^*  We  are  surpiised  at  your  requiring  us  to 
refund.''  That  shows  that  a  demand  to  refund 
had  been  .made.  On  this  short  statement  of 
things,  it  .appears  that  the  client  dicl  not  receive 
the  moaev  in  consequence  of  the  negligence  of 
th6  Lonaon  attorney;  but  this  latter  had 
clearly  no  right  tp  apply  money  so  received  to 
his  owii  tis^.  M^  donbC  is  whelber,  as  there 
bat  been  an  action  and  a  trial,  we  ought  now 
to  albw  Robins' to  obtain  the  money,  on  a  sum- 
marjrapplfcation.  ' 

Mr.  Justice  I'atteson. '  If  this  money  had 
been  received  in  the*  ordinary  course  of  busi* 
nes8»  and  not  under  special  circumstances 
which  would  make  the  London  agent  Uable,  I 
should  hav0  thought  that  there  could  be  no 
distinction  between  a  summary  application  and 
anuction.  But  here  the  money  was  not  re- 
ccived  in  the  ordinary  course  of  business,  but 
the  undersheriff,  on  not  finding  the  countrv 
attorney  at  home,  sent  to  the  London  agent,  it 
is  manifest  that  the  London  agent  had  not  re- 
ceived the  assent  of  the  country  client  to  put 
this  money  into  the  general  account,  for  there 
was  an  expression  of  surprise  at  being  'caUed 
on  to  refund  it.  These  facts  distinguish  this 
case  from  the  other.  The  nonsuit  there  was 
not  wrong,  because  there  was  no  privity  be- 
tween the  parties.  But  here  is  a  case  where 
privity  is  not  necessary  to  enable  one  of  the 
parties  to  apply  against  the  other  in  a  summary 
form. 

ttr.  Justice  Coleridge. ,  I  am  entirely  of  the 
sanae  opinion. 

Mr.  Justice  Wightnmn  concurred. 

Lord  Denman,  C  J.  I  am  not  sure  that 
thf|p  facta  would  not  maintain  the  action,^  for 
where  a  person  gets  my  monev  I  hstve  a  right 
So  ^  he^^sts  it  to  my  use.  The  matter  is  not 
founded  on  ^rivi^.  He  has  got  the  m^p^y 
wropgfuUy*      «  ,    iU)A«  «h«9lut^  with  cotU« 


H.  Hillf  contrii,  was  not  called  upon.  - 
ff^ASsida,  J*'   Thn  araec  wuBli'l  nHnS 
traininsr  the  order  for  aecnnfcrfa^  casts  1 


straining  the  order  for  secnri^fc^^ ^^ 

intended  to  opanle  oidyno  foagns  ^pbiMif 
was  in  tactual  custody^  smdi  h  iMidell^pii* 
of  ttetoMuy^oftet 


AfMHM*  ^biftfrf  CmmumMtmtr^^t^ohtqmr* 


3ft*  K 


i  tli^>|AuiittiP  w»^.MtM  mmaif  at  the 
defeodanl'a  suilv  but  s«  tqoa  as  the  pUuntiff 
became  released  it  would  of  course  revive,  and 
before  tbanfoTO  tbe  Blaifltf  eould  eaU  upon 
the  defeodant  to  plead».he  ought  to  have,  fpiven 
aecority.  The  judgment  was  therefore  irregu- 
lar, and  tiuB  rule  mtiat  be  abaolute. 

Rule  absohite. 


Common  9Umm. 
Stead  V.  WilHami.    Hilary  Term,  U48. 

INSOLVENr  PLAINTIFF. —  SBCURITY   FOB 

coara. 

lb  4»  actiatfor  the  infringement  qf  a  patent, 
the  court  wiU  not  grant  a  rule  nisi  eaUing 
mna  an  huohent  plaintiff  to  give  eeenrity 
jar  coettf  where  the  circmnsianees  do  not  at 
Uaat  lead  to  a  airong  presumption  that  hie 
assignee  miU  adopt  the  aetton  and  proceed 
for  the  hen^  of  the  estate, 

iJhanneU,  Seijeant,  moTed  in  this  cause  on  be- 
half of  the  defendant  for  a  role,  calling  upon  the 
plaintiff  and  the  assignee  in  the  Insolvent  Court, 
to  show  cause  why  the  plaintiff  should  hot  give 
aeoimty  for  costs,  aad  why  the  proceedings  in 
thm  mma  time  should  not  be  sUyed.    The  ae« 
tiosi  was.for  the  infringement  of  a  patent,  and 
had  been  tried  at  the  Liverpool  Summer  As- 
oisasw  1%^Z,  wheD  the  plaintiff  obtained  a  ver- 
dict«    A  rule  for  a  Jiew  feridi  was  made  absolute 
in  XcioUy  Term^  1644^  and:  the  venue  soon  after 
€h»««ed  to  MiMleeex.    On  the  ai^th  of  No* 
vember  laaU  no  proceedings  in  the  ac«ioB  har- 
hig  ,iakea  place  aiace  Trinity  Term  1844,  the 
plWMtiff  was  committed  to  the  Queen's  Beach 
pfnmo» .  under  an  execution  at  the  suit  of  a  cie« 
dito%  Cor  377/*  7a-    On  the  8ist  December  an 
order  ma  made*  upon  the  petition  of  the  etec»« 
tiosft  creditor,  under  tbe  1  &  2  Vict.  c.  110,  as. 
36  «w}  37,  vesting  all  the  estate  and  effects  of 
the  plaintiff  in  the  provisional  assignee  of  the 
Inn^vant  Court,  and  eince  that  the  plaintiff 
hsidt  gsveo  BOtiee  of  trial.    Under  these  eirevm* 
stai»ee8  it  was  submitted  the  rule  ought  to  be 
j^naiM*  Dantai^  y.  lVilHaa»,  8  Dowl.  183 ;  in* 
solvency  in   this  respect  stood  on  the  same 
footing  as  bankruptcy,  Het^ford  v.  Knight^  2 
B.  A.  0. 679.    The  right  ckimed  in  the  pie- 
nent  case  might  becosM  that  of  tbe  asaianees, 
and  be.  matariaUy  for  the  benefit  of  the  bank, 
rupft's  estate,  altbouf^  the  daroagee  in  .the  ac* 
taon^;  m^t  not  go  to  the  aseiffneea.    On  this 
poiiit.the^case«4l>0»ltifi  V.  fMOMMt  was  very 
likalbepreeenc  . 

Masde,  J.  Show  that  the  plaintiff  ia  pro* 
ceeding  not  for  himself  but  for  somebody  dse, 
mnd  tllgt.  he  is  a  man  of  stnw,  and  then  .you 
iirill  no  doubt  be  entitled  to  securitv  for  costs. 
If  tke  aesignee  ianot  inter£sring,  andthe  insoi. 
w^ent  himself  proceeds  in  tbe  action,  you  cannot 
bave  a  rule. 

eUaanfH,  SeQsiBt,  seienred  to  yFtwy  t. 
JMs'engmt  8  Seot^  867. 

iriMr.C.  J!.    Wo  eannot  assume  thai  the 
mmmfumea  will  4idopt  thia  action,  and  there  ia 
hart  ol^,dipign>Bad  for 


that  the  asaigneea  would  prootad  with  *tim 
canaa.  If  the  nde  were  granted,  aad  k  ap* 
peantd  upon  affidavits  that  the  assignee  would 
not  adopt  the  aetionylfae  rule  would  be  die* 
charged,  and  unless  the  present  circumstancea 
weia  auch  aa  to  lead  to  a  strong  presumption 
that  the  assignee  would  adopt  the  action  and 
proceed  for  the  benefit  of  the  estate,  the  court 
could  not  interfese  even  to  the  extent  of  grant* 
ingarule* 

Rule  refused. 


IPlTC^fitttfr* 
Wenham  r.  Bowman,    Jan.  27,  1848. 

DiaCHABOB  or  A  PBUSONIN  PBI80N  UNDMt 
AN  ATTAOHMBNT  lS8t7 BD  OUT  OF  THB 
COUBT  OF  CHANCBRT.  —  COMMON  LAW 
COURT  NO  PO.WBR  TO  IIX«C0MMlT.-*-8BB- 
VICB   OP  BULB.«-COaT8k 

WhereM  prisoner  t»  eaecuHon  wader  an  at-> 
taekntnt  issued  out  of  the  Court  of  Chan-' 
eery,  applies  to  a  judge  at  chambers  under 
the7  ^B  Viet.  e.  96,  and  upon  an  affidavit 
of  service  of  the  summons,  which,  however, 
kasnevef  been  served  so  as  to  reach  the 
party,  and  the  judge  makes  an  order  fbr  kia 
discharge,  the  court  will  grant  a  rate  to  set 
aside  suck  order,  except  so  far  as  it  mtig 
operate  to  protect  the  officer  of  the  prison. 
The  court  wiU  direct  the  costs  of  the  ap- 
.    plication  for  ,such  rule  to  he  paid  by  tne 

prisoner. 

When  a  judge  at  chambers  has  erronsouMty 

ordered  the  discharge  (/  a  prisoner^  cea* 

filed  under  an  attachment  issued  ow^  qf  the 

Court  of  Chancery,  this  court  has  no  power 

to  direct  that  he  be  re^committed^ 

When  in  such  casa  neither  ike  pfiaoner  nor 

hie  attorney  are  to  he  fmmd,  the^cc^t  wiU 

deem  a  service  at  the  place  from  whixk  tha 

qgidavits  are  dated  to  be  stjieients 

On  the  let  December,  1847,  the  plaintiff  was 

taken  in  execution  under  an  attachment  issued 

hy  the  Mastar  of  the  Rolls,  and  afterwards,  on 

his  own  application,  removed  to  the  Queen's 

prison,  until  he  should  have  paid  the  costs  of 

the  defendant  in  the  suit.    On  the  Tth  Januarjr, 

in  consequence  of  an  application    made  on 

behalf  of  the  plaintiff  to  Mr.  Baron  Pktt  at 

chambers,  upon  an  affidavit  intituled  "  Exparte 

Wenham,''  a  summons  was  issued  calling  upon 

the  defendant's  attornev  to  show  cause  Why  the 

plaintiff  should '  not    oe   discharged    out   of 

custody.    It  was.  said  this  affidavit  was  untrue. 

There  was  no  service  of  the  summons  npon  the 

defendimt's  attorney,  nor  had  he  any  kt)ow» 

ledge  of  it;   but  upon  subsequent  inquiry,  ft 

was  discovered  that  it  had  been  left  with  U 

woman  who  had  the  general  superintendence 

of  the  building,  in  a  part  of  whicii  the  defendf-; 

ant's  attorney  had  chambers.    No  person  ap-' 

pearittg  for:he  defendant,  a  rule  wa)i  obtame^ 

nnder  the  ▼  fc  8  Vict.  c.  96,  for  the  ^IMntiffV' 

discharge  .upon  an  affidavit  thsit  the  summonsT 

had  been  lift  with  the  housekeeper  «f  the  de-> 

'      n  tunmef.    tide  iftdavit  was  uotdttfletf^ ' 


m 


SupBrW^  €^MV9  J 


■JiiiijliinM>%irtJi/€hief. 


itt  tfa«  cause  "  ITtffitoii  V.  fioiMMm;"  -ritfaooKh 
tt  the  time  there  was  no  mtch  eauae.  Under 
these  circumstanceBy 

Bali,  on  the  22nd  of  tfaia  tnonth,  obtained'  a 
TQlle  nisi  to  discharge  the  order  of  Mr.  Baron 
Flatt,  and  that  the  plaintiff  be  re-committed  to 
hie  former  custody,  and  pay  the  costs  of  that 
application.  Neither  the  plaintiff  nor  his  SEt- 
tomey  were  to  be  found.    Now 

ne  Court  directed  that  the  rule  shovdd  be 
served  at  the  place  where  the  affidavit  upon 
which  the  plaintiff^s  disthaige  was  obtained 
was  dated  from. 

Lush,  against  the  above  rule,  this  day  showed 
cause,  and  contended  that  a  judge  at  chambers 
had  power  under  the  statute  to  dischsiige  a 
party  in  custody  under  an  order  of  the  (%urt 
of  Cnancery.  If  it  was  intended  to  be  said  that 
the  judge  had  been  imposed  on,  that  entirely 
failed,  because  the  affidavit  stated  that  he  was 
ih  custody  under  an  attachment  ont  of  the 
Court  of  Chancetv.  No  doubt  the  affidavit 
was  intituled  as  if  in  a  cause  in  this  court,  but 


lonMiipwiwnldMODderliir  sb^kiiiitf's^ 
ehwge  was  obtaMiBcL  [ftsrlbe^B.  ThaptriH 
'HSfer^wre  served  wuh  the  smbdwh,  iM&io 
did  not  appear  to  opfooB  tiie  mle;  laadk  wl 
a  case,  beyond  the  mere  £BbCt  of  servioe,  tU 
in  this  case  was  sworn  to,  the  jadgeaefftrlflsb 
at  the  affidsvit,  and  the  party  is  discharged  u 
a  matter  of  course.]  Hethea  contend^  thK 
the  court  had  no  powar  to  .re-commit  a  perm 
under  an  attachment  which  issued  out  of  tkt 
Court  of  Chancery.  That  coaxt  alone  hi 
iunsdiction  in  sadi  a  ease.  .And  this  eovt 
having  no  uower  in  the  matter,  the  order  w»i 
nullity,  ana  therefore  there  was  no  occasian  to 
set  it  aside.  [Parke^  B.  We  can  set  aside  tk 
order  of  Mr.  Baron  ^tt,  and  then  the  paitiei 
will  be  in  much  the  same  situation  astb^vot 
before  the  order.] 

Per  curiam.  The  order  must  be  set  aade, 
and  remain  as  if  never  issued,  except  for  the 
protection  of  the  officer. 

Role  abscAuteacoordiDf^. 


ANALYTICAL   DIGEST  OF  CASES. 

RBFOBTXD    IN  ALI.  THE   COURTS, 


^ommott  Saf9  Votttttf. 

GROUNDS  OF  ACTION  AND  PRIN-* 
CIPLE8. 

AGENT  AND  PBINCIPAiw 

See  Mininff  Company » 

ASSIGNMENT. 

Cojio^OBce  of  prsseut,  not  future  properti/, 
— A.,  to  secure  the  pajrment  of  518/.  by  him  to 
6.,  assigned  by  indenture  of  Jan.  1,  1843,  all 
his  goods  and  farming  stock,  which  were  then, 
or  which  at  any  time  during  the  continuance 
of  that  security  should  be,  in,  about,  and  be- 
longing to  il.'s  house  and  farm,  to  6.,  his  exe- 
cutors, &c.,  as  his  and  their  own  proper  goods 
and  chattels  :  proviso,  that  if  A.  should  pay  G. 
the  said  518/.  on  Ist  January,  1845,  or  at  such 
earlier  day  or  time  as  G.,  &c.,  should  appoint 
by  notice  in  writing  to  A,,  at  least  10  days  be- 
fore the  time  to  be  appointed,  with  interest  in 
the  meantime,  then  tnose  presents  should  cease 
and  determine.  A,  covenanted  to  pay  princi- 
pal and  interest  accordingly ;  and  it  was  de- 
dared  that  after  default,  and,  as  respected  the 
interest,  after  notice  in  writing  requiring  pay- 
ment, it  should  be  lawful  for  G.,  &c.,  to  re- 
ceive and  take  into  their  possession,  and  thence- 
forth to  hold  and  enjoy,  the  said  goods,  &c., 
and  also  to  sell  and  dispose  of  the  same  and 
every  part  thereof,  and  out  of  the  proceeds  to 
retain  the  principal,  interest,  and  expenses,  and 
to  render  the  surplus  to  A.,  &c. ;  and  that  until 
default  it  should  be  lawful  for  A,,  &c.,  to  hold, 
make  use  of,  and  possess  the  goods,  &c.,  with- 
out disturbance  by  G.,  &c. 

A.  not  having  paid  the  interest,  G.,  without 


notice  in  writing,  on  1st  Jan.,  1844,  took  poi- 
seaskm  of  all  the  goods,  &e.,  then  in  anddboit 
the  house  and  farm,  including  the  last  yt^i 
crop  of  hay,  and  some  other  articles  whidk 
were  not  A.*b  at  the  time  of  the  assignai^ 
but  had  been  since  brought  l^  him  into  the 
farm.  On  G.'s  entering  to  take  possenun* 
A.  d^vered  to  him  part  in  the  name  of  tfe 
whole,  and  signed  a  memorandum  of  tlK  de- 
livery,  acknowledging  that  he  had  made  de&dt 
in  payment  of  the  principal  and  interest  ^ 
receiving  due  notice  to  pay.  On  a  feig»^ 
issue  to  try  whether  the  goods,  &c.,  or  mj 
fMOt  of  them,  were  the  property  of  6.  at  Ih 
time  of  the  delivery  to  the  aheriff,  after  IC 
Jan.,  1844,  of  hfi.fa.  against  A.  at  the  saitflf 
another  creditor:  HM,  that  tiie  asaigmflt 
was  a  present  conveyance  from  A.toG,,9omt 
immeaiately  on  the  ezecvtion  of  the  inMvti 
to  vest  the  property  in  the  goods,  &c.,  tfacD  in 
and  about  the  house  and  fann,  ia  6. ;  and  the 
the  proviso  did  not  operate  as  a  demise  of  tboie 
goods,  &c.,  to  A* 

But  that  the  deed  did  not  operate  as  aatf- 
signaent  of  property  thereafter  to  arise  er  k 
brought  upon  the  premises.  Omkr.  Btrs^ 
7  Q.  B.  850. 

BANKERS. 

Lien  on  securities  of  customers. — ^The  gfoenl 
lien  of  bankers  on  securities  of  their  custoflW* 
deposited  with  them,  is  part  of  the  law-atf* 
chaut,  and  to  be  taken  judicial  cotice  of  tf 
such. 

A,  bought  on  account  of  B.,  and  with  R^ 
money,  certain  excheouer' bills,  which  A.  de- 
posited in  a  box  that  he  kept  at  his  bankeis. 
nimself  retaining  the  key.    THienever  it  «" 


0mm  t 


_'  to'ieiMm  tlnmtaMit  mthe 
•€xdMcpnrUll8y.aiid  to  achMge  dmn  forowr 
^OMB,.^  wan  m  tiie  kabit  of  takmg  them  ovt  of 
llwkra  «Bd  fpeving  tfaem  to  the  bMken  for 
diit  psrpote  (rach  being  the  nsnal  eonne  of 
i);  which  being  aceompliahedy.tho  ikBur 
**  biUe  vera,  ae  flooQ  ae  conrenieiitiy 
^ightlsey  handed  over  to  and  locked  up  bv  A. 
ia  the  box,  the  anumnt  of  intereet  receivea  by 
'the  bankere  being  passed  to  the  credit  of  il.'s 
aecoont.  The  excheqoer  bills  themselves  vece 
never  entered  to  A}%  account,  nor  had  the 
bankers  any  notice  or  knowledge  that  they 
irar»not  the  property  of  A.  himself. 

On  ^  let  of  December,  1836,  A.  took  the 
exchequer  biUs  out  of  the  box,  and  deUnertd 
them  to  the  bamkersfor  the  purpose  qf  receiving 
the  imtereet  and  exchanging  them  for  new  ones. 
The  bills  were  accordingly  exchanged,  but  the 
bills  {A,  being  absent  from  business  on  account 
of  illness)  remained  in  the  possession  of  the 
bankers  down  to  the  time  of  il/s  failure,  on 
the  23rd  of  January,  1837)  his  aeconnt  in  the 
meantime  having  been  considerably  overdrawn : 
Held,  in  an  action  at  the  suit  of  £.,  the  true 
owner,  (reversing  the  judgment  of  the  Rxehe- 
quer  Chamber,)  that  the  bankers  had  no  lien 
upon  these  exchequer  bills  for  the  general 
balance  due  to  them  from  A.,  although  such 
securities  are  transferable  by  detivery ;  the  cir- 
cumstances under  which  they  came  to  their 
liands  being  inconsistent  with  the  existence  of 
a  general  hen.  Brandao  v.  Bameit,  3  C.  B. 
519.  See  also  1  M.  &  G.  908 ;  2  Scott,  N.  R. 
96. 

Cfuie  cited  in  the  judgment :  Davis  v.  fiowsher, 
5T.R.491. 

BILL   OF    BXCHANGK. 

1.  Indoreement  to  oficer^as  neh,  not  named, 
'-'-Change  qfo^Seer.— Declaration  in  assumpsit 
stated  that  E.  drew  a  bill  of  exchange  on  de- 
fendants, payable  to  order  of  O, ;  that  defend- 
ants accepted;  that  O.  indorsed  to  *'The 
Treasurer  General  of  the  Royal  Treasury  of 
Portugal;"  and  that  C,  then  being  the 
Treasurer  General  aforesaid,  indorsed  to  plain- 
tiff. 

Pleas.  2.  That  the  said  Treasurer  General 
of  the  Royal  Treasurv  of  Portugal  did  not  in- 
dorse to  plaintiff,  ana  issue  thereon. 

3.  That  the  said  Treasurer  General,  by 
whom  the  indorsements  were  alleged  to  have 
be^i  made,  at  the  time  when  he  indorsed  was 
not  such  Treasurer  General  as  was  designated 
and  intended  by  the  indorsement  of  O.,  but 
minister  of  a  hostile  government,  and  had  no 
title  or  authority  to  indorse :  replication,  that 
the  Treasurer  General  who  indorsed  was  the 
Treasurer  General  designated,  &c.,  (not  adding 
at  the  time,  &c.,)  and  issue  thereon. 

It  was  proved  that  the  bills  were  indorsed 
for  the  use  of  if.,  then  King  of  Portugal,  and 
TeoeiTed  by  C,  bdng  then,  and  at  the  time  of 
the  first  indorsement,  his  treasurer ;  but  that, 
after  JIf.'s  government  had  been  suliverted  bv 
a  hostile  one,  and  0.  removed  from  office,  C. 
indorsed:  HMt  that  C.  by  the  indonement 


«dd4attv«iT«o  YamMk 
^talle  to  the  oiUs,  and  a  power  to  indorse,  which 
could  not  be  qualified  by  any  intention  of  O. 
n«t  eapsMed  m  the  iadorsement»  even  if  aoch 
qnalificatian  cmdd  be  annexed  to  an  mdoass- 
menft  at  all ;  and  semkU,  that  it  could  nol; 
and  that  it  was  immaterial  whether  C.  was 
'JVessovsr  General  at  the  time  of  his  indorsing 
over  or  not,  and  that  thewordf  at  the  time^jkc., 
were  therefore  properly  omitted  from  die  issue 
taken.    Scares  v.  Giyn,  8  a  B.  24. 

2.  Tiile  of  indorsee  of  biU  fraudntentlg 
drawn, — ^To  an  action  by  indorsee  against  A. 
and  JB.,  as  drawers  of  a  bill  of  exchange,  in- 
diNTsed  to  C,  and  by  him  to  the  plaintiff,  A. 
pleaded  that  he  and  jB.  were  in  co-partnership 
as  brewers ;  that  £•  made  and  indorsed  the 
bill,  using  the  name  of  the  firm,  in  fraud  of  A., 
and  not  for  the  purposes  of  the  co-partnership, 
but  for  his  own  pnvate  purposes,  \iz,,  for  a 
private  debt  due  from  him  to  C,  and  without 
the  knowledge  or  consent  of  A,',  that  there 
was  no  consideration  or  value  to  him.  A,,  for 
the  drawing  or  indorsement  of  the  bill;  of  all 
which  premises  C,  at  the  time  of  the  indorse* 
ment  to  him,  had  knowledge  and  notice  ;  and 
that  at  the  time  when  the  bill  was  indorsed  and 
delivered  to  the  plaintiff,  he  had  fuU  knowledge 
and  notice  of  all  the  premises  in  the  plea  afore- 
said. Replication,  tnat  at  the  time  when  the 
bill  was  indoned  and  delivered  to  the  plaintiff, 
he  had  not  anj  such  knowledge  or  notice  as  in 
the  plea  mentioned ;  and  issue  thereon. 

At  the  trial  the  jury  found  that  C.  had  no 
knowledge  of  the  original  fraud  in  the  drawing 
of  the  bill,  but  that  the  plaintiff,  at  the  time  of 
the  indorsement  to  him,  had  knowledge  of  that 
fraud:  Held,  that  the  plea  was  not  proved. 
May  V.  Chapman,  16  M.  &  W.  365. 

And  see  those  in  Action  :  Mimng  Company^ 

BOROUGH  RATX. 

1.  Burgess  RoU.—Tht  council  of  a  borough 
made  a  borough  rate  to  levy  669^^  cmd  assessed 
a  portion  of  that  sum  on  the  parish  of  FV. 
within  the  borough.  The  rate  ordered  was  6d, 
in  the  pound  on  the  value  of  messuages,  &c. ; 
and  the  council  appointed  overseen  to  levy  it 
in  W.  The  overseers,  in  consideration  of  cir- 
cumstances peculiar  to  FT.,  made  and  assessed 
the  rate  on  that  parish  at  7d.  in  the  pound.  B., 
an  inhabitant,  refused  payment ;  his  name  was, 
in  consequence,  left  out  of  the  burgess  list,  and 
the  mayor  and  assessors  refused  to  insert  it  in 
the  burgess  roll. 

Held,  that  the  rate  of  7d.  was  invalid.  And 
the  court  awarded  a  mandamus  to  the  mayor 
and  assessora  to  enrol  B.'b  name.  Reg,  v« 
Mayor  ofN.  Windsor,  7  Q.  B.  908. 

2.  Mandamus, — ^A  writ  of  mandamus  to  the 
mayor  and  assessors  of  a  borough  to  enrol  the 
name  of  B.,  an  inhabitant,  recited  that  B.,  who 
was  a  person  duly  qualified  and  entitled  to  be 
ennrfled  in  the  burgess  roll  of  the  borough,  in 
respect  of  property  within  the  said  parish  and 
borough,  was  omitted,  &c.  The  return  certi- 
fied  tluit  B.  was  not  a  peraon  duly  qualified  or 
entitled  to  be  enrolled  in  the  burgess  roll  of 
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rJbm^fiwaTlMsimi^emmt  CMmHii  Lmt  (Mf^. 


'  the  iaid  boroufl^  in  ratpeet  of  proptrtjr  witiiin 
.  the  eaid  peritb  »» in  the  writ  mentioned  3  end 
ittben  itirtber  oartitfied  the  makiniir  ud  asiess- 
i«g  of  a  nte,  and  JBL's  refiiial  to  pay,  and  that, 
McauiB  of  audi  letiiaal,  and  far  other  the 
eaoaas  aforaaaid,  JB.  waa  not  qaaHfiad  to  be  en* 
rdled,  &c» 

HM,  on  denmnnary  that  the  latter  part  of  the 
return  waa  bad  by  reaaon  of  tba  objectioQ  to 
the  rate;  buc  that  the  former  part  miiffat  be 
aeparated  from  Uie  hitter,  and  waa  a  auflictant 
anawier  to  the  writ.      Reff.  v.  Mayor  t^  N, 

Cmw  dud  in  the  judgment :  Rf^x  r.  WillMmi, 
8  B.  &  C.  681 ;  Wrig^bt  v.  FuwrcetC,  4  Barr. 

sail. 

BROKER. 

A  person  who  h'res  or  procurea,  for  another^ 
jieraona  to  be  employed  by  him  in  the  laying 
ottt  and  sun-eyin^  of  a  line  of  railway,  is  not  a 
ftro*er  within  the  statutes  13  Edward  1,  st.  5, 
and  6  Anne,  c.  16,  s.  4,  which  prohibit  per- 
aona  from  acting  as  brokers  within  the  city  of 
London,  unleaa  licensed  by  the*  court  of  the 
mayor  and  aldermen.  MUford  v.  Hughes,  16 
M.&.W.  174. 

See  Skip  Broker. 

CHOaS   IN   ACTION. 

Married  woman. — Bilis  and  notes, — In  aa- 
anmpsit  by  payee  against  maker  of  a  promissory 
note,  defendant  {^leaded  that,  when  the  note 
waa  made*  i^taintiff  ^vas  the  wife  of  B.,  and 
that,  after  the  making,  and  while  plaintiflf  waa 
the  wife  of  B.;  he  "  eleeted  to  take  and  have 
the-  aaid  note  m  hia  marital  right,  and  then 
eauaad  the  plaintiff  to  indorse,  and  she,  by  his 
•iithority,dkl  then  "indorse"  the  note,  and 
JB.  then  delivered  it,  so  indorsed,  to  F. ;  and 
that  afterwards,  and  after  the  note  became  due, 
and  before  aetion  brought,  B.  died ;  and  that 
afterwards,  and  before  action  brought,  the  note 
came  to  plaintiff's  poeaession  by  delivery  from 
F. 

Quare:  aupposing  that  the  worda  ''elected 
to  take,"  Sec,  and  "  caused  the  plaintiff  to  in- 
dorse," &c.,  contained  averments  of  two  distinct 
acta,  whether  the  plea  waa  not  bad  for  du- 
plicitv.  But,  assuming  that  the  whole  merely 
atatea  one  transaction :  Held,  on  apecial  de- 
murrer, that  the  plea  was  bad,  because  it  did 
not  clearly  show  such  a  reduction  of  the  note 
into  poaaeaaion  by  the  husband  aa  disentitled 
the  wife  to  sue  uoon  it  after  hia  death.  De- 
fendant also  pleaded  the  Statute  of  Limitationa. 
Eieplication,  that,  when  the  cause  of  action  ac- 
cruetl,  plaintiff  was  the  wife  of  B.,  and  that  she 
continued  to  be  ao  until,  &c.,  when  B.  died, 
and  plaintiff  liecame  discovert ;  and  that  she 
-waa  sued  within  aix  years  after  the  death  :  Hefd, 
a  good  replication. 

R^inder :  lliat  plaintiff  waa  a  feme  covert 
and  the  wife  of  B.  until  the  time  of  hia  death, 
«a  in  the  replication  mentioned ;  that  the  note 
waa  payable  to  her  drder ;  and  that,  before  it 
waa  due,  B.  authorised  her  to  indoraa  it  in 
blank  in  her  own  name,  and  deliver  it  to  F., 
laliidi  aba  did,  for  value;  that,  when  the  note 


became  dne,  and  mora  than  ahrmontht  before 
aeboii  bronghti  the  note  w«a  in  the  kiadt  of 
another  in£>raee,  .who  nreaentid  it  fat  pf. 
ment;  and  that  afterwarda^  and  befioie  aciiai 
brought,  the  note  came  to  the  pouetmai 
pUintiff  by  detivarv  fram  the  laaUneatioMd 
mdoraea,  who  waa  then  entitled  toanetiieieoD: 
UM,  on  apecial  denrarrar,  that  the  rejoiaia 
waa  bad;  for  either  the  matter  aliefed  vitt 
departure  after  pleading  the  Statote  of  Liaiti- 
tiona,  which  plea  admitted  an  original  rifbt  if 
action;  or,  if  the  rejoinder  waa  confined  to  tki 
matter  atated  in  the  repUoation»  it  wad  ao  11- 
awer,  for  want  of  a  denial  that  the  actioa  va 
brought  within  aix  yeara  of  the  hasbttd*! 
death.    ScarpelUm  v*  Atckesw,  7  Q.  B.  864. 

Cases  cited  in  the  judf^ment:  Richards  t. 
Ricbards,  t  U.  &  Aa.447  ;  Gnt«r*r.M«i()«T, 
6  M.&  \V.  495;  lUrt  v.  Stephen*,  6  Q.  B. 
937  ;  0«rfonb  t.  Bmdley,  t  Vm-  ieo.d7), 
676;  Milner  r.  Miloes,  :t  T.  K.  617,  6J1; 
Cote<  V.  Duvis^  1  Ciuiip.483;  Galar.CifHn. 
1  A.  &  K.  10;:. 

CONSIDBRATIOX. 

See  Frauds,  Statute  of. 

corrHOLDs. 

A  special  case  stated  that  lands  in  a  certiio 
manor  were  held  by  customary  tenure,  pi^  | 
by  admittance  for  the  joint  lives  of  tii^  W 
and  tenant,  were  descendible  from  ancestor  to 
heir,  and,  inter  vivos,  paaaed  by  deed  of  cus- 
tomary conveyance,  (licenaed  by  the  lord,)  vith 
surrender  and  admittance.  The  case  fiutto  | 
stated  that,  before  ataU  7  W.  4,  and  1  Victc 
26,  there  was  no  iusiance  of  a  devise  madebji 
customary  tenant  of  the  legal  estate  of  aif 
lands  in  the  manor,  but  it  kadfrequenihf  ^ 
curred  that  a  tenant,  wiahing  to  dtapose  of  lu 
customary  eatate  after  deatlC  conveyed  by  M 
of  cuatomary  conveyance,  and  aurreoderwtoi 
trustee  aa  on- an  ordinary  alienatioD,  the  tnaa 
of  the  equitable  eatate  being  then  dedsred^ 
a  separate  inatniment,  and  being  usuaUy  ^ 
the  alienator  during  hia  life,  and,  ^^^ 
death,  to  convey  to  auch  peraon  aa  he  thsw 
by  deed  or  will  appoint ;  but  there  wus  so  ■* 
stance  of  a  deviae  of  any  cuatomary  teaeoa^ 
in  the  manor  without  auch  previoua  coaKf 
ance,  surrender,  and  declaration  of  trust. 

Held,  that  on  thia  atetenient  the  tenement  ua^ 
be  considered  aa  deacendihle  from  ancestor  ^ 
heir,  aubject  to  the  ordinary  rulaa  fpt^mM 
copyholu  aatatea.  That  a  euatom  not  to  ^ 
eatatea  by  deviae,  or  to  paaa  them  by  aooie  fiw* 
atituted  method,  waa  not  ahovn  clnriyeooY 
to  superaede  the  ordinary  right  ai  a  copyb^ 
to  deviae  hia  landa;  and  therefoie,  thjt^^ 
viae  of  auch  landa  without  aurrendec  to  the  aa 
of  the  will,  (before  atet.  7  W.  4,  and  i  Victfc 
24,)  waa  auatained  bv  atat.  55  G.  3,  e.  I9i^ 
1,  and  not  excluded  from  ita  operation  by  * 
latter  clause  of  aecU  3.  Doe  d.  Dand  v,  Tis^ 
foe,  7  a«  B.  &97. 

Cm«s  eited  In  the  jodaneiit :  l>oa  d.  SAmosM^' 
LUwallin,  S  C.  M.  «c  R.  509;  5T]rrr.a99, 
Fika  r.  White,  3  B(o«  a  C.  S8». 


JMgtmlDifm^  ^  CtmH^tkmmm'Lnm  Cbwte. 


'  Omttr  tf  rta-isdiGUon  in  rtplietin^'^Title  to  M« 
frethoht-^f\M  Ttnifldietioti  of'  the  Coilnty 
Ooint  iff  ousted  by  a  plea  or  eogttiaaDce  setting 
up  a  titie  to  the  n^eehold,  although  no  iMue  fcNe 
ti^ra  on  that  part  of  the  ulea  or  cognisanee. 

Where,  therefore,  the  nefendant  in  replevin 
nude  eogniaanoe  as  hailifr  of  A,^  alleging  that 
the  keua  i»QW>  vnM  the  fhrehold  of  A.,  and  that 
he,  as  bailifi;  took  the  cattle,  &c.,  damage  fea- 
sant: and  the  plaintiffpleaded  that  the  defend- 
aoit  was  not  the  bailiff  of  A.,  and  ^d  not,  as 
wmAk  bailiff,  take  the  cattle,  &c. ;  and  iisne  was 
joined  on  this  plea :  HM^  that  the  snbieqitelit 
prooeedings  in  the  county  oonrt  were  opram 
nomjwdiee,  and  void.  Tmawteood  y.  Patiittm^ 
3  C.  3.  343. 

Case  cited  In  the  jodgment:  Canncn  r.  Smal- 
wood,  5  Let  ins,  tf05«  *    - 

COVKNANT. 

See  lUitrainiqfTrade:  Snretff. 

DBVISB. 

1 .  CoHstntetion,  —  Estate  U  /ec . — A»,  by  a 
nriU  (executed  before  the  1st  of  January,  1838), 
devised  as  follows  ^^I  give  and  bequeath  to 
my  son  B,^  the  moiety  of  the  house  he  now  hoes 
01,  and  all  tny  personal  property  in  hislceeping : 
Hel^,  that  B.  took  the  moiety  of  the  house  in 
fee.     Doe  d.  Atkinson  v.  Fawcett,  3  C  B.  27^. 

Case  cited  io  tlie  judgment  s  Psfis  r,  Hillary  5 
Jlf.&  3.408. 

2.  Construetim.— Estate  for  fc>V.— Testator 
devised  lands  to  his  son  for  life,  with  remain- 
ders in  atffiet  settlement  to  his  issue  %  remainder 
to  the  testator's  grandson  A,,  for  life,  remainder 
ta  strict  settlement  to  his  issue ;  "  and  in  de- 
fault of  such  issue,  then  to  the  use  of  my 
grandchiMren,  B.  C.  D,  and  E,  (brothers  and 
sisters  of  my  grandson  A,\  if  they  shall  happen 
to  be  living  at  the  time  of  his  decease,  for  their 
lives,  and  the  Hfe  of  the  survivor  of  them,  to 
take  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  and  from  and  after  their  several  de- 
ceases, amd  the  decease  of  the  sumvor  of  them 
the  said  B.  C.  D,  and  E.,  to  the  use  of  the  first 
nd  all  and  every  the  son  and  sons  of  the  body 
lod  bodies  of  my  said  grandchildren,  severally 
and  saeceisively  and  in  remainder,  one  after 
iDodier,  as  they  and  every  of  them  shall  be  in 
rrtiority  of  birth  and  seniority  of  age^  and  of 
the  several  and  respective  heirs  of  the  body  and 
wdies  of  all  and  every  such  son  and  sons  liv- 
ng,  the  elder  of  such  sons  and  the  heirs  of  his 
)ody,  bein^T  alwavs  preferred  and  to  take  before 
He  younger  oi  them  and  the  heirs  of  his  and 
Mr  body  and  bodies,  to  take  as  tenants  in 
^oomiott  and  not  as  jomt<4enant8  $"   and  for 
^mt  or  io'idefault  of  such  issue,  to  all  and 
iverytbe  daughter  and  daughters  of  the  four 
rmivl -children  in  like  manner:  "and  in  case 
Mitber  of  my  said  gnindchildien,  B.  C.  D.  and 
w.  shall  happen  to  die,  leaving  no  issue  behind 
im,  her«  or  thsin»  then  mj/.  tot//  and  me^Htng  is, 
bat  all  and  singular  the  premises  herein  lastly, 
evised*  shall  go  jund  ronaia  to  the  survivor 


oflkgm^  aadtheheks  of  his  or  her  biody-lslf«* 
ftdlf  to  be  bep^tten,  in  manmr  af^esMj  aAd; 
OB  tsilare  of  issue  of  either  of  their  bodies  lAW^ 
fully  begotten*  then  I  give,  devise^  andbeqtieSili 
the  same  premises  to  the  use  sf  tlie  chilmn  of 
my  brothers  F.«ad  6.,'*'&c.  The  t^sfator^S 
grandson  C,  survived  his  brothers  and'  sisters,' 
and  entend  mto  possession,  the  testHtoKs  ^n 
and  hisgmndson  A,,  having  both  died  wkhintit 
issue: 

Heidt  that  C.  took  an  estate  Ibr  life  <hily; 
th)e  effect  of  those  words  **  shaU  go  and  re^ 
main  to  the  survivor  of  them,  and  tne  heirs  ^f 
his  or  her  body  lawfully  to  be  begotleQ  in  num* 
ner  s^foresaH'*  being,  to  bring  the  lands,  in 
the  event  to  which  the  clause  in  which  they 
were  found  applied,  within  the  preceding  clause, 
which  gave  life  estates  to  the  grandchildren, 
with  remainders  in  tail  to  their  sons  and 
daughters ;  and  there  being  no  said  part  of  the 
will  to  which  the  words  of  reference,  **  in  man* 
ner  aforesaid,"  could  be  applied.  Doe  4* 
Woodall  V.  IVoodall,  3  C.  B.  349. 

Csies  cited  in  tbe  judgmeot:  Meredith  v.  Mere* 
Uith,  JO  Bust,  310 ;  Lisle  v.  Grev.  t  Lbv.  t9S  ; 
Sir  T.  Jones,ll4;  SirT.  Rayin.^8,  302^315; 
Pollexf.  58S  ;  i  Shower,  7  ;  1  Fieepi^.  469  \  S 
Atk.  91  ;  E(].  Ca.  Abr.  183  ;  Lowe  r.  Dmvies, 
i  Lord  Raym.  1661 ;  JewiMi  r.  Wright,  S 
BUgh,l. 

BJBCTMBNT. 

Churchwardiens.-^Poor. — Whei:e  koads  have 
been  held  jointly,  by  the  churd^wardcas  and 
overseers  bt  a  parish  and  by  the  corporation  of 
a  borough  iu  which  it  lies,  the  latter  holding  as 
trustees,  not  on  any  special  trust,  hut  for  geiMttI 
parochial  purposes,  the  churchwardens  and 
overseers  may  bring  ejectment  for  such  lands 
as  vested  in  them  by  stat.  A9  G.  3,  e^  I9»  s.  1?« 
Doe  d.  Ednsy  v.  BiUett,  7  Q.  B.  976. 


ESTATB   IN-  FBB. 


See  Devise, 


BSTATB   FOB  LIFB. 


See  Devise. 


FACTOR. 


Authority  to  sell  for  repayment  qf  advancs^, 
— The  mere  relation  of  principal  and  factor 
confers,  ordinarily,  an  authority  to  sell  at  such 
times  and  for  such  prices  as  the  factor  nuy,  in 
the  exercise  of  his  aiscretion,  think  best  fof  his 
employer ;  but  if  he  receive  the  goods  subject 
to  any  special  instructions,  he  is  bound  to  obcg^ 
them.  The  authority,  whether  general  or 
special,  is  revocable. 

Quare,  whether  the  factor's  authority  to  sell 
can  be  revoked  after  he  has  made  advan^sf  « 
upon  the  credit  of  the  goods  consigned  to  hinife 
his  authority  then  being .  coupled  with  an  in- 
terest.    Smart  v.  Sandars,  3  C.  B.  3H0. 

Case  cited  in  die  jodginent  i  Podioolerv^  Daw* 
son,  Holt,  N.  P.  C.  38S.  .         .;/ 

•    foabbabikg  execution*.  '  ;^. 

Damagts  for  hrtadk  f^  ogrmnrnt^nr'Ai^ 


4M       Anaiftieal  DigM^if  Cnm  : 


ia  jadyoHBt  for^SOl. 
B.,  agreed  with  C.  to  forbear  to  sue  oot  en* 
cotioii  ou  the  judgment  until  a  certain  day,  in 
eonaideration  of  which  C.  agreed  that  he  would, 
on  or  before  that  day,  erect  a  eubetantial  house, 
and  cauee  a  lease  of  it  to  be  granted  to  A*; 
■ucfa  lease,  whan  granted,  to  be  in  saiiafaction 
of.  the  judgment  In  an  action  for  the  breach 
of  this  agreement.  Held,  that  the  rdae  of  the 
house  was  the  measure  of  damages,  and  that 
Bttcfa  value  was  properly  estiiuled  at  the 
amount  of  the  judgment  debt*  Sintt  v. 
Ar/or,  16  M.  &  W.  249. 

FOBMA   PAUPSBIS. 

Colkuwe  rek0$e  hy  a  pUatUiff* — Praetiee, 


ComrU^^U^tm^fLurdiCmmlMt. 

— A  pauper  pluntiff  havii^  bihiad  Uie  bid 
of  his  attorney,  and  under  cuomisttnoeiilioii- 
ing  a  desire  on  his  part  to  deprive  him  of  lui 
costs,  agreed  with  the  defendant!^  in  aa  adioB 
for  unliquidated  damages,  to  CKecate  ardMii^ 
and  the  defendant  having  ideadsd  such  itkitt 
pmt  darrein  comtinutmce,  the  court,  at  theiik' 
stance  of  the  attorney,  set  aside  the  ple^ 

The  plea  was  delivered  on  the  22Dd  of  ApiiL 
The  motbn  to  set  it  aside  was  not  made  until 
the  8th  of  June :  Held^  not  too  late,  it  Dot 
being  a  mere  irregularity*  Wrighi  r.  J«- 
nmgket,  3  C.  B.  344. 

[This*  portion  of  the  Digest  will  he  eontifliHd 
in  our  next  numbtf.] 


BUSINESS  OF  THE   COURTS. 


HOUSE  OF  LORDS  CAUSE  UST. 
SSSBION  1847-8. 


CbuMs  appointed  for  Hearing. 

1845,  Lettb  v.  Young  (vraitiag  to  be  heard  on  re- 
mit).— Scotland, 

Polloc  and  Govan  Railway  Company  v.  Newton, 
{titmted),'^S€Otland, 

1846,  Mayor,  Slo^  of  London  v.  The  Attorney- 
General,  Chy. — England, 

Foley  V.  Hill  (abated),  exparte,  Chy — England, 

Hadocks  v.  Roberts,  (abated). — England. 
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^  Quod  nwgis  ad  Nos 
Pertinet,  et  nescire  mftlum  m^  afitanma." 


BILLS  neVORfB   PAilLIAMENT.-* 
POOR  B.EMOTAL  BILL. 


Th£&«  are  two  subjects  on  which  the 
results  of  modem  Iqg^latioa  hare  been  pe- 
coliarlj  unfortunate — the  Law  of  Debtor 
and  Creditor  and — die  Poor  Laws.  Perhaps 
n*  'subfeeta  oonld  be  suggested  involving 
iBtaresIs  more  important  and  extensive. 
The  bimidets  and  ineonsurteneies  created 
by  modern  acts  of  parliament  in  the  Law  ei 
Debtor  and  Creditor  hare  been,  and  mi^ 
probaUy  ^igaia  be,  ftvquentlj  commeated 
apon  in  these  colunms. 

The  recent  alterations  in  the  Poor  Laws 
are  equally  deserving  of  attention.  The 
legialatare,  tmder  the  4  &  5  W.  4,  o.  76, 
by  an  enactment  extreme^  objectionable  in 
a'  comtitational  point  df  view,  authorises 
the  Poor  Law  Commissionera  to  make  rules, 
orders,  and  regulations,  for  the  management 
and  relief  of  the  poor,  which  were  to  have 
all  the  obligatory  force  of  laiws.  The  com- 
prehensive powers  thus  vested  in  the  com- 
missioners, however,  did  not  prevent  the 
legialatnre  from  interfering  with  the  annual 
experiments  which  experience  does  not 
jnxtify  us  in  describing  as  improvements. 
Changes  and  alterations  have  been  made 
with  so  much  rashness  and  so  Uttle  consi- 
deration, that  the  liaw  ai  Settlement  is 
brought  to  a  state  of  uncertainty  and  con- 
fnsion,  which  renders  the  appeal  to  that 
tribunal  ippokited  bv  law  for  the  trial  of 
settlement  cases  —  the  Court  of  Quarter 
SeasioBS — a  matter  of  mere  chance  and  ac- 
cident. 
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The  evil,  we  are  fbnad  to  admit,  has  beam 
considerably  aggravated  by  the  dedsioiift 
which  the  Court  of  Queen's  Bench  baa, 
perhaps  necessarily,  come  to,  upon  the  set- 
tlement eases  subnulted  to  them  duriog  'tha 
last  three  or  fonr  years.  The  stsiet  nttes 
of  evidence  have  been  applied  to  exmnin*^ 
tions  taken  before  country  justices,  withofft 
the  presence  of  any  professional  man ;  and 
the  sttffieieM^  of  orders  and  notaees  diipwtt 
u])  bv  parochial  officers  have  been  deteK 
mined  by  a  reference  to  the  subtle  niceties 
of  special  pleading.  The  pecuniary  bur^ 
thens  unjustly  imposed  upon  latepqren  in 
various  localities,  by  obliging  them  tom«in« 
tain  paupers  who  have  no  claims,  legal  or 
moral,  upon  those  who  are  called  upon  to 
suppcvt  them,  have  induced  those  estrustsd 
with  the  management  of  parochial  affaifa 
to  resort,  in  many  cases,  to  proceedings  of 
an  objectionable  character.  So  rarely  is  a 
settlement  case  decided  at  the  Quarter 
Sessions  upon  ite  intrinsic  merits,  and  so 
often  upon  mere  matters  of  form,  that  some 
parishes  adopted  the  resolution  of  appeafing 
m  every  instance  in  which  an  order  for  re« 
movfd  was  made  a^inst  them,  it  might 
be  quite  clear  that  the  pauper  had  gained  a 
settlement  in  the  appellant  parish,  and  no- 
where else,  but  dtill  the  order  of  removal,  or 
the  examinations  on  which  it  was  founded, 
might  prove  informal  or  defoctitie,  and  by 
this  means  the  removing  parish  would  be  de- 
feated, and  the  appellant  parish  relieved 
from  the  burthen  of  supporting  the  pauper. 
So,  although  it  should  appear  beyond  doubt, 
that  the  justice  was  induced  to  adjudicate 
that 'the  pauper  had  acquired  a  settlement;. 
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under  a  nusooDoeptioOf  or  mia-statement  of 
ftctsi  the  removing  pariah  persbts  in  sup* 
porting  the  order,  under  the  expectation 
that  the  notice  of  appeal,  or  the  grounds  of 
appeal,  may  turn  out  to  he  objectioDable, 
and  the  appdlant  parish  be  forced  to  re- 
oeire  the  pauper.  Such  a  system,  aa  may 
be  supposed,  not  only  leads  to  much  vexa- 
tious and  expensive  Utigation,  but  produces 
a  disrespect  for  the  law,  and  a  disposition 
to  evade  it,  which  it  is  deplorable  to  find 
manifesting  itself  amongst  those  who  repre- 
sent public  bodies.  Men  who  are  incapable 
of  acting  dishonestly  in  their  individual  ca- 
pacities, are  parties  to  proceedings  partaking 
of  a  fraudulent  character  in  respect  of  pa- 
rochial aifairs,  and  justify  themselves  on  the 
ground  that  the  law  does  not  afford  them 
an  adequate  s?curity  against  injustice,  and 
that  in  self  defence  they  resort  to  measures 
more  than  questionable. 

An  order  was  not  long  since  issued  by 
the  Poor  Law  Commission  for  the  instruc- 
tion of  the  assistant  commissioners  in  tak- 
ing fresh  avera^s,  which  will  give  some 
idea  of  the  ingenious  and  extensive  measures 
adopted  by  parishes  for  relieving  themselves 
at  the  expense  of  other  parishes.     It  is  well 
known  that  since  the  passing  of,  what  is 
stin  somewhat  inaccurately  ddled,  the  New 
Poor  Law  Act  (4  &  5  W.  4,  c.  76,)  the  per- 
manent expenses  of  the  several  unions, — 
that  is  to  say,  the  cost  of  the  union  work 
house  establishment,   and  salaries  of  the 
union  ofScers,  are  defrayed  by  the  various 
parishes  constituting  the  union,  each  parish 
contributing  in  proportion  to  its  expenditure 
for  the  rehef  of  its  own  poor.      Certain 
parishes,   however,  were   dissatisfied  with 
the  proportion  which  they  were  called  upon 
to  pay,  and  in  order  to  diminish  their  lia- 
bilities under  this  head,  effected  a  seeming 
reduction  in  the  outlay  for  their  own  poor, 
by  entering  into  voluntary  subscriptions, 
and  applving  the  sum  thus  collected  for  the 
relief   of   the    poor    through  the  instru- 
mentality of  private  individuals,  and  not 
through  the  parish  officers.     The  effect  of 
his  scheme  of  course  was,  that  when  the 
verages  for    the  union  were   taken,   the 
arish  which  had  thus  reduced  their  ap- 
arent  expenditure  for  the  poor,  were  called 
pon  to  contribute  a  smaller  sum  to  the 
eneral  expenses  of  the  union  than  they  had 
revioualy  done,  and  the  sum  which  the 
'   arish  in  question  thus  escaped  paying,  was 
'  lm>wn  upon  the  other  parishes  consutut- 
Dg  the  union.     The  Poor  Law  Commis- 
kmers,  to  prevent  the  recurrence  of  similar 
,  rauda,  have  given  the  following  direction 
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to  thar  officers  emplogfed  in  aWkiiig  Mb 
averages : — 

"  If  it  has  been  shown  to  the  satiifiction  of 
the  assistant  commissioner,  that  payments  bn 
in  any  particular  paririi  been  made  from  the 
highway  rate,  or  mm  any  private  rate,  or  otlier 
fund  for  the  purpose  of  diminishing  the  coiU 
of  the  relief  of  the  poor,  chargeable  to  the  or. 
dinaiY  poor-rate,  and  that  the  avera^  will  be 
thereby  affected,  so  as  to  produce  injiutice  to 
the  other  parifihes  in  which  no  such  fraudnkot 
or  irref^lar  payments  have  been  made,  he 
shonld  examine  strictly  into  the  pazticnbrt  of 
each  such  case,  and  cause  the  pansh  officers  to 
explain  fully  the  mode  in  whicn  such  paymeati 
have  been  made ;  should  it  then  apoear  that 
the  payments  in  question  are  such  in  their  da* 
racter,  and  have  been  so  made  as  to  come  with- 
in the  terms  of  the  28th  section  of  the  Poor 
Law  Amendment  Act,  as  a  part  of  the  expeue 
incurred  by  such  parish  for  the  relief  of  the 
poor,  they  should  be  included  in  the  calco- 
lation  of  the  averages  of  the  parish  to  wMdi 
they  relate.  But  if  it  appear  that  the  papot 
in  queation  cannot  be  deemed  to  be  withm  the 
words  of  that  section,  it  will  be  proper  for  the 
assistant  commissioner  to  report  specially  the 
case  to  the  commissioners,  and  (dt  the  htterto 
determine,  whether  fresh  averages  should  then 
be  taken,  since  by  such  a  course  the  fraud  upon 
the  other  parishes  would  be  snccessfol.'' 

How  far  this  direction  may  prore  ef- 
fectual, time  will  determine.  We  milj 
advert  to  it  now  for  the  purpose  of  exempt 
fying  the  nature  of  some  of  the  frauds  wludi 
have  arisen  under  the  present  state  of  the 
law.  There  can  be  little  doubt  that  frauds 
of  a  different  description  are  practised,  io 
reference  to  settlement  cases,  not  always 
without  the  knowledge  of  parochial  officers. 
When  these  are  discovered,  it  is  the  dntj 
of  those  entrusted  with  the  administration 
of  this  branch  of  the  law,  to  expose  an) 
punish  them.  The  harassing  and  expensiTt 
system  of  litigation,  which  has  grown  op 
with  reference  to  Poor  Law  appeals,  H  is 
the  province  of  the  legislature  to  reinedy, 
and  we  are  ghtd  to  find  it  has  been  taken 
up  by  Mr.  Baines,  the  learned  member  for 
Hull,  who  is  not  only  acquainted  with  the 
existing  law,  but  practiodlv  familiar  irith 
its  operation  and  defects.  The  bill  intro- 
duced by  Mr.  Baines,  and  which  not 
stands  on  the  order  book  of  the  House  ot 
Commons  for  a  second  reading  is  entided 
a  bill  *'for  Amending  the  Procedure  in 
respect  of  Orders  fur  the  Removal  of  Pbor 
Persons  in  England  and  Wales,  and  Ap{}eil> 
therefrom."  The  effect  of  the  alterations 
which  it  is  proposed  to  make  in  thisbnocb 
of  the  law  are  rendered  suffidenUy  pJafOtto 
those  who  have  any  previous  aoqaarDtance 
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8iil»|ect,  hj  the   foBowiiifc   ab- 


«kh  tiie 
stract  :— 

"  1.  Instead  of  a  copy  of  the  examiDataon, 
the  removing  parish  is  to  send  a  statement  of 
grounds  of  removal,  and  to  be  confined  at  the 
trial  of  the  appeal  to  the  grounds  set  forth  and 
specified  in  such  statement. 

*'  2.  The  sessions  are  empowered  to  amend 
the  statement  of  grounds  of  removal  and 
grounds  of  appeal  (in  analoji^  to  the  power 
given  to  courts  of  record  in  civil  cases  by  3  &  4 
Wm.  4,  c  43,  s.  23).  The  amendment  to  be 
upon  such  terms,  as  to  payment  of  cosu  or 
postponement  of  the  trial,  or  both,  as  the  ses- 
sions shall  deem  reasonable  and  just 

"  3.  A  power  is  given  to  amend  the  order  it- 
self more  extensive  than  that  given  by  the  5 
Geo.  3,  c.  IQy  s.  1,  though  so  as  to  carry  out 
what  Lord  Kenyon  in  Rex  v.  ChUverecotam,  8 
Tern.  Rep.  178,  declared  to  have  been,  in  his 
opinion,  the  oripinal  intention  of  that  act. 

"  4.  Orders  already  auashed  for  an^  defect 
in  the  notice  of  charafeaoility  or  examination, 
are  to  be  deemed  and  taken  in  any  proceeding 
hereafter  to  have  been  quashed  for  defect  of 
form,  and  not  upon  the  merits,  unless  the  con- 
trary shall  have  been  already  adjudged  between 
the  same  parties." 

"  5.  The  decisions  of  the  sessions  as  to  grant- 
ing or  refusing  amendments,  and  as  to  the  suf- 
ficiency of  the  statement  of  grounds  of  removal 
on  appeal,  are  to  be  find,  except  where  Ihey 
think  fit  to  state  a  case  for^the  opinion  of  the 
Court  of  Queen's  Bench. 

"  6.  The  removing  parish  is  to  be  enabled  to 
abandon  the  order  at  any  time,  whether  before 
or  after  the  entry  of  an  app^ ;  costs  of  the 
other  parish  to  be  taxed  by  the  taxing  officer  of 
sessions,  either  in  or  out  of  sessions,  and  re- 
coverable like  costs  under  4  &  5  Wm.  4,  c.  76 ' 

It  appears  from  the  above  analysis,  that 
Mr.  Bainea  has,  no  doubt  judiciously,  con- 
fined his  attention  to  an  endeavour  to 
correct  the  admitted  evil  arising  from  the 
decision  of  settlement  cases  at  Sessions 
upon  technical  grounds,  and  not  upon 
merits.  In  removing  this  blot  from  the{ 
administration  of  justice,  we  trust  he  will 
be  cordially  supported  by  the  government, 
without  whose  assistance  it  is  extremely 
difificult  for  any  independent  member,  how- 
ever able  or  well  qualified,  to  carry  through 
parliament  a  measure  of  a  practioJ  nature, 
involving  nothing  beyond  an  amendment  of 
the  law.  Under  the  Poor  Laws  Adminis- 
tration Act  of  last  session,  HO  &  11  Vict. 
c.  109,)  this  important  brancD  of  the  execu- 
tive is  placed  under  the  control  of  persons 
to  whom  the  public  look  with  confidence 
for  great  improvements  in  the  administra- 
tion of  the  law.  Not  only  must  useless 
litigation  be  prevented,  but  unnecessary 
offices  aboliahed,  and  at  a  time  when  the 
ezigendei  of  the  countrj  are  supposed  to 


require  the  imposition  of  additional  taxes^ 
pressiog  with  peculiar  and  unequal  leveritj 
upon  those  engs^ied  in  the  professions  and 
in  trade,  reductions  should  be  made  in  the 
expensea  of  administering  the  Poor  Law,  to 
the  greatest  degree  compatible  with  the 
healthfhl  maintenance  and  well-being  of  the 
poor. 


COURTS  OF  PETTY  AND   SPECIAL 
SESSIONS  BILL. 


By  the  10th  section  of  this 
is  to  be  appointed  for  each 


bill,  a  clerk 
of  the  new 
courts  to  b~e~  called  "  The  Court  of  Special 
Sessions  of  the  Peace,"  and,  in  all  tuture 
appointments,  the  clerk  of  the  Court  of 
Petty  Sessions  shall  ^t  as  the  clerk  of  the 
Court  of  Special  Sessions  for  the  same 
division.  The  appointment  is  to  be  made 
by  the  justices  of  the  peace  residing  in»  or 
carrying  on  business  in,  the  sessional  di« 
vision  for  which  such  appointment  ahall  be 
made.  The  clerk  is  to  hold  his  office 
during  the  pleasure  of  the  justices,  but  he  is 
not  to  be  removed,  except  by  the  majority 
of  the  justices,  attending  a  meeting  for  the 
purpose. 

In  boroughs,  where  a  separate  commis- 
sion of  the  peace  is  granted,  the  clerk  of 
the  Court  of  Special  and  Petty  Sessions 
shall  hold  their  offices  in  the  same  manner 
as  the  clerk  to  the  justices  of  the  borough. 

The  bill  does  not  set  forth  any  particular 
qualification  of  these  clerks,  but  we  presume 
tnat  the  clause  will  be  amended  bv  render- 
ing it  necessary  that  he  should  be  an  at- 
torney of  one  of  the  superior  courts. 

DR.   ADDAMS    AND   THE  BAR  AT 
DOCTORS'   COMMONS. 

I  The  extraordinary  proceedings  in  the 
Arches'  Court  in  the  case  of  GeUs  v.  OeiUf 
the  observations  made  by  Dr.  Addams  in 
the  progress  of  the  arenment,  and  the  im- 
putations directed  against  him  of  a  violation 
of  professional  etiquette,  have  led  to  a 
meeting  of  the  Bar  practising  at  Doctors' 
Commons.  The  result  has  been  the  publi- 
cation of  an  advertisement  in  the  daily 
newspapers,  which,  in  whatever  Ugbt  it  is 
considered,  must  be  pronounced  as  cnriooa 
and  remarkable  a  document  as  any  that  has 
lately  been  submitted  by  a  body  of  profes- 
sional men  to  the  public. 

At  a  meeting  of  the  Doctors'  Comnuma 
Bar,  at  which  the  Queen's  Advocate  pre- 
sided, it  appears,  it  was  unanimously  agreed 
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vtaift'  ft  iHier  should  1>6  writitiu  to  Ihr. 
Addftms,  Tipoii  the  rabjeet  of  his  condttot  in 
Hie  case  of  Geihr.  Geih^  eoBtaimng  er- 
tracts  fVom  the  short-hand  writer^s  notes  of 
his  speech,  refleetijig  on  the  Bar,  and  that 
9r.  Addams,  if  he  admitted  their  coxreot- 
ness,  should  be  requested  to  explam  or 
apologise  for  haying  used  them.  The  com- 
mittee to  whom  the  duty  was  entrusted  of 
covmumoating  with  Br.  Addams»  accord- 
ingly transmitted  to  him  the  following  ex- 
tract from  his  speech  : — 


"  Why  I  did  in  that  case  what  I  do  in  19  out 
of  20,  what  I  have  done  notoriQualy  in  eveiy 
cast  where  I  take  any  interest^  or  I  tfaiak  it 
makes  il  worth  while,  I  drew  &e  allf^fiatbn 
nyself.  Has  the  proctor  any  reason  to  com- 
^lain^^to  find  fault  I  I  should  think  not.  It 
relieves  him  of  responsihility.  It  is  ang^ested 
there  is  something  unprofessioual  in  mat.  If 
so,  I  have  been  going  on  for  the  last  30  3rear8 
without:  knowing  an^hinff  about  it,  and  par- 
ticulariy  with  the  kaowle^  of  the  counsel  in 
the  oase,  who  have  oonstantly  pat  their  names 
and  taken  their  fises,  and  taken,  their  credit  witJ^ 
apt  reaaonsibility^  or  trouble^  or  consuUafciQii^ 
or  anything  else»  ftnd  they  have  been  getting 
their  speeches  by  heart  in  their  chambers,  whi^ 
they  nave  come  and  mouthed  out  in  court, 
while  I  have  been  getting  up  the  case. 

*^  I  put  myself  up  as  a  model.  I  do.  I  think 
I  know  how  t»  draw  pleas  and  conduct  a  case 
mfiwlely  better  than  anybody  else  in  this  court. 
Uttdenbtedly*  I  am  mad^  enough  to  admit  tba 
I.  ana  a  minniiw  amo^g  tritons  elsewhere,  but  I 
am  reaUy  a  triton  among  minnows  swimming 
in  these  little  waters.  I  think  I  have  a  right  to 
take  some  credit  to  myself  in  these  narrow  walls* 
I  do  set  myself  up  here.'* 

In  refinrenoe  to  this  extract  the  oom* 
mittee  intimated  to  Dr.  Addams  their  con- 
idction  that  (if  his  words  were  correctly 
reported)  he  would  perceive,  on  calmly  pe- 
msinff  them,  that-  they  were  calculated 
greatfy  to  offend  the  body  of  nrofesional 
men  to  whom  they  applied,  and  tnat  it  was 
imperative  on  the  bar  not  to  pass  them  by 
mthoolt  aotjce.  They  doubted  not  he 
wmM  feel  il  oonsistent  with  his-  own  po^ 
aitioa  to  vm\  himself  of  this  opportimitj  to 
axplain  or  apofegise  for  tibem. 

^  I>r»  Addams^  upon  reeeivingrthis  comnuir 
aiealion»  placed  nimadf  in  the  hands  of 
three  oS  his  friends*  Mr*  Anderdon,  Q.  C.» 
Dr.  Bi»binsoD»  and  Mr.  A.  J.  Steph^  and 
tiMMa  gaDtlemeQ»  it  seems»  suggested  to 
iiuL  that,  laaanudi  as  tha  tyro  aalboted  eob- 
laaoliiftemhia  xieplj  in.  GM&.v.  G^Us  were 
treated  by  the  reaoiotioiis  asb  ^^rafleoling 
«|Math»BM%"  aiid>ife^H»  not  Us  dgmga 
kji-thoBfr  psMagea^fima  hisfspaiok  tarefloot 
mvikfl&mani^hmmM  do  fi|^t 


ti^expms  1^  FBgfet  tiiafe  ttqp AsilAW 
considered  by  that  body  capable  of  nek  a 
conatruotion,  and  to  diarlaiin  aiqr  intaMioii 
of  treating  tfaiL  Bw'  ooUaatifdy  with  dii. 
respect. 

They  alsa  eslMy  concmted  as  ta  Ai 
propriety  of  his  deehrm^  that  thelnn|W|ii 
m  question  was  proroked  by  the  effenare 
language  of  the  opposite  counsel,  and  thit 
he  considered  it  to  have  bean  fullv  joatifiei 
so  far  as  r^^urds  them  peraons&y  aad  io> 
dividnally. 

In  oonfbrmitgr  wiili  the  advke  so  pm 
by  his  friends,  Dp.  Addanis»  in  Us  nphr 
to  the  committee  cxprenacs  himaelf  as 
follows : — 

*'  I  therefore  hasre  tn  express  my  regret  Ibt 
the  eirtracts  to  which  you  nave  called  myattoh 
tion  should  be  considered  by  the  bar  eipaUe 
of  being  construed  as  reflecting  upon  that  bodf, 
and  to  disclaim  any  inteaition  of  tteatiDgtk 
bar  collectively  with  disrespect. 

"At  the  same  tune  I  beg  to  deebre  tbat  tk 
language  in  question  was  provoked  hj  thrci 
fensive  language  of  the  opposite  oonind,  ai 
that  I  did  then,  and  do  now,  consider  it  to  Inn 
been  fuUy  justified  so  ftr  as  regards  tiieia  per- 
sonally and  individually." 

At  a  meeting,  held  on  Saturday  bat,  the 
Doctors*  Commons  Bar  deciared  thcr  a^ 
cepted  the  i^ology  offered  by  Dr.  Adoams, 
but  at  the  same  time  came  to  the  Moviii; 
resolutions : — 

''That  in  the  opmion  of  this  aseetingit » 
unprofession^  for  the  nleadinga,  aaswcn,  vd 
interrogatories  to  be  drawn  by  the  advocate 
aleaie.  and  withant  any  OBmnnniosaam  mtk^  ^ 
intervention  of,  the  bac. 

"  That  it  is  the  opinion  of  this  meeting  titf 
it  is  unprofessional  for  the  advocate,  withotf 
the  intervention  of  the  proctor,  to  commaninto 
during  the  promsa  of  a  cause  witii  tbe  vi^ 
nesses  about  to  be  examined  on  die  sobjaet^^ 
tlwir  evidence." 


How  the  ][»rDfeaBkui  geneialhr,  or  ^ 
public  may  view  this  corresQondettoe,  aad 
the  proeeedinga  of  the  Isamed  advocatea  d 
Doctors'  Commons  upon  this  occaskn,!^ 
would  be  prasumptnous  for  ns  to  auticipat& 

It  is  impossible^  however,,  not  topenim 
that  subjects  of  very,  vpeqioal  importanie 
have  been  mingled.  t<^ther»  and  a  remait 
aUe  prominence  ^raa  to  that  ^Aiehsppeas 
to  be  most  inaSs^cant.  Thovatn-gka^ 
self-laudation  in  whieh  Dr.  Addams  ^ 
dulgsd  in  a  moment  o£  exfiiteinent»  ani 
avowedly  undec  feelings  of  izxitatieiv  ^f 
iaonixiudmaeiot^  haro  been,  passed  omc  of 
bis  laamed  hrojAren  with  aanailn  sBd«#< 
oeafeaiiily  iMvatt  t^ham.  Um  aaadi^tliaai^ 
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jiBct  of  a  grave  demand  for  expkmtioiik 
The  course  of  professional  conduct  whichi 
the  adrocates  in  their  resobitions  condemn, 
—namely,  drawing  pleadings  without  con- 
sulting other  advocates  engaged  in  the  cause, 
(whiih  we  presume  is  what  is  meant»)  and- 
cwmnimicalang  wUh  witnesses  withcwt  the 
intervention  of  a  proctor, — involves  oonsi- 
derataons  of  great  importance  to  the  pro- 
fbssion  and  the  public,  but  on  these  points 
Dr.  Addimis  has  not  given,  and  does  not 
seem  to  have  been  required  to  give,  any  ex- 
planation* The  circumstances  which  could 
oa««  induoed  an  advocate  engaged  in  such 
eKtensive  business  as  Dr.  Addams,  to  adopt 
a  practice  at  onoe  so  unusual  and  inoonve^ 
nient,  must  be  publicly  known  before  his 
conduct  in  this  respect  is  determined  upon. 

LEA8B  AND  AGREEMENT  RfiQUIR. 
ING  A  DOUBLE  STA:tfP. 

In  a  recent  case,  it  appeared  by  a  writ- 
ing, that  IX  had  purchased  four  messuages 
ibr  the  rendue  of  a  term,  in  one  of  which 
inessaages  A.  resided,  and  it  whs  agreed 
that  A.  should  continue  to  reside  in  that 
messuage  during  the  residue  of  D.'s  interest 
in  the  term,  if  A.  should  so  long  live,  at  the 
yearly  rent  of  1«. 

D'  further  agreed  to  assign  all  his  in- 
terest in  the  premises  so  purchased  to  ^., 
on  payment  of  140/.  within  a  stated  period. 

^niis  was  held  to  be  both  a  lease  and  an 
agreement,  and  consequently  requiring  an 
agreement  as  well  as  a  lease  stamp,  because 
tne  lease  and  the  agreement  comprehends 
distinct  subject  matters:  the  lease  being 
for  one  house  and  the  agreement  comprismg 
£anr  houses.^ 


ATTORNEYS'   ANNUAL  CERTIFI- 
FICATE  DUTY. 

The  Petitions  for  the  Repeal  of  the  An- 
nual Certificate  Duty  continue  to  pour  in. 
We  subjoin  a  list  of  the  plaoes  from  whence 
they  came,  in  alphabetical  order,  with  the 
nsmes  of  some  of  the  Members  of  Parlia- 
ment who  presented  them.  It  will  be  use- 
ftd  to  collect  all  the  names,  in  order  that 
when  the  question  is  mooted  the  members 
may  be  applied  to. 

We  trust  there  will  be  no  premature  dis- 
eosnon.  We  reoolleot  when  the  present  In* 
oome  Ikx  was  first  inpossd,  and  amnge* 


nenti.  wsim  made  fo  «ttsn£agf  Sb  BkAsst 
Peel,  then  the  prime  ministtia,  the  parties 
who  had  promoted  one  of  the  provincial 
petitions  got  the  subject  brought  forward 
without  commnainrtuay  with,  the  law  so- 
cieties in  town  and  conntry,  and  conaa 
qneotly  die  disoasaum  was  oat  ^ort  ia  a 
yery  nnsarisiwtary  way,  and  the  prime 
minister,  instead  of  receiving,  the  intended 
deputation,  refinred  to  the  debate  which 
had  taken  place  as  disposing  of  the  qoaa- 


The  proper  ooorse  will  be  to  arrant^e  a 
convenient  time  fbr  bringing  on  the  sdbjeet^ 
and  give  due  notice  to  the  persons  having 
charge  of  the  petitions,  and  the  members 
who  presented  them.  Reasons  against  the 
tax  should  be  diawn  up  and  circulated 
amongst  the  members  oi  the  honae« 


Abei^venny. 
Aberyitwytb,  Cs/. 

Powett. 
AshtoB-under-Lyne. 
Barnard  Castle. 
Bamsley,  Mr.  Cohden. 
Barton-on-  Humber . 
Barnstaple. 
Bawtry. 
Bldiefard,  Mr.  9ren^ 

ridge. 
BoHoB,  Dr.  BowTM^. 
Boston,  Mr.  CahbeU. 
Bradford,  Col.  Thomp^ 

son. 
Bridgewater. 
Brighton. 
Cbard. 
Colne. 
Crickham. 
Crowlft. 
Chichester. 
Cheltenham. 
Dartfbrd. 
Dudley. 
Easinffwold. 

my. 

Epworth. 

Bzeter. 

GaiDsborough. 

Gosport. 

Halstead. 

Hawrfordwest* 

Hereford. 

Honiton. 

Horbuiy  and  Ossett, 

Mr.  Sandars, 
Huddersfield. 
Kirton-in-Lindfiey. 
Kidderminster. 


Lanoaatsr. 

Llaadilo. 

Msrkst  Drayton. 

Mohon,  Ssuth. 

Monmouth. 

Newcasde-underoLArne 

Newton  Abbott,  StrX 

Y.BfiUer. 
Northallerton. 
Norwftdi. 
Ratted^ 


Shaftesbury. 
Sheffield. 
Shrewsbury. 
Sonierton  and  Lang* 

port. 
SonthfweR. 
Stamfard. 
Stone. 
Sttdbary. 
Sutton  Coldfield. 
TcBterden. 
Tenbury, 
Tfairsk. 
Torrington. 
Towcester. 
Uttonter. 
Wakefield,  Mr.  Son^ 

dorm, 
WalmU.. 
Wareham. 
Waninglen 
Whitriiaven. 
Wells. 

Wimborpe,  Mr.Bimks 
Weston-on-Sea. 
Wincanton. 
Wolverhampton. 
Wrexham. 


»  h&9ehe1t  V.  PhetMyit,  8  a  Bv  371.    And 
see  Wkaxfwsr.  WsHemy  T  Q^  B.  4rt. 


King8ton-on-Hhll. 

Almost  all  the  other  petitions  were  preseatsd 
by  Mr.  HeadUun. 

About  30  petitioBs  have  slso  been  proasatsd 
from  individual  members  of  thd  profession. 
%•  For  fucthior  information^  see  tiie./^ostMn^« 
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METROPOLITAN  AKD  PROVINCIAL 
LAW  ASSOCIATION- 

Tbb  oldef  acknita^  to  the  pcofession 
whioli  we  expect' wffi  resalt  irom  this  aaso- 
Hation  (as  we  have  olbeii  pointed  oi^)  is, 
the  union  of  the  Country  with  the  Town 
members.  The  Incorporated  Law  Society 
comprises  the  great  majority  of  the 
^London  furms  of  soUdtors.  In  the 
country  a  small  proportion  only  have 
joined  the  society,  Althoogfa  the  annual 
stthscriptiott  k  hut  U. ;  the  admission  fee, 
mitB  recently,  was  15^.,  and  is  now  10/. 
Those  who  seldom  come  to  town,  are,  of 
course,  not  induced  to  make  this  payment, 
for,  although  they  might  receive  the  publi- 
cations of  the  society,  they  have  no  luivan- 
tage  from  ita  extensive  library,  nor  the  in- 
Ibnnation  from  pso-liament.  and  tbe  courts, 
daily  collected  and  arranged  in  the  Hall  and 
Offices  in  Chancery  Lane ;  nor  have  their 
clerks  the  benefit  of  resorting  to  the  lectures 
4md  the  reading  and  discussion  rooms. 

The  new  association  therefore  seems  well 
4evised  for  imitiJEikg  at  a  small  annual  ex- 
pense, the  oooBlry  with  the  town  practi- 
tioners, and  enaJbling  the  committee  of  ma- 
nagement effectctoSy  to  comxnuaicate  with  a 
large  body  of  the  profession  who,  in  joining 
the  assoaation,  have  ^ven  satisfactoiy  proof 
of  the  interest  they  feel  in  promoting  the 
general  good. 

We  trust  that  this  principle  of.  union 
Rmongst  the  whtde  profession  as  one  body 
irberever  resident^  and  in  whatever  depart- 
ment of  practice,  whether  in  the  courts  of 
law  or  equity  or  otherwise,  wfll  be  ever 
borne  in  mind.  We  are  glad  to  observe  the 
good  understanding  which  evidently  subsists 
between  the  New  Association  and  the  In- 
oorporated  Law  Society,  as  shown  abundr 
antly  in  the  sevetal  statemoits  which  have 
heen  published,  and  especially  in  the  one 
now  laid  before  our  readers,  and  to  which 
we  would  call  their  particular  attention. 

TKTRD    ADDBSSa    OF   THK    COMMITTBB    OF 
MANAOBMXNT. 

Our  readers  are  aware  that  this  association 
was  formed  ''for  the  purpose  of  promotinpf  the 
interests  of  suitors,  andf  the  better  and  more 
economicsd  administration  of  the  law;  of  ob- 
taining the  removal  of  the  many  and  serious 
^grievances  to  solicitors,  and  through  them  to 
Uie  suitors  2  and  of  maintaining  the  rights 
and  increasing  the  usefulness  of  the  profes- 
sion.'^ 

^*fhk  committed  of  management,  on  the  7th 
May  last,  issued  an  address  to  all  the  attorneys 
'afid  solicitors  of  Soc^nd  and  Wales,  explain* 
t  i 


ing  the  ohjeets  of  Aie  anOentieB..  k  eosn- 
quence  of  this  address,  they  reoeired  tlieimM 
of  a  considerable  number  oi  meuben,  but  Mt 
sufficient  to  justify  at  that  time  the  adoption  of 
proceedings  in  furtherance  of  the  variotis  pur* 
poses  of  the  association.  They,  therefore,  dr. 
culated,  in  the  month  of  August  last,  mulbs 
statement,  with  a  letter  personally  addrensi 
to  each  member  of  the  profession. 

''  This  second  appeal  produced  a  large  a^ 
cession  of  members  both  in  town  and  countiy, 
and  thereupon  a  meeting  of  the  cominittee  of 
management  was  held  on  the  29th  Odobff, 
when,  adverting  to  the  number  and  respecto- 
bility  of  gentlemen  who  had  agreed  to  join  Ae 
association,  and  the  fair  probability  that  when 
its  objects  were  better  known  and  appreditod, 
it  would  be  stiU  mors  extensively  sappoited, 
the  committee  felt  justified  in  declaring  tW  (be 
association  was  then  fully  formed;  and  a 
special  committee  was  appointed  to  coaaider 
the  objects  which  should  be  carried  out  fbrtli- 
with,  and  to  report  on  the  course  of  msDBft- 
ment  which  should  be  adopted. 

"The  special  committee  made  th^  report 
on  the  22nd  of  November,  and  the  eomimttR 
of  management  held  a  finrther  meeting  on  the 
nth  December,  at  which  the  report  wu  n* 
ceived  and  adopted ;  and  the  committee  not 
consider  that  the  time  has  arrived  for  proeee^ 
ing  to  carry  into  effect  such  of  the  objects 
stated  in  the  address  of  the  7th  May  as  appeir 
under  present  circumstancea  to  require  tiK 
earliest  attention. 
"  Those  objects  are — 
"let.  To  extend  the  association  itself,  and 
to  promote  the  establishment  of  district  or 
local  law  societies  throughout  tiie  kingdoa. 
*'2nd.  To  collect  fiill  information  from^ 
profession  at  large,  and  every  other  ivail- 
able  source,  on  the  points  adverted  to  in 
the  Address  of  May,  7,  1847»  and  on  lO 
others  which  it  may  be  desirable  for  tbe 
committee  of  management  to  bring  under 
the  consideration  of  parliament,  whetbtf 
affecting  the  general  administration  of  At 
law,  or  the  peculiar  grievances  of  the  pr9* 
fession ;  and  more  especially  to  obtain  •^ 
curate  statements  of  such  fiacts  as  it  niay 
be  important  to  establish  before  a  pirfia- 
mentary  committee ;  and 
"  3rd.  To  take  such  active  measures  in  refer- 
ence thereto  as  may  be  judged  desirabie. 
*'  The  attainment  of  the  first  of  these  objerts 
must  depend  chiefly  on  the  ezertione  of  eieh 
member  of  the  association,  in  his  own  district 
or  neighbourhood,  and  wiH  be  best  aeco» 
plished  by  the  formation  of  disbict  snb-coa* 
mittees,  specially  charged  with  this  particnlsr 
department  of  labour.    The  gentiemen  vlto 
have  already  joined  the  association  from  the 
counties  formmg  the  Northern  Oircmt  bdog 
sufficient,  both  with  regard  to  thor  numbert, 
residence,  and  means  of  inter-conmmnieatiofli 
to  undertake  this  important  dnty  iritbia  t^ 


•  The  naaaes  of  the  eowmiilNor 
ment  are  stated  in  the  advertiseBfltfb 
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£atrict»  a  •ob-committee,  eoosiiting  of  all  the 
xneinbm  of  the  cominittee  of  maoagement  re* 
sident  in  those  counties^  hat  Ixaen  appointed 
for  each  of  the  purpoaes  of  the  association  as 
can  be  effected  locaUy ;  and  Mr.  John  Sudlovr, 
Jan.,  of  Manchester,  has  been  appointed  the 
honorary  secretary  of  the  association  for  that 
part  of  the  kingdom.  The  committee  of  ma* 
nagement,  while  they  have  seen  vdth  satisfaction 
such  an  accession  of  gentlemen  from  many 
oiher  parts  as  affords  the  prospect  of  other  dis- 
tricts being  speedily  furnished  with  distinct 
aub-committees  and  secretaries  for  local  pur- 
poses»  conceive  that,  for  the  present,  the  pro- 
gress of  the  association  will  be  best  promoted 
by  the  appointment  of  one  committee  for  the 
rest  of  the  kingdom,  with  power  to  add  any 
members  of  the  association  to  their  numbers. 
This  power  will  enable  them  to  associate  with 
themselves  those  gentlemen  in  all  parts  of  the 
country  who  may  be  willing  to  asfjst  in  paving 
the  way  for  the  formation  of  sub-committees, 
and  the  appointment  of  provincial  secretaries 
in  other  quarters,  ao^  object  which  the  com- 
mittee of  manitfement  deem  of  great  import- 
ance, and  are  desirous  to  accomplish  as  soon 
as  circumstances  will  permit. 

"  The  second  object  opens  a  very  extensive 
field,  which  can  be  cultivated  only  by  a  judi* 
ciotts  sub- division  of  labour.  With  this  view, 
sub-committees  of  inquiry  have  been  formed, 
whose  attention  is  to  be  directed  to  the  follow- 
ing  subjects,  viz. : — 

"I.   Parliamentary  proceedings.     3.  Com- 
mon law.    3.  Equity.    4.  Conveyancing. 
5.  The  office  and  status  of  attorneys,  their 
rights  and  privileges,  particularly  as  to 
offices  of  distmction,  the  right  of  aavocacy, 
and  the  restrictions  of  the  Inns  of  Court ; 
and  6.  The  grievances  of  the  profession, 
par^ularly  unjust  and  nnequaJ  taxation, 
encroachments  of  unqualified  persons,  fees, 
and  emoluments.^ 
"  It  will  be  the  duty  of  each  sub-committee 
to  collect  the  most  extensive,  minute,  and  ac- 
curate information  upon  the  subjects  delegated 
to  their  care,  and  to  report  the  result  to  the 
general  committee. 

"While  these  inquiries  are  in  progress,  it 
^riU  be  the  province  and  duty  of  the  committee 
of  management  to  attend  to  the  several  bills 
which  may  be  introduced  into  parliament  af- 
fectinjLthe  administration  of  the  law,  and  to 
offer  9such  measures  support  or  opposition,  as 
circumstances  may  require. 

"  The  sub-committees  will  meet  during  the 
seuion  of  parliament,  and  at  such  other  times 
as  may  be  found  expedient,  and  they  are  em- 
powered to  invite  the  assistance  of  any  mem- 
Dsrsofthe  association;  and  in  cases,  where 
they  are  not  specially  authorized  to  act,  to  re- 
port their  recommendation  to  the  committee  of 
ntanagement. 

'*  Whilaty  for  the  present,  the  proceedings  of 

>  The  oaiaoa  of  the  mambera  of  these 
mmntl  aQb««mDiiiittaea  are  stalled  in  the  ad- 
vertiaemeot..  . 


the  aatociatios  friitt  b«  piincipaUjr  diradad'fto 
the  extension  of  provincial  law  sociedes,  and 
the  increase  of  the  nombera  of  this  association ; 
to  the  collection  and  communication  of  infor- 
mation on  the  state  and  intereats  of  the  suitors 
as  connected  with  the  due  adninistimtion  of 
justice ;  to  the  canfol  preparatioa  of  aulemls 
for  an  appod  to  the  le^islatiue,  and  of  evidence 
to  support  its  and  to  the  bills  which  may  in 
the  meantime  be  introduced  into  parliament, — 
they  feel  that  two  other  objects  have  peculiarly 
strong  claims  on  the  attention  of  the  pro- 
fession and  the  public.  These  are,  the  erfsoa- 
tion  of  pernna  iniendmg  to  hioome  sotieUors, 
and  the  supervifion  of  tkt  prpfeaainn*  The 
committee  ooMceive  that  an  iMipioved  system4>f 
professional  education  forms  the  true  baaia  for 
the  honour  and  usefulness  of  the  professisn ; 
and  the  maintenance  of  an  effective  supervision 
affords  to  the  public  the  best  security  against 
the  abuse  of  professional  power  and  privil^es. 

"But  as  both  these  omeets  have  received, 
and  conthane  to  engage,  the  careful  attention 
of  the  Incorporated  Law  Society,  (a  body  inr 
truated  both  with  the  examination  and  re^s- 
tration  of  attorneys  and  solicitors,  and  bemg 
armed  with  chartered  rights  and  powerful  in- 
fluence, possessing  the  best  means  of  effectually 
promoting  them,)  the  committee  of  manage- 
ment conceive  that  they  will  contribute  more 
to  advance  thoee  great  objects,  by  a  steady  and 
cordial  support  of  the  exertioaa  of  the  Ineorpo- 
rated  Law  Socie^,  than  by  a^aeparate  cowne 
of  action  with  regard  to  them* 

The  committee  deem  it  no  vuyre  than  an  act 
of  justice  to  express  their  sense  of  the  Invalu- 
able services  wnich  have  hepa,  rendered  both 
by  the  council  of  the  Incorporated  Society,  and 
by  a  lai'ge  number  of  its  members,  in  the  esta^ 
bUshment  of  this  association.  It  has  been 
through  the  friendly  aid  and  sanction  of  the 
Incorponited  Sorie^  ooUecHvely^  and  of  many 
of  its  members  indiindually,  that  the  association 
has  been  enabled  to  surmount  some  of  the 
chief  difficulties  which  always  attend  the  or* 

ganization  of  an  extensive  body,  and  to  esta- 
lish  itself  on  a  permanent  footing. 
"To  the  same  liberal  spirit  the  committee  of 
management  are  indebted  for  the  invalnaMe 
aid,  which,  up  to  this  period  of  their  labours, 
the  IncorponOed  Law  Society  has  allowed  them 
to  receive  from  their  able  and  indefatiflable 
Honorary  Secretary,  Mr.  Maugham.  In  rar 
liance  on  this  spirit,  the  conunittee  of  manage- 
ment recently  ventured  to  re^oeat  the  council 
of  the  Incorporated  Law  Society  to  allow  the 
continuance  for  some  further  time,  of  Mr. 
Maugham's  services  s  and  have  the  satisfaction 
of  stating,  that  the  council  has  kindlv  con. 
sented  to  those  services  being  extended  up  to 
the  first  annual  meeting  of  the  association  on 
the  19th  April,  1848. 

"The  extent  of  labour,  however,  required 
from  the  secretary  of  this  association,  which  \$ 
already  very  considerable,  and  will  ^o  on 
jrapidlj  increasing,  mutt  soon  render  it  unpoa- 
aible  mr  the  same  aentlemanio  undertake  the 
Isacretaryship.qfhoQiMietitiiliODs^  .and  amongst 
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the  duties  wfatcli  will  requre  stteatton  at  an 
ewlf  period  after  the  aonaal  meetiog  of  die 
19tlK  April,  will  probably  be  the  Yery  impor* 
tant  one  of  Mlecting  a  seeietary  of  the  associa- 
tion, whose  fltetion  will  be  in  the  metropolis 
and  on  whose  taleofes,  energy,  aad  jadgment, 
the  f  ature  sBcoes»  of  the  association  wiU  in  no 
eoaaU  degme  depend. 

*'The  members  of  the  profession,  as  well 
those  who  hare  already  enrolled  dMmsehres  in 
the  association,  as  those  who  have  not  joined 
it,  are  earnestly  invited  to  state  their  views  on 
all  snbfetfts  within  the  scope  of  the  association. 
The  committee  feel  confident  that  this  appeal 
will  be  understood  and  answered  in  the  same 
spirit  in  which  it  is  made.  An  association  is 
entitled,  as  they  cannot  but  think,  to  the 
.  efficient  co-operation  of  the  profession,  which 
has  been  egtablished  not  only  to  redress  pro- 
lessional  grievances,  which  have  been  long 
and  justly  complained  of,  but  to  introduce 
eoond  and  salutary  reforms  into  the  admini- 
atration  of  justice, — reforms  equally  beneficial 
to  the  suitor,  the  solicitor,  and  the  public, — ^to 
those  who  are  engaged  in  the  practice  of  the 
law,  and  those  who  may  have  occasion  to  claim 
its  assistance  or  protection." 

MASTERS    EXTRAORDINARY   IN 
CHANCERY. 

From  Jan.  23M,  to  Fe6.  ISth,  1848,  both  tit. 
c/anee,  with  dates  when  gazetted, 

Duncalfe,  John  Thomas,  Walsall.    Feb.  4. 

Falconar,  John  Brunton,  Newcastle-upon- 
Tjme.    Feb.  4. 

Jones,  William,  Newtown.    Feb.  1 1 . 

Somerville,  Stafford  Baxter,  Doncaster. 
Feb.  1. 


PToceedti^tt 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Jan.  25th,  to  Feb.  ISth,  1848,  both  in- 
elusive,  toith  dates  when  gazetted. 

Bebb,  Joseph,  and  James  Rose,  12,  Argyle 
Street,  Regent  Street,  Attorneys  and  Solicitors. 
Jan.  25. 

Fiske,  Robert,  and  Robert  Welham  Clarke, 
Becdes,  Attorneys,  Solicitors,  and  Money  Scri- 
veners.   Feb.  15. 

Griffiths,  John,  and  John  HoUings  Griffiths, 
Hereford,  Attorneys,  Solicitors,  and  Proctors. 
Feb.  11. 

Matthews,  John,  and  Jamas  Layton  M*Rae, 
2f  Aithur  Street  West,  London  Bridge,  Attor- 
ncnrs  and  SoHcitons,    Feb.  11. 

Motteram,  James,  and  Thomas  Knowles, 
Birmingham,  Attorneys  and  Solicitors.  Feb. 
II. 

PERPETUAL  COMMISSIONER. 

Jfpoiuied  under  the  Fimes  and  Recoveries  Act. 

Stiks,  Henry,  of  Novtfaleach,  in  and  for  the 
«»aiily  of  Glonoester.    Fab.  1.  { 


NOnrSfi  OF  THE  WEBK. 

MR.  WA&RSK's  LSCTJDRKS. 

We  are  glad  to  learn  that  Mr.  Warren  irill 
deliver  Four  Lectures,  in  the  Hall  of  the  In- 
corporated Law  Society,  on  the  Profe»»oial 
Moral,  and  Social  Duties  of  Attorneys  and 
Solicitors.  The  recent  discassioos  rebtiBK 
to  Legal  Education,  and  the  improrementi 
sought  to  be  effected  in  the  profession  by 
the  various  law  societies,  render  sach  a  coone 
of  lectures  peculiarly  well  timed.  We  un- 
derstand, that  all  the  subscribers  to  the 
lectures  of  Mr.  Miller,  Mr.  Maynard,  snd 
and  Mr.  Nalder,  (about  200,)  will  be  adnntied 
ffratis  to  these  additional  lectures.  The  mem- 
bers of  the  society  will  of  course  have  a  light 
to  attend,  and  a  liberal  arrangement  vnll  be 
made  for  the  admission  of  others.  The  lec- 
tures will  be  delivered  in  Trinity  Term. 

Mr.  Warren's  standard  work  on  "hs 
Studies  "  proves  him  to  be  eminently  fittedk 
the  task  he  has  undertaken. 

COUNTY  COURTS. 

The  New  County  Courts  have  occaaooed 
great  changes :  will  they  do  good  I  The  Um 
fees  payaUe  on  taking  out  a  summons,  at 
looked  upon  by  the  suitors  as  a  grievancet  aad 
the  costs  are  larger  than  those  in  the  old  ^'orii- 
ern  County  Courts ;  they  are  attended  by  so- 
licitors who  get  little  by  their  day's  eurtUK 
occasionally  by  barristers. 

As  a  substitute  for  the  New  County  Courts, 
some  attorneys  have  advertised  the  collectioii 
of  debts  at  1/.,  some  lOs.  per  cent.,  per  debt. 
but  this  is  small  remuneration  for  profeasiooai 
men. 

PARLIAMENTARY  PROCEEDINGS  Rt 
LATING  TO  THE  LAW. 

NEW  BILLS. 

Clergy  Offences. — Buhop  of  London. 
Audit  of  Railway  Accounts.     For  2ad  wi- 
mg. — Lord  Monteagle. 

9touu  of  CTommens* 

KBW  BILLS  IN  PROGRX88. 

County  Rates.  For  2nd  readixt^—H?' 
Frewen. 

Jewish  Disabilities  Relief.  In  Committee.- 
Lord  John  Russell. 

Removal  of  Poor.  For  2nd  Reading.— Mf 
Baines. 

Administration  of  Justice  out  of  Sessofls- 
(No.  1).  In  Select  Connnittec.— Attoitfj- 
General. 

Special  and  Petty  Sessions.  In  Select  09- 
mittee.— Attorney-General. 

Protection  of  Justices.  In  Sdect  Coaaait^ 
—Attorney-General. 

AdministFation  of  Justice  on  SBnunaiyCoD- 
victions.  (No.  2).  In  Select  CoonDittce.-^- 
tomey-General. 


^mmii9i  '  BBHiiiori^Mifto;  JfeOf. 


Baman  OAlhoUc  .Relief.  In  Committee.-^ 
MT.^Azl8tey. 

Public  H«alth.  For  2nd  reading.  *^  Lotd 
dlorpelh. 

Pasaengera  by  Sea.    For  Sad  readisf^. 

NOTICB8   OF   KCW   BllibS. 

Gkune  Laws  Amendment.    Mr.  Colville. 

Vacating  Seats  of  Insolvent  Members.— Mr. 
Afofiatt. 

Imprisonment  before  Trial.— Lord  Nugent. 

To  Prevent  Bribery  at  Elections.-— Sir  J. 
Pakingfeon. 


,409 

To  Eatabliih  an  Appeal  in  Criminal  Gasea.*— 
Mr.  Ewart. 

To  Repeal  the  Punishment  of  Death.— Mr. 
Ewart. 


LAW  APPOINTMENT. 

Walter  Goidson,  Eeq.,  ^of  the  Sociely  of 
Grays  Iim^  has  been'  appointed  to  ancceed  Mr. 
Belhinte^  Pavliatn«ftary  Gouneel  to  the  Home 
Office.  His  datyis  to  ympate  the  Inils  oiigi- 
naUng Hfilh  the  goveraaent, aiidto  reriae/  or 
report  upoB,  amy  bills  brought  before  parlk- 
miAt,  «ad  rafismd  to  him  by  the  Secvetavy  X)f 
-State. 


RECENT   DECI-SIONS   IN  THE  SUPERIOR   COURTS, 

RBPOBTSD  BT  BARRIBTXltS  OF   THB   SEVERAL  COURTS. 


^olla  €0«Tt. 

Bwdley  v.  Owen.    Dec.  10th  &  22nd,  1847. 

VKMtTIOM. — rOaOSrrURIK-^BSBT.— DSVISB. 

A  devise  of  a  life  interest  in  real  property  to 
B.,  who  was  under  covenmit  to  make  the 
portion  or  fortune  provided  for  C.  equal 
to  that  prodded  for  B.,  held  to  create  a 
debt  equal  in  amjouni  to  the  value  of  the 
devise,  payedtle  out  of  all  A*s  real  estate, 
makr  a  gm^eral  charge  for  the  payment  of 
Hs  debts.  But  a  bequest  of  furniture  to 
B.  held  not  to  fail  uMhim  the  d^nition  of 
the  fortune  or  portion  provided  for  her, 
uud,  thersfore,  mot  to  create  a  similar  obli- 
gation. 

The  object  of  this  suit  was  to  have  it  de- 
clared that  the  real  estate  of  a  Mr.  Owen 
Bennion,  specifically  devised  by  his  will,  was 
liable  to  a  chai^  eoual  in  amont  to  the  vahie 
<d  eertain  parts  of  tnat  estate  devised  to  one  of 
Ills  datifffaters,  Elizabeth  Latham.  The  plain 
tffis  claimed  through  another  danghter,  named 
'fiarah  Owen.  The  fotmdataon  of  their  clahn 
was  a  covenant  contained  in  the  settlement 
'made  on  the  marriage  of  "Sarah  Owen,  for 
wtiam  a  portion  of  1,500/.  -wae  provided,  that 
""if  the  testator  should  make  any  grant  by  way 
of  fbrtone  or  portion  in  money  or  valne  to  his 
dauber  Sarah,  the  husband  of  the  said  Sarah 
Owen,  his  executors  or  adminittrators,  should 
pay  to  Elizabeth  Latham  such  other  sum  of 
meiney  or  value  as  would  msdce  the  portion  or 
fortune  of  Elizabeth  Latham  equal  to  the 
portion  or  fortune  given  to  -Sarah.  This  «et- 
-tlement  bore  date  m  January,  1800.  Sarah 
Owen  married  in  the  year  IB09,  when  the  sum 
of.  1,500/.  was  settled  ix^n  her.  Owen 
Benmon,  the  father,  died  m  the  year  1849> 
having  charged  all  his  real  «8tMewith  payment 
c{  his  debts,  and  having  demised  certain  of  them 
on  trust  for  Sarah  Owen  for  fife,  and  after  her 
daatti for  her  children,  'fie  lElao  1>eque8thed  to 
'hercertain  articles  offemitare. 


The  question  In  the  eause  ^R«to,  •»WhMher 
these  devises  and  bequests  amounted  to  such  a 
gift  to  Sarah  as  by  the  terms  of  the  covenant 
4n  EUaabeth's  settlement  would  draw  after  it 
the  obligation  to  give  an  equal  value  to  her, 
and  whather  their  value  could  be  reoovered 
under  the  charge  for  the  payment  ^f  debts. 

Mr.  KindersUy,  Mr.  Turner,  Mr.  Rovmell, 
Mr.  Anderdon,  Mr.  Peed,  Mr.IHaWtfne,  Mr. 
Goodeve,  Mr.  F.  /.  Hall,  and  Mr.  S.  C.  Hwtf, 
appeared  for  the  different  parties. 

The  poiuts  urged  in  oppoiAtron  to  the  bill 
were,  that  the  settlement  referred  to  a  gift  of 
personalty,  not  to  devises  Of  realty ;  that  the 
words  portion  or  fortune  would  properly  em- 
brace the  whole  estates  devised  to  Sarah  and 
her  children,  if  they  were  applicable  in  the 
present  case  at. all,  whereas  the  bfll  claimed 
only  an  equivalent  to  Sarah's  life  interest,  and 
that  the  claim  could  not  be  considered  as 
coming  within  the  charge  fbr  the  payment  of 
debts,  because  it  did  not  exist  at  the  testator's 
death,  and  the  debts  would  have  to  be  deducted 
before  the  value  of  the  gift  to  Sarah,  which 
was  the  measure  of  the  plaintiff's  daitn,  could 
be  ascertained. 

Lomur  v.  Wright,  2  M.  &  K.  69 ;  Morse  v. 
Tucker,  5  Hare,  79 ;  Barl  of  Bath  v.  "Earl  of 
Bra^ord,  2  Ves.587;  Winehdt  v.  Logan,  7 
Bli.  N.S.  1,  were  refefrtfd  to. 

Lord  Langdale,  after  stating  the  fiicta  V)f  the 
case,  said  it  Was  clear  that  the  deme  of  Sarah 
Owen  did  give  her  more  than  was  civtti  *to 
Elizabeth.  The  queiftion  was,  whether  this 
greater  gttt  ought  to  be  considered  *as  a  portion 
or  fortune,  and  ptovision  made  "by  tfce  fa^er 
out  of  his  estate  for  his  daughter,  iti  addi^n 
to  the  provision  made  on  her  marriage.  He 
thought  that  it  lnn«t  be  so  considered ;  and, 
therefore,  that  by  his  covenant  he  was  tMnftid 
to*  make  an  equal  proiriirion  for  his  dihiglitBr 
Efisabeth.  But  he  did  not  thiidt  that  the  |ift 
of  fumittttv  came  within  the  definition  of  lor. 
tcme  or  portion.  TThen  the  testator  hatittg  by 
his  wffl  charged  hia  ettafto  mAth^e  paytteot  of 


410 

lat  debCi»  another  question  wa»»  whetlitf  thii 
was  Ji  debt  charged  upoa  hie  estate  hy  hit  wilL 
That  such  an  omigatlon  as  this  created  a  debt 
wa&  not  diapnted ;  bnt  it  waa  nid  that,  aa  the 
charseof  the  debt  waa  made  by  the  easie  will 
nhich  contained  the  i^.tD  SanOi,  it  could  not 
be  the  testator's  intention  that  this  debt  should 
be^rdiBigeon  tiie  lands  so  devited.  Bnt  he 
did  not  tmnk  it  could  be  supposed  that  the 
tastator,  when  he  nsed  these  woxds,  had  m  his 
laind  cnrery  obhgation  he  was  under.  He 
ODocant  to  dischaiigB  them  aU.  Therefore,  he 
tiiought  that  the  case  did  come  within  the 
ehaigc*  There  mip^  be  some,  difficulty  in 
aaoeitaming  the  exact  value  of  the  iatersst 
given  to  Smh,  but  he  did  not  think  it  insuper- 
Sbhd,    As  to  this  there  must  be  a  reference. 


AystMr  OmUi.  JfaftM^yiw  CTi^Ngtii 


VUtfCtBUttUox  of  Gnglanlr. 

Saparte  Worcuimr  CoUege,  OMford.    Jan.  26, 

1648. 

«rtW10!f.— INrnSTMBNT  OF  PUnCHABX- 

HONBY.— COSTS. 

Under  the  Birmingham  Mailway  Aet^  the 
Court  it  not  authorized  in  mahng  the  com^ 
pany  pay  the  costs  of  investing  in  thefmds 
the  money  paid  6y  the  company  for  thepW' 
ehmseqf  lands. 

This  was  a  petition  for  the  investment  of  a 
sum  of  400/.  in  the  3  per  cent,  consols,  the 
purchase  money  piud  by  the .  Birmingham 
Railway  Company  forcertaia  lands  belonging 
to  the  ikillege*  The  netition  prayed,  also, 
that  the  company  might  oe  ordered  to  pay  the 
costs  of  the  investment. 

Mr.  If.  Hiekards  appeared  on  the  petition, 
and  contended  that,  as  the  Binninghsm  Rail- 
way Act  isxpresaly  provided  for  the  costs  of 
investinff  purchasfr^moncnr  in  land,  it  ought 
also  to  be  taken  to  extena  to  investment  in  the 
liinds^  The  words  of  the  39th  section,  coupled 
with  the  42nd,  authorized  such  a  conclusion. 
By  the  39th  section  It  was  provided  "that 
money  which  had  been  paid,  into  court  to  be 
laid  out  in  the  purchase  of  other  lands  to  be 
conveyed  to  the  same  uses  might,  in  the  mean- 
time and  until  such  purchase  could  be  made, 
.by  order  of  the  court  be  invested  by  the  Ac- 
countant-Genend  in  the  funds."  By  the  42nd 
section  it  was  provided,  "that  where,  by  reason 
of  any  disability  or  incapacity  of  any  party  en- 
titled to  any  lands  to  be  taken  or  used  or  in 
respect  of  which  anv  compensation  or  satisfac- 
tion should  be  pavable  under  the  authority  of 
that  act,  the  purcnase-money  for  the  same,  or 
tiie  monev  paid  for  such  compensation  or  satis- 
&ction,  snould  be  reouired  to  be  paid  into  the 
Bank  of  England,  to  he  applied  in  the  purchase 
of  other  lands  to  be  settled  to  the  like  usea^  in 
pursuance  of  that  act,  it  should  be  lawful  for 
the  said  Gourt  to  order  the  euienses  of  all  such 
purchases,  or  so  much  of  such  expenses  as  the 
said  C^urt  should  deem  reasonable,  together 
witl^  the  necessary,  costs  and  charoies  of  obtain* 
ing  suda  cffder,  to  be  pakd  ouit  of  tne  monies  to 
herecf^ved  by  virtue  o^  that  act  ^  and  the  said 


company  shonld  firom  lime  to  tiaspayiodi 
sums  of  money  for  such  purposes  as  toe  nod 
Court  should  direcL"  The  esses  of  JEqMric 
Northwick,  1  Y.  &  Coll.  166,  a^  EtparU 
Marshall,  1  Fliillips,  560,  althoaghaot  dinetly 
in  point,  did  in  prmciple  authorise  the  Krastia^ 
what  was  contended  tor  in  the  preseot  appli- 
cation. 

Mr.  ^gfed  opposed  the  netition. 

The  Viee'CkanceUor  saia,  he  had  do  power 
to  deal  with  the  fuiid,  except  what  was  pm 
by  the  act :  that  had  been  repeatedly  deoded. 
Tne  Court  of  Chancery  had  nothing  to  do  vitb 
abstract  rights.  If  an  act  of  parUameat  v» 
passed  which  gave  the  rule  to  go  by,  go  by  it 
you  must,  and  make  no  rule  for  yourself.  He 
was  aware  that  in  practice  that  had  not  ahrijn 
been  attended  to^  and  that  the  decisiooB  hid 
not  been  uniform.  On  one  occasion,  when  in 
deciding  he  had  confined  himself  strictly  to  the 
words  of  an  act  of  partiament,  and  in  aootkcr 
case,  where  he  had,  in  order  to  do  what  lie  con- 
sidered justice,  gone  beyond  what  waa  strictly 
prescriwd  by  an  aet,  both  his  deciriona  M 
Deen  overruled  by  Lord  Lyndhurst  Howerer. 
in  the  present  case,  #hat  was  asked  for  did  not 
strictiy  come  within  the  words  of  theactiducli 
had  been  referred  to,  and  he  could  not  thel^ 
fore  grant  the  application. 

Ousby  r.  Harvey,    Feb.  II,  1849. 

COMBTEUCTION  OF  \VILL.  —  QIFT  OF  I>- 
TBRB6T  ON  STOCK. — ABSOLUTE  BSaUBST. 

A  bequest  to  S.  H.  qf  the  interest  arim§  9A 

of  1,500/.  stock  for  her  during  her  life,  sad 

at  her  decease  to  descend  to  her  fcetrt  mak 

or  female  ;   the  said  1,500/.  to  be  b^M 

wuans  sold  whatsoever,  except  faikn  ^ 

issue,  and  then  to  descend  to  O^H,  aadhu 

heirs  for  ever.    Held,  that  S.H.tookik 

1,500/.  absolutely. 

Thomas  Habvby,  by  his  will  dated  thefih 

July,  1810,  devised  as  follows:— "I  do  bt- 

oueath  to  Sophia  Harvey,  mv  granddangto 

oaughter  of  my  son  Charles  Harvey,  thei&np> 

est  arising  out  of  J  ,500/.  stock,  3  per  cent.  ca»> 

sols,  for  her  during  her  life,  and  at  her  deone 

to  descend  to  her  heirs  maleorfenuda,  by  {oyiiv 

to  her  uncle,  William  Harvey  lOi.  per  yssroot 

of  the  said  interest  during  his  life,  but  the  siid 

1,500/.  stock  to  be  by  no  means  sold  whatMSfSr 

except  failure  of  issuer  and  then  to  descesd  to 

my  son,  Charles  Harvey,  and  hia  heirs  for  em, 

for  the  safety  of  whidi  I  nominate  C%adn 

Harvey,  the  father  of  the  said  Sophia  Han^r 

her  guardian  during  his  life,  and  befim  fail » 

cease  to  choose  two  other  guardjans  i<v  ths  A|^ 

filment  of  this  my  bequest ;  of  what  other  aoeifi 

and  goods,  &c.,  I  may  possess  at  my  decent 

I  leave  at  the  sole  disposal  of  my  eon,  Cfaadn 

Harvey,  to  distribute  equally  among  the  tM^ 

drcn,  whom  I  nominate  my  sole!e»coter.''4 

Mr.  Swinibome,  in  siijiport  of  the  hmeu*<^ 
Sophia  Harvey,  pontended,  that  it  luiiiliiiq 
an  absolute  gift  to  her  of  Ae  1.600/.  Tlfi 
the  same  words  had  been  used  in  a  gift* 
rsalty,  thsy  would  have.eieatBd  .m:atta^^ 


Mr*  wjiB^vtGf  coMML 

The  Viee^<fkane^hr  said,  he  did  not  Imow 
how  be  could  take  awajrtlie  1,5001.  from  So- 
pfak  Narrey;  from  the  wordbg  of  the  will  H 
appeared  to  hitt  to  he  an  absolute  bequest  to 
her.  As  to  the  latter  part  of  the  wiH,  no  sense 
could  he  made  out  of  it. 


.^F.CSiJUifftlArMt. 
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V(re4n8trrf  nor  mit(|(t  15nif  r • 

Baiiinek  v.  MUwoHh.    Dec.  23»  1847, 
Jan.  37»  1848. 

PRAGTICa.— Dt8UX«0AL  OF  BILL. 

Ihur  of  the  dtfendants  answered  ;   an  order 

to  amend  was  served  iipon  them,  with  a 

tender  of  6s,  Sd,  costs ;   the  amendments 

required  an  answer,  but  no  subpasna  was 

served :  Held,  that  the  drfendanis  were  m- 

titled,  upon' the  expiration  qfthe  usual  time 

for  jfiltng    r^lieaiion,  ^o,,  to   move   to 

dismiss. 

Is  this  case,  upon  a  motion  to  dismiss^  Mr. 

Berrw  obtained  the  opinion  of  the  Master  of 

the  Rolls  and  Vice-Chanoellor  Wimm  ^pon 

the  following  statement,  signed  by  Uie  counsel 

for  the  respective  parties : — 

Qn  the  29th  Oct.  1847.  the  defendants  Els- 
worth,  Musgrave,  Webster,  and  Hinings,  four 
of  the  six  defendiants  to  the  original  hill  being 
in  a  position  to  waive  to  dismiss  the  bill  for 
want  of  prosecution,  gave  a  notice  of  motion  for 
that  purpose  for  the  first  day  of  last  Michael- 
mas  Term,  which  motion  stood  over  at  the 
plaintiff's  request.     Before  that  motion  was 
Mard,  the  nkdntiiPs  solicitor  obtained  from 
the  Master  the  following  order  to  amend.  [The 
order,  dated  the  5th  November,  1847,  was  here 
iet  out,  it  being,  that  the  plaintiff  should  be  at 
fiberty  to  amend  his  bill  in  this  cause  on  pay- 
ment of  6s.  SdJ]    This  order  was  served  upon 
the  solicitors  of  the  said  four  defendants,  with 
a  tender  of  d#.  8d,  costs,  which  tender  was  re 
^Med.    In  ponoanee  of  this  order,  the  phuntiff 
amsoded  him  bill,  by  addmg  parties  defendants, 
and  by  intrpdncing  additional  statements  which 
rmdered  a  new  engrossment  necessary,  and  on 
tlis»i2th  Not.  1847,  he  gave  the  following  no- 
tii^  to  the  solicitor  of  the  said  four  defendants. 
**  In  Chaaeery.  Baistriok  v.  Elsworth,  I  have 
this  day  filed  an  amended  bill  herein,  dated 
this  latli  day  of  Novsmber,  1847.   Yours,  &c., 
Edward  Florwer,  agent  for  the  above-named 
plaintiflE:     Messrs.  W.  R.  &  Co.,  solicitors  or 
agents  for  the  above-named  defendants."   The 
aipended  bill  required  an  answer  to  the  amend^ 
meats  froin  the  said  four  defendants,  and  also 
an  aoawer  to  the  original  and  amended  bill 
fesm  the  Dew  defendants,  sad  the  two  oth«r 
defendante  to  the  original  bill,  and  who  have 
not  yat  anawered  that  bill.    No  subpcena  to 
answer  the  amended  bill  was  served  on  the 
said  foar  defisodants,  and  the  phdntiff  solicitor 
not  having  .ffied  a  replication  or  set  down  the 
caaae  on  the  bill  and  answer,  the  solicitor  of 
theaaid  four  defeadants  gave  notiee  of  motion 
fer  tito  8di  I>ecember,  1847,  to  dismiss  the  bill 
fer -wattt  t»f  preeecutioa,  whidi  moMa,  after 
ar  tMtf'tafMStDf^  plaiBi»i 


tMTfe  ooonsel*  'Wai  aesordiiiu^  made  in  tbe 
mrd  Deeenbtr,  >  1847.  Ae  qnealion  is, 
whether  the  said  foar  defeadknts  Hrere^i 
these  dremnstaMes,  entitled  to  novato 
Arise  the  bill  for  wmt  foi  prDseentkNi, 
the  39lh  chinse  of  Uie  )6th  rok  ol  the  Ordws 
of  May,  1846. 

IT.  Elmsley  for  the  said  four  defendants. 
JS.  AT.  Hsnrris^n  for  die  plaintiff- 
Mr.  Berrsy  gave  to  die  Vioe-Caiancalkir  the 
foUowing  nply:^«<TheMasftsr  of  the  BoQaami 
Vice-Chanoellor  Sir  James  VHrnm  am  bodi 
deddidBf  of  opteios,  tint  the  defendants  bar- 
ing fedly  answered  die  oiiginal  bill»  if  the  fdaln- 
tiff  Toquivsd  an  aaatrar  mm  them  totfaaamend- 
HMMa,  be  anar  boond  to  have  paid  them  SOf. 
(the  ordhMry  eaeta)  and  to  haaa  sorted  them 
with  snbnonaa  to  appear  to  and  answer  the 
aaoended  Dili ;  and  tw^  he  not  having  done  so 
or  filed  a  replication,  die  defendants  are  entitled 
tomaaato  diemiu  dM  bill  for  want  of  prosa- 
cution."  Mr;  Berrsy  referred  also  to  Cooks  r. 
2>snf ,  1  Turn,  k  Suss.  809»  and  Brapalsfi  v 
Carter,  2  Sim.  458. 

The  bill  was  afterwards,  by  arrangeoient, 
allowed  to  remain,  upon  the  plaintiff  paying 
the  costs  of  the  motion. 


Exparte  Ward,  Re  Nottingham  and  JUmeoln 
RttUway.    Jan.  21,  1848. 

APPORTIONMKNT  OF   PURCHA8K-MOKRY. 

A  lessor  and  a  lessss,  sntitlsd  to  rsnasai, 
agreed  with  a  railway  compamffor  the  sole 
to  them  of  a  piece  qf  land  for  a  spee^ 
sum,  which  was  to  include  compmisatim 
for  damages  done  by  the  senerance  of  tks 
land  frwn  other  land  belonging  to  the 
lessee.  The  court  declined,  upon  the  ps^ 
tition  of  the  lessee,  to  tqiportion  the  sum 
between  Aan  and  the  lessor. 

The  petitioner  in  this  case  (W.  H.  Ward} 
was  entitied,  under  a  lease  of  the  Dean  and 
Chapter  of  Lincoln  Cathedral,  dated  in  No« 
vember  1845,  to  a  term  of  21  years  from  the 
12th  of  August  preceding,  in  a  small  piece  of 
ffround,  on  which  a  dining-room  and  entrance- 
hall  to  the  petitioner's  house  were  erected.  By 
the  leaae  it  was  covenanted  by  the  petitioner 
not  to  assign  the  lease,  8cc.  except  by  will  or 
with  the  consent  of  die  Dean  and  Chapter, 
The  land  being  required  for  the  purposes  of  the 
above-mentioiMd  railway,  an  agreement  for  the 
sale  thereof,  dated  the  7th  April,  1840,  was 
executed  by  the  petitioner,  the  agents  for  the 
company  and  the  l>ean  and  Chapter.  By  this 
agreement  the  sum  of  1,760/.  waa  agreed  to  be 
paid  bv  the  company,  that  sum  including  com* 
pensation  for  damages,  by  severing  the  pro* 
pertv  purchased  from  the  other  property  of  the 
vendors,  or  by  otherwise  injuriously  afibcting* 
such  other  property,  &c.  The  1,7^.  war 
duly  paid  into  a  Dank  at  Uncoln,  and  the  pur- 
chase was  completed ;  the  hmd  was  conveyed,* 
and  the  company  entered  into  possession.  In 
consequence  noweVer  of  the  difflerence  between 
the  pirtidoner  and  the  Beau  and  Chapter  as  lo. 
tha^n^offdMmis&tof  theporthas^iitoiiey,  tfaT 


lilfi 
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jmeafKOf  onsdd  ibe  nid  mam  of  lJ^6Ql,  to  be 
fiaid  hUo  the  bank  in  the  aame  of  the  Ae- 
.'Comitant-Geiieml.  This  petition  was  than  fve- 
aoBted  bf  Ward,  praying  the  appeitioBaient 


payment  of  the  money  Jl)etween  himielf  and 
the  Xleanand  Ohapter. 

Bacon  and  Freeling,  for  the  petitioner,  relied 
upon  the  74th  aection  of  the  Lnid  GUmees  Con« 
solidation  Act. 

JR.  Pahner,  for  the  Dean  and  Chapter,  op- 
posed the  apphoai^n. 

Speed  for  the  railway  company. 

Tne  Vtee-Chancellor,  I  have  too  much  doubt 

•  opeo  the  authority  of  the  Ccmrt  to  apportion 
JAemoney  in  a  case  like  the  present,  to  make 
it  proper  that  I  should  be  active  in  doing  so. 
I  must  therefore  refuse  the  peti(-ion»  but  with- 
out ooets. 

Tht  money  was  then,  by  consent  of  the 
paities,  directod  to  be  mvested,  and  the  divi- 
dends of  so  much  as  vepieseated  the  lease  to  be 
paid  to  the  petitioner  during  the  lemainder  of 
the  21  years' term,  or  till  &rther  order,  without 
prejudice  to  any  question ;  Mr.  Ward  under- 
Jiyong,  while  receiving  snch  dividends,  to  pay 
4he.renls  reserved  by  Uie  lease. 

Queen's  ISenct- 

(Before  the  Fomr  Judges.) 

Sutton  v.  Swanwick  and  another.    Sittings  after 

Hilary  Term,  1848. 

ACTION  AGAINST  MAGISTRATE. — NOTICE  OF 
ACTION  UNDS&  43  QSO.  3,  C.  99>  8.  70. 

A.  was  committed  to  prison  by  B.,  under  the 
43  Geo,  3,  c.  99*   on  the  %th  September, 
1845,  and  was  discharged  on  the  Sth  of 
February,  1846,  having  been  in  prison  154 
days.     Section  70  enacts,  that  for  anything 
done  in  pursuance  of  the  act  an  action  must 
be  brought  within  six  calendar  months  next 
after   the  fact    committed,   and  requires 
notice  of  oeHon  to  be  gioen,  stating  the 
cause  or  oaums  of  action,     A  entice  of 
action  was  gioon,  stating  the  piaintiff  was 
imprisoned  for  150  days,  and  the  action 
was  commenced  an  the  6th  August,  1846. 
'      Held,  that  A.  was  bound  by  the  aUegaOon  as 
to  time  in  his  notice,  and  inasmuch  as  it 
did  not  appear  that  the  action  was  cam- 
menced  within  six  calendar  months  after 
the  eapiration  of  the  150  days,  he  was  non- 
suited, 
Trm  was  an  action  of  trespass  and  false  im- 
prisonment.    Under  the  43  Geo.  3,  c.  99,  ^e 
piamtiffwas  committed  to  prison  by  the  d&. 
fendants,  commissioners  of  assessed  taxes.  The 
pktntiff  was  committed  to  gaol  on  tite  8tfa  of 
"Deptember,  1845,  and  was  disdiarged  out  of 

*  cmtody  on  the  8th  of  Febraary,  1846.  Section 
70  of  the  statute  enacts,  tiiat  in  any  action 

'  biought  for  ttoything  done  m  pursoaace  of  the 

"act,  such  action  skdl  be  commenced  widnn 
'  «fac  calendar  months  inzt  aitsr  the  fieet  -com- 
'  ttHted,  'and  net  afterwards,  and  no  writ  or 

process  shall  be  aned  out  for  the 

'Vient  of  sncii action' until  one  calcodsrannth 
'  iieat  after  netiee  in  wilting  ehaU  hsrfe  been 

glMi,  in  which  wlioe  afaitt  be  ^otea4f  >a»uX 


completdy  contained  thecanse  and  'sumi  of 
action.  Thenotice-givenby  thepUiatiffnttMi 
that  the  pUuntaff  iiad  been  imprisoned  for  t 
long  space  of  time,  to  wti,  for  the  ipaceof 
150  days.  The  actual  time  the  plaintiff  was  m 
prison  was  154  days,  and  the  action  was  com- 
menced on  the  6th  of  August,  1846.  The  case 
was  tried  before  Coltman,  J.,  and  he  was  of 
opinion  that  the  plaii^iff  must  bs  booad  by  the 
statement  in  the  notice  that  he  was  only  im- 
prisoned 150  days,  and  inasmuch  as  more  thai 
six  calendar  months  had  elapsed  between  tlit 
expiratioa  of  that  time  and  the  eoauneacement 
of  the  action,  that  the  action  was  not  broogfat 
within  the  time  limited  by  the  statute,  snd  di- 
rected a  nonsuit.  A  rule  nisi  having  been  ob- 
tained to  set  aside  the  nonsuit  and  for  a  new 
trial. 

Mr.  Welsby  now  showed  cause.  Tlie  alk- 
gation  that  the  plaintiff  was  imprisoned  for 
150  days,  although  laid  under  a  rideficet,  ii 
material,  otherwise  it  would  be  sufficient  to  ssj 
he  was  imprisoned  for  a  long  space  dim, 
which  would  not  properly  apprise  the  defeni- 
ants  of  the  nature  of  the  act  complaiaed  ^. 
Then,  if  the  allegation  is  material,  tiie  phinttf 
is  bound  by  his  statement,  and  the  action  does 
not  appear  to  have  been  broagbt  within  uk 
thne  Mmited  by  the  statute.  In  Strisyer  t. 
Martyr,*  which  was  an  action  agMnst  jurtJce, 
the  plaintiff  in  his  notice  daimeo  in  respect  d 
goods  taken  of  a  large  yalne,  to  wit,  of  ^ 
value  of  21,,  and  the  judge  bdd  the  plMf 
bound  by  his  notice,  so  that  he  could  not  dna 
damsges  for  trespass  to  his  house. 

Mr.  Pashley,  contriL  The  whole  imnrnoo- 
ment  is  one  contmuous  act  and  if  the  defend- 
ants have  done  an  iUeffal  act,  the  plaintiff  is 
entitled  to  recover  for  the  whole  imprisonnot. 
In  Martens  v.  l^>cher,^  Lord  Denman,  CJ. 
said,  "  I  do  not  go  bo  far  as  to  say  diat  a  jaitj 
will  always  foe  strictly  bound  to  prove  the  teK 
and  place  which  he  names  in  lus notice;  botl 
think  the  words  of  the  statute  rcouire  tfatf  & 
time  and  place  for  the  occarrenee  ne  naatd.* 
In  Jttcklin  V.  Fytche,^  the  Court  of  Brcheqw 
said  the  cause  of  action  most  be  described  «n 
convenient  certainty.  [Lord  Demna^  CJ. 
The  object  of  the  act  is  to  let  tfce  defesdaj 
know  the  nature  of  the  act  complaiaed  oL 
Ptttteson,  J.  You  may  otAy  state  in  the  w^ 
that  the  plaintiff  was  imprisoned  for  a  «*>• 
and  how  can  the  defendants  know  bov  » 
tender  sufficient  amends  ?]  All  the  facts  of  t» 
trespass  are  stated  in  tixe  notice  with  tfaef^ 
ouisite  degree  of  particularity  to  infenn  » 
defendants  of  the  nature  of  the  chaffe,  iv 
the  plaintiff  should  not  be  strictly  coamed  w 
the  number  of  days  spedfled  intiie  aetioe. 

Lord  Denrnan,  C.  J.    On  the  fiwe  «f » 
notice  it  does  not  appear  that  Ae  action  * 
commenced  witfam  aix  criendar-meBthi,  *  ^ 
quired  by  the  statute. 
Patteson  and  WigUmm,  J.*b,  coBeuned. 
Bnte  (£schais<B> 


•^JS^p.  184. 
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Ckriitepkenm  r.  Be»d.    fHHtdi^  afterHOsry 
Term,  1948. 

PLXADINO. — ^ASSAULT  AND  IMPRI90NMXNT. 
— LBAVE  AMD   LICENCE. 

To  an  action  of  trenass  and  impriionmeHt  a 
plea  of  leaee  and  licence  is  bad,  at  all  events 
as  far  as  regards  the  assandt,  as  amemnting 
to  the  general  issue. 

This  was  an  action  of  trespase  for  assault 
and  imprisonment,  alleged  in  the  declaration  to 
be  against  the  will  of  the  plaintiif.  The  de- 
fendant pleaded  leave  and  licence ;  to  this  plea 
the  plaintiff  demurred  on  the  ground  that  it 
was  an  informal  traverse  of  the  allegations  in 
the  declaration,  and  amounted  to  the  general 
issue. 

Mr.  (yMalley,  in  support  of  the  demurrer. 
An  assault  implies  that  it  is  against  the  will  of 
a  person,  and  there  can  he  no  assault  where 
there  is  consent.  The  plea,  therefore,  is  only 
an  informal  denial  that  any  assault  was  com- 
mitted. The  same  doctrine  applies  in  criminal 
cases,  that  a  person  cannot  he  guilty  of  an 
a6sai]dt  where  there  is  consent,  Regina  v. 
Banks  ;^  Regina  v.  Marten,^  The  imprison- 
ment also  implies  restraint,  and  the  plea  denies 
any  restraint.  The  plea,  however,  is  general, 
and  confesses  the  allegations  in  the  declaration, 
and  if,  therefore,  bad  as  to  the  assault  or  im- 
pnsonment,  it  is  had  altogether. 

Mr.  Pearson,  contr^  The  plea  confesses  an 
assault  and  imprisonment  in  fact,  but  does  not 
confess  it  to  be  against  the  will.  The  same 
argument  would  apply  to  trespass  against  the 
person  as  to  trespass  gainst  personal  property, 
and  in  the  latter  case  SKlman  v.  DolweU^  is  an 
express  authority  that  leave  and  licence  is  a 
fi^ood  plea  to  taking  personal  property.  In 
Regina  v.  Meredith,^  Lord  Abmger,  C.  B., 
seemed  to  assume  tbit  leave  and  hcence  might 
be  pleaded  to  an  action  of  assault.  Imprison- 
ment does  not  necessarily  imply  that  it  was 
against  the  will  of  the  party ;  many  instances 
zni^ht  be  given  wheve  it  would  not  be  so. 

Lord  Denman,  C.  J.  It  is  not  necessary  to  say 
whether  an  imprisonment  may  be  iustified 
under  such  circumstances  as  exist  in  this  case. 
But  an  assault  imports,  that  it  is  an  attack 
against  a  person  who  does  not  choose  to  be  so 
attacked.  It  is  in  vain  in  such  a  case  to  say, 
•*  I  did  so  treat  you,  but  I  did  so  with  your 
consent.*'  Such  a  statement  is  a  contradiction 
in  terms. 

Mr.  Justice  Patteson.  I  do  not  say  how  it 
would  be  as  to  an  imprisonment,  but  an  assault 
ilifen  something  agamst  the  will  of  the  party. 
If  the  assault  is  against  the  will  of  the  party,  it 
canoot  be  confessed  and  avoided  by  saying,  I 
did  it  by  your  will.  Then  the  plea  is  bad  in 
part,  and  being  bad  in  partis  bad  for  the  whole. 

Mr.  Justice  Coteri^e,  If  the  declaration  had 
been  confined  to  a  charge  for  an  assault,  and 
the  pka  had  been,  not  guilty,  the  defendant 
codid  show  they  bad  bm  phiying 'together, 

*  8  Car.  *  Farne,  574.  «  9  Oar.  &  ftrync,  213. 
^  4  Gamp.  99%.  ^  8  CarlBe  Payne,  689. 


•$  jENMSWi    '  vftfMMMI  jftttU* 


Hn 


that  he  had  been  hnited  by  the  phintiff' to  do 
what  conststnfeed  the  assault,  or  anything  which 
showed  he  had  not  eommitted  an  assaidtin 
law.  But  a  plea  admittiBg  an  assault  and  prs- 
tending  to  jostify  it  on  leave  and  lieence,  is  had. 
Mr.  Justice  Wightman  concurred. 

Judgment  for  the  phdntiff. 


Comnan  9leag- 
StronghUl  v.  WLeod.    Hfkary  Term,  1848. 

OBTAIMINO  SP£CIAL  JURY.  —  SSBVICB  OF 
RULE  FOR. — REASONABLE  PROMPTITUDE, 

The  nUe  of  Hthtry  Term,  1   Viet,,  rwte  S, 
applies  ofUy  to  the  tqfpHcatum  for  a  rtde 
for  a  special  jury,  and  does  not  render 
irreonlar  the  service  of  the  nde,  thomghnot 
made  more  than  six  days  before  the  day  for 
which  notice  of  trial  has  been  given. 
Where  notice  sf  trial  had  been  given  for  the 
26th,  and  a  rule  for  a  special  jury  ob- 
tained by  the  defendant  on  th^  }9th  of  the 
same  month,  was  served  on  the  20th,  and 
on  the  24th  there  followed  a  service  of  the 
notice  to  strike  the  special  jury  on  the  26th  j 
Held,  that  the  plaintiff,  who  had  covnter^^ 
manded  the  notice  of  trial,  could  not  com- 
plain of  want  of  reasonable  promptitude 
on  the  defendant's  part. 
In  this  case  notice  of  trial  had  been  served 
on  the  18th  of  January  for  the  26th,  being  the 
second  sittings  in  the  present  term.    On  the 
19th  of  the  same  month  a  rule  for  a  special  jury 
was  obtained  by  the  defendant,  and  a  copy 
served  personally  on  the  plaintiff's  attorney 
the  next  daj.    On  the  24th  a  notice  to  strike 
the  special  jury  was  served  in  the  same  manner, 
for  the  26th.    After  this  latter  service,  the 
plaintiff  countermanded  his  notice  of  trial  for 
the  26th,  so  as  to  allow  of  the  cause  being  tried 
at  the  adjourned  sittings  after  the  present  term ; 
and  on  the  25th  the  plaintiff  obtained  a  role 
calling  m>on  the  defendant  to  show  cause  why 
the  n2e  lor  the  special  jury  should  not  be  dis- 
charged, or  why  the  cause  should  not  be  tried 
at  the  adjourned  sittings  after  this  term,  in  the 
order  in  which  it  was  entered,  by  a  special 
jury»  if  the  defendant  should  then  have  one  in 
atteniknce ;   and  why,  in  default  thereof,  the 
cause  should  not  then  be  tried  by  a  common 
jury.  The  grounds  Cor  the  rule  were,  first,  that 
the  prooeedings  to  obtain  the  special  jury  were 
not  in  accordance    with   the   rule  of  court, 
Hilary  Term,  1  Vict,,  rule  3,  which  declared 
that  where  notice  of  trial  had  been  given,  no 
rule  for  a  special  jmry  ^<  is  to  be  gnqted,  un- 
less such  application  is  made  for  it  more  than 
six  days  "  before  Ae  day  for  which  notice  of 
trial  has  been  given,    ^condly,  that  the  de- 
fendant had  not  proeeeded  to  ^r^Le  the  special 
juiy  with  aufficiemt  pronptituds. 

Ciaaaby  now  shoired  caoae  against  the  role. 
The  proceedings  were  p^iieeliy  rsgnlar.  The 
rule  of  court  only  provided  that  the  rule  for  the 
special  jury  should  not  be  granted,  unless  ihe 
mplieation  for  it  were  made  six  days  before 
the  day  appointed  for  trial,  and  here  die  appli- 
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gnrnted.  Thm,  if  r^goUrly  obtained,  then 
waa  nothing  like  del^  or  want  of  promptitude 
on  the  part  of  the  defendant  in  the  proceedinge. 
He  iderrad  to  Pkelgu  v.  KtU^,  11  L.  J.  C.  F. 
gg,l  DowLN^S.  50U 

Majftuird,  in  support  of  the  rule.  The  pro- 
ceedings for  the  special  jury  were  not  in  ac« 
cordance  with  the  rule  as  to  promptitude  laid 
down  in  Ckurck  y.  Harris,  2  Scott,  N.  S.  82. 
The  service  of  the  rule  for  the  special  jury,  as 
well  as  the  application,  should  have  been  six 
davs  before  tne  day  of  trial,  and  to  avoid  the 
dcoav  occasioned  to  the  plaintiff,  the  court 
o^ght  to  aUow  of  the  alternative  prayed  for 
by  the  present  rule,  by  which  the  defendant 
would  De  compelled  to  try  at  the  adjourned 
sittings  after  term.  Bush  v.  Priny,  9  DowL 
181. 

Williams,  J,  Ought  vou  not  to  have  had 
the  courage  to  treat  the  proceedings  as  a 
nullity  ? 

Maynard,  We  preferred  having  the  direc- 
tion of  the  court,  and  to  permit  of  that  the 
notice  of  trial  was  countermanded. 

Maule,  J.  I  think  the  rule  for  the  special 
jury  must  be  maintained.  The  rule  of  court 
IB  quite  clear.  It  speaks  of  not  grantixig  the 
rule  for  the  special  jury,  unless  the  application 
he  made  more  than  six  days  before  the  day  of 
trial.  Here  the  application  was  made  more 
than  six  days  before  the  day  for  which  notice 
of  trial  was  given.  I  agree  that,  having  ob- 
tained the  ru&,  the  defendant  was  bound  to  use 
reasonable  promptitude  in  the  matter,  and  I 
think  he  has  done  so.  It  was  impoesible  to 
get  the  special  jurv  by  the  original  day  of  trial, 
and  the  plaintiff  naving  himself  enlarged  his 
notice  of  trial  to  a  future  sitting,  can  have  no 
ground  of  complaint. 

CressweU,  J.  I  think,  also,  the  rule  was 
regularly  obtained,  and  Qumej/  v.  Guniey,  3 
Dowl.  &  Low.  T34,  is  an  authonty  to  show  that 
there  was  nothing  irregular  in  the  service.  If 
asiy  prejudice  were  shown  to  occur  to  the  party 
i^inst  whom  the  rule  was  obtained,  the  court 
might  be  induced  to  interfere,  but  in  the 
present  case  the  plaintiff,  acting  for  himself, 
pos^nes  the  day  of  trial,  and  cannot,  there- 
fore, say  he  has  been  prejudiced.  On  the 
whole,  I  think  the  role  for  the  special  jury 
must  take  its  course. 

WUHktass,  J.,  concurred. 

Rule  discharged. 

Court  0(  erdftequo:. 
Fme  T.  Cobbold.    Jan.  14,  1848. 

RAILWAY  SHARKS.  — RIGHT    OF   ALLOTTRR 
TO  RCCOVRR  DEPOSITS  WHBRB  FRAUD. 

Dq^osits  cannot  be  recovered  from  a  railway 

company  on  the  ground  of  frond,  unless  the 

*    fhiud  isprooid  to  kane  been  eomm$ted  he^ 

jtwiiM  was  an  action  brought  by  an  allottee 
01  shares  in  the  Cambridge  and  Worcester 
BaSwajr  Company,  to  recover  Ins  deposit,  on 


the  ground  of  iniid  lij  the.  direetoni  IV 
prospectus  issued  by  them  stated  the  shms  it 
60,000 ;  35,000  only  were  allotted ;  and  Ok 
letters  of  allotment  stated  the  l6th  October  u 
the  last  day  for  the  payment  of  deposits,  and 
in  case  of  aefault  the  allotment  was  to  be  voii 
On  that  day  the  plaintiff  paid  his  depout  upm 
the  shares  allotted  to  him.  The  whole  number 
of  shares  upon  which  the  allotments  were  paid 
was  18,l60.  The  plaintiff  signed  the  deed, 
which  was  in  the  usual  form,  and  was  fiiUy 
executed  and  sent  to  London,  llie  plaindff 
having  been  nonsuited  at  the  trial, 

Martin  moved  to  set  aside  the  nonsuit,  and 
contended  that  the  case  came  within  the  nik 
laid  down  by  Parke,  D., "  that  the  coacealmeot 
by  the  party  of  a  fact  known  to  him  to  be  ou- 
terial,  was  the  same  as  if  he  should  hare  made 
a  false  representation."  That  the  keeping  bacl 
the  fiact  that  only  18,160  had  ^aid  was  In  itidi 
a  fraud  against  the  party.  No  person  couU 
pay  after  the  l6th  Oct.,  therefore,  on  the  W^ 
all  was  paid  that  could  be  paid.  The  directors 
then  should  have  said  that  the  scheme  bad 
failed,  because  the  whole  number  of  shares  bad 
not  been  subscribed  for ;  and  in  that  case  the 
whole  of  the  expenses  feU  upon  the  promoten. 
It  was  a  fraud  upon  the  plamtiff  to  allow  blm 
to  execute  the  deed  and  suppress  the  fact  that 
not  one  third  had  subscribed.  The  doctrine  vas 
laid  down  broadly  and  distinctly  in  Nockelh  r. 
Crosby,  3  B,  &  C.  814.  He  adso  referred  to 
Walstab  v.  Spottiswood,  15  M.  &  W.  501. 

Parke,  B.  If  you  seek  to  get  rid  of  the  deed 
by  fraud,  you  must  prove  a  fraud  before  the 
execution  of  the  deed,  so,  if  to  get  rid  of  the 
payment,  you  must  prove  the  fraud  to  hare 
oeen  before  the  payment.  This  you  haie 
failed  to  do. 

Per  Curiam.    Rule  refused. 


5,  U4B. 


Court  of  IBankmytcs. 
In  re  Brodie,  Exparte  Kiny.     Feb. 

AMOUNT    OF     BOND     UNDBR     1    &    2    VICT. 
C.  no.— PBACTICE. 

A  commissioner  to  whom  a  bond  is  sabmitui 

under  the  I  ^  2  Vict.  e.  UO,  wiU  not  atir 

into  an  investigation  as  to  the  nsimtv 

validity  of  the  debt. 

When  the  sum  sworn  to  exceeds  2,000l^  ^ 

bond  should  be  for  1,000/.  beyond  the  tm 

sworn  to,  but  a  bond  in  a  smaller  anomi 

may  be  entered  into  with  the  consent  of  th 

dwtor. 

Thb  assignees  of  Messrs.  Brodie,  who  w 

bankrupts,  filed  an  affidavit    in  this  co«t 

under  the  1  &  2  Vict.  c.  1 10,  a.  8,  allegiaf  t^ 

Thomas  King  and  William  Bird  Brodie  {cm 

of  the  bankrupts,  were  justlf  and  truly  » 

debtod  to  the  bankrupts,  beitiro  their  bsiO^ 

ruptcy,  in  the  sum  of  a^9^  lis.  id-,  iv 

money  lent  and  advanced  1^  the  bonknqiM  » 

William  Bird  Brodie  and  TlMosaa  ITa^  * 

their  noiiest* 

-Mr.  JlvwMk  wbthalf  •<  Tk^mm  KiaM** 
qtpeared  to  rabnut  to  the  commiwiwg'M** 


with  two  Biireties,  eM<fitioiied  in  the  tarow  te- 
miired  by  die  act*  He  euggeited  that,  under 
tne  circumstanceB  apparent  on  the  hce  of  the 
affidavit  filed  b^  the  astijgneea^  md  other  cir- 
cumBtancet  which  he  was  prepared  to  prove, 
the  commissioner  ought  not  to  require  Mr. 
King  to  find  suretiea  to  enter  into  a  bond  in  the 
fill]  amount  swOrn  to'liy  the  creditor.  It  ap- 
peared upon  the  <i£8davit  that  William  Bird 
Brodie  was  at  once  phuntiff  and  defendant  in 
this  proceeding,  and  it  was  a  faet  capable  of 
easy  proof,  that  the  the  bankrupts,  at  the  time 
the  fiat  issued,  had  bank  notes  m  their  posses, 
sion  belonffing  to  Mr.  King  to  the  alnount  of 
1,100/.  'niis  sum  of  1,100/.  was  a  set-off 
which,  in  any  event,  should  be  deducted  from 
the  sum  claimed  by  the  assignees  from  Mr. 
King. 

Mr.  Commissioner  Chulboum.  At  tins  stage 
I  am  only  to  approve  or  disapprove  of  the  bond 
and  the  sureties.  If  there  be  any  objection  to 
the  debt  which  has  been  sworn  to,  the  objec* 
tion  should  be  taken,  when  the  creditors  issue 
a  fiat  against  Mr.  King,  and  seek  to  make  him 
a  bankrupt. 

Mr.  Roger$  said,  that  by  the  words  of  the 
statute  the  trader  was  to  **  enter  into  a  bond  in 
such  sum,  and  with  such  two  sufiicient  sureties 
as  a  commissioner  of  the  Court  of  Bankruptcy 
shall  approve.  The  sum  therefore  was  in  the 
discretion  of  the  commissioner,  and  it  was  pro- 
posed in  this  ca89  to  satisfy  the  commissioner. 
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&atthe  b<md  oogbttobe.tikeiiinai 
sum.  The  bond  shotdd  be  a  reasonable  bond] 
not  a  bond  to  oppress  her  Majesty's  suhjeeti  i 
and  to  enable  tne  commissioner  to  aseertaifl 
whether  the  bond  was  reasonable  in  amount,  tt 
was  necessary  to  consider  how  the  accounti 
stood  between  the  parties. 

Mr.  Commissioner  CkmUxmm,  The  prated 
has  already  been,  to  take  the  sum  twom  to  hi 
the  aflidavit  filed  by  the  creditor,  and  when;  a^ 
in  this  case,  the  sum  sworn  to  estceeds  2,0Qb/,, 
the  bond  is  to  be  taken  in  1,000/.  additional. 
Here  the  sum  sworn  to  is  2,842/.  I4s,  8e/.,  and 
the  bond  should  be  in  the  sum  of  3,843/.  14t.  2d: 
If  we  were  not  to  take  the  debt  at  the  suni 
sworn  to  by  the  creditor,  it  would  involve  ihA 
necessit]^  of  investigating  the  accounts  between 
the  parties  in  every  case,  which  would  obvi* 
ously  be  a  most  inconvenient  and  objectionable 
course. 

It  was  then  intimated  to  the  commissioner 
that  the  assignees  of  the  bankrupts  were 
willing  to  take  a  bond  with  two  sureties  in  the 
sum  m  1,000/.,  instead  of  that  named  by  the 
commissioner. 

Mr.  Commissioner  Gott/dotfTfi.  Ifallnartiee 
consent  that  the  bond  shall  be  taken  mr  Ae 
sum  of  1,000/.,  but  not  otherwise;  I  shdiU  ap* 
prove  of  a  liond  for  that  sum.  Ctmtstisus  tottii 
errorem  is  an  estabHahed  maxim  in  every  court. 

The  bond  was  then  taken  in  the  sum  of 
1,000/.,  as  agreed  to. 


ANALYTICAL  DIQC8T  OF  CASES. 

RBFOBTKD   IN  ALL  TUB  COUBTi. 


GROUNDS  OF  ACTION  AND  PRIN- 
CIPLES. 

[Continued  firom  the  Fhvt  Part  of  this  Section 
of  the  Digest,  p.  396,  anteJ] 

PRAVP8*  0TATI7TB  OF. 

What  a  st^ftdent  consideration.  —  Indorse- 
ment on  memorandum. — A.  contracted  to  pur- 
chase of  B.  the  good-wiU,  &c.,  of  a  public- 
house.  On  the  back  of  the  agreement  was  the 
fallowing  memorandum,  written,  and  signed 
br  C,  after  the  execution  of  the  agreement  by 
il.  and  B.i—'*\  hereby  undertake  that  my 
tenghter,  B.,  shall  perform  aU  the  cofvenants 
and  conditions  named  in  the  annexed  agree- 
iiwnt,and  hold  and  consider  myself  rasponsible 
far  her.**  The  whole  was  described  by  the 
witnees  as  havinj^  been  one  entire  tfensaction. 
In  an  action  agamst  C.  to  recover  back  the  d^ 
poait,  on  the  pordiBse  going  off  by  the  detah 
df  the  vendor:  Heldp  ttnt  the  agfeement  and 
iodofeenent  might  be  kioked  at  togsiiier  lor 
the  mtrpoee  of  making  out  a  eonsidbrition  for 

BO.&SIS,  *.       «    ' 


INTBBPLBADBR,    ' 

See  Sheriff. 

LANDLOBD  AMO  TBMAlTr. 

Yssarl^  isMMy.  —A  tenaaey  from  year  to 
year  so  foug  as  both  parties  please  ie  deter** 
ninable  at  the  end  of  the  fine  aa  well  ae  of  any 
■ubseqaent  year,  unksef  in  creating  avch 
tenancy,  the  paitiee  use  worda  slwwiog  duit 
they  contemplate  a  tenaney  for  two  yeare  el 


Therefore,  where  a  tenant,  at  the  expiratioB 
of  a  term  of  years,  held  over,  and  the  lan^ord 
received  rent  from  htm:  He/d,  that  the  landlord 
night,  by  a  half-year's  notice,  require  him  to 
quit  at  the  end  of  the  first  year  after  the  term  of 
years  had  expired.  Doe  a.  Clarke  v.  Smtrndj^a^ 
7  Q.  B.  9S7. 

Case  cited  in  the  jadgment:  Bishop  v«  Howvd, 
f  B.&G.  100. 

And  see  Lease  j  Use  and  Oeenpaiion. 

UEA8JB. 


qfrijfkt  qf  sfosHmg.'^BojfeMmt 
— Free  warren^-lu  trespaaa  for  oreekinf  tad 
entering  the  cfoeee  of  J.,  (the  plaintiff,)  it  ^me 
fdeaded  that  B.,  (the  defendant,)  bong  seised^ 
m  fee  of  the  ctosee,  and  of  the  manor  of  'Mur 
wheBBof  tfie  doeee  wera  perod,  demiaid  tlir 
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dosei  to  C.  for  99  years ;  and  that  afterwards 
|>7  indenture  made  between  B.  of  die  one  par^ 
And  C.  of  the  other  port,  C.  granted  to  the  de»> 
findant  the  sole  ana  ezclusiTe  right  to  pursuB, 
Ids*  and  take  all  kindt  of  warren  at  any  time 
during  the  term  in  and  upon  the  cloaea,  to- 
gether with  free  libertv  to  enter  the  closes,,  and 
fterein  to  pursue,  kilt  stake  the  birds  of  war- 
ren in  and  upon  the  same,  at  anytime,  at  Ins 
fiee  will  and  pleasure ;  and  so  justified  entering 
Upon  the  closes  for  the  purposes  of  pursuing 
Iberein  birds  of  warren.  A.  craved  oyer  of  the 
indenture,  and  demurred  to  the  plea.  The  in^ 
denture  appeared  to  be  a  demise  of  the  dosas 
by  B.  to  6.,  "except,  and  always  reserved  out 
of  that  demise  unto  B.,  &c.,  all  timber,  trees, 
&c«  and  also  escept  and  reserving  all  royalties 
whatsoever  to  the  premises  belonging  or  in  any 
wise  appertaining. 

Srnnble,  that  this  clause  created  an  exception 
or  reservation,  and  was  not  properly  pleadable 
aa  a  ffrani- 

But  held^  that  at  all  events,  it  did  not  amount 
to  a  grant  by  C.  of  a  liberty  to  B.  to  enter  upon 
the  doses  for  the  purpose  of  pursuing,  kilhi^, 
and  taking  birds  of  warzen.  Pannell  v.  Mtu, 
3  a  B.  625. 

ULBN. 

.    8m  Bfliiifv,  p.  396,  oirfB. 

LIFE  ASBURAlfCX. 

Constmction  ofeonditum  as  to  ''smcidt** hy 
the  assured. — A  effected  a  policy  on  his  own 
life,  subject,  amongst  others,  to  the  following 
conditions:— That  the  policy  should  heaoBB 
void,  if  the  assured  should  die  on  the  high  seas, 
or  should  go  beyond  the  limits  of  fiuropc^  or 
enter  the  military  or  naval  service,  except  with 
the  permission  of  the  assurers;  and  that 
^'  every  policy  effected  by  a  person  on  his  or 
her  own  life  should  be  void,  if  such  person 
ahould  commit  suicide,  or  die  by  duelling,  or 
the  hands  of  juitiee.^ 

A^  died  in  conae^Miioe  of  hmriag  voloiitaiily, 
md  for  the  jpurpose  of  kiUing  himadf,  taken 
anlphuxic  Mid,  bofrmidfer  cireuDsstancet  tond- 
ia||  to  show  that  he  was  at  the  time  of  unsound 
flMBd.  InanaelioBbytbeadministmtnxofiL 
vpoA  the  jMliGgr,  the  dEfltodanta  pleaded  thatX 
Ad  commit  suicide,  whereby  the  policy  became 
Vdd.;  and  afe  the  trial  the  judge  directed  the] 
Jiinr»  **t\ui,  inordcrtofiaa  theisaueto  the 
dcMBdants^  it  was  aeeesaary  that  they,  Uia  Juiy^ 
dkmld  be  aalisfied  that  A.  died  b^  his  own 
_  act,  keiuff  tksm  aUe  to  disttuguish  b^ 
fiffkt  smd  wrouy^  and  to  offrseimts  tie 
nature  md  quality  of  the  act  that  he  was  dcimff^ 
mas  t^. baa re^^onsOde  moral  agents  that  the 
Durthen  of  proo(  as  to  his  dying  by  his  own 
voluntary  act^  was  on  the  defendants;  but, 
that  being  established,  the  jurv  must  assume 
that  he  was  of  sane  nmu^  ana  a  responsible 
nond  wmtj  unlwttiw  ooalmy  riuMlol'AHiear 
in  evidebee.'^ 

flUcd^oiiabyiofeBaseplni^tlMt  tln»dft» 
for  dial  tfatt^^  tcnna  of 


fhib  wuMatL  iadodMl  i^  acta  o<:  vohoiaiv 
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vduntarily  killed  fiimadC  it  wi 
whether  he  was  or  was  not  at  te  time  a  tp- 
sponsible  moral  agen^  {duseaHentibui,  PofloA 
C.  B.,  and  Wiyhtnum,  J.)  O^  v. Sdbsic^S 
C.  B,,  437. 

Osse  cited  in  ths  judgment  t  Bemdaile  ▼.  H» 
ter,5  M.AG.6S9;  5  Scott,  N.  R.  418. 

LOTiaBT. 

Money  had  and  reosioed, — Pnoity  ktum 
plaintiff  and  drfendant. — Defendsnt  wai  tW 
treasurer  of  a  Derby  lottery,  and  received  tk 
subscriptions.  Tickets^  marked  with  tfac 
names  of  horses  entered  to  run  for  the  Doii^ 
stakes,  were  issued  to  die  anbscribcrs ;  and  i 
was  understood  that  the  holder  of  a  tkka 
bearing  the  name  of  a  winning  horse  wooid 
receive  a  prize  in  money.  Defendant  receifid 
Ss.  fbr  each  ticket,  and  was  to  pay  the  yma. 
The  holder  of  a  ticket  purchased  of  d^dmt 
sold  it  to  plaintiffl  There  was  no  written  ea&> 
tract  between  any  of  die  paortaes,  and  the  patr 
who  bought  of  defendsnt-  sobscribed  »  far 
himself.  The  horse  named  on  plaintifre  ticket 
won. 

Held,  that  the  plaintiff' oould  not  recover  the 
amount  of  the  prize  from  defendant,  that 
being  no  privity  between  them.  J(m»  t. 
Carter,  B^d,  B.  134. 

MAJIBIKD   WOMAN. 

Bee  Chose  inActimi  p«  a§8,  ante;  Pmm  of 
Appointment, 

MINING  COMPANY. 

LiabiUty  ofmesaheron  bills  of  exchtagt  «• 
cepted  by  mine  agent, — By  the  deed  of  associa- 
tion of  a  mining  company,  it  was  providei 
that  the  affairs  of  the  company  should  be 
managed  by  a  committee  of  seven  shareholden. 
called  managing,  directors ;  uid  they  were  ear 
powered  at  their  meetings  to  rote  by  proxf ; 
and  B*  was  appointed  the  reaident  diiector  or 
manager,  to  superintend  the  mine  and  the  lool 
concerns  thereof,  hire  workmen,  provide  ma- 
chinery, &C.,  but' subject  to  the  instnicuoiubc' 
might  from  time  to  tima  receive  from  ^ 
managing  directors,  to  whom  he  was  ta 
transmit  monthly  accounta  of  the  ore  rsised, 
wages  paid,  &c.,  and  a  full  atatement  d  all 
debts  and  liabilities  due  from  the  con^oi^; 
with,  a  proviso,  that  he  should  not  expend  a 
engage  the  credit  of  the  company  for  any  av 
exceeding  50/.  in  any  one  monUi,  witbom  tb 
express  authority  in  writing  of  three  of  tbi 
managing  directors :  Held,  that  this  deed  S^ 
not  authorize  B.  to  draw  or  sccepi  bills  of  » 
change  in  the  name  of  the  oompany,  eren  £s 
necessary  purposes  of  the  minet  without  tb 
express  authority  of  the  managing  directon: 
Held,  also^  that  a  managing  director,  who  s* 
represented  at  a  meeting  of  directors  by  pno^ 
was  not  bound  by  a  reaolution  of  the  diredffi 
present  at  such  meeting;  autfaorisiDg  the  na- 
dent  director  to  accqit  oills  fbr  the  coopaft^ 
Brown  v*  Byers,  l6.M.  &.  W.^SL 

See  Baihoay  Company,  1. 
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PATSirr. 

1.  CoHstrucium.  —  Novdty  of  invention.  — 
Where  letters  patenliMre  granted  for  iroprove- 
BMDts  IB  appunkna  for  tbe  maanfactore  of  cer- 
taindieRiical  tubataacea^and  thejnryfoMidtfaat 
Aa  appamlaa  waa  not  naar»  hot  tet  the  patao- 
tea's  mode  of  coaatructb^g  the  parta  of  the  ap.^ 
fBBiliiawaa  aaw,  tha  oouit  directed  the  veniict 
to  ba  enleaad  lor  the  dafandaat,  upoa  an  iaaua 
firicenvfiOBthanoMltfof  theitirantioa.  QmmbU 
r.  KwH9,  3  C.  B.  42S. 

2.  A  pataot  IB- Bot  avoided  by  aa  aaaignmeat 
to  traatees  iorthe  beaefit  of  tha  creditoraof 
the  patentee,  axeeadaig  Idin-aumber.  BtA^mm 
?•  Mmfmaili  S  C.  ft.  496. 

powBB  or  AFPOiirrafBNT. 

BxercUe  qf,by  a  feme  covert, — A.^mg  seised 
(^  copyhold  lands»  in  contempktion  of  her  mar- 
riaga  with  B,^  aurrendered  the  same,  to  the  in^ 
tent  that  the  lord  might  re-grant  the  same  to 
htMSAoiA.  until  the  solemnization  of  the 
narriage;  and  from  and  after  the  marriage,  to 
he  use  of  JB.  for  Ufe ;  and»  after  hia  decease  to 
L  and  her  aaaigna  for  Hia;  aod  after  her  de- 
ease,  to  tha  use  of  such  duld  or  children  of 
he  bodj  oiA,  by  fi.  to  be  begotten,  and  for  such 
state,  &c.  charged  with  any  sum  or  sums  for 
oy  other  of  their  childraii,  aa  J .  shonhi  by  cteed 
r  will  limit,  devise,  or  appoint,  &c.,  and  in  de- 
lolt  of  appoinmaa^  ta  the  uae  of  all  the 
bildren  otuia  marriaga^  in  eoual  aharea;  and 
I  default  or  failure  of  such  chudren,  then,  from 
nd  after  the   decease  of  i3.,  ta  the  use  of  iL« 
er  heirs  and  aasigna  for  ever. 
The  marriaf^  took  place,  and  two  sons  hav- 
tg  been  bona.  A,,  by  a  wH]*  referring  to  the 
3wer,  gave»  devised,  and  apixnnted  the  pre- 
isea  to  her  eldest  son  C,  his  neirs  and  aasigna 
r  ever,  from  emd  after  the  decease  of  B.,  upoa 
ndition  that  lie  should  pay  to  hia  brother  27., 
e  second  aon^  200^.,  witoin  one  year  after  the 
icease  of  B.,  or  on.  D.  attaining  the  age  of  2i. 
^e  win  tiben  proceeded :--"  But  in  caae  it 
ould  happen  tnat  neither  of  my  sons  afbre- 
id  shall  be  livings  at  the  decease  of  B.,  then 
lo  give,  deriae^  and  appoint  the  said  copyhold* 
|sauage«  &c.  unto  E^  (the  father  of  B.),  his 
Irs  and  assigns,'*  in  trust  for  sale. 
^nbseqaenUy  to  the  date  of  the  will,  there 
re  four  other  children  bom  of  the  marriage, 
died  without  altering  her  will.     C.  and  D. 
i  before  their  father,  B. 
'leld,  that  the  appointment  of  A.  was  not 
i,  by  reason,  of  ita  having  been  made  by  her 
ing  coverture,  notwithstanding  the  original 
render  contained  no  express  diap^uation 
I  the  diaabiHty  arising  firom  coverture, 
lut,  keld,  that  the  appointment  was  void,  by 
ion  of  the  aubsequent  limitation  to  E.,  the 
idfatber,    for  that  the  estate    or   int«:eat 
n  to  C,  the  son,  by  the  former  part  of  the 
waa  not  less  sdbjeettcr  be  defeated  in  con- 
ies^ of  lihm  gift  flflrar.  beiiig  to  aperaoa  in- 
iblato£takiag;.thanififthad  beeBtoaper- 
wbo  warn  pnfmif^Kx  ohiectof  the 
d.  BiomifiMtM  M^m,  a  C»^Bw  Uff. 
mmmmB^dm  Hnjartpasatg  Daa^ 
TV^elford*  IS  Ad.  &  E.  61. 


tY  HOTS. 

Indorsee. — Notice  ofdiskonomr. — Inan  action 
by  indorsee  against  indoraer  of  a  promisaory 
note,  the  declaration  alleged,  that  neither  at^a 
time  when  the  note  was  made,  nor  afterward^ 
and  before  it  became  due,  nor  when  it  became 
due,  and  on  presentment  fbr  payment,  had  tha 
maker  or  the  payee  any  effbcts  of  die  defendant 
in  his  hands ;  nor  was  there  any  connderatiDn 
or  value  fr>r  the  making  of  tiie  note,  or  for  the 
payment  thereof,  or  fbr  uie  indorsement  by  Hie 
payee  to  the  defendant ;  and  that  the  defendant 
had  not  sustained  any  damage  by  reaaoa  of  hia 
not  having  had  notice  of  the  nun-paymeat  of 
the  note :  Held,  bad  on  special  demurrer,  as  it 
was  inconaistent  with  the  averments  in  die  da^ 
claiation  that  the  note  might  have  been  in- 
dorsed by  the  defendantf or  me  accommodation 
of  a  prior  party  or  some  third  person,  in  whiell 
the  defendant  would  be  entitled  to  notice 
of  dishonour.     Carter  v.  Ftower,  4  D.  &  L.  529. 
Cases    cited  in   the  iadgment  :    Bickardike  n 
Bollman,  1  T.  R.  71 1 ;  Cory  v.  Scott,  S  B.  &  A. 
6f9 ;  Legge  ▼.  Tborp«.  If  East,  171  ;  FiCs- 
geraM  r.  WiUianB,  S  JMag.  N.  C.  68 ;  KemUa 
T.   Mills,  t  M.  &  G.  707;  Ezpwrtv  Hntb,  t 
Rmo,  141;  Wilkes  r.  Jaaos,  1  Peake^  S0»'; 
Nonoo  ▼.  Piokannf*  8  B.  6lC.  610 ;  Gtautfrg 
De  Gotta,  1  Eap.  901. 

RAILWAY   OOMPAHT. 

1.  If egligence,-^ Accidental  ftre, — In  a  caea 
agaiost  a  rulway  company,  fbr  ao  ne^gentVf 
managing'  and  oondactinff  an  engine,  Siat  cer^ 
tain  premises  of  the  plaintiff,  adjoining  the 
line,  were  destroyed  by  fire  emitted  from  the 
engine,  evidence  is  admiasilde  fbr  the  purpose 
of  showing  that  other  cngiaea  belonging  to  the 
company,  upaa  othac  Qcoaaiaaa»  in  paanng 
along  the  line,  threw  sparka  or  ignited  matter 
to  a  sufficient  distance  to  reach  the  building  in 
^aition,  without  showing  the  precise  circnniF 
atances  under  which  tina  ocenrnd. 

The  fact  of  premises  being  fired  by  sparica 
emitted  from  a  passing  engine,  is  prmd  fade 
evidence  of  negligence  on  Uie  part  of  the  com- 
pany, rendering  it  incnmbent  on  than  to  show 
that  some  precautions  had  been  adopted  hv 
them,  reasonably  calcnhtteck  to  prevent  sucn 
acddients.   Fiffgot  v.  ^aslera  Coimiies  Raihomf 
Company,  3  C.  B.  229. 
Cases  oited  ia  thajadgmeat:  Mitobil  r.  Alestrse, 
1  Vent.  S95;  Bsyntine  t.  Sharp,  1  Lutw.  90  ; 
Smith  V.  Felah,  «  Stra.  l!e64;   Bsaahea  n 
Finghm,  P.  t  H.  4,  fo.  I9,]d.  5;  i  C.  B.  889. 

2.  SoIa  of  shares. — ^A  contract  for  the  sale 
ot"  aharea  "  in  a  projected  railway  ia  not  within 
the  Statute  of  Frauds. 

Such  a  contract  is  satisfied  by  a  tender  of  a 
"letter  of  allotment,"  where  from  the  cixcunv 
stancea  it  may  be  inferred  that  the  parties  dealt 
upon  the  footinj^  of  such  document  being 
equivalent  to  scrip ;  and^  conseqnentiy,  there 
ma^  ba  a  complete  breach  of  such  a  contract 
before  the  actual  existence  of  any  ''  scrip  "  or 
"shares/*  properly  so  called.  Tempest  n^ 
Xi/ner,  3  C.  B.  249. 

3.  Sale  of  shares. — Hdd,  that  the  vendee,  of 
albraa  in  a  projected  railway,  under  a  contnet. 
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to  be  completed  at  a  future  day«  may  recover 
as  damages  for  the  non-delivery,  the  difference 
between  the  price  agreed  on  and  the  market 
price  of  the  day  on  which  the  sale  should  have 
been  completed ;  but  that  he  is  not  entitled  to 
damages  in  respect  of  a  further  advance  of 
price  taking  place  afterwards  at  the  time  of  the 
actual  issuing  of  the  scrip.  Tempest  v.  Kilner, 
3  C.  B.  253. 

4.  Differences  on  re-sale  of  shares. — A.,  a 
share-broker,  on  the  28th  of  July,  1845,  con- 
tracted to  seU  to  B,  certain  railway  shares  be- 
longing to  C.  The  scrip  haviog  been  sent  to  the 
company's  office  for  registration,  and  A.  being 
consequently  unable  to  deliver  the  shares,  £., 
on  the  23rd  of  September,  purchased  other 
shares  at  an  advanced  price,  and  claimed  the 
difference  from  A,  A.  accordingly  paid  him 
the  amount,  after  notice  from  C.  not  to  do  so— 
one  of  the  rules  of  the  Hull  Stock  Exchange, 
of  which  A.  and  B.  were  both  members,  ae« 
claring  brokers  to  be  personall]^  responsible 
for  the  fulfilment  of  their  respective  contracts 
with  each  other^and  claimea  to  be  recouped 
the  same  by  C,  as  money  paid  to  his  use.  The 
price  of  the  shares  had  not  been  offered  to  C, 
oor  had  any  transfer  been  tendered  to  him  for 
execution :  Heid,  that  the  action  was  not  main- 
tainable. 

And  held,  that  a  letter  from  C.  to  A.,  reqvdr- 
ing  all  further  communications  to  be  addressed 
to  his  solicitors,  did  not  dispense  with  the  ne- 
cessity of  such  tender.  Bowlby  v.  Bell,  3  C.  B. 
384. 

Case  cited  in  the  jadgmeot :  Stephens  r.  De 
Medina,  4  Q.B.4S2. 

RSPLBVIN. 

See  County  Court,  p.  399>  onte. 

RKSTRAINT  OF  TRADB. 

DtvistbtUtu  of  covenant, — By  deed,  reciting 
that  A.  and  B.  carried  on  business  as  perfumers 
in  partnership,  and  that  it  had  been  agreed  be< 
tween  them  tnat  B.,  in  consideration  of  2,100/., 
should  assign  to  A.  his  moiety  of  the  good  will, 
stock  in  trade,  &c.,  of  the  co-partnership,  B,, 
in  consideration  thereof,  covenanted  that  he 
would  not,  durinff  his  life,  carry  on  the  trade 
of  a  perfumer  within  the  cities  of  London  and 
Westminster,  or  within  the  distance  of  600 
miles  from  the  same  respectively ;  and  for  the 
observance  of  the  covenant,  he  bound  himself 
to  J.,  his  executors,  &c.,  in  the  sum  of  5,000/., 
by  way  of  liouidated  damages,  and  not   of 

Snalt]^:  Hela,  in  the  Exchequer  Chamber, 
BSrming  the  judgment  of  the  Court  of  Ex- 
chequer,} that  this  covenant  was  divisible,  and 
was  good  so  far  as  it  related  to  the  cities  of 
London  and  Westminster,  though  void  as  to 
the  600  miles ;  that  a  breach,  that  B.  carried 
on  the  trade  in  the  city  of  London,  was  good; 
and  that  A,  was  entitled  to  recover,  in  respect 
of  such  breach,  the  whole  sum  of  5,000/. 

Qutere,  whether  a  bill  of  exceptions  lies  for 
misdirection  of  a  judge  on  the  execution  of  a 
writ  of  inquiry,  Prtce  ▼.  Qreen,  16  M.  &  W. 
346. 

Cases  cited  in  the  judgment :  HeUsn  v.  May,  11 


M.  &  W.  653 ;  Cheenan  v.NtiBbj,  tSlr.r$Oi 
2  Ld.  Raym.  1456 ;  1  Bro.  P.  C.2M. 

RBWARO. 

Discovery  and  eonmction  of  a  fdoit,^B»- 
storatkm  cf  stolen  property. — ^The  defenjlant, 
who  had  been  robbed  of  jewellery,  published 
an  advertisement,  headed  "  30/.  rewaid,"  de- 
scribing the  articles  stolen,  and  condodiBi 
thus  :^"  The  above  sum  will  be  psid  by  the 
adjutant  of  the  41st  regiment,  on  reeoeenf  of 
the  property,  and  conviction  of  the  offender,  or 
in  proportion  to  the  amount  recaved." 

A.,h  soldier,  on  the  10th  of  June,  infonDod 
his  sergeant  that  B,  had  admitted  to  Imntla) 
he  was  the  party  who  had  committed  ik 
robbery,  and  the  sergeant  gave  infonnation  t 
the  poUce-station.  On  the  14th,  the  plaintifi 
a  police  constable,  learning  from  one  C.  that 
B.  was  to  be  met  with  at  a  certain  place,  vest 
there  and  apprehended  him.  The  plaintiff,  \ij 
his  activity  and  perseverance,  afterwards  mc- 
ceeded  in  tracing  and  recovering  neaiiy  the 
whole  of  the  property,  and  in  proamitf 
evidence  to  convict  B. :  HM,  that  the  plaintis 
was  not,  but  (per  Tinddl,  C.  J.,  and  Creun^ 
J.)  that  A.  was,  the  party  entitled  to  the  re- 
ward.    Thatcher  v.  England,  3  C.  B.  254. 

Case  cited  in  the  judgiaent :  Lancaster  r.  WaU, 
4M.&W.16. 

BBLBCT  VB8TRT. 

Custom  for  election  of  churchwardens.^frm 
the  year  1684,  (the  earliest  period  of  which  anf 
records  could  be  found,)  the  parish  of  S.  W, 
in  the  city  of  London,  had  been  governed  hyi 
select  vestiy,  composed  of  the  rector  m 
churchwardens,  and  those  inhabitants  who  bad 
served  the  office  of  churchwardens,  or  paid  i 
fine  for  not  serving,  down  to  the  year  irH 
(except  in  two  or  three  instances,  and  betmei 
1667  and  1672,  when  the  affairs  of  the  pozi^ 
were  derauffed  by  the  great  fire  of  LoadoiJ 
the  course  nad  been  for  the  select  vertij  aa- 
nually  to  choose,  from  among  the  miishioofii 
at  large,  one  person  to  act  as  jumor  choidi- 
warden,  who  at  the  end  of  the  year  succeeded 
to  the  office  of  senior  churchwarden.  Ffod 
1734  to  1775,  no  records  of  the  parish  could  be 
found.  And  from  1775  to  1824,  the  sane 
course  had  been  pursued,  except  in  four  in- 
stances. The  number  of  persons  compooDg 
the  vestry  on  these  occasions  varied,  sooMtxatf 
as  many  as  16  being  present,  aometiniei  odj 
three.  Upon  a  special  case,  leaving  it  to  tfai 
court  to  draw  inferences  from  the  facts,  as  tlv 
jury  would  be  warranted  in  drawing. 

Held,  that  a  rejpeated  re-election  of  the  saBt 
person  to  the  office  of  senior  churchwu^ 
^thout  anv  necessity  for  so  doing,  was  ia  tm* 
lation  of  tbe  custom,  and  conaequeotly  w 
Gibbs  V.  Flight,  3  C.  B.  581. 

BHBRIFF. 

Relief  under  Interpleader  Aet.S^densi 
premises  qf  a  third  party. — Goods  Mi>^  ^^ 
sheriff  under  a  JE.  fa.  against  ^.,  out  of  w 
Court  of  Exchequer,  wen  claimed  ^  ^.^ 
whom  they  were  reatored  19011  the  i 
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nent  of  ber  •right  vpctt  in  i8t«e  Erected,  at  the 
(heriff'8  UMtance,  under  the  Interpleader  Act. 
3.  afterwards  brought  iretpatt  against  the 
ihanS,far  breaking  ixnd  aUering  her  home,  on 
he  occasion  of  the  seizure.  This  court  refused 
o  stay  the  proceedings,  holding  the  relief  and 
)rotection  afforded  to  die  sheriff  by  the  1  &  2 
EV.  4y  c.  58,  s.  6,  to  be  confined  to  disputed 
daimsto  the  gQ0<i!t  seized,  or  to  their  proceeds. 

And,  iemhle,  that  if  the  proceedings  in  this 
:ourt  were  a  riolation  of  the  interpleader 
>rder,  the  application  for  relief  should  have 
>een  made  to  the  court  in  which  the  inter- 
>leader  took  place.  HoUier  ▼.  Laurie,  3  C.  B. 
(34. 

Case  cited  in  the  judgmeat :  Lawreace  v.  Mat- 
thews, 6  DowU  P.  C.  149. 

SHIP-BROKER. 

Ctmmission  for  procuring  execution  qf 
charter-party, — Custom  of  trade. — The  actual 
;aminff  of  freight  under  a  charter-partv  is  not 
L  conmtion  {nrecedent  to  the  right  of  tne  ship- 
nx)ker  to  his  commisBion  for  procuring  the 
ixecution  of  the  charter. 

A.^  a  ship-broker,  procured  a  charter-party 
o  be  made  between  B.,  a  ship-owner,  and  C, 
mder  which  the  owner  contracted  to  bring 
lome  a  cargo  of  guano,  and  the  merchant 
tgreedto  pay  freight  at  the  rate  of  4l.  IBs,  per 
on,  to  be  reduced  to  4i.  12«.  6d.  if  the  ship  did 
lot  arrive  off  Cork  or  Falmouth  on  or  before  a 
riven  day.  There  was  no  express  engagement 
»a  the  part  of  C.  to  ship  a  cargo :  Held,  that 
f.  was  entitled  to  recover  from  B,,  upon  a 
fuantum  meruit,  for  his  work  and  labour  in 
»rocimng  the  charter  to  be  executed,  without 
howtng  the  arrival  of  the  vessel  on  or  before 
he  day  mentioned,  and  notwithstanding  only  a 
'erj  small  quantity  of  guano  had  been  snipped, 
na  a  small  amount  of  freight  actually  earned; 
hat  the  amount  of  compensation  due  to  him 
ras  a  question  for  the  jury ;  and  that,  in  esti- 
aating  such  compensation,  they  were  properly 
tiided  by  evidence  of  what  was  customary  in 
imilar  cases.    Hillv,  Kitching,  3  C.  B.  299. 

Casecited  in  the  judgment:  Devaux  v.  L'Anson, 
5  N.  P.  519;  7  Scott,  507. 

SURETY. 

JUlease  in  a  joint  and  several  covenant  for 
ayment  of  an  annuity, — A  release  to  one  of 
wo  sureties  who  entered  into  a  joint  and 
enreral  covenant  to  pay  an  annuity,  in  default 
f  payment  by  the  grantor,  was  accompanied 
y  a  proviso,  that  such  release  should  not  pre- 
idice  the  right  of  the  grantee  to  enforce  its 
■yment  against  the  grantor  and  the  other 
orety,  or  either  of  them  :  Held,  that  the  pro- 
Lbo  restrained  the  operation  of  the  release,  and 
■at  the  liability  of  the  co-surety  was  not 
ffiscted  by  such  rdease.    Thompson  v.  Lack, 

C.  B.  540. 

Casea  cited  in  the  iudgment :  SoUv  v.  Forbes,  9 
Bro.  &  B.  38  $  Exparte  Gifford,  6  Ves.  jun, 
805. 
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as  to  boundaries. — Agreement  for  rent'-charge.--^ 
Statute  6  &  7  W.  4,  c.  7i,  s.  45,  empowering 
the  Tithe  Commissioners  to  decide  any  question 
touching  the  "boundary  of  any  lands,"  does 
not  authorise  them  to  settle,  by  their  award,  i 
dispute  as  to  the  boundary  of  parishes. 

Nor  can  thev  do  this  under  the  power  granted 
by  statute  T  W.  4,  and  I  Viet.  c.  69,  s.  2,  even 
at  the  request  of  two-thirds  in  value  of  the 
land-owners,  if  the  boundary  of  the  parish  be 
also  a  boundary  between  counties.  For  by 
Stat.  2  &  3  >^ct.  c.  62,  s.  37,  this  and  the  two 
prior  acts  are  incorporated;  and  sect.  34  of 
Stat.  2  Sc  3  Vict.  e.  62,  forbids  the  commission- 
ers to  .adjudicate  on  a  boundary  which  divides 
counties  as  well  as  parishes. 

If  the  commissioners  are  proceeding  to  adju- 
dicate on  such  a  boundary:  Quaret  whether 
prohibition  lies. 

But  the  court,  in  such  case,  made  a  rule  ab« 
solute  for  a  prohibition,  the  commissioners 
showing  cause  and  making  no  objection  on  this 
ground. 

Quare,  whether  a  parochial  agreement  for  a 
continuation  rent-charge  can  legally  be  made 
and  confirmed,  under  stat.  6  &  7  W.  4,  c.  71« 
ss.  17,  27,  &c.,  while  a  dispute  exists  as  to  the 
boundary  of  the  parish.  In  re  the  Ystradgvn* 
lais  Tithe  Commutation,  8  Q.  B.  32. 

2.  Certiorari  to  bring  up  commissioner^^ 
award.-^Form  of  award. — Power  of  commiS' 
sioners.^To  a  motion  for  certiorari  to  bring  ujj 
the  award  of  an  assistant' tithe  comtnissioner, 
it  is  no  answer  that  the  award  is  already  in 
court  under  certiorari,  obtained  by  another 
party. 

Statute  6  &  7  W.  4,  c.  71,  s.  95,  took  away 
certiorari  in  the  case  of  orders  and  a^udka- 
tions  made  by  the  tithe  conmussioners  tmder 
that  act.  Sut.  7  W.  4,  and  1  Vict  c.  69,  s.  2, 
empowers  commissioners  to  settle  parish  boun« 
daries;  and  sect.  3  gives  a  certiorari  to  any 
person  interested  in  the  judgment  respecting 
the  said  boundaries,  who  shall  be  dissatisfied 
therewith,  and  enacts,  that,  no  removal  of  such 
judgment  under  the  writ,  the  decision  of  the 
court  thereon  shall  be  final  and  conclusive  as 
to  the  boundaries :  Held,  that  on  the  certiorari 
thus  restored,  the  court  was  authorised  to  coib* 
sider,  not  only  the  merits  of  the  decision  as  to 
boundary,  but  all  questions  usually  discussed 
on  certiorari. 

The  award  of  an  assistant  tithe  commissioner 
employed  to  settle  the  boundaries  of  a  town- 
ship on  request  of  the  landowners,  under  stat, 
7  W.  4,  and  1  Vict.  c.  96,  s.  2,  was  quashed 
on  certiorari,  as  not  sufficiently  showing  juris- 
diction : 

1 .  Because  it  did  not  state  the  district  to  be 
one  of  which  the  tithes  were  "  to  be  com- 
muted.'' 

2.  Because  it  stated  the  request  to  have  been 
signed,  not  "  at  a  parochial  meeting  called  for 
that  purpose,"  *'  according  to  the  jurisdiction 
qf*'  stat.  6  &  7  W.  4,  c..  71,  s.  17,  (referred  to  by 
stat.  7  W.  4,  and  1  Vict.  c.  69,  s.  2),  but  only 
"  at  a  meeting  called  for  that  purpose."  In  stat. 

to  setth  dispute  2  &  8  Viet.  c.  62,  i.  34,  (giving  the  comttds- 
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Miun  po««r«  on  itfwwtioii,  to 
«r«et  out  new  bonnaams,)  t\m  proiriM  "41uik 
mrthing  in  tfaif  provinon"  sluU  extend  to  any 
koHodaiy  line  of  a  oottDlVj  or  of  a  copylMdd 
without  the  oooMot  of  the  lovd,  applies  only  to 
ike  enactment  in  the'Saine  ela«we.  And  eeet 
37  of  atat.  2  &  3  Viet,  c  63,  which  inoocponttea 
it  with  atat.  7  W.  4,  and  1  Vict.  c.  69,  does  not 
i^dlie  the  power  giwn  Iqr  aect.  2  of  the  .prior 
act. 

Thnefore,  in  a  caia  under  etat.  7  W.  4,  and 
1  Vict.  c.  6!9«  8.  2,  the  coaunLssionen  may  as* 
aertain  the  exiatiB^  boundary  of  a  pariah, 
although  it  be  ako  that  of  a  county,  «r  of  copy- 
hold  in  a  manor,  the  lord  of  whidi  does  not 
consent  to  the  inquiry. 

An  award  unoBr  that  ckuae  can  be  made 
only  when  the  tithes  ave  "to  be  conunutod.'' 
and  there  is  no  jurisdiction  under  it  if  the  tithaa 
hare  been  commuted  already.  J»  re  the  JDent 
Hkke  Ccmmmitttioih  8  O.  B.  43. 

3.  ApporthmmetU  i/remL — Change  ef  eaftt- 
vatioH. — Prohibition, — On  a  commutation  of 
tithes  under  atat.  6  &  7  W.  4,  c.  71.  the  valuer 
■Mde  an  i^pporttonaaenty  which  was  objected  to 
by  landowners  in  the  parish,  and  the  objectors 
heard,  first,  by  the  aassistant  commissioQerSp 
who  received  evidence  for  <md  against  the  ob- 
jections, and  then  by  the  tithe  commisakmeia, 
according  to  section  61.  It  appeared  that  the 
tiChea  of  com  and  gnun  in  the  parish  ware 
payable  to  the  rector,  and  moduaes  far  all 
other  tithes  to  the  vicar.  A  rent-chargab  in 
lieu  of  such  tiAea  and  moduaes,  had  been 
asrarded  under  aeotion  36.  JL,  one  of  the 
above  landowners,  held  ancient  pasture  land 
of  the  dean  and  chapter  of  Canterbuiy  by 
lease,  which  forbade  him  to  plough  the  land 
without  their  licenee  in  writing,  for  which  he 
had  never  applied  or  proposed  ap^ying ;  but 
lands  of  the  dean  and  chapter  within  ihi  aaoM 
diatriet  had  been  ploiu;hed  within  living 
Fart  of  the  lanos  in  the  parish  were 
The  valuer,  in  apportioning  the 
vent^diaige,  under  seetiooe  33  and  44,  upon 
M.'fl  pasture  lands,  assessed  them  to  the  vim's 
nnt^arge  according  to  the  modus,  and  added 
a  small  portion  of  xent<harge  to  be  paid  to  the 
rector  as  part  of  the  groea-rent  chaige  awarded 
to  him,  where  it  seemed  that  the  productive 
quality  of  the  land  admitted  of  its  being  arable, 
and  that  there  was  a  reasonable  probability  of 
its  being  tilled ;  but  he  made  no  additional  as- 
aeasment  on  the  woodland,  not  considering 
that  a  reasonable  probability  existed  of  that 
knd  becoming  arable.  The  objectors  diiputed 
both  the  &ct8  and  the  principle  of  assesament. 
The  commissioners  having  inspected  the  «vh 
dence  given  as  above  atated  for  and  against  the 
ofejections,  decided  that  they  would  confirm 
the  apportionment  if  they  were  not  forbidden 
by  4  auperior  court. 

On  motion  for  a  |>rohibition,  held,  that  a 
nrohibition  did  not  he,  the  commiasioners 
Laving  acted  within  their  statutoiy  juriadiction, 
and  according  to  law.  And  that  tfate  apportion- 
ment was  right  in  principle.  In  re  the  4pple- 
ion  TUhe  CtmwmtaHtm,'6  Q.  B.  lat. 


WhatraU  tUunuOiU  on  hoUmg^fter  i^ei. 
(kn  of  o  fnmi.— Tenant  dl  prennses  at  171.  t 
yearivcdved  notice  to  ijoit,  and  tiie  Isa&ri 
agreed  witli  another  .purty  fat  a  hoi^  fe 
commence  on  the  esKpmtKm  df  the  caiMt 
term,  at  toi,  a  year.  Before  the  term  ezpnei 
the  new  tenant,  by  consent  of  aH  paitiei,ni 
admitted  in  place  of  the  outgoing  temmt;  od 
dierentwaspaidat'dienueofayf-  to  theod 
of  the  original  term.  IKspnfes  arising  on  the 
new  agreement,  it  waa  mndoned;  bat  tk 
new  tenant  continued  to  occupy.  HeU,  tkg 
it  was  a  question  for  the  jury,in  an  actkmlbi 
use  and  occupation,  what  rent  was  fairljr  ja^ 
abte  for  ^tiie  continued  holding ;  no  necenay 
inference  arising,  under  the  drcumstinca, 
from  the  former  holdiflig  at  47/.  if^or  nf 
Thetford  v.  Tykr^  8  Q.  B.  95. 

Charge  on  fa«d.--».fcifewnwf.— The  prantok 
the  2  &  3  Tict.  c  37,  s.  1,  contemplates  a  di* 
rect  and  immediate  securii^  upon  tne  Uad. 

Therefore,  a  loan  of  more  than  5/.  per  oedl 
upon  bills  of  exchange  and  upon  a  wairut  of 
attorney,  authoriaing  the  patty  to  whom  it  k 
given  to  enter  19  judgment  immediately,  siti 
a  defeasance  that  execution  ahall  not  issue  no^ 
default  of  payment  of  the  tails  of  excfasogt^ii 
not  "  a  loan  or  forbearance  of  any  monejr  0^ 
security  of  any  lands,"  &c,  within  the  ffleamof 
of  the  proviso  in  the  2  &  3  Vict.  c.  37,  e.  1 ;  ^ 
though  a  judgment  duly  signed  and  registered 
is  '*  a  charge^'  iqion  the  land,  under  the  Ifti 
Vict.  c.  110,  ss.  13,  19.  IfMev.JibrM^ 
D.  &  L.  408. 


Caasa  eited  in  thajodgiMnt :  delebroako^.Ly' 
toa;4B.dc  A(C  S78;  Saitmanhi  v.  ttt««^ 
1  A.&E.81S;  Wic^yv.GiUMrd,L«c.Ok 
Hil.  Term,  1849,  Q.  B. 

WABTJB,  Ysnmanvs. 

Agmmet  fphm  action  munmtainmble.'-A  ^ 
claration  in  case  atated,-that  the  defondsatUi 
and  occupied  a  measuage^  &c.,  as  tenant  thaB- 
of  to  the  plaintiff,  under  a  demise  thereof  sade 
by  the  plaintiff  to  the  defendant,  by'reaam  oi 
which  said  tenancy  it  became  and  was  the  daf? 
of  the  defendant  to  manage  and  ose  the  m 
tenements  in  a  tenant-like  Sad  proper  miiDer, 
and  not  to  permit  or  commit  waste  therdv; 
y^  the  defendant  did  not  manage  and  nKthi 
said  tenements  in  a  tenant-like  and  proper 
manner,  but  on  the  contrary  thereof,  wrongiolf 
and  unjustly  suflbrsd  and  permitted  thsiD  wkt 
waste,  ruinoiis,  &c.,  for  wmt  of  tenanuAik*' 
necessary  repairs:  HeU  bad,  on  genenl  ^ 
murrer,for  not  showing  that  the  detVndsmvtf 
more  than  a  tenant  at  will,  who  is  not  habhtf 
an  action  for  jmtmkuw  waste. 

Semble,  a  tenant  for  years  is  liable  under  tk 
Stat,  of  Gloucester,  6  £dw.  1,  c.  5, 10  aaaeoc 
fer  permissive  waste,  Manmit  v.  JMba^ 
16  M.  &  W.  257. 

Ciiae  cited  io  ths  jadfsat;  Grt6a«T.Cok< 
i5fL 
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■  "  Qaod  BUkg^s  ad  nos 
Poctinet,  ot  neacira  malum  ast,  agitamus." 
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FlIOPOSED  CONTINUANCE  OF  THE 
INCOME  TAX. 

Aspiring,  as  we  do,  to  nothing  beyond 
reflecting  tiie  feeUngs  and  promoting  the 
interests  of  a  partiealar  profession,  we  have 
usuallr  thought  these  objects  best  consulted 
bj  refraining  from  discussing  in  our  pages 
partj  (questions,  or  even  questions  of  gene- 
ral politics.     In  adverting  to  the  proposed 
continuiuice  of  the  Income  Tax  in  its  pre- 
sent objectboable  form,  we  ventive  to  hojpe 
we  siiall  aot  be  ooiwidered  guilty  of  a  de- 
Tiation  from  the  nde  generally  acted  upon. 
The  tax  presses  with  such  unjust  and  un- 
equal  severity  upon  all  who  derive  their 
incomes   from  the  exercise  of   talent    or 
industiy,  as  compared  with  those  whose 
ineomea  arise  from  real  property  or  invested 
capital,  that  it  operetes  as  a  peculiar  hard- 
ship upon  professional  men,  and  e^cialiy 
apon  those  belonging  to  the  legal  profession. 
Vhe    profits    arising    from  trade  are  un- 
loubtedlj  subject  to  great  variations  and 
mccrtaiatj,  and  a  tradesman  who  is  com- 
lelied  to    pay  even  three  per  cent.,  upon 
o      income    derived    from     profits,    has 
ood    reason   to   oompkoB  that    the    tax 
alls    Terj*  unequidly  upon   him,   as  com- 
ared  with  the  party  whose  income  arises 
rom  land,  houses,  the  goremment  funds, 
r  any    species  of  investment  which    pro* 
ucea    an    amount  of  ineonie  not  subject 
»  any  considerable  Tednetion.    The  profits 
r   tnd€^,    however,  are  geaerally  propor- 
oned   in    some  d^ree  to  lAie  amonat  of 
cpital     einpleyed,  and  the  tradesman  is 
nially  enabled  to  eeny  en  kis  basiaess. 
Vol*  XXXV.  No.  1,043. 


subject  to  the  ordinary  fluctuations  and 
vicissitudes.  The  professional  man  has  in 
general  no  capital  but  his  own  industry  and 
ability  ;  he  is  expected  to  assume  and  main- 
tain  a  certain  position  in  society,  calling  for 
a  heavy  expenditure  ;  and  if  illness  or  ac- 
cident oblises  him  to  suspend  his  person^ 
exertions,  he  cannot  employ  a  substitute, 
and  the  character  and  connection  which  he 
has  spent  years  in  establishing  ceases  to 
afford  him  any  income.  To  compel  the 
man,  dependent  on  bis  personal  exertions 
for  the  means  of  living,  to  contribute  the 
same  per  centage  to  the  exigencies  of  the 
state,  as  one  who  has  a  solid  and  permanent 
income,  is  sheer  injustice,  which  only  re- 

3uires  to  be  stated  in  order  to  be  fblt.  The 
istinction  is  easily  illustrated.  Suppose  a 
person  with  500/.  per  annum,  ^  arising  from 
lands,  houses,  money  in  the  funds,  or  money 
secured  by  mortgage,  becomes  ill  or  dies. 
In  either  event  his  income  continues — in 
the  one  case  for  his  own  benefit,  in  the 
other  for  the  benefit  of  those  who  surrive 
him.  If  a  professional  man  with  an  average 
income  of  500/.  a  year,  is  unable  to  give  his 
personal  attention  to  business,  his  profits 
generally  fall  away  to  nothing,  and  when 
that  which  comes  sooner  or  later  to  all 
comes  to  him,  if  he  has  expended  what  the 
government  has  left  of  his  income,  he  leavea 
nothing  to  his  family.  Of  all  professional 
men,  the  lawyer  is  peculiarly  dependent 
upon  the  profitable  emplojrment  of  his 
time  for  the  continuance  of  his  income^ 
nis  profits  have  been  within  a  few  years 
diminished  20^  per  cent.,  in  some  instances 
50  per  cent.,  ^  the  dh-ect  interference  of 
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the  kgifllature,  and  the  special  pleader, 
aoUcitor  and  attorney^  are  already  suh- 
jected  to  the  certificate  dutj»  which  is  in 
the  nature  of.  and  was  intended  for  an  equi- 
Talcnt  to  an  income  tax,  and  creates  an  on- 
enviahle  distinction  between  the  members 
of  the  l^;al  profession  and  all  other  profes- 
sions. The  proposal  to  continue  the  same 
amount  of  income  tax,  without  any  cor- 
responding alterations  of  the  burthens  to 
which  the  legal  profession  are  exclusiyelj 
subjected,  justifies  the  most  decided  hostility 
to  the  measure.  To  give  the  opposition, 
which  we  are  satisfied  is  uDiversally  felt 
among  the  members  of  the  legal  profession 
to  the  proposed  measure,  its  fair  and  legiti- 
mate weight,  there  must  be  previous  concert 
and  united  action.  Why  should  not  all 
branches  of  the  profession  co-operate  to 
defend  themselves  from  a  grievous  and  un- 
just infliction?  The  history  of  the  pre- 
sent income  tax  certainly  affords  no  good 
reason  why  the  members  of  the  leeal  pro- 
fession—or indeed  the  public  at  lar^e — 
should  acquiesce  silently  in  the  imposition 
of  an  increased  or  even  of  the  same  rate  of 
duty. 

The  act  for  levying  a  tax  *'  on  profits  aris- 
ii^  from  property,  professions,  trades,  and 
omces,"  (^  &6  Vict,  c,  35,)  obtained  the 
Boyal  Assent  on  the  22nd  June,  1842,  and 
it  was  expressly  enacted  by  the  193rd  sec- 
tion, that  it  should  "commence  and  take 
effect  from  and  after  the  5  th  April,  1842, 
and  continue  in  force  until  the  6tn  of  April, 
1845,  and  no  longer:'  By  the  8th  Vict.  c. 
4,  however,  the  rates  and  duties  granted  by 
the  first  recited  act  were  continued  "  for  the 
tenn  of  three  years,  to  be  computed  from 
the  5th  April,  1845,"  and  the  words  no 
longer  were  ominously  omitted.  It  is  now 
frankly  stated,  by  the  head  of  the  depart- 
ment to  which  the  management  of  the  re- 
venue is  peculiarly  entrusted,  that  the  tax  is 
to  be  considered  as  permanent  in  its  nature, 
thouffh  he  hoped  that  the  proposed  increase 
woidd  be  temporary.  In  1842,  when  this 
impost  was  first  imposed,  the  sense  of  the 
l^il  profession  as  to  the  peculiar  severity 
01  its  operation  on  its  members  as  a  distinct 
body,  was  generally  felt  and  expressed,  but 
Uiere  was  a  want  of  organization  and  united 
action  which  materially  detracted  from  the 
force  which  any  representation  backed  by 
the  strength  of  the  profession,  may  be  ex- 
pected to  carry  with  it.  Now  that  the  tax 
has  avowedly  assumed  a  permanent  charac- 
ter, there  are  additional  grounds  for  a 
loud  and  unanimous  protest  against  its  im- 
position in  its  present  form.    As  already 


announced,  a  petition  has  been  prepmd, 
and  lies  for  signature  in  the  Hall  of  the  In- 
corporated Law  Society,  to  which  the  men- 
hers  of  the  profession  at  hu^  are  invited  to 
affix  their"  signatures.  We  have  little  doobi 
that  the  various  law  societies  established  m 
the  provinces,  vrill  follow  the  examj^  mC 
by  the  Incorporated  Society,  and  that  the 
government  and  the  legislature  will  speeHj 
be  informed  that,  although  the  1^1  pio- 
fession  are  ready,  and  even  desirous,  to  heir 
their  full  share  of  the  pubUc  burthens,  they 
protest  against  beine  made  the  p^nbai 
victims  of  a  system  of  fiscal  polity  whidi  ii 
hot  recommended  by  any  statesmanlike  eon- 
siderations,  accompanied  by  anj  prospect  of 
compensation,  or  rendered  indispensable  hj 
any  national  emergency.  The  prindplet 
and  representations  under  which  the  present 
income  tax  was  orifcinally  introduced  and 
submitted  to,  are  si&cientiy  explained  bj 
the  following  extract  from  the  speedi  of  the 
Duke  of  T^llington,  upon  proposing  the 
third  reading  of  the  bill,  in  the  House  of 
Lords.  His  Grace  is  recorded  to  hare 
said:— 

''  We  are  aware  of  the  odious  nstun  of  tke 
powers  given  to  tiie  commiasioners  and  othsi 
appointed  to  carry  out  its  proviaions,  and  to 
whom  it  must  be  entrusted,  and  we  recoopkil 
only  to  ouraelvea  by  the  strong  neceaaitj  of 
the  caae — ^nothinff  but  the  certunty  that  bo 
other  course  could  be  taken  which  would  pio> 
duce  a  revenue  to  enable  na  to  meet  the  oiffi- 
cnltiea  of  the  country,  or  to  take  thoae  mettaici 
which  may  be  necessary  for  its  proapeiityr 
could  have  induced  ue  to  propose  such  i 
measure  to  parliament,  and,  as  I  said  before,  h 
will  not  be  continued  one  moment  longer  thu 
is  absolutely  necessary." 

We  shall  only  add  an  expression  of  oor 
hope,  that  neither  the  momentous  events 
which  are  occurring  at  the  opposite  side  of 
the  Channel,  nor  the  modification  of  the 
original  plan  lately  proposed  by  the  govera- 
ment,  will  induce  the  legal  profession  tameh 
to  submit  to  what  amounts  to  a  posithe 
injustice.  Circumstances  may  render  the 
opposition  for  the  present  unsuccessful,  bat 
its  effects  will  be  felt  hereafter,  when  the 
taxation  of  the  country  is  placed  on  a  fair 
and  equitable  basb.  The  imposition  of  i 
uniform  rate  without  reference  to  the  source 
from  whence  income  is  derived,  is  eqaallj 
objectionable  in  principle,  whether  the  rate 
per  cent,  is  continued  at  three,  or  increased 
to  five  pounds  per  annum.  We  trust,  then- 
fore,  that  the  renewal  will  not  be  silendv 
acquiesced  in,  as  such  acquiescence  may  be 
considered  a  ground  for  an  increase  op<» 
some  future  emergency. 


Proposed  Coniiimaiieo,(ifHe  Incom  Tax.— Tarnation  qfBitla  qf  CoaU. 


its 


The  foUawing  is  a  copy  of  the  petition  Iving 
for  signature  at  the  Law  Society's  Hall^  Cnan- 
cery  Lane— 

'*Tbat  the  petitioners  have  learnt  with 
re^  the  proposal  submitted  by  her  Majesty's 
ministera,  for  continuinff  the  present  taz» 
commonly  called  "the  Income  Tax/'  for  a 
further  period  of  &9^  years,— the  amoxut  of 
such  tax,  as  respects  incomes  of  150/. ,  a 
]rear  and  upwards,  being  proposed  to  be  con- 
tinued. 

''The  petitioners  submit,  that  the  present  *  In- 
come Tax'  is  erroneous  in  principle,  in  not  dis- 
criminating between  income  derived  from  pro- 
fessions, and  other  sinular  sources  and  trades, 
and  that  derived  from  property;  the  former 
being  in  its  nature  uncertain  as  to  continuance 
and  ambunt ;  the  latter  (subject  to  some  modi- 
fications not  affecting  the  principle  of  distinc- 
tion) being  permacent  and  certain.  And  the 
petitioners  submit  that  the  present  Income  Tax 
M  consequenely  unjust  and  oppressive,  as  re- 
gards the  petitioners  and  others  similarly  cir- 
cumstanced, and  persons  engaged  in  track. 

"The  prayer  of  the  petition  is,  that  the 
House  will  not  pass  the  proposed  measure 
for  condnaing  the  present  Income  Tax.  Or, 
should  the  House  in  its  wisdom  see  fit  to 
pass  a  measure  for  continuing  an  Income 
Tax,  that  it  may  be  provided  thereby  that 
inoome  derived  from  professions  and  other 
similar  sources,  and  trades,  be  made  chargeable 
at  a  less  rate  than  income  derived  from  pro- 
perty, according  to  such  a  just  estimate  (hav* 
ing  regard  to  the  essential  difference  between 
income  derived  from  different  sources)  as  to 
the  House  may  seem  meet." 

TAXATION  OF  BILLS  OF  COSTS. 


A  CASE  has  been  recently  reported,*  in 
which,  although  nothing  of  importance  can 
be  said  to  have  been  actually  determined, 
two  principles  have  been  propounded  bv 

e  judges  of  the  Court  of  Exchequer,  with 
reference  to  the  taxation  of  costs,  involving 
considerations  of  great  interest  to  attorneys 
and  solicitors. 

The  case  alluded  to  was  brought  to  the 
notice  of  the  court,  under  the  following  cir- 
cumstances. An  action,  commenced  by 
the  assignees  of  a  bankrupt,  against  the 
Sheriff  of  Yorkshire,  for  seizing  certain 
goods  of  the  bankrupt  under  a  writ  of  ^.  fa. 
was  set  down  for  trial  at  the  Yorkshire 
Summer  Assizes,  but  withdrawn  by  con- 
sent ;  the  defendant's  attorney  agreeing  to 
give  a  judge's  order  for  payment,  on  the 
first  day  of  next  term,  of  2,000/.  damages, 
and  all  costs  which  the  plaintiffs  may  have 
been  put  to  relating  to  the  subject  matter 


"  Young  and  another,    assignees,  v. 
Sheriff  of  Yorkshire,  16  Mees.  &  W.  446. 


The 


of  the  cause,  as  between  attorney  and  dient, 
and  that  without  being  subject  to  any  taxa* 
don  whatever.  A  iudge*s  order  was  sub- 
sequently drawn  up  by  consent  and  founded 
on  this  agreement,  and  on  the  3 1st  tut 
October  the  plaintiff's  attorney  delivered 
an  unsigned  bill  to  the  defendant's  attor- 
ney, amounting  to  293/.  On  the  3rd  of 
November  a  summons  was  taken  out  to  tax 
the  bill  so  delivered,  but  the  judge  dedined 
making  an  order,  and  on  the  9th  of  No- 
vember the  damages  and  costs  were  paid^ 
the  defendant's  attorney  protesting  in  iwit- 
ing  against  the  amount  of  the  bili  as  deli- 
vered. 

A  rule  having  been  afterwards  obtained, 
calling  on  the  plaintiff's  attorney  to  show 
cause  why  the  bdl  should  not  be  taxed  on 
a  liberal  scale,  it  was  submitted  by  the' 
plaintiff's  counsel,  that  as  the  bill  was  n6t 
delivered  a  month  before  action  brought, 
or  signed  by  the  attorney,  the  court  had  no 
authority  to  direct  it  to  be  referred  to  taxa- 
tion under  the  6  &  7  Vict.,  c.  73,  s.  37 ; 
and  that  there  could  be  no  right  to  tax  the 
bill,  as  the  defendant  expressly  stipulated 
that  the  bill  ^as  not  to  be  taxed ;  and  the 
plaintiff's  attorney  swore,  that  no  costs^ 
taxed  according  to  the  scale  settled  by  the 
Master,  would  pay  the  heavy  expenses  in- 
curred by  the  pudntiff  under  circumstances 
peculiar  to  this  case. 

Upon  the  first  point,  the  judges  were  of 
opimon,  that  the  attorney  having  delivered 
a  bill  which  was  not  signed,  did  not  pre- 
clude the  court  from  referring  it  to  taxation 
under  the  6  &7  Vict.,  c.  73.  Upon  diis 
point,  Parke,  B.,  said:  — "The  Lord 
Chancellor  held  in  re  Pender,^  as  the  Mas- 
ter of  the  Rolls  had  done,  that  a  bill  of 
costs  delivered  may  be  referred  to  taxation, 
though  not  signed  by  the  solicitor,  or  ia- 
closed  in  a  letter  signed  by  him  and  refer- 
ring to  it.  It  was  there  thought  that '  such 
bill,'  in  section  37,  is  not' confined  to  a 
signed  bill,  but  extends  to  any  bill  contain- 
ing the  attorney's  demand ;"  and  Alderson, 
B.,  added : — "  It  is  the  attorney's  duty  to 
deliver  a  signed  bill,  and  if  he  neglect  to 
sign  the  biU  he  delivers,  it  it  difficult  to 
see  how  he  can  by  that  de&ult  exempt  his 
bill  from  taxation." 

Upon  the  second  point  raised  by  the 
plaintiff's  counsel,  Parke,  B.,  said :  — 
"  Have  we  any  power  to  tax  a  bill  against 
an  express  agreement  not  to  tax  it  ?  If  a 
man  chooses  to  enter  into  such  an  agree- 
ment, he  cannot  tax  the  bill  under  the  sta- 
tute.   The  Master  must  tax  the  bill  by 
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niM"  The  Inmmd  hmmk^  how* 
obserredy  tint  an  agiveBMiit  to  pagr  a 
bill  withont  taxation)  was  in  tmdi  an  under- 
taiing  to  paj  a  fair  hSk  and  that  thn  bill 
ahould  be  submitted  to  some  competent 
attoraey  to  see  that  no  unfair  or  extrava^ 
«nt  charges  were  enforced.  The  Chief 
jiaron  concurred  with  Baron  Parke>  that  an 
agreement  to  pay  a  fiiture  bill  without 
tanation  must  be  understood  to  mean  a  rea- 
sonable bill.  He  was  of  opinion^  however, 
diat  if  an  unreasonaUe  bill  was  sent  in, 
the  Court  had  power,  irrespective  of  the 
statute,  to  order  it  to  be  taxed.  Now  what 
was  wanted  was,  that  the  sum  the  defend- 
ant was  caUed  upon  to  paj  should  not 
exceed  the  amount  to  which  the  plaintiff 
was  fiiiiijr  entided. 

It  was  finally  settled  by  consent,  that 
the  bill  should  be  referred  to  the  Master  to 
aettle  the  amount  on  liberal  terms,  and  the 
vole  was  dischavged. 


REPEAL  OF  THE  ATTORNEYS' 
CERTIFICATE  DUTY. 


•  Soon  after  the  oommenoement  of  the 
present  Sessions,  the  Incorporated  Law  So- 
ciety, according  to  their  annual  custom,  de- 
termined to  present  a  petition  for  the  repeal 
of  the  certificate  duty.  They  had  not  at 
first  received  any  oommunication  from  the 
Ptamncial  Law  Societies,  hot  on  the  24th 
ult.,  a  deputation  arrived  from  the  Man- 
4diester  Law  Association,  which  is  always 
actfre  in  promoting  measures  fbr  the  good 
of  the  profession.  The  co-operation  of  the 
solicitors  in  the  countiy  (as  we  have  always 
said)  is  of  the  greatest  importance,  because 
they  have  the  ear  of  the  largest  number  of 
nembers  of  parliament.  Every  information 
regarding  the  preparations  in  London  were 
emnmunicated  to  the  dbeputation,  and  they 
were  fttmished  with  the  draft  of  a  petition 
which  had  been  already  prepared. 

The  deputation  attended  a  numerous 
meeting  of  the  council  of  the  Incorporated 
Society,  on  the  same  day,  and  it  was  then 
ananeed  that  a  depntation  from  each  body 
ahoidd  aittend  the  Pfeime  Minister  and  the 
Chancellor  of  the  Exchequer ;  that  the  de- 
patationa  should  act  jointly,  and  each  pro- 
cure the  attendance  of  snch  members  of 
parliament  as  might  be  induced  to  support 
the  appKcadon  for  m  r^eal  of  the  dnty. 

it  was  also  resolved  by  the  Inoorporated 
Lbw  Society  to  request  the  solictors 
ttowhoot  the  kingdom  to  pveaent  peti- 
tions mr  the  same  object,  and  to  communi* 


cate  with  their  rqnesentadvesinpuilaiKnt 
in  support  thereof. 

An  appointment  to  receive  the  deputitiQi 
was  procured  from  the  Chaneellor  of  the 
Exchequer,  by  Mr.  Miber  Gftwn,  h 
Saturday,  the  26th  Feb.  On  tbe  part  of 
the    Licorporated    Society    the    mms^ 

fentlemen  attended  : — Mr.  Austen,  Viot- 
'resident ;  Mr.  Pickering,  late  PrddeDt; 
Mr.  Coverdale,  one  of  the  Members  of  tk 
Council ;  Mr.  Faulkner,  a  Member  of  tbe 
Society ;  and  Mr.  Maugham,  the  Secrduji 
On  benalf  of  the  Manchester  Law  kssm 
tion  the  following  gentlemen  attended:- 
Mr.  Heron,  Town  Clerk  of  Manchester; 
Mr.  Street  and  Mr.  Fleteher,  Members  of 
the  Committee  of  the  Manchester  Iff 
Association. 

The  deputations  were  aecompaDied  hi 
considerable  number  of  members ;  vix.,  bj 
Mr.  Milner  Gibson  and  Mr.  Bririit,  the 
members  for  Manchester;  Mr.  fiejwood 
and  Mr.  Brown,  the  members  for  Laoa- 
shire;  Mr.  Duncufl,  the  member  for  Old' 
ham;  Mr.  Pearson,  the  member  for  Lia- 
beth ;  Mr.  Bremridge,  Coroner  for  Deroo- 
shire,  member  for  Barnstaple ;  and  Mr. 
Cobbold,  the  member  for  Ipswich.  Tke 
last  three  members,  it  will  be  recoUeettdl 
are  practising  solicitors. 

Memorials  were  presented  to  the  Cbas- 
cellor  of  the  Exchequer  for  the  repeal  of  the 
tax  from  the  Incorporated  Society  and  tk 
Manchester  Law  Association.  Air.  Aostis 
and  Mr.  Heron  addressed  the  Chancellor  oti 
the  Exchequer  on  behalf  of  their  respecm? 
societies,  and  they  were  followed  by  seroi 
of  the  members  of  parliament,  particuUrlj 
by  Mr.  Pearson  and  Mr.  Bremridge,  *i» 
very  ably  supported  the  views  of  the  def* 
tation. 

The  Chancellor  of  the  Exchequer  reiW- 
the  deputation  with  much  courtesy  ^ 
attention,  expressed  regret  for  the  absofl 
of  Lord  John  Russell  on  account  of  indiip*- 
sition,  and  promised  that  the  snbject  sboiL'| 
receive  his  best  consideration.  • 

The  following  is  the  substance  of  tk 
memorial  of  the  Incorporated  Law  ^\ 
ciety,  with  some  additions  which  have  be0 
since  made.  It  is  intended  to  circulate  tia 
paper  amongst  the  members  of  the  prdo' 
sion  to  facilitate  the  preparation  of  petiwi^ 

'^STATEHBNT  OV  THE  INCORPOBATBD  U« 
SOCIBTY  IM  SVVPOBT  OF  THE  aSPIAlt^ 
THB  TAX. 

"The  Certificate  Duty  on  attoiveys,  udi\ 

'  ' -^""^ 

*  Since  this  meeting,  the  intended  incictf 
of  2/.  per  cent,  has  been  abandoned. 


lUpeai  qfCert^iattt  I)itty.^MmmrM  ^tte 


nu  on  Warrants  to  proBecnte,  was  imposed  itt 

765/  to  make  op  an  expected  defieiencf  id  the 
Stop  Tax.    That  tax  was  afterwards  replied. 

"  The  Warrant  Stamp*  and  all  other  stampa 
n  law  proceeding*  were  also  abolishedj  as 
'szes  on  the  Admmistration  of  Justice. 

"The  Ortificate  Dnty  remained,  and  has 
een  lar^^ely  increased.  At  first,  if  the  practi- 
oner  resided  in  London  or  Westminster,  he 
as  charged  5/.,  and  if  in  any  other  part  of 
freat  Britain  3/. 

"Such  duties  were  increased  in  1804^  to 
0/.,  and  in  1815  to  12^.  for  town,  and  8/.  for 
)untry  certificates. 

"  A  stamp  duty  of  110/.  was  also  charged  in 
$04  *>  upon  Articles  of  Clerkship,  and  20/. 
poQ  admission ;  and  these  sums  were  in- 
-eased  in  1815  <"  to  120/.  and  25/. 

"  Bv  a  return  made  to  parliament,  the  amount 
lid  for  certificates  from  Easter  Term,  1844, 
)  Sth  March,  1845,  was  89,222/. 

"By  another  return,  die  duties  paid  on 
rticles  of  Clerkahip,  on  an  average  of  the  last 
D  years,  amounted  to  the  annual  sum  of 
',996/. ;  and  on  annual  admissions  to  9,900/. 
These  duties  are  partial,  unequal,  and  unjust. 
"The  pupils  or  apprentices  in  the  medical 
ofession  and  in  all  trades  and  other  business 
J  a  duty  on  their  indentures  only  propor- 
med  to  the  preminm.  The  premium  on 
tides  of  clerkehio  does  not,  on  the  average, 
iceed  200/.;  and,  consequently,  the  duty 
ereoo,  if  e^ual  justice  were  observed^  ought  to 
1 6/.  only,  instead  of  120/. 
"  Nor  is  any  other  profession  than  that  of 
torneys,  solicitors,  and  proctors  charged  with 
nUar  stamp  daities;  nor  is  any  annud  stamp 
ity  imposed  on  the  higher  branch  of  the  le^ 
ofession. 

"  Such  duties  are  not  founded  on  any  just 
mciple  of  tmxation. 

^*  If  a  tax  on  the  talent  and  industry  of  in- 
riduala  engaged  in  a  lawful  calling  be  at  all 
pedient,  it  ought  to  be  levied  not  only  on  the 
:ee  learned  professions,  but  on  all  merchants, 
akers,  manufacturers,  traders,  and  others. 
"A  small  tax  on  each  woiild  remove  the 
evance  complained  of,  and  at  the  same  time 
Kloce  far  more  than  the  amount  now  levied 
lastly  upon  attorneys  and  solicitors. 
'  It  is  new  an  established  principle  that  there 
>uJd  be  no  "  Class  Le^lation  j"  that  taxes 
luld  be  genera],  and  not  be  imposed  for  the 
itection  of  manufacturing,  agricultural,  or 
'  other  class. 

'  If,  therefore,  it  be  wrong  to  levy  imposts 
the  coimnnnity  for  the  benefit  of  a  clats,  it 
Bt  be  equally  wrong  to  impose  burdens  on 
class  in  exoneration  of  the  rest. 
The  attorneys  and  solicitors,  in  common 
n  their  fellaw  tnbjecta,  pay  at  least  their 
al  afaare  of  all  the  taxes  imposed  on  the 
imunity  at  large. 

The  Certificate  Duty,  which  falls  exclu- 
tly    on    their    branch    of  the    profession. 


25  Geo.  3,  c.  80.         i>  44  Geo.  3>c.  98. 
*  55  Geo.  3,  c.  184. 


anurtmta,'  on  an  wnngi  of  die  iselBMS  eCe^* 
tonieva  and  wriiiritiwa,  to  4l  pereeot.9  tmA 
theretore,  if  they  are  still  required  to  pay  the. 
JaeDme  Toe  on  their  pEofiBsaional  earnings, 
ought  they  not  in  fatmesa  and  justice  to  be  re- 
lieved from  the  Certificate  Duty?  otherwise  they 
will  be  subjected  to  a  burden  of  double  tfale 
amount  borne  by  other  classes  of  the  pulilic. 

"  By  the  operation  of  many  recent  ehangee  in 
the  law  and  the  praeticeof  the  cowrte,  and  bf 
eDeetmenla  rehrting  to  doeda  and  other  doeiK 
mente,  the  emolsmenls  o£  the  profeeeion  have 
been  much  diminished,  altiiough  the  disburse* 
ments  continue  very  nearly  the  same  as  hereto* 
fore.  This  is  submitted  to  the  consideration  o£ 
the  legislature  as  another  reason,  if  another 
were  required,  why  this  tax  should  be  repealed. 

''  The  severe  pvessttre  of  the  Certificate  Tar 
is  strikingly  shown  by  the  inability  of  sensml 
hundred  attorneys  to  pay  it  within  the  tine 
fixed  by  the  aet,  the  Ifith  December,  in  each 
year.  In  the  last  year  266  solicitors  did  not 
pay  it  till  the  following  year,  and  were  conse- 
quently excluded  from  the  Stamp  Office  Law 
Last.  Of  these,  65  paid  only  within  the  last 
month  of  the  year;  and  170  having  neglected 
for  upwards  of  a  year,  were  compelled  to  give 
pnbhc  notice,  and  apply  to  the  court  for  per- 
mission to  renew  their  eertifieates." 


THE   MBMOBIAL  OP  THE   MANCHBaTKB  LAW 
AaSOCXATZON. 

This  Memorial  statee.  That  the  memorialists 
have  heard  with  much  concern  that  it  is  proposed 
by  her  Majesty's  government  to  increase  the 
Income  Tax  to  5/.  per  cent,  without  any  medi^ 
fieation  or  alteration  of  the  principle  on  which 
it  is  imposed. 

That  by  the  statute  of  55th  Geo.  3,  c.  1^ 
the  following  annual  duties  were  imposed  upon 
every  attorney,  solicitor,  and  proctor. 

On  those  practising  within  the    £    s.    d. 
limits  of  the  twopenny  post,  who 
have  been  admitted  for  3  years  or 
upwards 19    a    0 

On  those  not  admitted  so  long    .      6    0    0 

On  those  residing  elsewhere  who 
have  been  admitted  3  years.   .        .800 

On  diose  not  admitted  so  long   .      4    0    0 

That  by  the  said  act  a  stamp  duty  of  120/. 
is  also  charged  upon  all  articles  of  clerkship  to 
an  attorney,  solicitor,  or  proctor,  and  a  further 
duty  of  25/.  upon  his  admission. 

lliat  by  a  letom  made  to  the  honooraUe  the 
House  of  Commons  bv  the  registrar  of  the 
stamp  ofiice,  bearing  oate  the  17th  March, 
1845,  it  appears  that  the  number  of  attorneys, 
solicitors,  and  proctors,  who  paid  the  stamp 
duties  for  their  certificates  in  the  year  104f, 
was  10,120,  the  amoont  of  duty  pud  being 
89,222/. 

That  it  appears  by  a  return  made  to  the 
honourable  the  Honae  of  Commons  in  1845, 
diat  the  duties  recttved  on  articles  of  clerkship 
to  attorneys  and  solicitors .  La  the  year  1844 
was  51,040/. 

That  the  ammal  sum  of  9,900^'^  or.  Aens 
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ilxmtB,  it  alio  paid  on  the  admiamon  of  attor 
najFa,  aolidtaray  and  proctora  into  the  auperioi 


That  no  profeaaion^  excepting  that  of  yoor 
memoriallBta,  is  charged  with  similar  atamp 
dntiea^  nor  are  the  same  or  any  annual  stamp 
duties  imposed  on  the  higher  branch  of  the 
legal  profession. 

>  That  the  income  of  attorneys  and  sotidtors, 
derived  from  their  own  mental  and  personal 
ocertionS)  ought  not  to  he  subject  to  the  impo« 
sition  of  the  same  amount  of  tax  as  income 
derived  from  realised  property;  and  in  respect 
to  tax  on  income,  it  appears  to  your  me- 
morialists that  the  leg^sli^re  has  aamitted  as 
a  principle,  by  excluding  income  of  a  less 
amount  than  150/.,  that  the  same  rate  of  taxa- 
tion is  not  applicable  to  all  income,  and  that  it 
would  be  a  more  just  application  if  the  same 
prind^e  were  to  be  extended  by  a  difierential 
rate  of  duty  on  different  amounts  of  income  i 
and  they  also  submit  that  taxation  ought  to  be 
equal  on  all  classes  of  the  community,  and  that 
it  is,  therefore,  unjust  that  the  duty  paid 
annually  upon  certificates  for  leave  to  practise 
as  attorneys  and  solicitors  should  be  con- 
tinned. 

That  the  certificate  duty  levied  on  their 
branch  of  the  prolesdon  alone,  amounts,  on  an 
average  of  their  income,  to  a  tax  equal  to  4  per 
cent,  and  upwards,  while  they,  at  the  same 
time,  pay  their  equal  share  of  all  the  other  taxes 
imposed  on  the  community  at  large ;  and  your 
memorialists  therefore  submit,  if  attorneys  and 
solicitors  are  still  required  to  pay  the  income 
tax,  they  ought,  in  fairness  and  justice,  to  be 
relieved  from  the  certificate  duty. 

The  memorialists  therefore  submit,  that  in 
asrouch  as  they  are  under  the  present  law  com- 
pelled to  pay  the  duty  on  annual  certificates  for 
leave  to  practise,  the  tax  on  income  unduly 
presses  on  them,  and  to  a  greater  extent  than 
On  the  rest  of  the  community ;  and  that  if  the 
tax  on  income  is  to  be  increased,  a  differential 
tax  ought  to  be  imposed  between  realized 
property  and  income,  and  that  a  higher  amount 
of  tax  ought  to  be  borne  by  the  possession  of 
a  larger  income;  but  more  espedally  the 
memorialists  submit,  that  the  duty  on  annual 
certificates  to  practise  as  attorneys  and  soli«:i- 
tors,  ought  to  be  abolished,  and  that  thry  may 
not  be  subjected  to  a  different  order  of  tax  than 
their  fellow  subjects. 

ORIGIN  OF  THE  CERTIFICATE 
DUTY. 

The  circumstances  in  which  this  impost 
was  first  exacted  are  rather  curious.  Amidst 
the  difficulties  of  finance  ministers  to  raise 
the  supplies  required  for  the  public  service, 
some  strange  pretexts  have  been  given  for 
imposing  particular  taxes ;  but  usually 
diere  is  a  plausible  excuse  offered,  and  in 
these  days  the  Chancellor  of  the  Exchequer 
h  expected  to  **  render  a  reason"  for  eachj 


item  of  his  Budget.  Without  pladng  tk 
character  of  statesmen  very  higb,  either  for 
wisdom  or  morals,  we  venture  to  ssytk 
in  these  times  no  First  Lord  of  the  Trtt- 
sury  would  have  the  face  to  make  sadi 
speech  as  the  fioUowing,  by  which  the  Mil- 
tax  on  attorneys  was  proposed  on  a  deW 
in  the  House  of  Commons  on  the  8th  of 
June,  1785,  and  afterwards  carried. 

Mr.  Pitt  said,  by  the  regulations  which  y 
been  made  in  the  shop-tax,  he  fancied  a  de£- 
ciency  of  about  20,000/.  would  be  occasioned; 
therefore  he  was  under  the  necessity  of  lajinj 
some  new  taxes  to  make  good  that  stun;  id 
he  should  resort  to  a  subject  in  which  m!rf 
had  run  before  him,  and,  therefore,  he  w 
not  apprehensive  of  its  being  objected  to;  it 
was  on  certain  practitioners  in  thelavifet- 
haps  the  tax  might  in  some  degree  diminiii: 
the  number  of  those  gentry,  but,  in  so  doing, 
the  public  would  be  mucn  benefited,  for,  st 
present,  they  were  too  numerous.  He  sboali 
therefore,  propose  to  raise  the  sum  of  2fi0- 
by  taxing  attorneys ;  first,  by  a  licecsc,  ae! 
next,  by  a  stamp-duty  on  every  warrant  ther 
issued  out  for  an  arrest.  He  had  not  bta 
able  to  collect  the  exact  number  of  attoiri^ 
in  the  kingdom;  but,  as  near  as  he  coi 
guess,  it  was  1,400  in  London,  and  3,000  3 
different  parts  of  the  country;  and  kstya: 
the  number  of  warrants  issued  oat  of  tit 
King's  Bench  amounted  to  10,000,  and  *J 
the  other  courts  to  about  an  equal  nomb^'r: 
therefore  he  should  suppose,  on  an  anraie. 
that  20,000  actions  were  commenced  in  a  ye^i 
and  the  tax,  which  he  meant  to  lay  on  f«y 
warrant,  was  not  so  much  for  the  sake  of  b- 
venue,  as  it  was  to  ascertain  the  business  fc 
by  each  practitioner;  and  by  taxing  f^^' 
warrant,  attorneys  would  contribute,  in  T> 
portion  to  their  business,  and  free  the  tax  p^ 
partiality;  he,  therefore,  estimated  tbcti^" 
follows  :—  1,000  attorneys  in  London,  ewb* 
take  out  a  license,  and  pay  for  «he  eanif  * 
nually  the  sum  of  5/.,  which  would  proisP 
5,000/.;  3,000  attorneys  in  the  countiTti*^ 
each  would  produce  9,000/. ;  but  he  >h  *^ 
suppose  there  must  be  more  than3,0C^.2^ 
would,  therefore,  estimate  them  to  pn^s^ 
10,000/. ;  40,000  warrants  for  arres*s,  at  2t '^^ 
each,  5,000/.,  making  20,000/.  25  Bn^- 
812. 


OBJECTS  AND  PROCEEDINGS  (* 
THE  INCORPORATED  LAW  » 
CIETY. 


The  Incorporated  Law  Society  has  r* 
dered  such  important  services  to  tbep 
fession,  and  which,  for  the  most  part,  ^ 
been  duly  acknowledged,  that  it  wooU  ^ 
an  act  of  supererogation  to  state  them.  -^ 
few  active  malcontents  have  of  late,  1»^ 
ever,  altogether  denied  the  merits  of  w 
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Institution,  and  so  grossly  misrepresented 
some  of  its  transactions  ana  sup]>osed  short- 
combgSy  that  we  deem  it,  not  only  an  act 
of  common  iustice  to  the  Society,  but  of 
policy  towards  the  profession,  to  recall  to 
the  memory  of  our  readers  some  of  the 
pnncipal  advantages  which  have  resulted 
from  Its  exertions. 

It  is  probable  that  the  Council  of  the 
Society,  conscious  of  dischargmg  their  duty 
to  the  best  of  their  judgment  and  ability, 
and  to  the  satisfactbn  of  the  great  bulk  of 
the  Members,  consider  it  unnecessary  to 
Qodce  the  occasional  dissatisfaction  which 
attends  all  goTerning  bodies,  and  rely  on 
tiie  good  sense  of  the  profession  at  large  to 
discern  the  beneficial  efiect  of  their  labours. 
The  complaints,  however,  though  cominglbehalf  of  the  profession  in  general,  sni  es- 


under  the  aaaetimi  of  the  Oomioil,  to  eMt- 
sider  all  bills  in  parliament  relating  to  the 
law,  and  to  take  such  measures  as  they  deem 
expedient  to  support,  alter,  modify,  or 
oppose  them. 

The  Council,  with  the  exception  of  ooca* 
sional  intervals  in  the  long  vacation,  meet 
every  week  thronghout  the  year.  They  also 
frequently  hold  special  meetings,  and  their 
special  committees  likewise  hold  numerous 
meetings.  The  time  devoted,  even  during 
the  most  valuable  portion  of  the  day,  is  very 
considerable;  and  it  is  indeed  remarkable 
how  regularly  the  Council  assembles,  as  a 
matter  of  professional  duty. 

It  is  said  that  the  Society  does  not  per-' 
form   its    duty  with  sufficient  activity  in 


from  few,  are  so  often  repeated,  that  we 
think  it  high  time  to  answer  them. 

It  may  well  be  supposed  that  the  esta- 
Uiahment  of  so  comprehensive  a  Society 
required  much  time,  labour,  and  expense. 
Its  founders  were  long  engaged  in  raising 
the  large  fund  requisite  to  accomplish  aU 
the  purposes  for  which  it  was  intended.  It 
5,  perhaps,  not  generally  known,  that  be- 
ddes  devoting  their  valuable  time,  week  by 
reek  for  many  years,  the  leading  members 
'Obscribed  from  250/.  to  500/.  each.  About 
70  solicitors  subscribed  upwards  of 
(0,000/* ;  but  numbers  as  well  as  money 
ttxt  requisite,  and  after  much  exertion, 
bout  800  mennbers  were  associated,  whose 
ubscriptions  amounted  to  50,000/. 

Prior  to  this  time  several  Law  Societies 
xisted  in  London : — the  old  Law  Society, 
be  Northern  Agents'  Society,  and  the 
fetropolitan  Law  Society.  These  profes- 
ional  bodies  were  small  in  number,  had  «'no 
>cal  habitation,"  and  were  limited  to  the 
mdable  objects  of  promoting  fair  and 
onourable  practice,  and  protecting,  so  far 
s  they  were  able,  the  interests  of  the  pro- 
ssion.  The  Law  Institution,  besides 
iese»  aocomplished  many  other  objects,  A 
irge  hall  for  the  daily  resort  of  the  members 
tta  erected, — ^a  complete  law  Hbrary  was 
irmed,  and  a  registry  of  all  information  re- 
ting  to  the  proceedmgs  in  parliament  and 
le  several  courts,: — lectures  on  the  principal 
ranches  of  the  law  and  practice  were  es- 
blisfaed.  And  afterwards  the  Society  suc- 
ked m  instituting  an  examination  of 
tided  clerks,  the  registration  of  attorneys, 
^d  the  general  supervision  of  the  profession, 
controlling  malpractice  and  securing  due 
(missions  on  the  JRoll.  Amongst  other  of 
eir  important  avocations,  it  is  the  busi- 
es of  rariotta  committees  of  the  Society, 


pecially  that  it  does  not  attend  to  the  in- 
terests of  the  country  practitioners.  Now, 
to  estimate  the  justice  of  this  complaint^  it 
is  necessary  to  look  at  the  constitution  of 
the  Society.  No  less  than  ten  of  the  Gounott 
go  out  of  office  annually,  so  that  there  are 
very  rapid  means  of  changing  the  goveitt- 
ing  body,  if  they  should  not  represent  the 
opinions  of  the  members  at  large;  but  no 
change,  except  by  death  or  resignation,  has 
ever  taken  place. 

Moreover,  it  is  in  the  power  of  any 
twenty  members  to  convene  a  general  meet* 
ing  upon  any  professbnal  subject,  if  the 
Council  should  decUne  to  call  it.  No  such 
meeting  has  ever  yet  taken  place.  Seeing 
the  readiness  with  which  signatures  are 
obtained  to  any  requisition  affecting  the 
general  interests  of  the  profession,  it  is 
manifest  that  any  half  dcMsen  malcontents 
might  readily  procure  a  meeting  if  a  fit 
occasion  existea.  Is  it  not,  therefore,  rea* 
sonable  to  conclude  that  the  Council  fairly 
represent  the  general  wishes  of  their  con- 
stituents ? 

It  is  not  to  be  expected  amongst  any 
large  body  of  men,  and  especially  amongst 
1,400  lawyers,  that  there  ^ould  be  a  per*- 
feet  unanimity  of  sentiment.  Either  too 
much  or  too  Httle  is  done,  or  not  at  the 
right  time,  or  in  the  right  way.  In  short, 
unless  superhuman  success  attend  their 
labours,  they  are  sure  to  be  blamed  by 
somebody. 

It  is  of  course  competent  to  the  CoundL 
to  originate  any  measures  which  they  may 
think  beneficial  to  the  profession,  and  many 
valuable  improvements  have  been  com- 
menced by  them  and  carried  out  success^ 
fully ;  but  they  are  always  ready  to  receive 
suggestions  from  their  members,  or  £rpm 
any  one  who  will  take  the  trouble  to  make 
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They  afe  fire^aeiitly  attended  by 
nemben  of  the  Sodety  on  the  contidera- 
tien  of  proposed  alteratkma,  and  are  espe- 
cially attentlTO  to  the  oommunicatioDS  of 
the  country  Law  Societies. 
.  Those  who  venture  to '  assert  that  the 
IpMSorpofated  Society  disregards  all  interests 
esoept  those  of  the  Lmuion  profession^ 
sjioald  be  prepaied  to  state  some  instance 
in  support  of  the  aocusation.  We  are  sure 
they  cannot  do  so. 

As  an  example  of  the  fallacy  of  the 
eomplaint,  we  may  take  the  grievance  of 
the  annual  certificate  duty.  Our  readers 
need  not  be  reminded  that  the  London  at- 
torney pays  one-third  more  than  the  Coon- 
try.  It  will  not  be  said  that  the  average 
profits  in  London  ezoeed  by  one-third  those 
of  the  country  ;  whilst,  for  the  most  part, 
the  expenses  are  much  heavier  here  than 
there.  It  is  palpable  that  the  metropolitan 
members  of  the  profession  are  therefore 
equally  interested  with  the  provincial  in 
removing  this  unjust  impost,  and  yet  they  are 
aoeused  of  supineneas  in  the  necessary  mea- 
sures for  its  repeal. 

One  of  the  new  law  journals  takes  great 
eredit  to  itself  for  arousing  by  its  sug- 
gestion the  London  profession  from  its 
apathy^  and  lauds  the  superior  energy  which 
it  has  excited  in  the  country.  We  have 
no  wish  to  underrate  or  discourage  the 
eaaertions  of  any  one  who  is  willing  to  as- 
sist in  this  important  object.  The  pro- 
fession needs  all  the  friendly  help  it  can 
obtain.  It  too  rarely  happens  that  the 
manbers  of  the  bar  are  disposed  to  aid 
their  junior  iNrethren,  and  therefore  we  hail 
the  services  of  any  new  labourer  in  the 
field.  We  have  fought  the  good  fight  on 
this  and  divers  other  pievances  for  eighteen 
years,  and  are  quite  willing  that  the  ulti- 
mate victory  should  be  shared  by  all  who 
evoi  at  a  late  hour  heartily  join  in  the  con- 
flict. We  will  not  say  that  we  are  abler, 
dmugh  we  have  the  "  painful  pre-enunence" 
of  being  oleler  soldiers  than  some  of  those 
who  seem  disposed  to  put  the  laurels  on 
their  brow  before  they  are  won.  We  think 
nothing  is  to  be  gained  and  much  may  be 
lost  by  disturbing  the  friendly  feeUng  be- 
tween the  town  and  country  allies.  Union  is 
Msontis]  to  afford  even  the  chance  of  suc- 
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APPBAL  IN  GBIMINAL  CAaKS. 

This  is  a  bill  to  establish  the  powor  of 
«ppesl  in  criminal  caae%  brought  in  by  Mr. 
Ewart,  Mr.  Aglionby,  and  Lord  Nugent. 


The  following  is  the  substsnce  of  tbe  {eo* 
posed  enactments : — 

1.  Any  defendant  found  guilty  by  any  jo) 
may  move  any  one  of  the  courts  of  mstnimster 
for  a  role  nist  for  a  new  trial ;  or  to  eDter  tbe 
verdict  for  defendant ;  or  to  arrest  the  jod^ 
ment. 

2.  Questions  of  law  not  to  be  resecred  bf 
judge  for  consideration  of  all  the  judges ;  bit 
questions  of  law  (as  well  as  questions  of  lie, 
to  be  decided  by  Court  of  Appeal. 

3.  That  if  any  defendant,  on  bebf  foai 
guilty  as  aforesaid^  shall,  by  bimself  or  ii 
counsel  or  attorney,  before  sentence  is  pro- 
nounced, decUure  his  intention  to  appeal,  tk 
court  before  which  such  defendant  shall  bi 
been  tried,  shall  pronounce  a  sentence  to  bi 
carried  into  execution  at  the  expiration  of  im 
days  after  the  omission  to  bring  sucb  a 
appeal  within  the  time  allowed,  as  hereinr^ 
mentioned,  or  the  determination  of  such  appci 
and  such  court  shall  order  the  defendant  toll 
detained  in  custody  until  the  time  arriyes  h 
carrying  into  execution  such  sentence;  m 
such  court  may,  at  its  discretion,  and  upoaik 
application  of  such  defendant,  assign  to  id 
defendant  such  attorney  and  counself  niKd 
ceeding  one  of  each,  as  such  defendant  so 
desire  for  the  purpose  of  conducting  ssJ 
appeal;  and  such  attorney  and  counid  so  a 
signed  shall  have  free  access  to  such  deksm 
at  all  reasonable  hours. 

4.  That  whenever  any  defendant  i^i^\ 
found  guilty  as  aibresaid  within  four  dap  oa 
before  the  commencement  of  any  tens,  ur  \ 
any  term  exclusive  of  the  last  eight  li^ 
thereof,  any  such  motion  for  tbe  role  tssi  cA 
be  made  within  the  next  eight  days  after  bd 
verdict ;  and  in  all  other  cases  such  mo4 
must  be  made  within  the  first  four  days  of  a 
next  term  after  such  verdict. 

5.  Hiat  whenever  a  mle  mtt  shall  be /^ 
upon  such  motion,  the  defendant  shall  cs 
an  office  copy  thereof  to  be  served  apos  ^ 
prosecutor  or  his  attorney ;  provided  '>^ 
the  prosecutor  be  dead  or  cannot  btiM 
then  upon  affidavit  of  such  fact,  the  C;^< 
Appeal  by  which  the  said  mle  nisi  bi*  H 
granted  may  order  such  office  copy  tob??'-"^ 
upon  her  Majesty's  Attorney-General ;  ss^ 
case  the  said  prosecutor,  or  her  Majestr't  9J 
Attomey-Oeneral  shall  not  appear  befcit  9 
said  Court  of  Appeal  to  oppose  such  ml-  * 
said  Court  of  Appeal  shall  not,  in  coQK<i^ 
thereof,  make  such  rule  absolute;  but,  ip 
affidavit  of  due  service  of  an  office  cupr^-t*^ 
rule,  as  before-mentioned,  shall  procerii*  ^ 
and  determine  the  case  expartt, 

6.  Court  may  allow  prosecutor  costs  dt 
posing  rule.     Order  for  payment  to  be  ^ 
out  by  Master  of  Court,  aiid  paid  by  d 
Treasurer. 

7.  How  expenses  shall  be  paid  in 
contributing  to  the  county  rate« 

8.  One  of  the  Masters  to  draw  ni 
court,  and  transmit  office  copies  to  ti 
and  clerks  of  assise,  &c. 

9.  Duties  of  gaolers  on  Teoeifia;  BKS 

copies. 
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10.  Duties  of  derks  of  asnze,  &xr.,  on  wcmr- 
ig  such  office  copies. 

11.  That  whenever  the  smd  Court  of  Appeal 
ball  order  a  new  trial  to  be  had,  such  Court 
f  Appeal,  Srrand  by  the  rule  for  i^ranting  the 
ime,  shall  orde^  when  and  where  the  same 
lall  take  place ;  and  the  court,  before  which 
ly  such  new  trial  shall  be  had,  shall  have  the 
ie  jurisdiction  to  proceed  to  judgment,  and 

•  pass  sentence,  and  to  order  coats,  and  to  do 
I  other  thing««vbatsoever,  as  the  court  before 
hich  the  formor  trial  was  had. 

12.  Justices  and  coroners  to  bind  prosecutors 
td  finesses  to  appearand  prosecute  or  give 
idence,  if  necessary,  at  subsequent  trial. 

13.  When  court,  before  which  first  trial  had, 
ast  bind  prosecutors  and  witnesses  by  recog- 
■aoces  to  appear  and  prosecute  or  give  evi- 
nce, if  necessary,  at  subsequent  trial. 

14.  Defendant  entitled  to  copy  of  indictment. 

15.  This  act  not  to  apply  to  treasons,  except 
lasons  and  misprisions  of  treason  within  39 
40  Geo.  3. 

16.  This  act  not  to  affect  writs  of  error  or 
Is  of  exceptions. 

17.  Interpretation  clause. 

18.  This  act  not  to  extend  to  Scotland  or 
land. 

19-  Commencement  of  this  act. 
!0.  Act  may  be  altered. 

JOINT  STOCK  COMPANIES'  BILL. 

Jy  this  bill^  brought  in  by  Mr.  Milner 
Mon,  it  is  proposed  to  amend  the  acts  for 
ilitating  the  winding  up  the  affairs  of  Joint- 
ck  Companies  unable  to  meet  their  pecn- 
7  engagements,  and  also  to  facilitate  the 
tolution  and  winding-up  of  Joint-Stock 
npanies. 

^  following-  is  the  scope  of  the  bill  :-* 
Tie  Preamble  refers  to7  fyS  Vict,  c.  1 1 1,  and 
'9  Vict.  c.  9Sf/orfaeHitaimg  ike  Windv^f- 
of  the  Affairs  of  Joint-Stock  Compames 
He  to  meet  their  Pecimitay  Engagements  in 
fkmd  and  Ireland  respectwelp  j  to  9  ^  10 
U  c,  2d>  tofaeUiUUe  the  DissotmtiiM  of  cer- 
Railway  Companies, 

Preliminaries : 
ect.  1.  To  what  Companies  Act  is  to  apply ; 
.  Companies  vnthin  two  Jirst-mentionea  acts, 
Mch  would  have  been  within,  if  not  dissolved 
I  they  were  passed;  railway  companies, 
r  9  ^  10  Vict.  c.  289  become  bankrupt  be- 
the  day  of  , ,  and  future 

aanies  with  transferable  shares.) 

Interpretation ;  (company,  member,  con- 
tion  of  a  company,  contributory,  call^  cre- 
',  peratm,  month,  the  court.  Master,  fiat. 

Court  of  Bankruptcy,  order  absolute ; 
tUnr  and  plural,  ^c.) 

Short  title  of  act  (Joint-Stock  Camposues^ 
diny^up  Aei,lS48.) 

The  PetUion  and  Proceedings  thereon  ; 
Who  SBBj  petition  under  this  act  (i*  e. 


pernmshmny,  or  dWaMf  to  be,  oontributarim,) 
and  in  what  cases  (t.  e.  act  of  bankruptcy ;  4»- 
dantioii  of  iuolvency;  judgment  against  the 
company;  decree  or  order  against  the  com- 
pany ;  action  against  a  member  for  the  com- 
pany's debt;  creditor's  affidavit  and  suit  of 
summons ;  dissolution  or  ceasing  to  carry  on 
business;  other  sufficient  ground  for  im^ 
solution). 

5.  No  petition  after  ikt  b«t  onder  direction 
of  Court  of  Bankruptcy. 

6.  After  petition  no  nat  to  iseue,  or  if  issued^ 
to  be  prosecuted,  but  by  direction  of  the  Court 
of  Chancery. 

7.  Heading  of  petition  and  subsequent  pro- 
ceedings (t«  the  matter  of  the  Jotnt-Stock  (Sm^ 
ponies^  JfVuuHng-up  Act,  1648,  and  of  the  com* 
pony). 

8.  Proceedings  not  to  be  impeached  hy 
reason  of  the  petitioner  not  having  been  dulj 
qualified. 

9.  Petition  to  be  advertised  in  the  London 
Gazette,  and  served. 

10.  Court  may  order  petition  to  stand  over, 
or  further  service. 

11.  Court  may  make  order  nisi,  or  reference 
to  Master. 

12*  Court  mav  apply  the  provisions  of  the 
constitution  of  the  company. 
The  Order  Absolute,  and  Proceedings  thereon : 

13.  Court  may  make  order  absolute. 

14.  Every  order  until  order  absolute  to  be 
advertised. 

15.  From  what  period  companies  to  be .  dis- 
solved Cfrom  date  of  order  absolute,  or  date  to 
be  therAgfiated). 

16.  Petitioner  to  carry  in  order  absolute  be- 
fore Maeter  within  ten  days. 

17.  On  dissolution  of  suit,  court  may  order 
winding  up  under  this  act. 

18.  Proceedings  in  bankn^»tcy  to  be  con- 
clusive. 

19.  After  order  absolute,  assets  not  to  be 
disposed  of. 

20.  Master  may  appoint  interim  receiver. 

The  Appointment  of  official  Trustee,  his  Estate, 
Powers,  Duties,  ^c. 

21.  Notice  of  appointment  of  official  trustee 
by  the  Master. 

22.  Master  to  appcnnt  official  trustee. 

23.  In  appointing  official  trustee,  Master 
may  either  aaopt  or  reject  proposals. 

24.  Becogniaancea  of  official  trustee,  and  of 
his  sureties. 

25.  Master  may  order  official  trustee  and 
his  sureties  to  pay  on  their  recognizances. 

26.  Master  may  take  security  of  Guarantee 
Society. 

37-  Appointments  and  removals  to  be  valid 
without  confirmation. 

28.  Trustee  to  have  custody  of  books,  &c. 

29*  On  appointment,  all  estate,  efi«cts,  and 
credits  of  the  company,  and  aU  powers,  &c.».to 
vest  inofficial  trustee;  registration  of  orders 
absolute  and  appointments  of  official  trustee* 

30.  When  order  made  on  petition  by  direc- 
tion of  the  Court  of  Bankruptcy,  aQ  estate^ 
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powers,  &e,,  of  assigiWM  to  vest  in  officiQl 
trustee. 

31.  Until  court  shall  regakte  by  general 
orders  all  matters  relatinf(  to  official  trustee  not 
provided  for  by  the  act,  practice  as  to  receivers 
to  be  followed. 

32.  Master  may  allow  salary,  See,  to  official 
tmstee. 

33.  Official  trustee  may  employ  solicitor. 

34.  Duties  of  official  trustee  {to  keep  accounts, 
realiee  assets,  pay  debts,  divide  surplus,  bring 
he/ore  Master  questums  relating  to  tne  vfinding- 
1^,  and  take  his  directions  with  respect  thereto). 

35.  Accounts  of  official  trustee  to  be  passed, 
and  contributories  only  to  surcharge  and 
falsify. 

36.  Official  trustee  to  keep  books  of  pro- 
ceedings, which  shall  be  certified  by  the 
Master. 

Oeneral  Course  qf  Proceeding  under  Winding- 
up: 

37.  Master  to  determine  what  parties  are  to 
attend  proceedings  before  him ;  and  may  ap- 
point representatives  of  contributories  or 
classes  of  contributories. 

38.  All  contributories  on  the  list  may  appear, 
submit  proposals,  &c. 

39.  Parties  to  name  solicitors  on  whom  no- 
tices to  be  served. 

40.  In  default  of  due  diligence,  prosecution 
of  proceedings  may  be  given  to  other  parties. 

41.  Death  of  petitioner,  &c.  not  to  abate 
proceedings. 

42.  Proceedings  to  be  by  proposal,  and  not 
by  state  of  facts  and  proposal. 

43.  Master  may  dispense  with  warrants. 

44.  Adjournment  of  proceedings. 

45.  Master  may  order  other  advertisements 
or  services. 

46.  Master  to  give  certificates  of  entries,  &c. 

47.  Bo:)k8  of  partnership  and  official  trustee 
to  be  evidence. 

Aetiim  and  Suits  by  and  against  the  Company 
and  its  Voniributories : 

48.  Dissolved  companies  to  sue  and  be  sued 
in  the  name  of  "  the  official  trustee  "  (t.  e.  with- 
out the  addition  of  the  individuid  name  of  the 
officer  of  the  particular  company. 

49.  Pending  actions,  &c.  against  the  com- 
pany may  be  prosecuted  against  the  official 
trustee. 

50.  Pending  actions,  &c.  on  behalf  of  the 
company  may  be  prosecuted  in  the  name  of  the 
official  trustee. 

51.  Death  of  official  trustee  not  to  abate  ac- 
tion or  suit. 

52.  Official  trustee,  with  approbation  of  the 
Master,  may  compromise. 

53.  Orders  and  decrees  of  a  court  of  equity 
against  the  official  trustee  to  take  effect  against 
the  company. 

54.  Jndgments  against  official  trustee  to  take 
«ffM;t  against  the  company. 

.   55.  Act  not  to  effect  rights  of  creditors,  &c. 
nor  existing  contracts. 

56.  Official  tmstee  to  be  indemnified. 

57*  No  action  or  suit  to  be  instituted  or  pro- 


ceeded with  by  official  tnulesbutbyWeof 
the  Master. 

58.  No  claim  of  any  contributory  in  lespeet 
of  his  share  to  be  set  off  against  any  denund 
of  the  official  trustee  of  a  dissolved  company 
against  such  contributory. 

59'  Offidal  trustee,  with  leave  of  Matter, 
may  defend  suits  against  individual  contnbo- 
tones. 

Ascertaining  and  getting  in  the  Estett: 

60.  Master  may  summon  any  person,  wbedxr 
a  member  of  the  compandor  not,  to  gireeri* 
dence  as  to  the  affiurs,  &c. 

61.  Costs  of  witnesses. 

62.  Penalty  on  contributories,  &c.  concetl. 
ing  the  estate  of  tEe  company  lOOl.  and  doobk 
the  value  of  the  estate  concealed. 

63.  Pending  the  winding-up.  Master  nsf 
require  pavment  of  balances. 

64.  Orders  may  be  enforced  upon  aflidirit 
of  default,  and  without  previous  demand. 

65.  Conveyances  or  assignments  of  real  » 
tate  or  chattels  real  by  official  trustee  bovo 
be  made  and  certified. 

66.  As  to  stock  in  the  funds. 

67'  Payment  of  money  into  the  bank  [/o  tk 
account  of  the  "  official  trustee**  of  the  pm^ 
lar  company,  payment  of  checks,  hut  trvsUtlt 
retain  sum  for  current  purposes). 

Proof  of  Debts,  ^c. : 

68.  List  of  debts  to  be  made  out  bj  theoft- 1 
cial  trustee.  I 

69.  Master  to  advertise  commencement  ^ 
winding-up. 

70.  No  action  or  suit  to  be  instituted  or  {m-j 
ceeded  with  against  the  company  but  iftff 
proof  of  debt. 

71  >  Proof  of  debt  to  be  roadeasinbuk  j 
ruptcy,  or  otherwise,  as  Master  shall  direct 

72.  Master  to  allow  or  disallow  debti. 

The  Lists  of  Contributories,  and  tkeir  w^ 
Rights: 

73.  Official  trustee  to  make  out  list  of  cci- 
tributories. 

74.  List  to  be  seUled  by  Master,  and  b0W 
given  of  his  beginning  to  settle. 

75.  Notice  to  be  given  to  parties  indodeds 
or  excluded  from  the  list. 

76.  List  to  be  conclusive  when  settled,  uakv 
cause  shown  to  the  contrary. 

77.  No  person  entitled  to  appear  a«  coao- 
bntory  unless  name  on  list. 

78.  Contributories  may  summon  other  p^ 
sons  to  show  cause  whv  they  should  be  iiae(tt^ 
on  or  excluded  from  the  list. 

79.  Contributories  may  inspect  books. 

Payment  qf  Debts,  Calls,  and  DistHhti»i 
Fmds: 

80.  Master  to  direct  payment  of  debta.      i 

81.  Although  assets  not  insuffideot,  M^l 
may  make  caUs  (but  on^f  to  the  estmUc/¥, 
or  equitable  UabiHiy  of  the  contributories).      I 

82.  Master  to  appoint  amount  of  calls. 

83.  Notice  of  intention  to  make  calls  t^ " 
given.  I 

84.  Unless  cause  shown  to  the  conWiT' 
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/  order  to  be  made  for  piqrment  of 
callfl  (iotMw  neC  tem  ikon  three  weeks  from  date 
qf  order). 

85.  F^remptorjr  order  to  be  advertised  and 
ferved« 

86.  OflScial  tmetee  mkj,  witb  approbation  of 
Master,  enforce  payment,  ffive  time,  &c.  (eom- 
poend,  take  eeemriiy,  abmaim  or  sell  bad  debts). 

B7.  Master  may  direct  action  or  soit  where 
assets  of  a  deceased  contributory  are  not  ad- 
mitted. 

88.  Official  trustee,  by  direction  of  Master, 
to  drcolate  accounts  and  balance  sheet,  &c. 

Powers  of  Master  .• 
89-  Power  to  Master  to  direct  issues,  special 
cases  and  actions. 

90.  Master  to  adjudicate  on  matters  of  in- 
ternal contest. 

91 .  Orders,  &c.  of  Master  to  be  valid  without 
confirmation. 

92.  Orders,  &c.  to  be  filed. 

93.  Orders  ef  the  Master  to  have  the  effect 
of  orders  of  court. 

94.  Master  to  have  all  usual  powers. 

95.  In  case  of  illness  or  absence  of  anv  Mas- 
ter, the  Master  acting  for  him  to  have  all  usual 
powers. 

96.  Master  acting  during  vacations  to  have 
all  usual  powers. 

Appeals  and  Special  Reports  : 

97.  Appeals  to  the  court. 

98.  Mfaster  to  make  special  report  as  to  mat- 
I     ters  arising  in  winding-up. 

99.  Rehearing  before  the  Lord  Chancellor. 

100.  Appeal  to  the  House  of  Lords. 

Costs  and  Fees  : 

101.  Costs  of  paying  debU,  &c.,  to  be  at  the 
discretion  of  Master. 

102.  Costs  of  proceedings  before  the  court 

103.  How  costs  to  be  ascertained. 

104.  How  recoverable. 

105.  Court  may  fix  table  of  fees. 

Services,  Evidence  and  Penalties : 

106.  Notices  may  be  served  by  being  sent  by 
post. 

107.  As  to  advertisements  in  Ireland. 

108.  Advertisements  in  London  and  Dublin 
Crasette  to  be  evidence. 

109.  CourU  to  take  judicial  notice  of  signa- 
ture of  master  or  registrar  and  of  office  seads. 

110.  Forging  any  such  signature  or  seal  to 
be  felony  {under  8  &  9  Vict.  c.  113). 

111.  Punishment  of  persons  giving  false 
evidence,  &c. 

113.  Any  contributory  of  a  company  dis- 
solved, &c.  under  this  act,  with  knowledge  of 
or  in  contemplation  of  dissolution,  &c.,  destroy- 
ing books,  &c.,  guilty  of  a  misdemeanor. 

QnetHons  of  Jwrisdietion  and  Practice  : 

113.  Enforcement  in  Ireland  of  orders  of 
tiie  Ooart  of  Chancery  in  England,  and  vice 
ffersd* 

114.  Decrees,  &c.  under  this  act  may  be  re- 
gietered  in  Scotland,  and  eiecotion  may  be 
bad  em  upon  a  decree  interponed  to  a  bond,  &c 


116.  Where  the  comjaaxv  shall  be  wound  up 
in  England,  and  where  in  Ireland  (t.  t.  accara- 
inff  to  tituation  qf  registered  place  of  business, 
or  head  or  omfy  o/ice :  but  when  company  tranS" 
acts  business  in  both  countries,  oresentaiion  qf 
petition  to  decide  the  jurisdiction). 

116.  Court  to  have  jurisdiction  upon  petition 
as  upon  a  suit  duly  instituted ;  general  practice 
of  courts  to  be  followed  where  not  varied  under 
this  act. 

117.  Court  may  stay  proceedings  on  any  re« 
port  or  order. 

116.  Matters  not  prescribed  for  to  be  re- 
ported to  the  court* 

Miscellaneous : 

119.  Lord  ChanceUor,  with  the  advice  and 
Consent  of  Master  of  Rolls  and  Vice-Chancellor, 
to  make  general  roles  and  orders. 

120.  Provision  as  to  general  orders  to  apply 
to  Ireland. 

121.  Petition  for  dissolution,  &c.  to  be  a  lis 
pendens  under  2  Vict.  c.  113. 

122.  Forms  in  schedule  may  be  used. 

123.  Act  may  be  altered^  &c. 

SCHEDULE. 

1.  Advertisement  of  petition  for  dissolution 
and  winding  up. 

2.  Mandatory  part  of  order  absolute. 

3.  Advertisement  of  intention  to  appoint 
official  trustee. 

4.  Proposal  of  official  trustee  (and  sureties). 

5.  Order  api>ointing  official  trustee  and  sure- 
ties, and  advertisement. 

6.  Recognizance  of  official  trustee  and  sure- 
ties. 

7.  Summons  for  party  or  witness  to  attend 
before  Master. 

R.  Master's  warrant. 

9.  Order  for  production  and  deposit  of 
books,  &c. 

10.  Master's  directions  to  official  trustee  to 
bring  action  against  different  debtors  to  com- 
pany. 

11.  Order  for  payment  of  balance  by  eontri- 
butories. 

12.  Advertisement  for  creditors. 

13.  Advertisement  thatthe Master  is  settling 
list  of  contributories. 

14.  Advertisementof  intended  call. 

15.  General  order  in  making  call. 

16.  Order  for  issues. 

LAW  OF  ATTORNEYS. 

(There*  are  a  few  points  recently  reported, 
the  substance  of  which  it  may  be  well  to  lay 
before  our  readers,  without  waiting  for  the 
regular  Digest] 

LIBN. 

The  lien  of  an  attorney  attaches  upon  money 
received  by  way  of  compromiae,  ttiough  the 
verdict  ana  judgment  be  against  his  diint.* 


•  Dairies  v.  Ijoumdes,  3  C.  B. 
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Review :  HalPs  humgwral  Lectures  em  ike  Commom 


CHANGE  OF  ATTOBNSYS. 

Upon  an  application  to  change  the  attorney, 
where  the  client  is  unacquaintea  with  the  Eng- 
lish language^  the  affidavits  must  clearly  show 
that  the  purport  and  object  of  the  motion  were 
known  to  and  sanctioned  by  the  client. 

It  appears  that  it  is  no  objection  to  the 
change  of  an  attorney  that  the  application  is 
made  after  final  judgment.** 

attorney's  authority. 
The  court  geoeraUy,  when  a  patty  is  pre- 
judiced by  the  act  of  an  attorney  done  without 
authority,  leaves  him  to  his  remedy  against  the 
attorney  if  solvent ;  but  it  is  otherwise  where  a 
defendant  is  in  custody  by  reason  of  the  unau- 
thorised act,  or  where  the  plaintiff  or  hia  attor- 
ney is  a  party  to  tiie  wrong.* 


REVIEW   OP  TAXATION. 

Where  costs  are  in  the  discretion   of  the 
Master,  it  should  be  shown  on  a  motion  to  re- 


each  of  the  Inns  of  Courts  fl^^  W^ 
end  in  lectures  for  all  l3ie  Inns ;  coovses  n 
common  law,  equity,  conveyancing,  precedid 
by  a  course  on  general  law  and  the  ciTil  Uw. 
There  are  other  subjects  of  mat  import- 
•nee,  ■•  special  pleadings ;  aninping,  (m 
extensive  though  netkinaland neg^eotediu^ 
ject,)  insurance,  kc  kc 

These  lectures  at  the  Inns  of  Court  mt 
new  thing :  there  must  not  only  be  good 
lecturers  (whose  labour  is  not  fight)  bnt  t 
full  class  of  attentive  pupils,  and  perhaps  to 
ensure  in  these  times  eitensiye  attendance, 
good  pupils  should  be  retarded  byshoften- 
ing  the  time  required  before  they  em  be 
caUed  to  the  bar  :  the  late  eminent  judge 
Story  had  a  Ter^  numerous  law  dm  t 
Harvard  University,  but  lectures  had  loDg 
been  then  delivered  in  the  United  States. 

Lectures,  as  additions  to  educatum  for  i 


NOTICES  OF  NEW  BOOKS. 

dn  InaMgural  Lecture  on  the  Common  Law, 
delivered  in  the  Hall  of  the  Inner  Temple^ 
by  RoBKRT  Hall,  Esu.,   Lecturer  at 
Common  Law,  appointed  by  the  Society 
of  the  Inner  Temple.     1 848. 
The  readings  of  former  days  in  the  Inns 
of  Court  were  generally  on'  statutes,  and 
sometimes  on  other  branches  of  law.   There 
exist  several  valuable  readings  in  print,  and 
many  in  MS.     The  readers  were  men  of 
experience  and    rank    in    the  profession. 
Law  lectures  on  an  extended  scale  were 
rendered  popular  by  the  admirable  Com- 
nentaries  of  Sir  William  Blackstone.     The 
old  lawyers  were  well  pleased  to  speak  of 
them  as  they  issued  from  the  press,   in 
terms  of  great  and  deserved  praise.    The 
Commentaries  have  been  always  a  text  book 
whereon  the  English  or  American  laws  are 
administered,  and  they  are  translated  into 


view  a  taxation,  that   the    objection  to    the  tf' Hfi^L^^^^^^^^ 
amount  was  urged  before  him.-  ^^  qualified  to  be  a  special  pleader,  eqmt^ 

draftsman  and  conveyancer,  by  laboun  at 
the  desk, — special  pleading  is  the  fonndi- 
tion  of  all :  that  profound  lawyer  and  jodp^ 
the  late  Lord  Eldon,  regretted  he  did  not 
know  more  of  special  pleading. 

The  learned  lecturer,  Mr.  Hall,  first  sap 
what  he  means  by  common  law ;  but,  as  a 
good  historical  foundation  is  essential  to  a 
lawyer,  he  proceeds  with  great  ability  to  the 
history  of  the  laws  used  in  England,  fint 
by  the  ancient  Britons,  referring  to  the 
Welsh  laws  as  showing  the  old  British  laws, 
and  from  thence  he  proceeds  to  the  Ronums, 
9,)  though  he  does  not  think  that  the 
iman    law  can  be   discovered  in  eailj 
Britam :  perhaps  we  are  hardly  able  at  this 
time  to  judge  of  that,  but  the  traces  of  eirlj 
Roman  law  may  yet  be  discovered;  many 
of  the  towns  are  Koman,  and  some  veiy  po- 
pulous ;  he  thinks  part  of  the  Roman  law 
would  beengrafied  here  by  the  clemi(p.ll») 
which  is  very  likdy  for  much  of  the  lend- 
ing of  that  age  rested  with  them,  and  Lori 
Campbell  dwells  with  great  deli§^t  on  the 
actions  of  St.  Swithen  as  ehaaoelior:  seeaho 


Koany  European  knguages.     The  book  was 

a  hobby  to  Sir  William  Blackstone,   andj^'*  Giles'  early  history  of  Britain 

when  a  judge,  and  a  case  arose  in  court,  he       ""''*• 

referred  to  his  books  at  his  side,  and  to 

any  passage  connected  with  it,  to  see  if  it 

could  be  improved. 

In  England  we  have  also  Woodison's 
Lectures ;  and  in  the  United  States,  Chan- 
cellor Kent's  excellent  Commentaries. 

Law  Lectures  are  now  to  be  delivered  in 


»  Btteieer,  Lowmdes,  3  C.  B.  608. 
«  Hembndgev.De  la  CnmA,  3  C.  B.  74fl. 
«  JCmt  V.  Ortor  Western  BoOku^  Company, 
8  C.  B.  734* 


The  Britons,  Anglo-Saxons,  and  Dmo^ 
were,  he  says,  of  londred  tribes,  and  oar 
common  law  strikes  deep  its  roots  into  the 
history  and  usages  of  the  Angk>-Sax)on% 
but  the  praise  of  every  thing  that  was  SaM^ 
and  vituperating  everything  Nomao,  he 
thinks  is  nothing  but  a  traditionaiy  repeti- 
tion of  die  ancient  but  groundless  ^peil 
lUeom  political  animoaity  to  popular  ot- 
dulity. 

The  lecturer  wiys,— 


''hwovld  bt 


ItQ 


IUP9  Jnm^fumlLiecfmrei  mttks  Commom  Lmif% 


the  wmu  Sacon  pviaciplM  aod  iiutitutiont 
wliich  have  entered  into  oar  common  law ;  in 
truth,  we  meet  with  Saxon  elements  at  every « 
turn ;  some  indeed  of  those  most  familiar  to 
the  historian  have  gradually  disappeared :  the 
iteponsibility  of  the  superior  for  his  men  or  his 
family  has  passed  ttw^r,  that  of  Uie  district  for 
Ae  maintenance  of  the  peace  still  exists  in  the 
liabitityof  the  hundred  tor  injuries  during  riot ; 
that  of  the  clergy  to  the  secular  tribunal  was 
one  of  those  Saxon  liberties  which  Norman 
kings  were  glad  to  vindicate.    On  the  other 
band,  Peter-pence  and  tiAes  were  both  intro- 
duced under  the  Saxons;  forest  laws  existed  in 
the  time  of  the  Saxons;  and  the  royalties  of 
wreck,  treasure-trore  andstrave,  are  Saxon: 
accordingly  the  simple-hearted  author  of  the 
Myrror  classes  the  evasion  of  them  among  the 
deadly  sins ;  the  protection  of  transactions  in 
market  overt  may  be  inferred  from  the  numer* 
ous  and  reiterated  restrictions  contained  in  the 
Saxon  laws :  the  binding  of  bargains  by  a 
godspennjT,  and  the  usnid  mode  of  spending  it, 
the  recognition  of  the  control  under  which  the 
wife  stands  in  relation  to  her  hosband,  and  the 
Icttal  consequences  of  it,  and  the  germs  of  a  law 
of  settlement  of  the  poor,  are  all  gI  them  Saxon. 
In  point  of  history,  it  is  more  important  to  ob- 
serve that  they  had  an  imperfect  system  of 
tenures  and  a  nascent  institution  of  chivalry, 
which  the  French  jurists  regard  as  amrespond- 
ing  with  the  state  of  things  in  France  during 
their  Merovingian  period ;  add  to  this  a  le^al 
inequality  of  ranks,  and  an  extonsive  practice 
of  what  18  called  commendation,  whereby  the 
great  ma|ority  of  those  who  were  free  but  not 
noble  commended  themselves  to  the  protection 
of  some  lord,  temporal  or  ecclesiastical,  whose 
vassals  they  thereby  became,  and  we  have  a 
state  of  society  closely  resembling  that  which 
on  the  continent  of  Europe  had  ended  in  pro- 
ducing the  feudal  system.'' 

He  now  speaks  of  the  feudal  system,  so 
wonderful  in  its  effects.     There  is  a  great 

Jaestion  whether  it  was  orieinallT  intro- 
uced  in  England  before  or  after  the  Nor- 
man Conquest.  Mr.  Hall  gives  it  as  his 
opinion  that  the  feudal  system  was  gradu- 
ally introduced  into  Europe,  and  in  some 
meaBure  into  England,  before  the  Conquest, 
but  the  security  of  Norman  rule  brought 
forward  a  more  perfect  feudal  system. 
Perhaps  something  more  might  have  been 
said  of  the  Norman  conquest  and  the  great 
changes  it  made. 

The  learned  lecturer's  reading  and  re- 
searches led  to  the  more  favourite  subject 
of  the  Crusades.  He  gives  an  excellent  ac- 
count of  the  laws  or  assizes  of  Jerusalem, — 
a  yenerable  code.  They  were  from  the 
French  law,  with  certain  improvements. 
Thej  were  one  of  the  gpoa  thiDg*  of 
the  Crusades*  amid  the  barbanly,  cnielty, 
and  misery  of  the  time.    The  most  andtnt, 


MS.  of  the  assizes  of  Jerosalem  exists 
in  Vienna. 

The  lecturer  says, 

**  It  wers  idle  to  attempt  to  trace  pafticolsr 
customs  as  they  arose  in  the  Anglo-NormaB/ 
period,  it  will  suffice  if  we  pay  some  attention^ 
to  the  transition  from  the  mooes  of  trial,  winds 
prevailed  aUke  with  Saxon  and  with  Norman, 
to  existing  judicial  proceedings*  more  especiidljr 
trial  by  jury,  which  is  the  key.stone  of  cur 
ooounon  law  as  it  is  now  practised. 

''Yon  win  remember  tnat  the  court  of  ordi* 
naiT  resort  under  the  Saxons  was  the  Gonntf 
or  Hundred  Court,  whilst  among  the  Normans 
it  was  die  Lord's  Court,  and  that,  by  a  custmn 
of  very  general  adoption,  the  particular  oonit 
before  which  any  given  suit  must  be  broudife 
was  that  of  the  Lord  of  the  deldidant.  xoii 
will  at  once  perceive  that  the  piinciple  of  tryw 
ing  issues  of  fact  by  the  moral  balance  of  the 
evidence  was  alone  wanting,  to  convert  the 
proceeding  before  the  Saxon  tribunal  into 
something  very  like  a  trial  bv  the  country^ 
whilst  the  proceeding  before  me  Norman  tri- 
bunal was  uterally  a  trial  of  the  defendant  by 
his  peers.  Under  both  systems  there  were  ex« 
ceptional  instances  approaching  still  more  neatly 
to  the  trial  by  jury ;  and  it  would  re<pire  only 
a  little  enthusiasm  to  insist  on  the  tnal  by  tba 
inquest,  on  appeals  of  murder,  on  which,  ao* 
cording  to  the  Norman  custom,  the  appellee 
had  a  right  to  insist,  as  equivalent  thereto  bodi 
in  form  and  substance.  Of  two  of  the  old 
modes  of  trial,  one,  compurgation,  was  abolished 
in  criminal  cases  by  Henry  II.,  die  other,  ordeal, 
was  forbidden  by  the  Council  of  Lateran,  A.  D. 
1215  :  meanwhile,  the  trial  by  battle  had  also 
almost  disappeared  before  the  well-conceived 
reforms  of  Henrv  II.,  or  his  Justicier,  GlanviL 

"  I  have  alreaay  intimated  that  trial  by  batde 
was  a  mere  regulation  of  that  right  of  forcible  re* 
prisal  which  must  and  will  exist  in  alt  cases 
where  the  law  does  not  provide  another  remedyii 
The  tendency  of  all  law  is  by  degrees  to  re* 
move  the  parties  from  personal  participation  in 
the  contest ;  still  there  must  always  be  some 
right  of  direct  recaption,  without  having  re- 
course to  a  legal  proceeding.  The  common 
law,  until  modified  by  the  statutes  of  forcible 
entry,  allowed  this  to  a  verv  considerable  es* 
tent.  If  a  man  was  rejectea,  being  himself  on 
the  spot,  he  had  a  few  days  allowed  '  vires  re- 
sumere,  arma  congerere,  et  auxilia  amicorum 
invocare,'  and  reinstate  himself  by  force :  if  he 
were  absent,  he  had  a  longer  time  allowed  him, 
according  to  the  place  Of  absence ;  if  he  were 
gone  to  Jerusalem,  he  was  allowed  three  vean 
out  of  England,  and  nineteen  davs  after  his  re* 
turn.  This  turned  on  the  legal  idea  attached 
to  the  word  seisin,  or  possession;  a  man  was 
not  diseised  by  the  mere  forcible  or  clandestine 
entry  of  a  stranger,  but  he  became  so  bv  his 
own  laches  if  he  did  not  re-enter  forthwitn,  in 
which  case  he  was  left  to  his  writ  of  right.  But 
in  one  part  of  feudal  Christendom,  cirennip 
stances  did  not  permit  the  reservation  of  the 
remedy  bv  writ  of  right  to  its  ioll  extent,  I 
mean  m  tne  kingdom  of  Jerusalem ;  for  if  die 
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recorery  by  tbat  proceeding  had  been  alloired 
there  alter  any  considerabte  lapse  of  tlmd,  the 
government  would  have  been  exposed  to  this 
meonveniencei  that  the  very  military  tenants 
who  held  their  estates  for  the  purpose  of  being 
continually  present  to  resist  a  restless  enemy, 
might  absent  themselves  in  the  hour  of  danger, 
and,  when  that  was  over,  return  and  recover 
their  fees  by  writ  of  right  from  those  who  had 
really  performed  the  condition  of  the  tenure : 
Godfrey  of  Bouillon  therefore  limited  one  year 
as  the  period  within  which  a  writ  of  right  must 
be  brought,  but  at  the  same  time  established 
the  assises  of  Novel  DisseiBin  and  Mort  d'An- 
cestre,  by  which  a  party  ejected  or  excluded, 
otherwise  than  by  process  of  law,  from  his  own 
seisin  or  that  of  which  his  ancestors  died  seised, 
might,  on  application  to  the  court  within  forty 
days,  be  reinstated  in  his  seisin,  leaving  the 
question  of  right  still  to  be  decided  in  the  ordi- 
nary form  of  law ;  and  these  were  called  pos- 
sessory actions,  because  the  possession  alone 
and  not  the  right  of  property  could  come  in 
(luestion.  These  possessorv  actions  Henry  II. 
introduced  into  the  law  of  Efngland,  but  allowed 
much  longer  intervals;  the  technical  founda- 
tion was  a  writ  to  the  sheriff,  directing  him  to 
summon  a  jury  of  twelve  to  inquire  into  the 
fact  of  the  seisin  and  heirship  alleged,  and  if  the 
'  facts  were  found  in  the  aflSrmative,  the  claimant 
was  put  in  possession,  leaving  the  other  party 
to  bring  his  writ  of  right ;  but  the  same  king, 
at  the  same  time,  made  this  important  modifi- 
cation in  that  proceeding  also,  that  he  left  it  to 
the  defendant,  if  he  thought  proper,  to  have  the 
right  tried  by  the  grand  assize,  or  a  jurv  of  re- 
cognitors, instead  of  the  trial  by  battie/' 

The  lecturer  hath  availed  himself  of 
many  foreign  and  recent  books  on  the  sub- 
ject he  has  so  ably  treated,  and  the  lecture 
will  be  read  with  advantage  by  students  in 
general,  as  an  additiomu  introduction  to 
their  Blackstone. 

TAXES  ON  JUSTICE. 

COURT  OP   CHANCERY. 

The  following  are  extracts  from  recent  re- 
turns to  parliament : — 

Clerk  of  Enrolments,  and  Clerks  of  Records 

and  Writs. 
Bitum  qf  John  Alexander  Berrey,  one  of  the 

Cierks  qf  Record  and  Writs  in  the   Hiyh 

Court  of  Chancery » 

Aged,  76  years, 
^otu  amount  received  as  clerk  of 

records  and  writs  since  the 
k     passing  of  the  act  5  &  6  Vict. 

c.  103,  for  salary  under  that 

act,  to  the  3rd  day  of  February, 

uistant  ....   6,316    6    1 

And  for  compensation  under  this 

act 245    9    2 

Total  amount  received  during  the 

same  period  for  compensation 

as  one  of  the  late  examiners  of 

tiia  said  court        •       •       .  I,I00    0    0 


I  Total  amount  received  daring  the       ^  j.  i 

'  same  period  of  poundage  in  re- 
spect of  the  Income  Tax  im- 
posed upon  payments  made  out 
of  any  funds  of  the  suitors  of 
the  said  court        .        .  91    7  11 

The  like  for  poundage  on  the  one 

shilling  and  six  penny  duties  .        6  10  9 

J.  A.  BuuT. 
lOM  February^  1848. 


Return  of  David  Drew,  the  Clerh  qf  JBnroimnU 
in  Chancery. 

Age  56  years  and  upwards. 
Total  amount  received  for  salary 

and  compensation  under  the 

act  5  &  6  Vict.  c.  103,  to  the 
'   3rd  day  of  Februarv  instant   .  14,620  18  8 
Total  amount  receivea  as  pound- 
age in  respect  of  the  Income 

Tax  imposed  upon  payments 

made  out  of  any  funds  of  the 

suitors  of  the  said  court  since 

passing  the  said  act        .        .      140   6  10 

D.  Drbw. 
Enrolmeni  Qfiee,  Chancery  Lane, 
February,  8,  1848. 


Return  of  John  Veal,  one  qf  the  Clerks  of  Ji^ 
cords  and  Writs  of  her  Majesty's  High  Cmi 
of  Chancery  in  England. 
Af^e,  40  years  and  upwards. 

Received  for  salary  and  compen- 
sation, from  the  28th  October, 
1842,  to  the  3rd  Feb.  1848     .     7,011    0  S 
John  Vial. 


Return  of  Frederick  BedweU,  (meqfthe  Clerb 

of  Records  and  Writs  qf  her  Majesty's  Bifh 

Court  of  Chancery, 

Age,  35  years  and  upwards. 
Amount  received  for  salary  under 

the  act  5  &  6  Vict.  c.  103,  from 

the  28th  October,  1842,  to  3nl 

February,  1848  .        .     6,316  1$  1 

Frbdsrick  Bbdwkll. 

7th  February,  1848. 


Return  of  Seth  Charles  Ward,  one  of  the  Clerb 
of  Records  and  Writs  of  her  Majesty's  Ififi 
Court  of  Chancery  in  England, 

Age,  35  years  and  upwards. 
Amount  received  for  salary  as      £      s,  i* 
Clerk  of  Records  and  Writs, 
under  the  act  5  &  6  Vict.  c.  103, 
from  the  28th  day  of  Oct.  1842, 
to  the  3rd  Feb.  1848     .        .    6,316  16    I 

SsTH  Chablss  Ward. 
7th  February,  1848. 


Six  Clbsks. 
Edward  Vernon  Utierson  \    ru-.«— — ♦;^  «/ 

WilHamTurton      .       li^J^nTue^ 
Henry  Gawlcr        .       . )  l*677<.l8».4A«s« 

I  hate  no  doeuments  or  infomsliMi  is  d7 


Ibae^  m  MtHie.'^Sfi^tktst  Ai  Lyoiu'  Imi  HOt  dm  tk$  €MytBiiie  Duty. 
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oiioeta' enable  me  to  return  tlifl  ages  of  the 
lite  Six  Qerkf . 

I.  J.  Johnson, 
SoUcitor  to  the  Suitors'  Fund. 


Taxing  Mastsbb  in  Chancbrt. 

The  following  Hems  are  extracted  from  a 
Return  made  by  the  Taxing  Masters  on  the 
4th  February:— 

Received  since  the  passing  of  the  6  &  6  Vict, 
c.  103,  (1342). 
Geo.  Gatty,  (retired).  £       .  d. 

Salary      .    £10,027    3    5 
Compensation  26,235  17    1 

36,263    0    6 

Henry  R.  Baines  .  .  36,188  15  11 

Richard  Mills        .        .        .  32,992  11     7 
John  Wainewright        .        .  30,083    4    3 


Philip  Martinean 
Robert  B.  Follett 


£135,457  12  8 
.  10,027  3  5 
.  10,027     3     5 


£155,511  19     3 
These  sums  have  been  paid  out  of  the  Soitors' 
Pee  Fund  during  the  last  five  years. 

With  regard  to  the  salaries  of  2,000/.  a  year, 
there  are  different  opinions,  as  well  among  the 
judges  as  the  practitioners^  whether  the  Fee  or 
the  Consolidated  Fund  should  bear  the  burden ; 
but  we  presume  every  body  must  agree,  that 
the  compensations  for  sinecures  created  in  for- 
mer times  should  not  be  inflicted  on  the  poor 
niitors  of  the  present  day.  The  fees  collected 
to  pay  these  compensations,  come  in  the  first 
instance  from  the  pockets  of  solicitors,  and 
finally  (if  they  are  able  to  pay)  from  the  suitors, 
who  have  also  to  defray  the  fees  and  charges  of 
counsel^  solicitors^  and  witnesses. 

We  have  a  hundred  times  urged  the  injustice 
of  these  exactions,  but  the  progress  of  truth  is 
slow,  and  we  must  keep  the  subject  constantly 
in  view. 

MBETING    IN  LYON'S   INN  HALL  ON 
THE  CERTIFICATE  DUTY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — I  beg  to  call  your  attention  to  a  re- 
^rt  contained  in  the  number  of  Uie  *'Law 
rimes''  for  the  26th  of  February,  of  a  meeting 
it  Lyon's  Inn  Hall,  for  taking  steps  to  obtain 
he  Repeal  of  the  Certificate  Duty,  and  to  an 
iiticle  in  that  journal  with  reference  to  the 
neeting.  The  following  are  a  few  remarks 
hat  hiiTe  occurred  to  me  on  the  subject,  which 
1  submit  for  your  consideration. 

It  k  to  b0  observed  that  the  pit^  of  the  de- 
ibendsona  ait  the  meeting  difijers  much  from 
hat  9f  the  argumenUin  the  ''Law  Times." 


In  th^t  paper  the  object  seems  to  be  to  appiv 
the  matter  to  an  attack  upon  the  Incorporate 
Law  Society,  for  the  purpose  of  exalting  it- 
self. It  is  not  necessary  to  repeat  the  state- 
ments made.  I  presume  that  those  who  are 
unacquainted  with  the  particulars  will  not  take 
as  proved  that  which  is  merely  alleged.  To 
those  who  are  acquainted  with  the  facts  a  more 
than  common  absence  of  due  information  as 
to  the  operations  of  the  Law  Society  will  be 
apparent.  So  far  from  the  society  not  having 
moved  to  obtain  the  repeal,  I  should  have 
supposed  it  had  been  pretty  generally  known 
that  long  previous  even  to  the  institution  of 
the  '*  Law  Times,"  much  had  been  done  by 
the  Law  Society  in  furtherance  of  that  object 
— ^that  it  is  now  actively  so  engaged— and  that 
there  is  every  reason  to  look  for  a  favourable 
result  ultimately  from  those  very  labours. 

The  difficulties  that  exist  present  themselves 
to  some  extent  in  the  little  that  passed  at  the 
Lvons  Inn  meeting.  Much  care  and  pains- 
taJsing  and  deliberation  in  the  course  to  be 
pursued  are,  from  the  circumstances  of  the 
case,  of  vital  importance,  and  any  immature  or 
ill-advised  proceedings  must  evidently  be  most 
prejudicial.  In  the  present  aspect  of  the  sub- 
ject of  taxation,  this  applies  with  peculiar 
force. 

To  turn  to  the  meeting  itself:  what  was 
done  at  it  ?  The  gentlemen  who  addressed  it 
disagreed  upon  the  principle  even  upon  which 
they  were  to  act,  and  decided  upon  nothing. 
A  nameless  committee  was  api>ointed.  Sure^ 
there  is  not  much  in  that.  It  is  true  an  hono- 
rary secretary  was  nominated,  but  no  ^eat 
things  can  tie  expected  from  an  isolated  mdl 
vidual,  however  well  he  may  be  disposed. 

The  matter,  I  should  thhik,  cannot  be  hi 
better  lumds  than  those  of  the  council  of  thi 
Incorporated  Law  Society. 

That  ill  resulu  would  attend  "  a  house  being 
divided  against  itself,"  is  a  doctrine  of  high 
authority.  One  would  have  concluded  that  il 
is  obvious  that  no  good  purpose  could  be 
attained  where  the  co-operation  of  Londom 
solicitors  is,  admittedly,  essential  to  tbe  success 
of  the  work,  by  endeavouring  to  create  com- 
plamts  against  the  Law  Society,  numbering, 
as  it  does,  about  one  half  the  London  profes- 
sion, and  includinff  in  its  members  more  than 
half  in  point  of  influence  and  respectability. 

Let  us  have  the  cause,  "  the  good  cause,'' 
advocated  in  every  way,  and  from  any  and  all 
quarters,  but  let  that  advocacy  be  of  "  the  right 
sort." 

A  Town  Mbmbvr  of  the  Incorporated 
Law  Society. 


PARLIAMENTARY  PROCEEDINGS  RE. 
LATING  TO  THE  LAW. 

For  the  usual  List  of  Bills  fai  PflfBltftlMt, 
and  their  progress  during  the  patt  week|  vide' 
thp  fostser^tf  third  page  of  the  coy^,        ,  ^ , . 
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NOTES  OF  THE  WEEK. 

N£W  MASTER  IN   CHANCSRY. 

Sir  Giffin  Wilaoii  baa  resigned  hit  office 
m  oaeof  the  MMtertof  the  Court  of  Chancery^ 
aod  Richard  Torin  Kindenl^^  Esq..  Q.  C.»  haa 
been  appointed  in  his  stead. 

Sir  Giffin  was  called  to  the  Bar  on  the  30th 
of  June,  1789»  and  appointed  a  Master  on  the 
asrd  March,  18^6.  He  was  formerly  a  Com- 
aMBsioner  of  Bankraptcy  and  Recorder  of 
Winlaor. 


Mr.Kindenleywas  called  to  the  Bar  on  lOth 
February,  1818,  and  was  pramoted  to  theiak 
of  Qaeen's  Counsel  in  the  year  1834.  Ha 
ranked  next  after  Mr.  8pence,  and  before  Sir 
Fittroy  Kelly. 

coLoiaAi.  LAW  orriGKRa. 

Janaes  Shirrefl^  Esq.,  haa  been  appointed  At- 
torney General  of  Antigua. 

The  Hon.  J.  B.  Uniacke,has  been  appoiiitod 
Attorney-General  and  W.  T.  Des  Barrs,  £iq, 
Solicitor-General  of  Halifax,  Nova  Scotia. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RK1»ORTBD   BY  BARRI8TRBB  OF  THB  SBVBRAL  COURTS. 


iium  Court. 

Clark  V.  Freeman.    Jan.  31,  1848. 

INJUNCTION.  —  UNAUTHORIflBD     U8E     OF 
NAMB. 

The  court  will  not  restrain  the  unauthorized 
use  of  the  name  of  any  person,  where  no 
actual  or  probable  injury  to  Ms  proj^erty 
can  be  shown  to  arise  from  the  use  of  it. 

This  was  a  motion  by  Sir  James  Clark  to 
natrain  the  defiendant  from  selling  certain  pills 
m  "  Sir  James  Clark'a  Consumption  Pills,"  or 
mtcnlating  hand-bills  adFertiaing  the  pills  by 
that  description.  The  motion  waa  supported 
by  an  affidavit  oi  Sir  James  Clark,  in  which  he 
denied  having  in  any  manner  authorized  the 
mkt  of  the  pills,  and  stated  that  he  had  caused 
■DDBe  of  them  to  be  analysed,  and  found  that 
they  cooaiated  principally  of  mercury  and  anti- 
ttoay,  ingredients  which  in  many  cases  of  eon. 
■ompCioii  ha  considered  to  be  injniioue.  The 
advertisements  issued  by  tha  defendant  wen 
caknlated,  from  the  extravagant  nature  of  the 
daims  set  up  for  the  pilla,  to  brin^  Sir  James 
Churk's  memcal  reputation  into  discredit  with 
any  reasonable  penon  who  believed  him  to 
have  authorised  Uie  aale  of  them.  There  waa  a 
dight  attempt  on  the  part  of  the  defendant  to 
di^^uiae  Sir  Jamea  Clark's  name  by  apelling  it 
Clarke,  but  the  drcumstancea  of  Sir  Jamea 
CWk's  well-knowa  reputation  in  couaumptive 
caaes,  the  use  by  the  defendant  of  the  Itsyal 
Arms  in  reference  apparently  to  Sir  James's 
office  of  Physician  to  tne  Queen,  and  the  fact 
<tf  the  defendant  not  appearing  to  oppose  the 
notion  thoosh  servaa  with  notice,  left  no 
doubt  as  to  the  identity  of  Sir  James  with  the 
person  in  whose  name  the  pills  were  sold.  The 
defendant,  in  his  advertisement,  deacribed  him- 
felf  as  agent,  impljring,  though  not  stating  ex* 
pressly,  that  he  was  agent  to  Sir  James. 

Mr.  TWtMT  and  Mr.  H'tdt#«f,forthe  moti^m, 
contended  that  the  use  thus  improperly  made 
by  the  defendant  of  Sir  James  Clark's  name 
might  do  him  an  injury  for  which  an  action 
Car  daaagea  wonldlie,  (Vin.  Ahr.  Aiction  on 
Worda,  S.  a.  11,  p.  453,)  and  that  in  every  case 
in  which  damages  would  lie  an  injunction  could 
be  obtained;— that  Wtt  Jamea  Qark  would 


have  no  means  of  restraining,  the  wrong  dwe 
to  him  at  law,  if  the  defendant  chose  to  perast 
in  it,  except  by  bringing  a  multiplicity  of 
actions,  which  was  of  itsetf  a  ground  far  the 
interference  of  a  court  of  equity;— thMth* 
right  to  an  injunction  against  the  imauthoiiiw 
use  of  the  name  of  one  person  by  another  did 
not  depend  upon  the  circumstance  of  the  piaiiir 
tiff  being  able  to  derive  a  profit  from  the  id 
sought  to  be  restrained,  as  appeared  from  Ufi 
Byron  v.  Jo&aston,  2  Mar.  29,  where  an  iitee- 
tion  was  granted  against  the  publication  a&dff 
Lord  Byron's  name  of  poems  not  written  by 
him,  in  which,  therefore,  he  could  not  poiaUy 
have  any  property ;— and  that  a  pecumsir  ifr 
terest,  analogoua  to  that  poaseaaed  by  Ud 
Byron  in  the  caae  cited,  existed  here,  since  tli 
act  of  the  defendant  tended  to  prevent  Sk 
James  Clark,  if  he  chose,  from  selling  the  riglit 
to  vend  pills  under  bis  name  to  another  penoi^ 
and  thus  prospectively  to  iniure  what  nughthe 
a  valuable  property  to  himj— That  evm  ij 
preaent  his  profit  as  a  physician  was  denrad 
from  vending  directions  for  making  piUs,  » 
that  to  sell  pills  as  made  by  his  direction,  wiffl 
they  were  not,  directly  interfered  with  Ui 
business ;— Lastly,  that  the  relief  asked  ns 
analogous  to  the  restraining  the  use  by  ote 
person  of  trade-marks  belonging  to  anotfaa< 
Croft  V.  Day,  7  Bea.  84;  Knott  v.  Moryta,  t 
Keen.  213 ;  Perry  v.  Truefit,  6  Beavan,  67. 
■  Lord  Lttuydale  said,  that  he  did  not  think  be 
had  jurisdiction  to  restrain  the  act  compIaiDed 
of.  He  did  not  see  how  he  oould  asswas  it 
without  assuming  the  jurisdiction  to  restnis 
the  publication  of  a  libel  The  ground  upcn 
which  the  preaent  injunction  was  asked  «i 
that  the  act  of  the  defendant  was  indirect^ 
calculated  to  damage  Sir  James  Clark's  npa* 
tation ;  and  ceitainiy  if  any  one  ooold  beta 
that  he  sanctionad  the  advertiaenianlB  in  ifm' 
tion,  their  publication  would  be  a  ipeciee  « 
detontionof  Sir  Jamas;  but  so  wmadiitfi 
libeL  In  all  the  casea  nfiHied  to  there  Ml 
some  injury  done  to  prapavty^  and  it waai 
OMB  of  tfaaa  deacrqitUm  that  he  eonsidemd  * 
remedy  by  injundaoD  t»  ba  oonfiasd.  Ho 
aanoyanoa  to  the  iadividoal  by  the  o^iv^ 
of  1m  naiaa- wiara  &  gwnad  ir  v 
ofH  "^  — 
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iMn  a  Btronger'case  ihan  tbat  of  die  pnbfica- 
tkm  0?  Mr.  Southey*B  Wat  Tyler,  where, 
nererthelesB,  Lord  Eldon  reftned  to  interfere, 
(Southeyy.  Skerwood,  2  Mer.  436).  If  Sir 
James  Clark  bad  been  in  the  habit  of  making  a 
profit  by  selling  pills,  the  case  would  have 
come  within  the  anthority  of  Lord  Byron  r. 
Johnston;  but,  as  the  case  stood,  he  saw  no  in- 
juiy  done  to  Sir  James  Clark's  property,  and 
as  ne  considered  that  the  coort  haa  no  juris- 
diction to  restrain  the  publication  of  a  libel,  he 
mast  refuse  the  present  application. 

Eaparte  Craotn.    Feb.  16,  1848. 

IQUITT     OP     REDKUPTION. — TRUSTEES. 
PAYMENT    OP    MONET   OUT   OP    COURT. — 
BEFBRENCE    AS  TO   TITLE. 

Where  a  tenant  for  life  qf  certain  kmds,  witk 
remauukr  to  his  ekUdren  in  strict  settle- 
mmt,  offers  to  pay  ont  of  his  own  pocket 
one  portion  of  Ike purchase^ntoney  Jor  cer- 
tain other  lands  to  be  settled  to  the  same 
uses,  the  other  portion  to  be  paid  by  a  sum 
ef  momgy  tn  cokt^.-  the  court  wUl  not 
order  the  money  to  be  paid  to  the  tenant 
forlffe  on  his  undertaking  without  a  re- 
ferenoe  to  ike  Master  as  to  title. 

Trustees  are  not  justed  in  investing  trust' 
money  in  the  purtiase  qf  an  equity  qf 


Under  the  will  of  the  late  Lord  Craven 
bearing  date  the  9th  Dec,  1785,  Richard 
Keppel  Craven  was  entitled  to  an  estate  for  life, 
with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  the  right  heirs  of 
the  testator,  in  certain  estates  in  Gloucester- 
shire. R.  K.  Craven  never  married,  and  the 
remainder  in  fee  simple  was  now  vested  in  the 
Wesent  Earl  of  Craven.  In  September,  1838, 
the  Cheltenham  and  Great  Western  Union 
Railway  Company  piirchased  some  of  the 
settled  estates  for  1,300^,  and  paid  the  pur- 
chase-money into  the  Bank  of  England,  with 
the  privity  of  the  Accountant-General,  pursuant 
to  tneir  act  of  parliament ;  and  by  an  order  of 
court  the  1,200/.  was  invested  in  3  per  cent, 
reduced  bank  annuities.  The  parties  were  de- 
nrous  of  purchasing  an  adjoining  estate  for 
>,800/.,  and  of  applying  the  1,200/.  in  part 
payment  of  the  purchase-money,  and  of  making 
Bp  the  deficiency  by  a  mortgage  of  the  estate  to 
)e  purchased,  and  a  petition  was  now  presented 
itating  the  foregoing  fects  and  that  a  Mr.  C. 
^oodwyn  had  agreed  to  advance  the  remainder 
if  the  2,800/.  on  mortgage  of  the  purchased 
state,  and  tbat  instructions  had  been  laid  be- 
bre  counsel  to  prepare  a  proper  draft  for  the 
mrpose  of  conve^f  the  l^gal  estate  in  the 
vemises  to  the  said  Charles  Goodwyn,  subject 
Dredempticm  on  repa^ent  of  the  amount  of 
ns  advance,  end  for  limiting  the  equity  of  re- 
femption  therein  in  the  same  manner  as  that 
1  wikicfa  the  lands  sold  to  the  company  would 
■ve  stood  Ihnited  had  the  sale  not  taken 
hce^  sod  it  pnyed  th«t  die  bank  timuides 


migfat  be  sold,  and  the  money  arising  fnmibm 
sale  paid  to  R.  K.  Craven  on  his  undeitddng 
to  apply  them  in  the  manner  proposed,  ortthat 
the  money  might  be  paid  to  die  vendor  of  die 
estate  upon  his  execvdng  a  proper  eonveyaaee 
of  the  estate  to  the  same  uses,  &c.>  as  diose 
which  would  then  have  affected  the  lands  soUl 
to  the  company  had  no  such  sale  taken  place, 
subject  to  a  mortgage  in  lise  to  tiie  saad  G» 
Goodwyn  for  secnring  that  portion  of  the  pmw 
diMe^money  which  he  should  adrance.  The 
Cheltenham  and  Great  Western  Umon  Brnkemy 
Act,  6  W.  4,  provided  that  die  compensatioii 
money  for  lands  purchased  should  be  paid  into 
court,  diere  to  remain  "until  the  same  shoidd 
upon  application  be  laid  om  by  the  order  of 
the  said  court,  made  in  a  summary  way  as 
aforesaid,  in  the  purchase  of  other  lands,  which 
should  be  conveyed,  limited,  and  settled  to, 
for,  and  upon  such  and  the  like  uses,  &c.,  as 
the  lands  which  should  be  so  purchased,  &c., 
stood  limited." 

Mr.  fVickens  appeared  for  the  petition. 

Mr.  Bevir  for  the  company. 

The  Vice-Chancellor  refused  to  grant  die 
petition  on  the  ground  that  it  asked  for  die  in- 
vestment of  money  in  court  in  the  purchase  of 
an  equity  of  redemption,  an  investment  which 
trustees  were  not  justified  in  making.  The 
petition  was  subseqoendy  amended,  stadng  that 
Mr.  Craven  would  pay  out  of  his  own  podket 
the  vest  of  the  purchase-money  without  enters 
ing  into  any  mortgage  of  the  estate,  and  It 
prayed  that  the  estate  might  be  conveyed  to  the 
uses  of  the  will. 

Mr.  Wickens  asked  diat,  on  Mr.  Cravea 
giving  an  undertaking,  the  money  might  ba 

Sid  to  him  without  t^ing  a  reference  to  the 
aster  as  to  the  title,  stating  diat  this  course 
had  been  adc^frted  in  other  hranchee  of  Ihe 
court. 

The  Vtee-Chaneettor  refused  to  make  the 
order  without  a  reference. 


Vtce'Cf^atncrllor  UnCgfit  Brute* 
Barton  v.  Hoynes.    Jan.  35, 1848. 

PRACTICB.  —  SUIT  PSNDBNTB   LITB. 

Semble,  that  where  a  suit  is  instituted  by  exe* 
cntors  in  this  court  pending  litigation  re- 
specting  the  wiU  in  the  Ecclesiastical 
Court,  the  suit  should  not  be  brought  to  a 
hearing  untU  the  litigation  in  the  Ecck' 
siastical  Court  is  disposed  of. 

This  was  a  suit  instituted  by  the  executors 
of  the  will  of  Mr.  J.  B.  Haynes,  in  consequence 
of  the  litigation  of  the  son  and  widow  of  the 
testator  in  the  Ecclesiastical  court,  whereby 
the  executors  were  prevented  from  obtaining 
probate ;  and  it  prayed,  among  other  things, 
that  a  receiver  should  be  appointed.  A  receiver 
was  accordingly  appointed,  and  the  cause  was 
brought  to  a  nearing  by  the  plaintiffs,  together 
with  a  petition  by  them  for  an  inquiry  as  to 
eerlain  costs  incurred  bv  them  in  the  pneerva- 
tion  of  the  furmture  and  other  efieets,  part  of 
die  testator's  estale,  and  also  for  ■S'inqinry  as 
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towli«tivmiklb««praitr  mnto  be  allowtd 
for  such  puipoeea  for  tne  future. 

Buiseu  and  Shehbeare  for  tbe  plaintiffii. 

Boooa,  for  tha  defendants,  said,  that  this  suit 
should  not  have  been  brought  to  a  hearing 
until  the  suit  in  the  Ecclesiastical  Court  had 
been  disposed  of. 

Vtcc'ChanceUor.  I  would  rather  not  make 
a  decree  in  this  suit  until  the  hearing  of  the 
oause  in  the  Ecclesiastical  Court,  but  I  can 
make  a  reference  as  to  the  funuture  and  other 
effects.  Let  the  cause  stand  over  until  the  first 
day  of  Trinity  Term  next,  with  liberty  to  apply. 
His  Honour  then  made  an  order  upon  the  pe* 
tition,  referring  it  to  the  Master  to  make  cer- 
tain ioijuiries  upon  the  subjects  mentioned  in 
Uie  petition. 

Harvey  v.  Renou.    Jan.  27, 1848. 

PRACTICE. — PRO    CONFE880.— ABSCONDING. 
— DEFENDANT. — BETTING   DOWN    CAUSE. 

A  drfetidant  had  absconded,  and  the  cause  ap^ 
peared  in  the  cause  paper  for  the  day  to  be 
taken  pro  confesso,  but,  no  one  appearing, 
it  teas  struck  out.  The  court,  upon  the  ap- 
plication of  the  plaintiff,  allowed  the  cause 
to  be  restored  to  thepaper. 

The  defendant  in  this,  cause  had  absconded, 
and  on  the  25th  of  January,  the  cause  appeared 
in  the  paper  to  have  a  decree  taken  pro  cou' 
fesso.  No  one,  however,  appearing  when  the 
cause  was  called  on,  it  was  struck  out.  On 
the  26th  of  Januarv, 

/.  FT.  Smith,  for  the  plaintiff,  applied  to 
the  court  to  have  the  cause  restorea  to  the 
paper,  citing  Baker  v.  Keen,  4  Sim.  498,  in 
support  of  the  application. 

Hie  Vice-Chancellor  said,  that  he  felt  some 
difficulty  in  acceding  to  the  application,  in  con- 
sequence of  the  absence  of  the  defendant. 

/.  fV.  SnUth,  on  the  following  day, 
stated  that  the  registrars  considered  that  the 
cause  might  be  restored  as  proposed. 

The  Vice-Chancellor  said,  that  he  still 
doubted  whether  it  was  not  necessary  to  have 
the  cause  set  down  again ;  but  from  a  feeling 
of  deference  to  the  registrars,  though  against 
his  own  impression,  he  would  permit  the  cause 
to  be  put  at  the  head  of  the  paper  for  a  future 
day. 

Qnern'f  IBenrt. 

(Before  the  Four  Judges.) 

Lewis  V.  Harris, 

INSOLVENT. — PLEADING. — VESTING  ORDER. 

A  plea  under  the  6  ^  6  Vict,,  c  116,  s.  4, 

setting  out  all  the  particulars  antecedent  to 

the  grant  of  a  final  order,  and  the  granting 

thereof  for  the  protection  of  the  person  of 

the  insolvent,  and  the  vesting  of  his  estate 

in  the   official   assignee,  was  held  good, 

though  it  did  not  mention  nor  refer  to  the 

creditors^  assignees. 

This  was  an  action  by  the  drawer  against 

the  acceptor  of  three  bills  of  exchange  at  nine 

months  date.    Tliere  were  counts  ftwr  nooney 


lent  and  on  an  account  stated.  The  dcfeadiat 
pleaded  the  following  plea  from  under  the  S  ft 
6  Vict  c.  116,  an  act  tor  the  rdief  of  iuobrat 
debtors. 

The  defendant  says,  that  after  the  making;  of 
the  said  promises,  and  accruing  of  tbe  causes  of 
action  in  the  declaration  mentioned,  and  b^ 
the  commencement  of  this  smt,  to  wit  on  the 
I6th  June,  1843,  the  defendant  not  being  i 
trader  within  the  meaning  of  tbe  Btatnta  ii 
force  relating  to  bankrupts  at  the  time  of  tbe 
making  and  passing  of  the  act  of  parfiameot 
hereinafter  mentioned,  &c.,  having  resided  12 
calendar  months  in  London  under  and  br 
virtue  of,  and  according  to  the  directioni  nd 
provisions  of  a  certain  sUtute,  entitled,  anict 
for  the  relief  of  insolvent  debtors,  ddy  pn- 
sented  his  petition  for  protection  from  pnxest 
to  the  Court  of  Bankruptcy  in  London,  vUdi 
said  petition  during  all  the  time  herein  intk 
behalf  mentioned  had  annexed  to  it  a  fnll  nd 
true  schedule  of  the  defendant's  debts,  and  the 
same  schedule  and  petition  then  were  pamut 
.to,  and  then  dolj  contained  all  tbe  matten  ii 
that  beha]f  mentioned  in  the  said  statute,  ac- 
cording to  the  form  and  effect  thereof,  and  tbe 
same  petition,  bearing  date  to  wit  on  the  \^ 
June,  1843,  was  forthwith  afterwards,  to  wit  oi 
tbe  day  and  vear  last  aforesaid,  duly  and  k* 
cording  to  the  form  and  effect  of  tbe  aid 
statute  filed  of  record  in  the  said  Coort  of 
Bankruptcy.  And  the  defendant  further  Bay\ 
that  such  proceedings  were  thereupon  had  ii 
the  same  court  upon  the  said  petition  of  tbe 
defendant,  pursuant  to  the  said  statute,  and  in 
all  respects  conformable  thereto,  that  aftervardi 
and  before  the  commencement  of  this  soit,  to 
wit  on  the  28th  August,  1843,  accordiog  to  dx 
form  of  the  said  statutes,  and  pursuant  thereto, 
a  final  order  for  protection  ana  distribution  w 
then  made  by  a  commissioner  duly  authorised  in 
that  behalf,  by  R.  C.  Fane,  Esq.,  for  the  protectioc 
of  the  person  of  the  defendant  fh>m  allprocese,  ud 
for  the  vesting  of  the  estate  and  effects  of  the 
defendant  in  T.  M.  Alsager,  one  of  tbe  offical 
assignees  of  the  said  Court  of  Bankraptcr; 
and  the  defendant  further  saitb,  that  tbe  serenl 
debts  in  the  declaration  mentioned,  and  aid 
and  every  of  them  were  contracted,  and  the 
causes  of  action  in  the  declaration  meotiooed. 
arose  before  the  said  date  of  the  said  filing  tb^ 
said  petition,  and  that  the  said  order  and  dii* 
charge  still  remain  in  full  force,  and  in  iC 
respects  valid  in  law,  and  this  the  defendant  is 
ready  to  verify,  &c. 

To  this  plea  there  was  a  demurrer  on  tbr 
ground  that  it  does  not  sufficientlv  sbovtb 
jurisdiction  of  the  Court  of  Bankruptcy  to 
make  the  order.  The  plea  aUeges  that  a  &■] 
order  for  protection  and  distribution  was  made 
by  a  certain  commissioner  of  bankrupts,  td 
for  the  vesting  the  estate  and  effect  of  the  de- 
fendant in  one  of  tlie  official  assignees  of  tbe 
court;  whereas,  the  4th  section  of  die  s^ 
enacts  that  the'commissioner  has  oolypoverti 
make  an  order  for  the  protection  of  tlie  sen^ 
of  the  defendant  from  aU  process,  and  lor  dv 
vesting  of  his  estate  and  effects  insaofioii 
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aisignee  to  be  named  by  such  comnuBsioner, 
together  with  an  aseignee  to  be  chosea  by  the 
majority  in  number  and  value  of  the  creditors 
who  may  attend  before  the  commissioner  on  a 
certain  day. 

Mr.  Archbold,  in  support  of  the  demurrer. 
The  plea  does  not  follow  the  general  form 
pointed  out  by  the  8th  section  of  the  act,  but 
states  the  facts  specially,  which  do  not  bring 
the  case  within  the  provisions  of  the  statute. 
Hiis  is  an  order  made  by  an  inferior  jurisdic- 
tion. Sheen  y.  Garrett,*  Nichols  v.  Payne,*" 
Leafy,  Robson.^ 

Mr.  Cowling,  in  support  of  the  plea.  The 
plea  alleges  that  the  order  was  made  by  a  com- 
missioner  duly  authorised,  and  it  may  be  pre- 
sumed that  no  creditors  did  attend  unless  the 
contrary  was  shown.  In  Cook  v.  Henson,*  a 
plea  under  the  statute  was  held  good,  though  it 
did  not  show  any  of  the  particubr  matters  now 
asserted  to  be  requisite.  The  plea,  in  vesting 
an  order,  need  not  state  all  the  matters  which 
show  that  order  to  be  valid. 

Mr.  Archbold  was  heard  in  reply. 

Mr.  Justice  Coleridge  afterwards  delivered  the 
judgment  of  the  court.  We  are  of  opinion  that 
m  this  case  the  plea  contained  all  thai  is  required 
by  the  provisions  of  the  5  &  6  Vict.  c.  116,  so 
as  to  come  within  the  case  of  CooAr  v.  Henson.^ 
and  that  it  contained  also  a^sufficient  allegation 
of  a  final  order  for  vesting  the  effects  of  the 
debtor  in  the  o£Scial  assignee.  The  final  order 
ml^ht  perhaps  be  void  in  form  and  effect  if  it 
omitted  to  mention  the  creditors'  assignee. 
NieholU  v.  Payne,^  but  the  plea  which  alleges 
diat  such  an  order  was  made  may  be  vidid 
without  introducing  that  matter.  The  plea 
need  not  set  out  the  form  of  the  final  order. 
Though  we  have  not  any  judicial  knowledge  of 
the  form  of  the  order,  still  it  is  clear  that  the 
final  order  may  be  silent  as  to  the  vesting  of 
the  effects  in  particular  persons,  and  may  leave 
that  to  the  operation  of  the  statute.  Now  what 
this  may  be,  will  be  seen  by  reference  to  the 
effect  of  the  7  &  8  Vict.  c.  96.  By  the  1 0th  sect, 
of  that  statute  the  official  assignee  shall  have  all 
the  rights  of  the  creditors'  assignees  until  such 
assignees  have  been  chosen  by  the  creditors 
and  approved  of  by  the  commissioner.  He 
may  therefore  possess  all  the  powers  stated  in 
thifl  plea.  There  no  creditors'  assignee  may  have 
been  chosen,  and  till  that  had  been  done  the 
effects  of  the  insolvent  would  vest  in  the  official 
assignee.  The  objection,  therefore,  fails,  and 
the  plea  is  complete  and  valid,  for  if  the  part 
objected  to  was  struck  out,  it  would  not  be 
thereby  vitiated.  Under  these  circumstances 
there  must  be  judgment  for  the  defendant. 
Judgment  for  the  defendant. 


•  6  Bing.  686.        ''  2  Dowl.  &  Lownd.  629. 

•  Id.  646.       «*  1  Coujmon  Bench  Rep.  908. 
«  1  Com.  Bench  908,  U  Law  J.  C.  P.  296. 

'  7  Man  9c  Gr.  927.    8  Scott  N.  R,  732,  15. 
Lmw  J.  C.  P.  23. 


.  (Before  Mr.  Justice  Erie.) 
Bifpmrte  Cooke.    Jan.  28, 1648. 

COURT  ROLLS  OP  A  MANOR.  —  MANDAMUS 
TO  STEWARD  TO  ALLOW  INSPECTION  BY 
CLAIMANT  TO  PROPERTY  WITHIN  THI 
MANOR. 

Where  a  claimant  to  copyhold  property  eomet 
to  the  oonrtfor  a  mandamus  to  compel  the 
steward  of  the  manor  to  aioe  him  inepeotion 
of  the  court  rottf ,  and  aimt  hxm  a$  a  copy* 
holder  to  enable  him  to  try  hie  right  to  the 
property  he  claims,  he  must  either  swear 
positicely  that  he  is  entiled  to  the  property 
he  claims,  or  set  oui  his  title,  or  good 
grounds  for  his  belief  that  he  is  entitled  to 
the  property,  in  the  afidaoit  used  in  mooing 
for  the  rule.  It  is  insufficient  to  swear 
"  that  he  verily  believes  "  that  he  is  entitled 
to  the  property  in  question, 

Whitehurst,  Q.  C,  moved  for  a  rule  calling 
on  John  Goate  Fisher  to  show  cause  why  a 
mandamus  should  not  issue  directed  to  him« 
commanding  him  to  allow  one  John  Cooke  the 
elder  to  inspect  the  court  rolls  of  the  manor  of 
Sherringham,  Norfolk,  and  take  an  abstract 
from  the  same,  and  also  to  admit  the  said  John 
Cooke  as  a  copyholder  to  a  certain  mansion, 
lands  and  premises  within  the  said  manor,  of 
which  the  said  T.  G.  Fisher  was  the  steward. 
This  apphcation  was  made  on  the  affidavits  of 
John  Cooke  the  elder  and  his  son,  which  stated, 
"  that  he  the  said  John  Cooke  the  elder,  of 
Costessey,  verily  believed  that  he  is  legally  or 
equitably  entitled  to  a  certain  mansion,  mes- 
suages, cottages,  lands,  and  hereditaments, 
situate  at  Sherrington,  in  the  county  of 
Norfolk,  and  copyhold  of  the  manor  or  manors 
of  Sherrington  aforesaid;  that  in  the  year 
1836  a  court  was  about  to  be  holden  for  the 
said  manor,  at  the  Red  Lion  Inn,  at  Sherring- 
ham, at  which  the  said  John  Goate  Fisher 
was  to  preside  as  steward ;  that  the  deponent 
and  his  son,  John  Cooke  the  younger,  went  to 
the  Red  Lion  Inn  aforesaid,  and  there  saw  the 
said  J.  G.  Fisher,  Esq.,  and  requested  him  to 
allow  the  deponent  to  inspect  the  court  rolls  of 
the  manor  of  Sherringham,  as  he  believed  that 
he  was  entitled  to  some  propertv  within  the 
nianor ;  he  therefore  wished  to  oe  allowed  to 
inspect  the  court  rolls,  take  an  abstract  of  some 
part  thereof,  and  to  be  admitted  to  be  a  copv- 
holder,  and  deponent  stated  that  he  was  reaay 
to  pay  anv  fees  which  might  be  payable  for  the 
same.  Upon  this^  Mr.  Fisher  required  a  de- 
soiption  <^  the  property  to  which  the  deponent 
hud  claim,  which  the  deponent  ^en  gave  him 
as  being  in  the  possession  of  Henry  Ra^rney 
Upsher,  £sq.,the  lord  of  the  manor  of  Shernng- 
hnn  aforesaid,  and  then  required  Mr.  Fisher  to 
admit  him  as  a  copyholder  to  the  aaid  premises. 
This,  however,  Mr.  Fisher  refused  to  oo,  telling 
him  that  he  had  better  go  and  see  Mr.  Upsher 
about  the  matter.  Upon  this,  the  deponent 
went  and  saw  Mr.  Upsher,  who  said  he  should 
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have  nofbing  to  do  with  the  matter,  but  that 
he  must  apply  to  Fisher.  He»  deponent,  Uien 
went  back  to  the  Red  lion,  and  found  that  in 
his  absence  the  court  had  been  opened  and 
closed,  and  on  his  applying  again  to  Fisher  to 
allow  him  inspection  ol  the  court  rolls,  Fisher 
•aid  it  was  too  late  then,  and  that  he  must 
come  some  other  time.  The  deponent  did  sub- 
sequently apply  to  Mr.  Fisher  at  his  house, 
and  again  in  the  year  1841,  bat  on  both  occa- 
none  refiised  inspection  of  the  court  rolls. 
It  was  now  submitted  that  here  there  was  a  clear 
refiisal  by  the  steward  of  the  manor  to  allow 
Mr.  Cooke  to  inspect  the  court  rolls,  or  to 
admit  him  as  a  copyholder  to  the  lands  and 
premises  he  claimed,  which  was  a  great  hard- 
ship upon  him,  as  it  prevented  him  from  try- 
ing the  question  of  whether  he  was  entitled  to 
the  property  he  claimed.  Now,  it  was  clear 
tiiat  if  the  applicant  is  a  copyholder  in  the 
flumor,  he  has  a  right  to  inspect  the  court  rolls, 
and  if  this  inspection  is  refused  him,  the  proper 
mode  of  redress  is  for  him  to  come  to  this 
court  for  a  mandamus,  JResr  v.  Tower,  4  M.  &  S. 
162.  The  application  to  be  admitted  as  a  copy- 
holder was  a  necessary  step  to  enable  him  to 
try  his  right  to  the  property  he  claimed  by 
^ectment,  and  it  is  submitted  that  he  is  clearly 
entitled  to  that. 

Brl€,  J.  I  see  by  the  affidavits  that  the  ap- 
plicant only  swears  that  he  believes  that  he  is 
entitled  to  the  property  in  question.  That  is 
not  enouf^h;  he  must  either  swear  positively 
that  he  is  entitled  to  the  property,  or  must 
ihow  his  title  to  it  in  the  affiuavits.  I  know  of 
no  authority  to  show  that  any  claimant  to  copy- 
hold property  is  entitled  to  inspect  the  court 
rolls  without  swearing  that  he  is  entitled  to  the 
property,  or  showing  some  grounds  for  the  be- 
nef  that  he  is  entitled  to  it.  If  vou  could  make 
out  some  ground  to  the  belief  sworn  to,  you 
would  be  entitled  to  the  rule^  but  upon  the  pre- 
sent affidavits  I  do  not  think  you  are. 

Rule  refused. 


Harris  r.  Lawremx.    Jan.  27, 1648. 
Farler  y.  Crouch.    Jan.  29,  1848. 

COtTNTY   COURTS  ACT.— 9  &  10  VICT.   C.   95, 
(8.  129). 

Where  m  stetiom  was  brought  in  a  mferior 
eomrt,  after  an  order  in  eovncU  eonstUvting 
a  eotmif  eomrt  for  the  particular  dietriet, 
but  before  such  county  court  came  into 
operalion^and  appUcationwas  made  to  this 
court  for  the  purpose  qfdeprieing  theplain^ 
t^  of  costs,  on  the  pround,  that  the  sum 
recovered  in  theaetion  (couenant)  vfos  only 
5i.»  the  oourt  r^fuaad  the  ruie,  upon  the 
yround,  that  at  the  tima  when  the  action 
ifof  brought,  there  was  not  a  county  oourt 
t»  operation  in  which  a  plaint  nngiit  have 
bean  entered  in  pmrsmance^  the  act. 

JijHd  $0  wheu   there  was  a  ComUy  Court 


already  in  etdstenoe,  hut  which  was  eat  m 
operation  under  the  atatute  9^10  VuL 
c.  96.    Harris  v.  ' 


A  BULK  had  been  obtained,  calling  upoate 
pkdntiff  to  show  cause  why  a  snggestioa  should 
not  be  entered  on  the  roll  to  dqirife  tdm  of 
the  coats,  under  the  Small  Debts'  Act  (tbe  94 
10  Vict.  c.  95,  8.  129).  It  was  an  aclioB  for  i 
breach  of  covenant  hy  non-rapaira.  Thewnk 
was  issued  on  the  lOtb  March,  1847,  and  o& 
the  same  day  an  order  in  council  appeared  iai 

31ement  to  the  Gazette  constitntma  a  comt 
r  that  act,  for  the  Middlesex  district,  with. 
in  which  both  plaintiff  and  defendant  resided. 
This  court  was  to  come  inlo  opention  on  the 
l&th  of  the  same  month. 

Croiodfr  showed  cause  against  the  rule,  it 
was  contended,  on  behalf  of  the  defendant»thit 
this  action  should  have  been  brooght  in  tin 
eodnty  court,  under  the  9  &  10  Vict.  c.  95»the 
129th  sect  of  which  enacts,  that  "  if  any  eeUm 
shall  be  commenced  after  the  pasciug  of  this  ad, 
in  any  of  her  Majesty's  superior  coorts  of  reeoni, 
kc.for  which  a  plaint  might  hose  heeu  entered 
m  any  court  holden  under  this  act,  andaverdiet 
shall  be  found  for  the  plaintiff  for  lees  thu 
20/.,  if  the  said  action  is  founded  on  eoDtzad, 
or  less  than  6/.  if  it  be  founded  on  tort,  the 
plaintiff  shall  have  judgment  to  recover  sobh 
som  only  and  no  costs,"  &c.,  because,  it  was 
said,  the  moment  this  act  passed,  any  party  whs 
had  a  cause  of  action  for  less  thui  20/.  upoa  a 
contract,  was  prevented  from  aiimg  in  &e  s** 
perior  courts*  and  was  bound  to  wait  until  ths 
order  of  council  had  passed  and  judges  were  a|h 
pointed  for  the  county  courts;  until,  in  fact,  those 
courts  were  in  full  operation.  This  c«taiDl| 
could  not  be  the  interpretation  to  be  put  upoa 
the  words  of  tbe  sUtote.  lAldetiaon,  B.  Tks 
set  of  parliament  did  not  constitute  the  coiuti^ 
but  merely  gave  the  capacity  to  form  theoi. 
PoUodi,  Lord  C.  B.  llie  worda  are,  "te 
which  a  plaint  might  have  been  entered  in  sof 
court  hMen  under  this  act,"  it  therefore  mmt 
be  a  court  in  existence  under  the  act,  at  dn 
time  of  the  action  brought,  in  which  a  pUiitt 
might  at  that  time  have  been  entevad.] 

CharmnA,  in  reply.  The  writ  was  soed  o# 
after  the  passing  of  the  acL  [PoUoeh,  L.C.& 
How  do  you  show  there  was  a  court  in  which 
the  plaintiff  oould  have  proceeded  ?]  This  ht 
was  not  bound  to  show,  the  county  courts  wst 
not  at  the  time  estaUished.  In  the  words  of  the 
129th  sect,  "  if  anv  action  ahall  be  comneacsd 
after  the  paasing  of  this  act,"  &c.  *<  lor  which  a 
plaint  might  have  been  entered,"  &e.  The  words 
*'  might  have  been  entered,'*  had  no  rdetcoet  to 
time,  the^  meant  any  action,  the  entry  of  wliieh 
was  withm  the  jurisdiction  of  the  court.  Every 
act  of  parliament  takes  effect  from  the  day  on 
which  it  receives  the  Royal  Assent,  vfilsii 
specially  provided  otherwise :  in  33  G.  3,  c  13, 
for  instance,  where  no  time  was  mentioBed  is 
the  act,  it  came  into  operation  from  the  time  d 
passing.  \Parke,  B.  It  does  not  signify  here : 
It  is  said  an  action  was  brought  in  the  sopeiior 
court,  when  it  might  and  snould  have  gooe 
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mUi'^hm  eooBtv  omt :  bvi  tk»  purty  oovld  aoi 
ham  prooisded  Id  Ihe  oonflilj  €oiii$»  for  anoh  a 
eourtwBfl  not  at  that  time  imesiHeaco.]  Since 
tbeirloniflbips  entertained  00  strong  an  opinion 
on  tbe  8ub|ecty  he  wonld  not  aigne  it  further ; 
bat  he  sabautted,  the  rule  shotthl  not  be  die- 
diarged  with  eoBt8»  &e  qneBtion  ariaing  upon 
the  oooBtniction  of  a  new  act  of  parliament. 
The  court  however  dischaiged  the  rule  with 


Parkju  o.  Caouch* 

In  thia  caae  ako  a  rule  had  been  obtained, 
caUins  on  the  plaintiff  to  ahow  cause  why  he 
ahonld  not  brins  the  postea  into  court  and 
On  the  plea  roU,  ui  order  that  the  defendant 
night  eotar  a  suggestion  to  de|»ive  him  of 
oasts,  pursHant  to  9  &  10  Viet.c  95,  ft.  139. 
This  was  an  action  commenced  subsequently 
to  the  paasing  of  that  act,  and  to  the  order  in 
eonncil  creating  a  County  Court  for  the  district 
im  which  the  pbuntiff  might  have  sued,  but  be- 
liafB  the  appointment  of  any  clerk  to  such  court 

Bem%  in  support  of  the  nils.  This  case 
difined  from  that  of  Harm  ▼•  Lamrmce,  inaa» 
nmch  as  here  there  waa  an  oriflinal  County 
Oourt  in  which  the  pkint  might  have  been 
Imed.  No  ne«r  court  waa  cnatsd  by  the 
rtatate,  it  msrely  opersted  to  enlarge  aiid  re> 
(nlate  the  jurisdiction  of  the  old  County  Court 
That  this  waa  diffennt  from  the  appointment 
of  fresh  eouru  for  the  ncovery  of  amall  debto 
appeared  from  the  preamble  of  the  act,  which 
ncites  that  the  County  Court  ia  a  oourt  of 
nacient  Hirisdiction,  having  cognisaaee  of  all 
ftaa  of  personal  actions  to  any  amount,  by 
wrtue  of  a  writof  justicies  iasoad  in  that  behalf; 


spXiutiniatcp* 

Bxpmie  ifsyer.  In  re  Meyer  and  BromumMk 
February  18,  1648. 

PROOF  OF  BKBT  PAYABLK  UPON  COimiV* 
OENCY. 


and  that  die  proceedings  in  the  County  Courts 
are  dilatory  and  expensiFe ;  and  that  it  is  ex* 
padient  to  slfeer  and  regulate  the  manner  of 
pvooeeding  in  certain  couits  for  the  recovery 
of  small  debts  and  demands ;  and  that  the 
aouita  esteblished  under  certain  acts  of  par* 
Imnient  should  be  holden.  as  branchea  of  the 
County  Court,  under  the  preeentact  [Polkok, 
O.  B.  Waa  there  any  clerk  to  the  court?]  No, 
Acre  waa  not  [Pottoek,  C.  B.  Then  look  to 
the  59th  section,  which  dirscte  all  plainta  uadsr 
tiie  act  to  be  entered  in  a  book  kept  by  the 
derk  of  the  court  Parke,  B^  How  can  jtm 
anter  a  plaint  unless  then  is  a  person  to  ra* 
aeira  it  i)  He  thougbt  the  words  then  used, 
*for  which  a  plaint  might  have  baan  entered,'' 
wen  descriptsre  of  the  cause  of  action^  and  not 
of  the  act  of  entering  the  plaint 

Pearke,  B.  This  was  in  reality  a  rehearing  of 
MsTTM  T.  Lawremee.  Here,  aa  in  that  caae. 
than  was  no  court  holden  under  the  act  in 
wiiich  the  plaintiff  could  laiva  levied  apfaOnt, 
and  there  could  not  be  beeause  the  aetwas  not 
at  the  time  in  operatiott. 

The  rest  of  the  court  concurred. 
Bok  discharged  wi 


Held,  iy  Commiimtmers  Sv^ns  €md  Shepherd, 
(Fame  dkemUiente,)  that  wAea  the  ^adh- 
rmpts  gave  on  indemnity  bond,  btU  na 
de/ank  kad  taken  piaae,  and  no  debt  wem 
in  f met  due  at  the  date  of  the  fiat,  tkere  vmM 
no  contingent  debt  prooeabte  witkin  tke 
meaning  of  the  etat,  6  Geo,  4,  e.  16,  a.  66. 

This  case  was  argued  before  a  sabdivision 
court,  consisting  of  Commissioners  Evans, 
Fane,  and  Shepherd,  The  facts  and  argumente 
are  sufficiently  stated  in  the  judgments  of  the 
learned  commissioners,  who,  it  appears,  were 
not  unanimous. 

Mr.  Commissioner  Evans  began  bv  stating 
the  facts  as  follow: — In  this  case  Frederick 
Meyer  seeks  to  prove  against  the  joint  estate 
of  Edward  Simeon  Meyer  and  Thomas  George 
Brownsmitbf  against  whom  a   fiat  issued  on 
the  26th  of  October,  1847,  under  the  following 
circumstances.    The  sum  of  750/.  was  lent  bv 
the  Victoria  Insurance  Company  to  Edward 
Simeon  Meyer,  and  it  was  stipulated  by  tha 
bond  given  at  the  time  of  the  advance  by  B» 
S.  Meyer,  and  by  Frederick  Meyer  and  Joseph 
Tnieman  as  sureties,   that  the  principal  and 
interest  should  be  paid  by  three  several  instal- 
ments.   It  was  also  stipulated,  that  an  insu- 
rance should  be  effect^  on  the  life  of  £.  S. 
Meyer,  for  the  sum  of  1,500/.    The  founda- 
tion of  the  present  claim  is  a  deed,  dated  the 
29th  of  June,  1847,  by  which  the  bankrupte 
covenanted  to  pay  the  trustees  of  the  insurance 
company,  obligees  of  the  bond,  the  interest  dL 
the  750/.,  the  premiums  on  the  policy,  and  tihe 
principal  money,  bv  instalments.    It  is  after- 
wards covenanted,  that  if  the  bankrupt  maha 
default,  and    Frederick  Meyer    or   Truemaa 
should  be  damnified,  they  would   indenmify 
them.    The  deed  on  which  the  nroof  is  sought 
to  be  made  is,  in  effect,  a  mere  deed  of  indem- 
nitor, and  at  the  time  of  the  bankruptcy,  no 
default  had  taken  place,  no  debt  was  in  fact 
due  by  the  bankruptcy,  either  to  Frederick 
Me)rer  or  the  insurance  company.    It  is  true 
the  insurance  company  need  not  have  accepted 
the  750/.,  except  under  the  conditions  stated 
in  the  bond;  and,  on  the  other  hand,  the  sure- 
ties might  have  been  unable  to  pav,  in  which 
case  no  debt  could  ever  have  ezisteo.    In  these 
circumstances,  and  upon  the  authority  of  the 
decided    cases    the  proof  is  not  admissible. 
In  estparU  MarekaU,  I  Mont.  &  Ayr.  118 ;  3 
Deacon  &  Chitty,  120,  it  was   decided  that 
where  the  bankrupt  had  given  an  indemnity 
bond,  and  the  amount  of  the  damaoe  was  not 
ascertained  when  the  fat  was  iasueo,  there  wia 
no  debt  proveabla*     Gram  v.  BickmeU,  8  JUL 
&  EUis,  701  \  Tkoe^ton  v.  Xkmysoa,  2  Bini^ 
N.  C.  168.    In  egparU  The  LoacosAsre  Coaal 
Coaipana,  1  Mont.  27,  1  MonL  k  filioh,  9K 
the  Lord  Chancellor  aaya  s  "  I  also  thiiSL  that 
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this  cannot  be  considered  a  contingent  debt 
wilihin  the  meaning  of  the  6  Geo.  4»  c.  1%  e. 
66,  because  there  was  no  existing  debt ;  and  it 
has  ahready  been  determined  by  the  Court  of 
King's  Bench,  that  there  must  be  an  actual 
debt  dependent  on  a  contingency  to  give  a 
mht  of  proof  under  the  clause  in  question." 
Tbe  learned  Commissioner  also  referred  to  the 
oasefe  of  Clements  v.  Langley,  5  Bamewall  & 
Alderson,  272 ;  Abbott  ▼.  Hughes,  5  Bing.  N. 
C.  .688 ;  Lane  v.  Burgkart,  3  Man.  &  Gr. 
SgT',  Eaton  y,  Acraman,  2  Man.  &  Gr.  410; 
and  Attwood  v.  Partridge,  4  Bing.  209.  If 
these  decisions  were  wrong,  he  (Mr.  Commis- 
sioner Evans)  should  feel  himself  bound  by 
them,  but  in  his  judgment  they  had  been 
lightly  decided.  Nevertheless,  he  agreed  with 
those  who  thought  that  a  bankrupt's  certificate 
ought  in  all  cases  to  discbarge  him  from  con- 
tingent debts,  but  this  vras  a  matter  for  the 
consideration  of  the  legislature  and  not  for  the 
courts.  He  should  only  add,  that  he  con- 
sidered the  debt  in  ouestion  proveable  upon 
the  separate  estate  of  Edward  Simeon  Meyer, 
he  bemg  the  original  debtor ;  but  the  bank- 
rq;*  Brownsmith,  not  being  surety  to  the  in- 


which  had  not  happened,  but  was  capable  o. 
valuation;  and,  Sai«r»  similar  cootncto  upon 
contingencies  which  nad  happened  before  the 
proof  was  tendeied,  and  in  which  the  difficulty 
of  valuation  was  removed  by  the  happauag  of 
the  contingency.    He  considered  the  present 
to  be  a  case  of  the  latter  class,  he  knew  it  bad 
often  been  insisted  that  the  words  in  the  sta- 
tute,   '*  debt   payable   upon  a  contingency," 
required  the  existence  of  an  actual  debt  at  the 
date  of  the  fiat,  but  it  was  impoasibie  rocb 
could  have  been  the  meaning   of  the  word 
'*  debt"  as  used  in  the  statute,  because  the 
words  "  payable  upon   a  contingency"  ex- 
cluded the  strict  meaning  of  the  word  "debt** 
Perhaps  "  debt  payable  upon  a  contingency" 
was  a  contradiction  in  terms,  for  where  there 
was  a  contingency,  there  couhl  be  no  debt, 
and  where  there  was  a  debt,  there  conld  be  do 
contingency.    Still,  every  treatite  on  the  bank* 
rupt  laws  contained  a  chapter  headed  "of 
contingent  debts,"  and  a  liability  to  pay  an 
uncertain  sum  in  an  uncertain  event  was  the 
judicial  definition  of  "  a  contingent  debt,"  ai 
appeared  by  what   fell   from    the  judges  m 
Hockley  v.  Merry,  Strange,   1043;   &perU 


surance  office,  and  only  a  party  to  a  deed  of  \  Merit,  14  Yes.  190;   and  Exparte  A/cock,  I 


covenant  to  indemnify  his  sureties  in  case  he 
should  not  perform  his  agreement  with  the 
insurance  company,  no  proof  could  be  ad- 
mitted on  the  joint  estate. 

Mr.  Commissioner  Shepherd  eirpressed  his 
concurrence  in  the  judgment  of  Mr.  Commis- 
sioner Evans,  founding  his  opinion  on  the  case 
of  4M»«rre  Marshall,  already  cited. 

Mr.  Commissioner  Fane  commenced  by  ex- 
pressing his  regret  at  being  compelled  to  differ 
from  his  brother  commissioners.  The  admis- 
sion of  contingent  debts  to  proof,  however, 
was  a  subject  on  which  great  difference  of  opi- 
nion existed,  from  1728  {exparte  Caswell,  2  P. 
Wnw.  497)  to  1843  {Exparte  Harrison,  re 
Oaies,  I  De  Qex,  100).  The  question  might 
be  considered  wth  reference  to  five^  distinct 
poinu. 

Ist.  What  was  the  mischief  that  the  56th  sec. 
of  9  G»o.  4,  c.  16,  was  intended  to  remedy; 
2ndly,  the  language  of  the  statute ;  3rdly,  whe* 
ther  it  embraced  the  present  case ;  4thly,  the 
state  of  the  decisions;  and,  Sthly,  whether 
proof  in  such  cases  would  introduce  any  prac- 
tiod  evils  ?  As  he  conceived,  the  mischief  in- 
tended to  be  remedied  was,  the  injustice  of 
taking  the  bankrupt's  property  up  to  the  date 
of  his  certificate,  and  yet  leaving  him  person- 
ally liable  for  debts  which  had  grown  due  be- 
tween the  date  of  the  fiat  and  the  date  of  the 
cettificate,  in  respect  of  contracts  in  existence 
at  the  date  of  the  fiat.  He  dwelt  at  some 
length  on  the  hardship  such  practice  involved, 
and  adverted  to  the  effect  which  would  arise 
in  this  very  case,  observing  that  if  the  proof 
were  excluded,  the  unfortunate  bankrupts, 
«fler  having  surrendered  all  their  property, 
would  remain  personsUy  liable  for  near  800/. 
The  56th  section  of  the  statute  was  intended 
to. embrace  two  classes  of  oases ^--4st,  Cbn^ 
1ncta>y  hankrapu  io  ps(y  vpoa  a  contingent 


Ro.  323.    It  appeared  to  him,  therefore,  that 
the  words  "contingent  debt"  were  used  in 
the  statute  in  a  sense  to  include  a  debt  on  a 
guarantee.    No  doubt  the  case  cited  of  e^^partt 
MoTshaU,  1  Mon.  &  Ayr.  118,  was  againit 
this  view,  but  he  had  always  and  still  con- 
sidered that  case  not  to  be  law,  it  operated  in 
fact  to  repeal  the  statute,  and  he  entirely  con- 
curred in  the  principles  expounded  in  the  note 
to  the  case  of  exparte  Marshall,  printed  in  the 
appendix  to  Montagu  and  Ayrton.    In  opno- 
sition  to  the  case  last  cited,  he  founded  nil 
judgment  on   the   case    of   exparte   Meyers, 
Mont.  &  Bligh.  229,  which  was  the  case  of  a 
proof  on  a  guarantee,  and  had  never  been 
overruled.    On  the  contrary,  it  was  affinned 
in  exparte  Sinmson,  1  Mon.  &  Ayr.  541,  ap- 
proved of  by  Tindal,  C.  J.,  in  Thon^^s(m  T. 
Thompson,    2  Bing.  N.  C.   168,  and  treated 
as  a  subsisting  an&ority   by  Vice-Chancellor 
Knight  Bruce  in  the  late  case  of  exports  Har- 
rison, re  Gales,   1    De  Gex,  Appendix,  100. 
This  view  of  the  case  he  conceived  was  in 
accordance  with  justice,  with  the  opinions  of 
Lord  King  in  exparte  Caswell,  2  P.  Wms.  497f 
of  Lord  Hardwicke  in  exparte  Oroome,  I  Atic. 
117,  and  with  the  true  intention  of  the  statute. 
The  admission  of  such  proofs  need  not  delay 
dividends,  for  until  the  contin^^ency  actually 
happened,  there    would    be  neither  ri|[ht  of 
proof  nor  right  of  claim.    It  would  do  justice 
in  nineteen  cases  out  of  twenty,  and  if  the 
twentieth  case  were  unprovided  for,  it  might 
be  regretted,  but  could  not  be  helped.     In 
his  opinion,  the  best  rule   was    that  which 
secursd  justice    in  the  greatest   number  of 
cases. 

A  majority  of  the  commissioners  of  whom 
the  court  was  composed  being  against  the  ad- 
mission of  the  proof,  it  was  rejected. 


AmalifHcal  IH§mi  qfC^n  9  Oommm  Law  Ctmrit. 


iiZ 


ANALYTICAL  DIQE8T  OF  CASES. 

REPORTED    IN   ALL  THE   COURTfil. 


PLBADINO. 

ABATEMENT. 


See  Drfamation. 

ADMINISTRATOR. 

In  an  action  ag^nst  an  administrator,  the 
nlea  that  the  defendant  is  not  nor  ever  hath 
been  administrator^  &c.,  properly  concludes 
with  a  verification,  heing  undistingniehahle  in 
this  respect  from  the  likv  plea  hy  an  executor. 
So  hela  by  the  Court  of  Queen's  Bench  on 
special  demurrer,  and  by  the  Court  of  Ex- 
chequer Chamber,  on  error  from  the  Queen's 
Bench.    Scott  v.  Wedlake,  7  Q.  B.  766. 

Cases  cited  in  tbe  judgment :  Walker  t  .  Wool- 
laaton,  2  P.  Wma.  576 ;  Hensloe'sease.  9  Rep. 
40  ;  Holiday  y.  Fletcher,  2  Scra.781 ;  Coulter's 
case,  6  Rep.  SO,  a. 

AMBIGUITY. 

See  Amendment,  2. 

AMENDMENT. 

1,  After  judgment  on  demurrer.  —  In  as- 
sumpsit, tbe  declaration  stated  that  the  plain- 
tiffs had  consigned  wheat  to  the  defenaants, 
who  were  corn-factors,  for  sale  on  account  of 
the  plaintiffs;  that  the  defendants  promised 
the  plaintiffs  to  obey  and  observe  the  lawful 
orders  and  directions  of  the  plaintiffs,  to  be 
given  by  them  to  the  defendants,  in  regard  to 
the  sale  and  disposal  of  the  wheat;  and  that, 
although  the  plaintiff^s  ordered  the  defendants 
not  to  sell  below  a  certain  price,  and  although 
the  same  was  a  lawful  order  and  direction  on 
that  behalf,  yet  the  defendants,  not  regarding 
thfir  promise,  sold  at  a  less  price. 

Plea,  that,  after  the  delivery  of  tie  wheat  to 
the  defendants,  they  became  and  were  under 
advances  to  tbe  plaintiff's  in  respect  thereof; 
that  they  gave  the  piaintiff^s  notice  that  they  re- 

auired  to  he  paid  such  advances,  and  that  in 
efault  they  should  sell  the  wheat  and  repay 
themselves;  and  that,  although  a  reasonable 
time  had  elapsed,  the  plaintiffs  did  not  repay 
them  such  advances  ;  whereupon  the  defend- 
ants, for  the  purpose  of  reimbursing  themselves, 
sold  the  wheat  tor  the  best  prices  that  could 
then  be  obtained  for  the  same,  &c. : 

Held,  that  the  plea  was  bad  in  substance, 
there  being  nothing  in  the  transaction  disclosed 
upon  the  record,  from  which  it  could  be  inferred 
that  it  was  part  of  the  contract  that  at  any  time 
the  wheat  should  be  forfeited,  or  the  defend- 
ant's authority  to  sell  enlarged,  so  as  to  enable 
them  to  sell  for  repayment  of  advances,  without 
reference  to  its  being  for  the  interest  of  the 
principals  to  sell  at  that  particular  tune,  and 
for  that  price.  licave  granted  to  add  pleas, 
aUeging  the  sale  to  have  heen  for  tbe  plaintiflf's 
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benefit,  upon  paymen 
Sanders,  3  C.  B.  380. 

2.  4fter  judgment  on  demurrer. ^-^Bankrupi* 
— Render. — Ambiffuitv. — ^To  an  action  against 
a  surety  upon  a  bona  given  under  the  1  &  2 
Tid,  c.  no,  s.  8,  the  defendant  pleaded,  that, 
after  the  making  of  the  bond,  and  before  the 
commencement  of  the  suit,  the  plaintiff"  brought 
an  action  against  the  principal  in  B.  R.,  and 
recovered  judgment  against  him.  and  issued  a 
ca,  sa.  thereon,  under  which  the  principal  was 
taken ;  that  the  latter  thereupon  caused  him* 
self  to  be  brought  up  by  htdfeas  corpus  before 
a  judge,  "who  then,  and  before  any  breach 
of  the  condition  of  the  bond,  and  before  the 
time  for  the  principal  rendering  himself  ac* 
cording  to  the  practice  of  the  said  court,  and 
the  said  condition  had  expired,  and  according 
to  the  said  practice  of  the  said  court,  com- 
mitted him  into  the  custody  of  the  marshaU,  ia 
execution  at  the  suit  of  the  plaintiff*  upon  the 
said  judgment;''  that  the  marshal!  received 
and  kept  him  in  execution  as  aforesaid,  accord- 
ing  to  the  practice  of  the  said  court,  until  and 
after  the  return  da^  of  the  ca.  sa,,  for  a  long 
space  of  time,  to  wit,  hitherto;  and  that,  from 
the  time  of  the  recovery  of  the  said  judgment, 
until  he  was  so  taken  under  the  ca,  sa,,  the 
principal  was  always  ready  and  willing  to 
render  himself  according  to  the  practice  of  the 
court  and  the  said  condition,  and  whilst  he  re- 
mained in  custody  as  aforesaid,  was  ready  and 
willing  to  render  himself,  and  would  have  ren- 
dered himself  accordingly,  but  that  he  was  prt^ 
vented  by  the  plaintiff  from  so  doing,  in  manner 
aforesaid  : 

Held,  that  if  the  plea  was  to  be  regarded  m 
a  plea  of  performance,  it  was  bad,  for  not 
stating  distinctly  that  the  principal  did  render 
himself  according  to  the  practice  of  the  court ; 
and  that,  if  it  was  to  be  considered  as  a  plea  in 
excuse,  it  was  equally  bad  for  not  distinctly 
alleging  that  the  act  of  the  plaintiff,  in  suing 
out  the  ca,  sa,  against  the  principal,  made  it 
impossible  for  him  to  render— the  court  not 
taking  judicial  notice  that  the  issuing  of  that 
writ  was  any  impediment  to  a  render.  Addi- 
tional plea  allowed  to  be  pleaded,  after  judg- 
ment for  plaintiff  on  demurrer,  and  with 
affidavit  of  merits.  Hay  ward  v.  Bennett,  3 
C.  B.  404. 

ANNUITY. 

See  Memorial  of 

ASSIGNMENT,  NEW. 

When  necessary. — ^Trespass  for  breaking  and 
entering   plaintiff's    close,    called,    &c.,    and  ' 
cutting  down  and  prostrating  100  yards  of  his 
rails  there  standing.    Plea,  a  public  right  of . 
way  over  the  close,  and  that  aefendants  w«re ' 
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using  the  said  way,  and  because  tbe  said  rails 
were  wrongfully  erected  upon,  and  stvndin^  in 
and  obstructing  tbe  said  way,  Ibey  prostrated 
tbe  same,  &c.,  wbich  are  tbe  same  supposed 
trespasses,  &c.  Replication,  that  the  said  rails 
were  not  standing  in  the  said  way,  in  manner, 
&c.  Issue  thereon.  The  defendant  bad  cut 
d6wn  some  rails  of  tbe  plaintiff  standimir  on  a 
public  highway  in  the  close  described,  and 
other  rails  belonging  to  him,  which  were  in  tbe 
same  close,  and  not  on  the  highway :  Held, 
that  the  plaintiff  could  not  recover;  for,  by 
ti^ng  issue  on  a  plea  wbich  restricted  the 
matter  of  dispute  to  the  highway,  he  had  ex- 
dnded  himself  from  proof  as  to  rails  in  any 
other  part  of  the  dose;  and,  to  recover  for 
these,  he  should  have  new  assigned.  Brace- 
girdle  v.  Peacock,  8  Q.  B.  174. 

Cases  cited  in  the  judgment :  Bowen  v.  Jenkin, 
6  A.  &  E.  9tl ;  Greene  ▼.  Jones,  1  Wms. 
Saund.  299,  300,  note  (6). 

See  Be  Injurids    Justification  j    Bight  qf 
Way. 

BILL   OP  BXCRANOB. 


Cases  cited  in  the  judgment :  Htasard  y.  Rbbh. 
■•o,  7  B.  &  Or.  90  ;  Stedman  ▼.  Goocfa,  1  Eip, 
4 ;  Kearslake  y.  Morgan,  5  T.  R.  513 ;  Ricb. 
ardson  ▼.  Rickmau,  (cited)  id. ;  Rwooldi  r. 
Danes,  1  Bos.&  P.  625  ;  Wsiav.  B«ilej,10 
A.  &  £.  616. 

BILL   OF  EXCEPTIONS. 

When  exceptions  are  taken  to  the  direction 
of  a  judfl|:e,  it  is  not  enough  to  state  in  the  bill 
of  exceptions  that  he  declined  to  direct  the  jniy 
in  the  way  suggested,  without  showmg  what  ha 
direction  was.  M* Alpine  v.  Mangnall,  3  C.  B. 
496. 

CO-DEFENDANT  ABROAD. 

Statute  of  Limitations.  —  Declaration,  in  u- 
sumpsit,  reciting  a  writ  issued  on  28th  Nor. 
1843,  charged,  that  heretofore,  ''to  wit, on  the 
29th  day  of  Dec,  A.  D.  1830,"  defendant  con- 
tracted that  he  would,  ''within  12  months 
from  a  certain  day,  to  wit,  the  day  and  yeir 
aforesaid,"  supply  the  plaintiff  with  certain 
articles.  Breaon,  that  defendant "  did  not  nor 
would,  within  12  months  from  the  said  day,  to 
wit,  the  day  and  year  aforesaid,"  supply  the 


1.  Pagment  into  conrt.-To  a  declaration  j  ^i^««-    Plea,  that  tbe  cause  of  action  did  nrt 

containmff  a  count  on  a  bill  of  exchange  for  i  '^''^'^  ^*^>°,  ««  Y*^  ^S^  ,M?'^«  ^^«  «f 
^-        --  ....  -o.      men  cement  of  the  suit.    Replication,  that  (fe- 

fendant,  when  the  action  accrued,  was  beyond 

the  seas,  and  that  the  action  was  commenced 

within  six  years  of  his  first  return  after  such 

accruing.     Rejoinder,  that  the  promise  im 

made  by  defendant  jointly  with  W, ;  that,  after 

the  accruing  of  the  action,  and  more  th^  m 

years  before  the  commencement  of  the  suit.  If. 

was  in  the  kingdom,  and  might  have  been  auei 

On  demurrer  to  the  rejoinder.  Held, 

1.  That  the  declaration  was  substandaUy 

good,  the  averments  showing  that  12  months 

had  elapsed  before  the  action.     And,  further, 

that  the  plea  might  be  resorted  to»  as  lowing 

that  the  12  months  had  so  elapsed. 

2.  That  the  rejoinder  was  no  answer  to  the 

replication ;  for  that,  under  stat.  4  Anne,  c.  16, 

s.  ]  9>  if  a  right  of  action  accrue  against  several 

gersons,  one  of  whom  is  beyond  seas,  the 
tatute  of  Limitations  does  not  run  till  bis  re* 
turn,  though  the  others  have  never  been  abaeit 
from  the  kingdom.  Fannin  v.  ^ndertoR,  7 
Q.  B.  811. 

Gases  cited  in  the  jadfnnent :  Parkinson  t.  If  hitt- 
bead.  S  M.  &  G.  3«9  ;  Brooke  r.  Bnwke,  1 
Sid.  184 ;  Perry  v.  Jaekaoii,  4  T.  R.  3l6. 

COMPOSITION   DBKO. 

Tender.  —  In  assumpsit,  the  defendant 
pleaded,  that,  after  the  causes  of  action  ac- 
crued, the  defendant  and  M.,  who  was  joindy 
liable  with  him  to  the  plaintiff,  became  unabk 
to  pay  their  creditors  in  full ;  and  thereupon  it 
was  agreed  by  the  defendant  and  3f.,  the  plain- 
tiff, and  the  other  creditors,  that  a  composition 
of  4s.  6d.  in  the  pound  should  be  paid  apco 
their  debts,  and  tnat,  upon  receiving  that  sum, 
the  plaintiff  and  the  other  creditors  shoold 
execute  to  defendant  and  M.  a  genera]  rekase; 
that  a  deed  of  rekase  was  prepmd  for 


26/.  13«.  2cf.,  and  also  an  indebitatus  count  for 
30/.,  the  defendant  pleaded,  amongst  other 
pleas,  as  to  10/.  9s,  Id.,  parcel  of  the  sum  in 
tbe  first  count,  and  also  as  to  10/.  9s.  Id., 
parcel  of  the  sum  in  tbe  second  count ;  pay- 
ment into  court  of  11/.,  and  no  damages 
ultra:  Held,  bad  on  special  demurrer,  as  pay- 
ment of  a  smaller  sum  is  no  satisfaction  of  a 
greater. 

Semble,  that  where  there  is  a  count  on  a  bill 
of  exchangey  and  also  a  count  for  the  conside- 
ration, a  plea  of  payment  into  court  should 
slate  that  the  bill  was  given  on  account  of  the 
debt  in  the  second  count,  and  then  plead  pay- 
ment into  court  of  the  amount  of  the  bill  and 
interest.  TattersaU  v.  Pariktafon,  4  D.  &  L. 
532. 

Cases  cited  in  tbe  jadgment :  Joardain  r.  John- 
son, 2  C.  M.  &  R.  664 ;  Down  v.  Hatcher,  10 
A.  Sl  £.  Iti. 

2.  Satisfaction  of  debt. — Debt  for  money 
lent,  and  on  an  account  stated.  Plea,  as  to 
100/.,  parcel,  &c.,  that  after  that  sum  had  be- 
come due,  and  before  the  commencement  of 
this  suit,  the  defendant  made  his  promissory 
note  for  the  payment  to  the  plaintiff's  order  of 
100/.,  six  months  after  date,  and  delivered  the 
•ame  note  to  the  plaintiff,  who  then  took  and 
received  the  same  for  and  on  account  of  the 
said  sum  of  100/.,  parcel,  &c.,  and  the  causes 
of  action  in  respect  thereof:  Held,  bad,  on 
general  demurrer,  for  not  averring  that  the 
note  was  still  running,  or  that  it  had  been  in- 
dorsed over  by  the  plaintiff. 

Semble,  the  plea  was  not  bad  for  not  averring 
distinctly  that  the  note  was  delivered  bjr  the 
defendant,  as  well  as  accepted  by  tbe  plsmtiff, 
for  and  on  account  of  the  debt.  JPrice  v.  Price, 
I6  M.  &  W.  232. 


lioii»  nd  tliat  tlie  eraditon»  excspt  ^  plMB- 
as,  racemd  tho  cmapotitiott,  and  execnM  the 
rdeue ;  that  the  defendant  haa  alwaya  been 
ready  to  pay  the  plaintiff  the  eompoaitkm  of 
4».  6d,  in  the  poond  upon  hi*  executing  the 
rakase,  of  which  plaintiff  had  notice,  and  was 
lequested  by  defendant  to  accept  the  compoei 
tion  and  execute  the  releaae :  HeU  bad  for  not 
showing  that  the  defendant  and  M,  oflbred  to 
pay  the  defendant  die  compoeiticm  money,  or 
tendered  the  release  to  him  for  execution. 
RosUtiff  r,  Mw/geridge,  16  M.  &  W.  181. 

DXCLABATION. 

CommencepMtit  of. — The  rule,  Reg.  Gen., 
M.  T.,  3  W.  4,  r.  15,  as  to  the  commencement 
of  declarationB  is  compulsory,  and  therefore  a 
declaration  not  disclosing  whether  the  plaintiff 
proceeds  in  person  or  by  attorney,  is  irregular. 
An  application  to  set  it  a«de  should  be  made  at 
chambers,  and  not  to  the  conrt,  even  in  Term 
time.    WkUe  v.  FtUham,  4  D.  &  L.  464. 

DBPAMATION. 

Banken.'^Plett  q^  a6ataMii«.--Dedaration 
stated,  that  petitioner  was  a  banker  in  partoer- 
aliip  witli  A,  and  B.,  md  that  defendant  fidsely 
and  malicionsly  spoke  words  of  plaintiff,  aod  of 
him  in  his  said  trade,  imputing  to  him  mmA* 
▼ency;  by  means  whereof  plaintiff  was  injured 
in  his  good  name,  and  divers  persons  beUered 
him  to  be  indigent,  and  refused  to  deal  with 
him  in  his  said  trade,  and  one  C.  withdrew  hie 
account  from  the  bank  of  plaintiff  and  his  said 
partners. 

Flea  in  abatement :  that  plaintiff  carried 
on  the  said  buainesa  jointly  and  uadividedly 
with  A,  and  B,,  and  not  otherwise,  and  that  all 
the  damage  in  the  declaration  mentioned  ac- 
crued to  A.  and  B.  jointly  with  plaintiff,  and 
not  to  him  alone ;  and  that,  at  the  time  of  the 
commencement  of  the  suit,  A.  and  B.  were 
living,  &c. 

Heidy  bad,  because  it  was  pleaded  in  terms 
to  damage,  and  not  to  the  cause  of  action,  and 
the  special  damages  to  the  partnership  wan  not 
80  essentially  the  cause  of  action,  that  without 
it  the  action  could  not  have  been  maintained. 

Qiuere,  whether  the  declaration  would  have 
l>een  bad  on  special  demurrer,  for  blending  a 
cause  of  action  vested  in  the  plaintiff  simply 
with  a  cause  common  to  the  partners.  Robin- 
son V.  MarchanU  7  Q.  B.  918. 

1MB   INJURIA* 

"New  assignment,  —  D«pKct/y.  —  Case.  Se- 
cond count  in  trover  for  goods,  to  wit,  10  pieces 
of  timber.  5th  plea,  as  to  the  pieces  of  timber 
iT\  the  2nd  count  mentioned,  that  they  were  ob- 
s'Cructixig  a  public  navigable  river,  and  defend- 
ant having  occasion  to  navigate,  &c,,  removed 
time  said  pieces  of  timber,  &c.,  which  are 
time  same  grievances,  &c.  Replication  as  to  the 
3  tJi  plea,  which  is  pleaded  to  the  causes  of  ac- 
tion in  the  find  count  mentioned,  and  so  far  as 
tlmey  relate  to  the  pieces  of  timber  in  the  2nd 
c;43unt  mentioned,  that  defendant,  of  his  own 
iPV7ong,  &c.,  committed  the  grievanceSj  &c.,  so 


far  at  liiey  nfaita,  te.,  in  mamitr  and  fom^ 
&c. !  and  new  asaigiimant,  the  plaintiff  sued; 
not  only  for  the  grievances  in  the  5A  plea 
mentioned,  fa.,  but  also  for,  &c.,  alleging 
trover  and  conversion  of  pieces  of  timber  other 
than,  and  different  from  those  in  the  5th  plea 
mentioned,  and  diat  defendant,  for  another  and 

different  cause  than  that  in  the  5th  plea 
stated,  converted  the  last-^nentaoned  goods  in 
manner  and  form  as  tiM  plaintiff  hath  aboiva 
declared,  &c. 

HeU  on  special  demurrer,  that  the  repli- 
eatioB  was  not  bad  for  duplicity  or  as  enlarg- 
ing or  departing  from  the  aedaration ;  and  was 
well  pleaded.    Page  v.  Hatchett,  8  Q.  B.  187- 

CMeciti^d  in  the  judgement:  Boweo  v.Jeokin,6 
A.  &  E.911 ;  Greene  v.  Joneu,  1  WmvSannd« 
«99,  300,  (6th  ed.) 

And  see  Jmigmmmi^  Nms. 

DBMURRKR. 

Sea  Amendment ;  Issuee, 


DtJPLICITT. 


See  De  Jnjmid* 

BRKOIU 

The  Court  of  Queen's  Bench  gave  a  judg- 
ment for  defendant,  which  the  Court  of  £rror 
upheld,  but  the  judgment  in  B.  R.  was  en- 
tered up,  erroneously,  that  the  writ  be  quashed. 
The  Court  of  JError  reversed  the  judgment,  and 
gave  judgment,  that  the  plaintiff  take  nothing 
by  his  writ,  and  that  the  defendant  go  thereof 
without  day.     Scott  v.  Wedlake,  7  Q.  B.  756. 

See  Issues  in  Fact, 

IS8UB8   IN    FACT. 

Demurrer » —  Writ  of  error. — ^Where  there  are 
issues  in  fact,  as  well  as  in  law,  on  the  same 
record,  and  the  defendant  has  obtained  judg- 
ment on  demurrer  to  pleas  going  to  the  whole 
cause  of  action,  but  the  issues  in  fact  remain 
untried,  the  court  will  not  compel  the  defend- 
ant to  enter  up  judgment  of  nU  ccqnat  per 
breve  before  the  trial  of  the  issues  in  fact,  m 
order  that  the  plaintiff  may  bring  a  writ  of  error 
without  trying  the  issues  in  fact.  Hinttm  v. 
Acroman,  4  D.  &  L.  462. 

Case  cited  in  (be  judgment:  Laws  r.  Kiog,  1 
Wms.  S«ond.  80^  n. 

JUaTIPXGATION. 

Several  trespasses, —New  assignment.^-De- 
daration  charged  that  defendant,  to  wit,  on  Ist 
Jan.  1844,  with  force  and  arms,  *'  assaulted  *' 
plaintiff,  and  "then,"  with  great  force,  &C., 
seized  and  shook  plaintiff,  and  dragged  him 
about,  and  struck  him  many  blows,  by  meana 
of  which  he  was  hurt  and  wounded,  and  waa 
sick,  &c.,  and  so  continued  for  a  long  time,  to 
wit,  one  week,  &c. 

Plea  a.  That  defendant  was  lawfnUjr  po»- 
seased  of  a  close,  and  a  gate  belonging  to  it,  and 
plaintiff,  a  little  before  the  time  whi^,  &c.,  widi 
force  and  arms,  and  with  a  strong  hand,  and 
against  the  will  of  defendant,  attempted  to 
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break  opeoi  «nd  did  then  thereby  unlawfully 
break  open,  the  gate,  and  in  breach  of  the  peace 
did  thereby  attempt  forcibly  to  enter  and  un- 
lawfully trespass  upon  the  close,  and  would 
then  unlawfully  ana  forcibly,  &c.,  have  effected 
•uch  attempt*  if  defendant  had  not  defended 
his  possession;  whereupon  defendant,  being 
in  his  close  during  the  unlawful  attempt,  de- 
fended his  possession  and  resisted  such  at- 
tempt ;  and,  because  he  could  not  successfully 
resist  without  in  a  slight  degree  committing 
the  trespasses,  he  did  a  little  unavoidably,  &c., 
commit  the  trespasses  in  the  declaration,  using 
no  unnecessary  force,  which  are  the  trespasses 
complained  of. 

Plea  3.  That  defendant  was  lawfully  pos- 
sessed of  a  cow  being  in  a  certain  close,  and 
plaintiff,  a  little  before  the  time  when,  &c.,  did, 
against  the  will  of  defendant,  endeavour  to 
drive  away,  and  dispossess  defendant  of,  and 
was  driving  away  from  the  close,  the  cow,  and 
dispossessing  defendant  of  the  same,  and  would 
then  unlawfully,  forcibly,  and  in  breach  of  the 
peace,  have  driven  away,  and  dispossessed  de- 
fendant of,  his  said  cow ;  wherefore  defendant, 
&c.,  (justifying  as  before,  nmiatis  mutimdig). 

On  demurrer  to  the  replication,  held, 

1.  That  the  trespass  on  the  part  of  the  plain- 
tiff being  aDeged  by  the  pleas  to  be  forcibly 
made,  the  justification  was  sufficient,  though  it 
was  not  alleged  that  the  plaintiff  had  been  re- 
quested to  desist. 

3.  That  the  pleas  were  not  objectionable  for 
onntting  to  show  a  good  justincation  of  the 
wounding. 

3.  That  the  third  plea  was  not  objectionable 
for  omitting  to  show  that  the  cow  was  on  de- 
fendant's close^ 

Held,  also,  tiiat  the  declaration  showed  only 
one  trespass  committed  on  a  single  occasion ; 
and,  therefore,  that,  to  the  above  pleas,  the 
plaintiff  could  not  reply  both  de  injurid,  and 
also,  that  defendant  committed  the  trespasses 
in  the  declaration  on  other  occasions  than  those 
in  the  pleas  mentioned.  On  special  demurrer 
to  the  replication  for  duplicity.  Polkinhom  v. 
Wright,  8  a  B.  197. 

Cases  cited  in  tbe  jadgment :  Esrl  of  Msncbes- 
ter  T.  Vale,  1  Wms.  Saand.  S4;  Burgess  ▼. 
Freelove,  2  B.  &  P.  425  ;  Greene  ▼.  Jones,  1 
Wms.  Sannd.  299,  &c. ;  Green  t.  Goddard,  9 
Ssik.641 ;  Weaver  ▼.  Bush,  8  T.  R.  78. 

LIBEL. 

1.  In  case  for  libel,  the  declaration  alleged 
the  Ubel  to  be,  that  plaintiff  sought  admission 
to  a  club  held  in  the  town  of  P.,  and  gave  an 
entertainment  a  few  days  before  he  was  to  be 
elected,  as  he  thought;  that  three  days  after  he 
stood  the  ballot  and  was  black-balled;  that 
next  morning  he  bolted,  and  some  of  the  poor 
tradesmen  had  to  lament  the  fashionable  cha- 
racter of  his  entertainment.  Plea,  that  plain- 
tiff did  suddenly  leave  and  quit  the  town  of  P. 
without  paying  every  one  and  all  of  the  debts 
contracted  by  him  with  divers  persons  in  the 
smd  town,  and  without  notice  to  them,  and  with  I 
intent  to  defraud  and  delay  some  of  the  last- 


mentioned  persons,  wheiebif  the  paid  mm 
remained  unpaid  and  defrauded :  Heldf  Dad,  o& 
special  demurrer,  for  not  stating  thensma^C 
the  persons  alleged  to  have  been  dcfiraudei 

'fne  declaration  also  averred,  that  die  libel 
used  the  words  "bhusk  legs"  and  ''black 
sheep,''  to  denote  persons  ginltv  of  fraud,  aad 
that  divers  persons  had  formed  a  dob  called 
''  Tbe  Royal  Western  Yacht  Club ;"  that  ^ 
fendant,  intending  to  cause  it  to  be  belkved 
that  plaintiff  was  a  confederate  of  penoos 
guilty  of  fraudulent  play  at  cards,  and  of  being 
black  legs  and  black  sheep  in  the  Sease  afore- 
said, in  a  certain  newspaper,  &c.,  publisbed  o/ 
and  conceniing  the  pknntiff  the  following  libel: 
— "  Royal  Western  Yacht  Qub.— Expulaionof 
two  black  legs,"  (meaning  an  ezpolsion  from 
the  club  of  two  persons  l^ing  black  legs  in  the 
sense  in  which  that  word  was  used  as  afore- 
said). The  declaration  then  alleged,  that  m- 
picion  had  attached  to  two  members  (meanioi; 
the  aforesaid  two  persons)  of  the  dub,  owipg 
to  two  gentiemen  having  been  plucked  at  cardi, 
at  the  residence  of  one  of  the  two  suspected 
members,  in  a  manner  seeming  to  indicate  foul 
play ;  that  inquiry  took  place,  which  resulted  io 
expelling  the  two  suspected  persons;  that  a 
person,  known  to  be  a  confederate  of  tbe  ei- 
pelled  parties,  sought  admission  into  the  club. 
His  name  was  O'B.  (meaning  thereby  tbe 
plaintiff) :  Held,  on  motion  in  arrest  of  judg- 
ment, that,  as  matter  shown  to  be  libelloui 
by  prefatory  averment  was  so  coupled  vit^ 
inuendoes  in  the  declaration  as  to  show  it  to 
have  been  published  by  the  defendant  of  aad 
concerning  the  plaintiff,  the  declaration  need 
not  aver  it  to  be  also  published  of  and  cod- 
ceming  the  Royal  Western  Yacht  CUib,  or  any 
other  part  of  the  prefiatory  averment.  0*  Bria 
V.  Clement,  16  M.  &  W.  159. 

Cases  cited  in  the  judgment:  Jweoo  v.Stavt,t 
T.  R.  748  ;  Hickinbothmm  v.  L««cb,  10  Mi 
W.  369  ;  Alexander  r.  Angle,  1  C.  &  J.liS: 
1  Tyr.  9;  7  Bing.l«3;  11  ftl,  &  W.  t9S. 

2.  A  libellous  paragraph  published  of  the 
plaintiff  in  a  newspaper,  stated  (in  substaneei 
that  he  was  a  confederate  of  black  len ;  tbt 
he  had  sought  admission  into  a  yacht  dub; 
that  he  gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black-balled,  sod 
the  next  morning  bolted,  and  some  of  the 
tradesmen  in  the  town  had  to  lament  tbe 
fashionable  character  of  his  entertainmeot  A 
plea  of  justification,  after  alleging  facts  to  ahov 
that  the  plaintiff  was  the  confederate  of  per. 
sons  who  had  been  guilty  of  cheating  at  cm, 
and  the  facts  of  his  givmg  an  entertaiDmeot. 
and  of  his  being  black-balled,  as  mentioned  is 
the  libel,  &c.,  stated  that  on  the  foUovn|t 
morning  "  he  quitted  the  town  and  ndghbottf* 
hood,  leaving  divers  of  the  tradesmen,  to  vfaoa 
he  owed  money,  unpaid,"  (naming  them:! 
Held,  bad,  inasmuch  as  such  qmitting  mi^ 
be  innocent,  and  without  any  intez^n  t<;  o^ 
fraud.     O'Brtea  v.  ^ryan^  16  M.  &  W.  la 

LIMITATIONS,  STATUTB   OF. 

See  Co-defendant  Abroad. 
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MtMORIAL  0»  Alt  AKNVITT. 

Ver^Usaium  hy  the  record, -^  A  replication 
takinff  Sisue  on  a  plea  alleging  that  no  memo- 
rial or  an  annuity  had  been  inroUed,  and  setting 
forth  each  memorial,  properly  concludes  with 
a  verification  by  the  recora.  Thompson  y. 
Lack,  3  C.  B.  540. 

Case  cited  in  the  jadgmtnt  t  Hicbardson  t* 
Tomkiei,  9  Bingh.  61 ;  4  M.  ft  So.  66. 

IION-A88UMP9IT. 

To  a  count  upon  a  contract  by  the  defendant 
to  receive  a  certain  quantity  of  wool  from  the 
plaintiffs  at  a  certain  pnce,  the  defendant 
ple&ded,  that,  at  the  time  of  making  the  con- 
tract, the  plaintiff's  produced  a  sample,  and 
profiiised  the  defendant  that  the  bulk  was  equal 
m  qu^ty  and  description  thereto,  but  that  the 
voo!  when  tendered  was  found  to  be  of  inferior 
quality,  wherefore  the  defendant  refused  to 
accept  it :  Heldt  that  the  plea  was  not  bad,  on 
special  demurrer,  as  amounting  to  aoii  OMiimp- 
nt,  inasmuch  as  the  contract  therein  set  up 
Nraa  not  necessarily  incompatible  with  the  con^ 
tract  declared  on.  Sieoekmg  v.  DiUtom,  3  C.  B. 
331. 

PAYMBMT   INTO  COURT. 

Commeneement  of  ptea.—A  plea  of  payment 
into  court  must  be  pleaded,  in  its  commence- 
ment, to  the/icrfAer  maintenance  of  the  action ; 
and  if  it  be  pleaded  to  the  maintenance  of  the 
action  generally,  this  defect  is  not,  upon  special 
iemurrer,  cured  bv  its  eonc/ticftfi^  to  the  further 
maintenance  of  the  action.  RotUmg  v*  Mug^- 
^eridge,  16  M.  &  W.  181. 

See  Bill  of  Exchange,  I. 

PROMISSORY  MOTS. 

Deiwerg  on  payment  ofdM. — Debt  by  payee 
igaxnet  maker  of  a  promissory  note,  with 
eonnts  for  money  lent,  interest,  ftc.  Plea,  as 
to  lOO/.,  parcel  of  the  moneys  in  the  second 
ind  flubsequent  counts,  that  defendant,  before 
iie  oommeoBcement  of  the  suit,  made  his  pro- 
miaaory  note  for  payment  to  the  plaintiff^'s 
)rder  of  100/.,  six  months  after  date,  and  de- 
ivered  the  same  to  the  plaintiff*,  who  then  took 
ind  receiTed  the  same  tor  and  on  account  of 
ihe  said  sum  of  100/.  Replication,  that  the 
pericKl  of  six  months,  specified  in  the  said  note, 
sxpired  before  the  commencement  of  the  suit, 
md  the  note  became  then  due  and  payable ; 
^et  the  defendant  hath  not  paid  the  same.  On 
Iemurrer  to  the  replication.  Held,  that  the 
plea  was  bad,  as  it  did  not  aver  that  the  note 
jr3B  not  due,  or  that  it  had  been  indorsed  to  a 
;htrd  person. 

Semble,  that  the  plea  was  not  bad  for 
imkting  to  state  that  the  note  was  given,  as 
ivell  as  received,  on  account  of  the  debt.  Price 
7.  Price,  4  D.  &  L.  637- 

Cases  cited  in  the  jadgment :  Htonrd  ▼•  Robin- 
SOD,  7  B.  &  0.  90 ;  Stedman  t.  Gooch,  1  £sp. 
3  ;  Kear»]ake  ▼.  Uot^u,  5  T.  R.  513;  Rich- 
ardson ▼.  Rickman,  5  T.  R.  517  ;  Reynolds  ▼. 
Danes,  1B.&F.6S5. 


^ins  DARsanr  comtkiiuancr. 

A  plea  mcM  darrein  continuance,  pleaded  on 
or  after  the  Ist  day  of  the  sitting  at  nisi  prvus, 
must  be  pleaded  in  form  as  a  plea  at  nisi  prius, 
and  delivered  to  the  judge;  and  where  it  was 
pleaded  as  a  plea  in  banc,  and  delivered  to  the 
attorney  on  the  other  side  on  the  Ist  day  of  the 
sitting,  and  the  plaintiff*,  treating  it  as  irregular, 
proceeded  to  tnal  as  if  no  such  plea  had  been 
pleaded,  and  obtained  a  verdict,  the  court  re- 
fused to  set  the  verdict  aside.  Payne  v.  Shen- 
ffoae,  4  D.&L.396. 

See  Ae/eote. 

RRLSA8R. 

Puis  darrein  continuance  sfter  a  denmrrer,^^' 
(huere,  whether  it  is  competent  to  a  defendant 
to  plead  a  release  puis  darrein  continuanee  after 
a  demurrer  to  his  rejoinder  to  a  replication  to 
one  of  several  pleas  originally  pleaded  to  the 
action.     Wright  v.  Burroii^Aea,  3  C.  B.  344. 

RIGHT  OP  WAY. 

Effect  of  new  assignment.  —  Trespass  for 
breaking  and  entering  the  plaintiflF's  close,  and 
damaging  the  fences,  &c.  Plea  of  justification 
under  a  right  of  way.  New  assignment,  that 
the  action  was  brought  for  a  trespass  on  a  cer- 
tain other  portion  of  the  said  close,  setting  out 
that  portion  by  abuttals.  Plea  to  the  new  as- 
signment, that  before  the  said  time  when,  te«, 
and  whilst  the  defendant  so  had  the  right  to 
the  said  way  in  the  first  plea  mentioned,  ilie 
plaintiff*  obstructed  the  way  in  the  first  fdm 
mentioned,  by  digging  a  trench  across  the 
same,  and  because  the  defendant  could  not 
remove  the  obstruction,  he  did,  for  the  purpose 
of  avoiding  the  same,  and  using  the  way,  de- 
part out  of  the  same,  along  the  sud  other 
portion  of  the  close  in  the  new  assignment 
mentioned,  and  because  the  said  fences  in  the 
new  assignment  mentioned  were  standing  on  a 
portion  of  the  close  in  the  new  assignment 
mentioned,  and  that  without  breaking  and 
damaging  the  same  he  could  not  go  over  the 
residue  of  the  said  close  in  which,  &e»,  he  did 
necessarily  a  little  break  and  damage  the  said 
fences,  &c.  Replication  de  injuridi  Held, 
(Piatt,  B.,  dissentiente,)  let,  lliat  the  right  of 
way  stated  in  the  plea  to  the  declaxation  was 
not  admitted  by  the  plaintiff  in  his  new  assign- 
ment; and  2ndly,  that  the  right  being  re- 
asserted, though  informally,  in  the  plea  to  the 
new  aasignment,  it  was  put  in  issue  by  the  re- 
plication,  so  as  to  throw  the  onus  of  proving  it 
on  the  defendant.  Robertson  v.  Gantlett,  16 
M.  &W.  289. 

Catea  cited  in  the  judgment :  Nonnan  v.  Wea- 
oombe,  i  M.  &  W.  349 ;  Branoker  t.  Moly- 
neux,  1M.&  G.710. 

SBVKRAL   COUNTS. 

Demurrage,  —  Account  stated.  —  Since  the 
General  Rule,  Hil.,  4  W.  4,  pt.  2,  art  6,  a 
count  on  a  charter-party,  foiag  for  demurrage 
and  detention  of  the    ship,  cannot  be  joined 


4miifii9alDiff0ai^Ctumi 


with  a  commaft  eomt  ont  aa  aoeouiit  stated, 
and  the  latter  count  will  be  struck  out  as  in 
"apparent  violation  **  of  the  above  role. 
Maihewson  v.  Ray,  16  M.  k  W.  329. 


TBNDBK. 


See  ComponHon  Deed, 


TOWN   CLSEK'9  ACCOUNTS. 


TRSSPASS. 

Colomr,  —  BeveniMu  —  Con4Uum,  ^  Ft  d 
armis. — ^TrespaM  quart  dommm  fregU.  ?lea, 
that  M.  being  seised  in  fee  of  the  messoige  a 
the  declaration  mentioned,  demised  to  L.  Ibr 
21  years,  who  demised  it  to  the  defendant  for 
the  residue  of  that  term  less  one  day.    It  thm 

Save  colour  that  "  under  colour  of  a  cbarter  of 
emise,  pretended  to  be  made  to  the  plastiff, 
whereas  nothing  passed  by  it,"  &c. ;  and  tlieo 
justified  the  trespass.  Replication,  that  beion 
the  demise  to  the  defendant  by  L,,  he  demised 
to  F.  for  3  yearn,  and  that  F.  assiffned  btitem 
to  the  plaintiff.  Rejoinder,  that  the  demiR  to 
F.  was  subject  to  a  proviso  for  re-entry  pn- 
served  to  £.,  his  executors,  administrators,  ad 
assigns,  in  case  of  non-repair ;  that  the  mes- 


Ttemedyfor  not  delivering — Case.  Declara- 
tion stated  that  defendant,  after  9th  November, 
1835,  and  after  the  first  election  of  councillors 
under  stat.  5  &  6  W.  4,  c.  76,  was  appointed 
and  acted  as  town  clerk  of  the  boHiiigh  of  L., 
and  continued  to  be  and  act  as  such  town 
clerk,  until  the  expiration  of  his  office  by  his 
lawfid  removal;  that,  after  such  removal,  and 

within  three  months  after  the  expiration  of  de-        -  ^.  -.         jljtj 

fendant's  office,  the  councU  of  the  borough,  in  , «"?»«  7"  "P^  ^«P*  '"^  wpair,  and  the  defoi 
pnnuance  of  tiie  statute,  fuUy  autiiorised  and  ,  ?^^  ^S^^u  ^°  P^^^^^^^^  "^ ^«  P'?^^^-  "* 
lippointed  A.  to  receive  from  defendant,  and  Uu"*\^  «*^*  defendant  ^  an  assi^ec  wiita 
TC4uired  defendant  to  deliver  toX  atrue  ac-  l^'^*  32  Hen.  8,  c. 34,  and  could  thereforeitd 
count  in  writing  o ' 
defendant's  charge 

toe  of  the  act,  and  kwu  w  ou  usuucjo,  »»w.,  w-  i  ,  ^  -  -  __^^  -  «  ,  ,,  ;  ,_ 
gether  witii  proper  vouchers,  &c..  and  also  a  .^F^*^  ^  Pf'  ^°  «?«J«  ^^  ^^^""^^1^  ^ 
Sat  of  tiie  namw  of  debtors,  &c.;  of  which  R|ven  b^  the  plea  did  not  show  a  title  m  tfc 
premises  defendant,  within  the  three  months,  P»a»nt»ff;  3rdly,  that  the  allt^on  m  ^^  oi-J 
had  notice,  and  was,  within  the  three  months. ,  ^f,^«  not  import  a  bi^h  of  tiie  peace;  aj^ 
required  by  A,,  pursuant  to  the  authority,  to  de-  t  ^^**^-^'  that  the  matter  dleged  in  the  rejwiidff 
K/er  tiie  said  matters  and  things  which  i.  was  so ,  ^^«  °^'  ^  departure  from  the  plea.  Wr^U  v. 
autiiorised  to  receive;  that  since  defendant  had  ^^rroughes,  4  D.  &  L.  438. 
nich  notice,  &c.,  and  within  the  three  months, 
a  reasonable  time  for  the  delivery  had  elapsed ; 
that  before  the  expiration  of  defendant's  office, 
to  wit,  on,  &c.,  divers  matters  and  things  were 
committed  to  his  charge  under  the  act,  and  for 
the  corporation,  viz.,  certain  deeds,  &c. ;  that  | 
during  the  time  aforesaid,  defendant  received  i 

moneys  amounting,  &c.,  by  ^-irtue  and  for  the  I  .  \tT"^  "^TaZ^'T  "L'u-  *'™*^"^  TrT 
uftuucjro  oiuuuuuu^,  «^-»  "/    "«•*«  •"**  *"*  ""^  chattel  converted  by  him  to  his  own  use,  i4« 

purposes  of  the  act,  and  had  not  tendered  any  ..  „.  ^«„^,^^«  \^J^^  ^^um^u^  k«  •  imk. 

account  thereof  to  plaintiff ;  and  that,  before  ' '*'*\'***''^'™'\  ^"^^  ^^^^^  ^^^1, 
■a.«,vuui.  I.UVMCVI.   w  |#uuuuu  ,  nuu   i.un%,  i/vstuic    m«it   recovered    sirainai   him   tn  an  a£tlOD  A 

and  at  the  expiration  of  defendant  s  office,  there 
were  divers  persons  from  whom  moneys  were 
due  for  the  purposes  of  the  act,  which  ought 
to  have  been  received  and  accounted  for  to 


Cams  citsd  io  the  judgaeat :  Tsuntoo  v.  C«b; 
7  T.  R.  431 ;  Matures  r.  WestwooJ,  Cro.lIu. 
599,  617  ;  Chaworth  v.  Pbillips.  Moore,  rf 

See  Jtuli^MKMi. 


TROVER. 


Vesting  in  defendant  of  the  property  io  tbe 


ment  recovered  against  him  in  an  ictioDtf 
trover.  Plea,  of  a  former  recovery  in  an  acfiii 
against  a  third  parly. 
A  recovery  in  trover  veats  the  property  a 
plaintiff  by  defendant,  but  who  had  not  paid  S'jJS*'*'  "  *''*  defendwit  as  ,gaintt  ib 
the  same :  Breach,  that  though  it  was  defend-  i  *^  .  ,  '  „,  k„  a  .^;„.,  d  r^,  .  v.^,.^  8. 
anf  s  duty  to  deliver  the  said  .natters  and  things  I  „J°,,T-  f^^^r^tl™  hi  J^n  W» 
to  A.,  and  J.  aU  the  tinie  continued  to  be  au-  i?^'?^  *  ^"*^*.T'k2  ^'^a'^'  "  Tr- 
thonged  to  receive  them,  defendant  had  not^'  *«  X%{l'^^™r,^T'^f^"Ctw' 
deUvered  them  to  ^. ;  brmeans  whereof  plain-  >7"'»^  *'»»»  *?  «»»«"•«»  »>y  ^■'  ^"^  "^ 


tiffs  were  kept  in  ignorance  of  matters  which 
ought  to  have  been  contained  in  the  account, 
list,  and  vouchers,  and  had  been  prevented 
from  obtaining  monev  which  they  might  have 
obtained  if  defendant  nad  performed  his  duty, 
and  from  carrying  on  the  ousiness  of  the  cor- 
poration :  Held,  on  special  demurrer,  that  an 
action  on  the  case  for  breach  of  duty  lay  against 
the  defendant,  and  that  plaintiffs  were  not  re- 
strained to  the  summary  remedy,  under  stat. 
5  &  6  W.  4,  c.  76,  s.  60,  before  justices  of  the 
peace.  And  that  the  appointment  of  A.  to  re- 
ceive the  several  matters  and  things,  and  the 
defendant  to  deliver  them,  were  suffieieatiy 
flUeged.    Mayor  efhiekJMd  t.  Simpsom,  8  U- 


that  action  was  brought,  was  a  conversioa  vA 
later  in  point  of  time  than  the  oonveraiDO  0* 
tioned  in  the  declaration  against  J3.,  and  ^ 
before  the  conversion  in  that  declaration  nvfl- 
tinned,  C,  being  possessed  of  the  hedtkd 
sold  it  to  B.,  who  paid  him  for  the  same,  m 
received  it  under  such  sale,  and  that  the  tak^ 
imder  such  sale  was  the  conversion  complaint 
of  in  the  declaration  against  B :  ffeldt  tfaatt^ 
plea  was  a  good  answer  to  the  action.  Cotf 
v.  Shepherd,  3  C.  B.  QHQ^ 

Cases  cited  in  the  jadgment :  Adams  t.  ^9^ 
ton,  «  Snra.  1078;  Andf^ws,  IB^BMt.Bm   j 
dell,  X  Burr.  1345;  Coaym  v.  Boy«»0»  | 
Elis.  409 ;  Uyfiflld*s cMe»  10  Ca  8«r-  9*^ ' 
Unwin  t.  St.  Queutao,  It  M.  &  W.  fft. 


DIGEST,    AND   JOURNAL   OP  JURISPRUDENCE. 


SATURDAY,  MARCH  11,  1848. 


■  ■**  Quod  magifl  ad  nos 
Pertinet,  et  nesdre  malum  est,  agitamus." 

HORAT. 


^lEW  BILLS  BEFORE  PARLIAMENT. 
—PROTECTION  OF  JUSTICES'  BILL. 


The  scope  and  objects  of  four  separate 
>ills  laid  upon  the  table  of  the  House  of 
]k)minouSy  shortly  afler  the  re-assembling 
»f  parliament,  by  the  Attorney-General, 
were  briefly  adverted  to  in  a  former  number, 
ante,  p.  390).  The  bills  have  since  been 
>rinted,  and  regard  being  had  to  the  subject- 
natter  of  the  proposed  enactments,  as  well 
m  to  the  changes  introduced  by  them  in 
aw  and  practice,  it  must  be  admitted  the 
)ills  are  one  and  all  deserving  of  careful 
ioosideration  on  the  part  of,  the  magistracy, 
he  legal  profession,  and  the  legislature. 
>f  the  four  bills,  that  which  strikes  113  as 
ar  the  most  important  in  reference  to  its 
fffects  upon  public  and  private  rights,  is 
hat  entitled  '^  A  Bill  to  protect  Justices  of 
he  Peace  from  Vexatious  Actions  for  Acts 
loae  by  them  in  the  execution  of  their 
ffice." 

The  intention  of  the  proposed  measure, 
18  appears  from  the  preamble,  is  to  preserve 
astices  of  the  peace,  acting  in  the  bondjlde 
xercise  of  what  they  may  have  conceived 
o  be  their  duty,  from  vexatious  actions, 
eaerving,  nevertheless,  to  a  party  injured 
»y  any  act  of  a  justice,  the  right  to  main- 
ain  an  action,  where  the  justice  has  acted 
aalidously,  and  without  reasonable  or 
irohable  cause.  It  may  be  safely  conceded, 
hat  justices  are  fairly  entitled  to  the  pro- 
ection  here  contemplated^  so  far  as  such 
iroteetion  is  oonpaiible  with  the  security 
4  individaals  in  respeet  to  their  liberty, 
)roperty,  and  character.  It  may  be  doubted. 
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however,  whether  some  of  the  provisions  of 
the  proposed  bill  would  not  operate  to 
abridge  the  rights  of  parties  injuriously 
affected  by  the  acts  of  magistrates,  and  to 
deprive  them  of  those  remedies  which  the 
existing  law  affords,  where  a  justice  acts,  iu« 
advertently,  negligently,  or  without  due 
caution  and  circumspection,  although  not 
corruptly  or  maliciously.  As  this  bill,  in 
common  with  the  others  presented  to  par« 
liament  by  the  Attomey-ueneral,  has  been 
referred  to  a  select  committee,  consistiug  of 
the  Hon.  and  Learned  Mover,  together  with 
Mr.  Henley,  Mr.  Cliffbrd,  Sir  John  Pai^ 
ingion,  Mr.  LangsUmj  Mr.  CrippSt  Mr» 
JFriffhteon,  Mr.  Robert  Palmer,  and  Sir 
John  Guest,  it  would  be  idle  to  anticipate 
the  alterations  that  may  be  introduced  in  it, 
or  the  shape  it  may  assume  when  it  is  agaia 
brought  under  the  consideration  pf  the 
House.  All  that  can  be  done  at  present  ii^ 
to  direct  attention  to  the  leading  provisiona 
of  the  bill  as  it  is  printed,  a  knowledge  of 
which  will  enable  our  readers  to  appredata 
the  spirit  in  which  the  subject  will  be  dealt 
with  by  the  committee. 

The  bill  begins  by  enacting,  that  every 
action  brought  against  any  justice,  for  any 
act  done  by  him  in  the  execution  of  his  duty 
with  respect  to  any  matter  within  his  juria» 
diction,  shall  be  on  the  case,  and  it  shall 
be  expressly  alleged  in  the  declaration  that 
such  act  was  done  maliciously  and  without 
reasonable  or  probable  cause,  and  if  at  the 
trial  upon  the  general  issue  pleaded,  the 
plaintiff  shall  &u  to  prove  such  allegatioQ« 
he  shall  be  nonsuitedi  or  a  verdict  g'vea  for 
the  defendant.     In  every  case  in  which  a 
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New  Bills  before  ParUameut— Protection  qf.  Justice^  Bill. 


justice  acts  within  the  scope  of  his  jnrisdic- 
tion,  therefore,  to  entitle  the  plaintiff  to 
recoTer,  he  must  prore,  not  only  that  the 
defendant    acted    without  reasonahle  and 

J>rohable  cause,  but  aUo  that  he  acted  ma- 
iciously.  The  expediency  of  throwing  this 
twofold  shield  around  justices  is  somewhat 
questionable.  The  race,  of  which  Justice 
Shallow  is  the  dramatic  incarnation,  may 
not  yet  be  extinct ;  but  we  think  too  highly 
k>f  this  class  of  the  magistracy  to  suppose 
that  they  need  the  protection  of  the  law  to 
such  an  extent,  that  no  man  can  maintain 
an  action  unless  he  is  prepared  to  prove  that 
the  justice  has  acted  wickedly  as  well  as 
absurdly.  It  were  much  better  and  more 
intelligible  at  once  to  enact,  ''without  more, 
that  no  action  should  be  maintainable 
against  a  justice  for  anything  done  by  him 
in  the  execution  of  his  office. 

The  second  section  provides,  that  for  any 
act  done  under  a  conviction  or  order  made, 
or  warrant  issued,  by  a  justice,  in  a  matter 
in  which  he  has  not  jurisdiction,  or  in  which 
he  shall  have  exceeded  his  jurisdiction,  no 
action  shall  be  brought  until  the  conviction 
fthall  be  quashed ;  or,  if  the  warrant  be  fol- 
lowed by  an  order  or  conviction,  until  the 
order  or  conviction  shall  be  quashed ;  and 
It  is  further  provided,  that  if  a  justice  issues 
a  warrant  for  an  alleged  indictable  offence, 
and  the  person  against  whom  the  warrant 
issues  has  been  summoned  personally  or  by 
leaving  the  summons  at  his  abode,  and  does 
not  appear  according  to  the  exigency  of  the 
summons,  no  action  shall  be  maintained 
against  the  justice  for  anything  done  under 
such  warrant.  Bearing  in  mind  that  this 
section  contemplates  no  other  cases  but 
those  in  whicli  a  justice  has  acted  without 
jurisdiction,  or  has  exceeded  his  jurisdiction, 
mm  in  other  words,  where  he  has  acted 
illegally — ^the  difficulties  sought  to  be  thrown 
in  file  way  of  the  party  aggrieved  in  seek- 
ing to  obtain  redress  are  of  a  very  serious 
nature.  If  the  illegal  act  of  the  justice 
arises  upon  an  order  or  conviction,  the  order 
or  conviction  must  be  quashed,  either  upon 
ttppeal,  or  by  application  to  the  Queen's 
Bench,  as  a  proceeding  preUminary  to  bring- 
ing the  action.  Those  who  have  any  prac- 
tical acquaintance  with  such  matters  know, 
that  an  order  or  conviction  cannot  be 
quashed,  either  upon  appeal,  or  by  i^iplica- 
tion  to  the  Queen's  Bench,  without  con- 
siderable expense  and  delay,  and  the  bill 
under  consideration  does  not  point  out  how 
the  injured  party  is  to  be  reimbursed  or  in- 
demnified for  the  expense  to  be  incurred  in 
qnashin  J  the  conviction  or  order ;    but  the 


9th  section  fixes  the  period  of  limitation  in 
actions  against  justices  at  "six  calendar 
months  next  after  the  act  complaioed  of 
shall  have  been  committed ;"  so  uat  if  ilie 
conviction  or  order  is  not  quashed  within 
that  period,  the  right  of  action  is  at  an  end. 
The  proviso  which  takes  away  the  right  of 
action  against  a  justice  for  anything  done 
on  a  warrant,  preceded  by  a  summons  which 
has  not  been  attended  to,  requires  to  be  con- 
siderably modified.  As  at  pi^seot  framed, 
a  case  may  be  supposed,  in  which  a  sum- 
mons should  be  left  at  an  accused  person's 
house,  at  a  time,  or  under  circumstances, 
which  would  render  it  impossible  for  the 
accused  party  to  attend  according  to  the 
exigency  of  the  summons.  If  an  illeni 
warrant  then  issued,  however  grievoas  ue 
injury  inflicted  by  its  execution,  the  injnred 
party  would  be  lefl  without  any  remedy 
against  the  justice ! 

The  3rd  section  of  the  bill  appears  to  be 
unobjectionable:  it  simply  enacts  that 
where  a  conviction  or  order  shall  be  made 
by  one  justice,  and  a  warrant  of  distress  oi 
commitment  shall  be  granted  thereon  by 
another  justice,  bond  Jide  and  without  col- 
lusion, no  action  shall  be  brought  against 
the  justice  who  granted  such  warrant,  bat 
the  action  (if  any)  shall  be  brought  against 
the  justice  who  made  such  conviction  or 
order. 

The  next  section  provides,  that  no  action 
shall  be  brought  against  the  justice  who 
grants  a  warrant  of  distress  against  any 
,  person  named  and  rated  in  a  poor  rate,  by 
reason  of  any  defect  or  irregularity  in  the 
rate,  or  by  reason  of  such  person  not  bciog 
liable  to  be  rated  therein,  unless  the  plais* 
tiff  shall  have  appealed  against  such  rate, 
and  unless  at  the  time  of  issuing  such  war- 
rant such  appeal  be  then  pending,  or  hart 
been  tried  and  such  rate  quashed.  In  thi» 
case,  as  in  the  case  of  convictions  and 
orders  already  adverted  to,  the  injured  party 
is  to  incur  the  expense  of  appeahng  against 
the  rate,  before  the  action  can  be  com- 
menced. 

The  5th  section  declares,  that  where  i 
discretionary  power  is  given  to  a  justice  by 
any  act  of  parliament,  no  action  shall  be 
brought  against  him  by  reason  of  the 
manner  in  which  he  shall  have  exercised  bis 
discretion — a  provision  which,  if  necessary, 
seems  to  be  reasonable. 

The  6th  section  proposes  to  introduce  t 
novel  branch  of  practice.  It  recites,  thai 
justices  often  refrain  firom  the  execution  of 
duties  relating  to  their  office,  doobdng 
whether  they  may  hwfolly  act,  and  (nmf 
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actions,  and  that  it  would  conduce  to  the 
advancement  of  justice,  if  such  justicesjwere 
enabled  and  directed  to  perform  their  duties 
without  risk.  It  therefore  enacts,  that 
where  a  justice  refuses  to  do  anj  act  for 
fear  of  subjecting  himself  to  an  action,  the 
party  requiring  such  act  to  be  done  may 
apply  to  the  Queen's  Bench  upon  affidavits, 
for  a  rule,  calling  upon  such  justice,  and 
also  upon  the  party  to  be  affected  by  such 
act,  to  show  cause  why  such  act  should  not 
be  done,  and  if  good  cause  shall  not  be 
shown,  the  rule  may  be  made  absolute,  with 
or  without  costs ;  and  the  justice,  .upon 
being  served  with  the  rule,  sball  obey  the 
same,  without  being  subject  to  an  action 
for  such  obedience.  The  effect  of  this 
enactment  will  be,  to  relieve  justices  from 
all  responsibility  which  they  are  not  willing 
voluntarily  to  incur.  Every  doubtful  ques- 
tion will  have  to  be  discussed  and  deter- 
mined in  the  Court  of  Queen's  Bench  in 
the  first  instance,  and  with  the  pressure  of 
business  which  already  exists  in  that  court, 
Lt  is  not  easy  to  conceive  how  the  judges 
will  find  time  to  dispose  of  the  ad(titional 
business  thus  sought  to  be  thrown  upon 
them. 

The  7th  section  merely  provides,  that 
svhere  a  warrant  of  distress  or  commitment 
founded  on  a  conviction  or  order  shall 
[>e  confirmed  upon  appeal,  no  action 
(hall  be  brought  against  the  justice  who 
p'anted  such  warrant,  by  reason  of  any 
lefect  in  such  conviction  or  order ;  and  the 
Mh  section  enacts,  that  if  an  action  be 
wrought  against  the  provisions  of  this  act, 
t  judge  of  the  court,  upon  the  application  of 
lie  defendant,  and  upon  an  affidavit  of  facts, 
nay  set  aside  proceedings  in  the  action, 
vith  or  without  costs.  Throwing  upon  a 
udge  at  chambers,  rather  than  upon  the 
^ourt,  the  responsibihtyof  deciding  whether 
I  party  who  considers  himself  aggrieved  has 
•r  has  not  a  right  of  action,  is  so  obviously 
•bjectionable,  that  if  this  bill  should  be 
ubmitted  to  the  judges,  we  entertain  Httle 
ioubt  the  enactment  in  question  will  be 
rK>dified,  and,  at  all  events,  an  appeal  given 
o  the  court  from  the  decision  of  the  judge. 

Sections  10,  11,  12,  and  13,  contain 
revisions  to  be  found  in  many  acts  of 
3.rliament,  directing  a  month's  notice  of 
be  intended  action, — ^that  the  venue  shall  be 
Eid  in  the  county  in  which  the  act  com- 
If&ined  of  was  committed — and  the  defend- 
Kxt  be  allowed,  to  plead  the  general  issue 
Lid  give  the  special  matter  in  evidence, 
nd  to  tender  amends  or  pay  money  into 
otirt. 
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The  14th  section  is  substituted  for  the 
prorisions  of  the  statute  43  Greo*  3,  with 
some  important  modifications.  We  copy  it 
without  abridgment : — 

'*  In  all  cases,  where  the  plaintiff  in  any  such 
action  shall  be  entitled  to  recover,  and  he  shall 
prove  the  levying  or  payment  of  any  penalty 
or  sum  of  money  under  any  conviction  or  order^ 
as  parcel  of  the  damages  he  seeks  to  recover, 
or  if  he  prove  that  he  was  imprisoned  under 
such  conviction  or  order,  ana  shall  seek  to 
recover  damages  for  any  such  imprisonment, 
he  shall  not  be  entitled  to  recover  the  amount 
of  such  penalty  or  sum  so  levied  or  paid,  or 
any  sum  beyond  the  sum  of  twopence,  as 
damages  for  such  imprisonment,  or  any  costs  of 
suit  whatsoever,  if  it  shall  be  proven  that  h» 
was  actually  guilty  of  the  offence  of  which  he 
was  so  convicted,  or  that  he  was  liable  by  law 
to  pay  the  sum  he  was  so  ordered  to  pav,  and 
(with  respect  to  such  imprisonment)  that  he 
had  undergone  no  greater  punishment  than 
that  assigned  by  law  for  the  offence  of  which 
he  was  so  convicted,  or  for  non-payment  of  the 
sum  he  was  so  ordered  to  pay. 

The  15th  section  provides  for  oosta^ 
which,  in  certain  specified  cases^  are  to  be 
taxed,  either  for  plaintiff  or  defendant,  as 
between  attorney  and  client ;  and  the  only  . 
remaining  section  of  importance  is  ,the  18th» 
which  repeals  the  7  James  Ist,  c.  5,  the  21 
James  1st,  c.  12,  so  much  of  24  Geo.  2,  c» 
44,  as  relates  to  aotkniB  against  justiee8» 
and  the  43  Geo.  3,  c.  141,  except  so  ftr  a» 
they  may  repeal  other  statutes. 

Anxiously  desiring  to  see  the  maffisftraoy 
in  every  grade  upheld  and  protected  in  th^ 
administration  of  their  duties,  we  deem  it 
also  desirable,  that  the  execution  of  a  trust 
so  grave  and  important  should  be  attended 
with  a  degree  of  responsibihty  sufficient  to 
secure  the  exercise  of  due  caution  and  con* 
sideration  on  the  part  of  those  invested 
with  such  extensive  powers.  The  summary 
above  given  of  the  leading  provisions  of  the 
bill  now  before  parliament,  and  the  ao-  . 
companying  observations,  will  enable  oar 
readers  to  judge  for  themselves  whether 
the  principle  of  protection  is  carried  so  fiur^ 
as  to  engmt  unnecessaTy  exceptions  oa  the 
rule,  tbit  there  is  no  wron^  without  a 
remedy.  When  the  bill  is  again  submitted 
to  parliament,  after  having  passed  through 
committee,  we  shall  revert  to  its  enactments^ 
and  hope  to  find  them  amended  in  such  a 
manner  as  to  entitle  the  bill  to  a  degree'of 
commendation  less  qualified  than  we  are 
now  enabled  to  bestow  upon  it. 
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PROCEEDINGS 

THE  CERTIFICATE  DUTY. 


FOR   REPEALING 


In  out  last  week's  statement  of  the 
measures  adopted  for  bringing  before  par- 
littnent  the  subject  of  the  repeal  of  the  cer- 
tificate dutj,  we  reported  the  proceedings  of 
the  Incorporated  Law  Society  and  the  Man* 
cliesteT  Law  Association.  The  Metropolitan 
and  ProTincial  Law  Association  are  also  in 
the  field,— joining  the  other  professional 
bodies  in  promoting  the  general  object. 

The  statement  in  support  of  the  repeal  of 
the  tax,  a  copy  of  which  appeared  in  our 
last  number,  (p.  424,  ante,)  has  been  for- 
warded, 1  St,  to  all  the  provincial  law  so- 
cieties,— 2ndly,  to  all  the  country  members 
of  the  Incorporated  Society,— 3rdly,  to  all 
the  countiy  members  of  the  Metropolitan 
and  ProTincial  Law  Association, — and  4thly, 
in  the  towns  where  there  are  no  law  so- 
cieties, or  members  belongbg  to  any  law 
society,  (we  are  sorry  to  say  a  considerable 
number,*)  it  has  been  transmitted  to  the 
town  clerk,  or  derk  to  the  magistrates^  or 
other  influential  solicitor. 

Numerous  petitions,  as  our  readers  are 
aware,  have  abeady  been  presented  for  the 
repeal  of  the  tax,  of  which  a  list  is  subjoined. 
Tn^se  are,  for  the  most  part,  firom  the 
smaller  towns  and  from  individuals,  the 
signatures  amounting  to  about  1400.  To 
tlas  number  we  must  now  add  the  1400 
members  of  the  Incorporated  Law  Society 
represented  by  the  Council  under  the  com- 
mon seal  of  the  society.  Doubtless,  when 
the  petitions  of  Manchester,  Liverpool, 
Birmingham,  Leeds,  and  other  large  towns 
and  districts,  are  presented,  the  numerical 
force  will  be  more  than  doubled. 

It  is  proposed,  we  understand,  to  convene 
a  general  meeting  of  the  whole  London  pro- 
fession, in  the  Hall  of  the  Incorporated 
Society,  at  as  early  a  day  as  may  be  expe- 
dient ;  and,  at  all  events,  to  procure  the 
individual  signatures  of  London  solicitors, 
and  to  put  their  influence  in  requisition 
amongst  the  members  of  parliament. 

The  intended  bill  for  the  repeal  of  the 
tax,  to  which  we  adverted  last  week,  may 
aptly  follow  the  precedent  of  1824,  repeal- 
ing the  stamps  on  law  proceedings  by  the 
5  Geo.  4,  c.  41.  Sir  Jonn  Copley  was  then 
the  Attorney-General,  and  we  hope  that  Sir 
Jcbn  Jervis  will  not  be  less  willing  than  his 
dittinguished  predecessor  to  do  justice  to 


•  There  are  no  less  than  15  English  and  10 
Welsh  counties  in  which  there  is  no  law 
society. 


the  larger  branch  of  that 
which  he  is  the  head. 

Obviously,  however,  there  mnt  adU  be 
an  annual  repistraiion  of  attorneys.  Thi 
6  k  7  Vict.  c.  73,  (the  Attoroeys*  ind  &► 
Udtors'  Act,)  will  require  some  slteratioDia 
order  to  simplify  the  annoal  certifioite  now 
issued  by  the  Uedstrar  of  Attorneys  lad 
SoUcitors,  and  render  it  a  complete  autho- 
rity to  practise,  without  either  stsmping  ot 
entering.  Besides,  therefore,  the  sub- 
stantial saving  of  money,  there  will  be  i 
saving  of  time  and  trouble. 

One  of  our  contemporaries  ttkei  (ft 
granted  that  there  is  no  present  chsnoe  d 
success,  and  talks  proudly  of  buckling  <a 
his  armour  for  five  years,  anticipating  e 
long  harvest  of  profitable  exertion.  We 
would  make  much  fewer  campaigns  in  it* 
tacking  this  grievance,  and  have  no  appn- 
hension  that  "  our  occupation  will  be  gone" 
when  that  grievance  is  no  more.  There  aie 
other  Urge  fields  of  poiodioai  exertion:- 
Such  as  the  taxes  upon  the  adminiatntioD 
of  justice  ;^the  right  of  advocacy  by  it- 
torneys ; — ^remoring  the  restrictions  of  tlie 
Inns  of  Court  ;^the  encroachments  made 
in  regard  to  government  solicitorships,**' 
the  exclusion  of  attorneys  frona  local  jttdg^ 
ships  and  other  posts  of  distinction;*- 
forced  and  unauthorixed  referencea  ni 
compromises  ;-HDany  objectionable  pointi 
in  the  practice  of  retuners ;— o^ect  rf 
attendance  after  acceptance  of  briefs  ;--aBd 
other  matters  equally  injurious  and  incoe- 
venient  both  to  clients  and  attomeji. 
Ample  scope  and  room  enough  may  be 
here  found  for  five  years,  hut  we  hope  to 
make  much  shorter  work  of  the  pon-tax. 

We  proceed  now  to  a  few  points  of  pnfr 
tical  advice  in  conducting  the  attack  upon 
the  stronghold  which  has  to  be  carried. 

1.  We  recommend  that  the  petitksi 
should  be  as  speedily  as  possible  sent  np 
to  the  members  representing  the  seTem 
counties,  cities,  or  boroughs  wnere  the  pe- 
titioners respectively  reside.  This  will  be 
preferable  to  sending  them  either  to  tbc 
Incorporated  Law  Society  or  the  Metropo- 
litan and  Provincial  Law  Association,  ^ 
through  any  other  professional  channel  in 
London,  fey  submitting  theni  to  the  mesh 
hers  themselves,  attention  will  be  better 
secured  than  through  any  other  medium. 

2.  We  would  suagest,  also,  that  info^ 
mation  be  given  to  the  Secretary  of  the  h|r 
corp(mted  Law  Sode^  and  the  Metn^ 
tan  and  Provindal  Law  Assoeiatiom  ^ 
whatever  petitions  miqr  be  presentsd,  and 
to  whom  entrusted. 
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3.  It  win  be  expedient  to  provide  the 
secretary  with  letters  which  may  be  tnui»- 
mitted  to  the  Members  when  the  principle 
of  the  bill  is  to  be  brought  under  considera- 
tion, in  order  to  ensure  a  favourable  division 
when  that  question  comes  on. 

4.  The  injustice  of  the  tax  should  be 
strongly  set  forth.  "  Reasons  in  support 
of  the  repeal"  should  be  submitted  to  every 
member.  Our  representatives,  who  have  so 
many  subjects  to  consider,  are  slow  to  un- 
derstand the  details  of  any  of  them.  The 
claim  to  redress  must  be  made  palpable  and 
irresistible. 

We  have  one  word  to  say  as  to  the  speed 
with  which  measures  of  this  extensive  nature 
are  expected  to  be  conducted.  A  few  in- 
dividuals, junior  members  of  the  profession, 
of  a  moderate  amount  of  practice,  may  find 
time  to  meet  and  come  to  very  rapid  con- 
clusions ;  but  large  bodies  of  men,  whose 
leaders  are  much  occupied,  and  scattered 
over  a  large  space,  cannot  readily  assemble 
and  act  with  "  infinite  promptitude."  The 
business  of  clients  cannot  be  instantly  laid 
aside,  and  the  business  of  the  profession 
taken  up  exclusively.  We  are  sure  that 
much  pains  and  labour  have  been,  and  will 
be,  bestowed  by  those  who  are  engaged  in 
the  present  movement,  and  we  hope  they 
will  be  cordially  assisted  both  in  town  and 
country;  and  that  the  result  will  be  as 
satisfactory  as  can  be  rationally  expected. 

list  of  places  from  whence  petitions  have 
been  presented : — 


Abergavenny. 

Aberystwyth. 

Ashburton. 

Ashton-under-Lyne. 

Azbridffe. 

Barnard  Castle. 

Bamsley. 

Barton-on-Humber. 

Barnstaple. 

Bawtry. 

Berwick-on-Tweed. 

Bideford. 

Bolton. 

Boston. 

Botesdale. 

Bradford. 

Bridgewater. 

Brighton. 

B  urton-on-Trent. 

ZHiard. 

Uolne. 

I^rickham. 

!^rowle. 

I^liichester. 

i^Iieltenham* 

Oartford. 

^ebenhanu 

[>tidley. 


Easingwold, 

Ely. 

Epworth. 

Exeter. 

Gainsborough. 

Gosport. 

Halstead. 

Haverfordwest. 

Hereford. 

Hinton. 

Honiton. 

Horbury  and  Ossett. 

Huddersfield. 

Kirton-in-Lindsey. 

Kidderminster. 

King8ton-on-HulI. 

Lancaster. 

Leominster. 

Llandilo. 

Lymington. 

^laccle8field. 

Market  Drayton. 

Molton,  South. 

Monmouth. 

Newcastleomder-Lyne 

Newport. 

Newton  Abbott 

NorthaHevton. 


Norwich.  Thirsk. 

Pickerinff.  Tiverton. 

Plymonm.  Torrington. 

Retford,  East.  Towcester. 

Ruthin.  Uttoxeter. 

Rye.  Wakefield. 

St.  Helen's.  Wal(»all. 

Shaftesbury.  Wareham. 

Sheffield.  Warrington. 

Shrewsbury.  Wellington. 
Somerton&  Langport.     Wells. 

Southwell.  Whitehaven. 

Stamford.  Wigan. 

Stokesley.  Wimborne. 

Stone.  Westori-on-Sea. 

Sudbury.  Wincanton. 

Sutton  Coldfield.  Wolverhampton. 

Tenterden.  Wrexham. 
Tenbury. 

List  of  members  who  have  presented  pe- 
titions : — 


Sir  lliomas  Ackland. 
Col.  Anson. 
Mr.  Bailey. 
Mr.  Bankes. 
Mr.  Barkly. 
Mr.  Benbow, 
Dr.  Bowring. 
Viscount  Brackley. 
Mr.  Bremridge. 
Sir  J.  Y.  Buller. 
Mr.  Cabbell. 
Mr.  Cobden. 
Mr.  Cockbum. 
Mr.  Divett. 
Mr.  O.  Duncombe. 
Mr.  Greenall. 
Mr.  Greene. 
Mr.  Headlam. 
Mr.  Heathcote. 


Mr.  Hodges. 

Sir  Alex.  Hood. 

Mr.  Jackson. 

Mr.  LitUeton, 

Mr.  Locke. 

Mr.  Mackinnon. 

Col.  Matheson. 

Mr.  MUes. 

Mr.  Moody. 

Mr.  Ronnaell  P&lmer. 

Mr.  Patten. 

Col.  Powell. 

Mr.  Campbell  Ronton. 

Mr.  Sandars. 

Mr.  K.  Seymer. 

Mr.  Stanley. 

Mr.  Thicknesse. 

Col.  Thompson. 

Mr.  Ward. 


NOTES  ON  EQUITY. 

■OUCITORS'  LIKN   ON  BOOKS. 

Ths  lien  of  solicitors  on  the  deeds,  papers, 
and  securities  of  their  clients  and  on  the  fund 
in  court  or  other  monies  for  the  costs  due  to 
them,  has  been  established  by  numerous  de* 
cisions,  not  only  with  regard  to  the  charges  ap- 
plicable to  such  deeds,  papers,  or  monies  in 
particular,  but  for  their  charges  in  general.* 

In  a  case  lecently  reported,^  the  solicitori 
claimed  a  lien  on  the  copies  of  a  very  expensive 
work  which  had  been  delivered  to  them  for  the 
purpose  of  being  produced  to  the  witnesses  on 
a  trial,  for  the  supply  of  paper  for  the  woik, 
and  payment  for  which  had  been  refused,  on 
the  ground  that  it  of  was  a  very  inferior  quality. 


•  mtcheU  v.  Oldjleld,  4T.  R.  123 :  HoUii  t» 
Claridge,  4  Taunt.  807;  Stevemon  v.  Blackehck, 
iM.kS.  535;  Emarte  Mmik,  6  Mad.  462 1 
Worral  John$<m,  2  J.  &  W.  318. 

*  Frisweli  v.  Kny,  15  Sim.  191. 
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The  lien  was  claimed  for  the  costs  of  defendiDg 
the  action. 

It  was  coQiendedi  in  opposinf;^  the  applica- 
calaon>  that  the  lien  did  not  extend  to  articles, 
such  as  books,  as  in  the  present  case,  or  models 
or  machines,  delivered  to  solicitors  for  the  pur- 
pose of  being  exhibited  to  witnesses  or  a  jury. 

The  Viee-ChanceUor  said,  that  the  books 
tended  to  manifest  the  defendant's  right  to  de- 
feat the  plaintiff  in  the  action,  and  therefore  he 
could  not  but  think  that  the  solicitors  had  a 
lilen  upon  them, 

BANKRUPTCY    AND    INSOLVENCY 
LAW  AMENDMENT. 

^  The  Committee  appointed  by  the  Asso- 
ciation of  Merchants,  Bankers,  and  Traders 
in  the  Metropolis,  have  recently  sent  forth 
tbe  following  statement  of  the  grievances  of 
which  they  complain,  and  the  remedies  they 
propose.*  We  copy  the  document  without 
any  material  abridgment,  reserving  the  ob- 
servations its  perusal  sng^sts  for  a  future 
number :— - 

''The  mercantile  and  trading  classes  com- 
plain that  under  the  present  law — 

"  They  have  no  prompt  and  eif^ctual  means 
of  recovering  payment  of  their  debts : 

"That  no  efficient  punishment  is  ensured  to 
the  fraudulent  and  dishonest  debtor ; 

"That  the  Court  of  Bankruptcy  does  not 
afford  the  facilities  which  it  is  desirable  it 
should  do,  for  the  administration  of  the  estates 
of  insolvents  therein ; 

"  That  to  these  defects  may  be  attributed  the 
destruction  of  the  fair  profits  of  the  legitimate 
tinder. 

"The  Metropolitan  Committee  submit  the 
following  summary  of  the  alterations  they  pro- 
pose for  remedying  these  evils,  and  for  im- 
proving  the  Law  of  Bankruptcy  and  Insol- 
vency ;  and  in  so  doinff,  they  are  desirous  it 
should  be  understood  that  their  object  is  not  to 
punish  all  debtors  indiscriminately,  but  rather, 
by  ensuring  the  punishment  of  the  reckless  and 
fraudulent  trader,  to  place  in  relief  the  conduct 
of  those  who  may  apply  to  the  court  under  the 
pressure  of  misfortune  to  assist  them  in  a  fair 
distribution  of  their  property  amongst  their 
creditors.  To  accompnsh  this,  the  committee 
desire  to  make  the  administration  of  the  Bank- 
rupt Laws  so  efficient  that  they  may  be  uni. 
versaUy  resorted  to,  as  well  for  the  benefit  of 
the  debtor  as  for  that  of  the  creditor.  With 
this  view  it  is  proposed — 

"  Firstly.— To  restore  the  law  of  arrest  for 
debt  upon  mesne  process,  with  ample  precau- 
tions against  the  aouses  which  prevailed  under 
tbe  old  law. 

''  For  this  purpose,  the  committee  adopt  the 
Orovisiona  o{  a  bill  brought  into  the  House 
of  Commons  by  Mr.  Waffburton,  in  1846, 


under  which  the  arrest  would  Be  elected  pnly 
by  the  order  of  a  Commissioner  of  the  Court  of 
Bankruptcy,  to  be  obt^ed  upon  satisfactory 
proof  of  the  existence  of  a  bona  fide  debtof  2ol. 
or  upwards,  and  of  payment  baring  been  twice 
demanded  within  a  hmited  period  previously  to 
the  application  for  leave  to  arrest. 

"  Immediately  upon  arrest,  the  debtor  wodM 
be  brought  before  the  Commissioner,  wb 
would  be  empowered,  after  examinaUon  of  the 
parties,  to  discharge  the  debtor  from  costody, 
either  unconditionally,  or  upon  payment  of  a 
sum  of  money  into  court,  or  upon  his  finding 
bail  to  such  amount  as  the  commissioner  might 
direct.  He  would  also  be  entitled  to  bia  re- 
lease  upon  his  signing  (if  he  should  be  liable  to 
the  Bankrupt  Laws)  a  declaration  of  insolrency, 
or  petitioning  the  Court  of  Insolvent  Debton 
for  relief. 

"  Secondly. — ^The  committee  recommend  & 
following  measures  for  securing  punishment  to 
the  fraudulent  and  dishonest  debtor  :— 

"To  give  to  the  commissioners  absolute  (fis- 
cretion  at  any  time  to  refuse  or  withdrav  the 
protection  which  every  bankrupt  now  obtaha 
as  a  matter  of  course  immediately  upon  Iob 
surrendering  under  the  fiat. 

"To  render  the  refusal  or  withdrawal  of  pio- 
tection  compulsory  upon  the  court  when  the 
bankrupt  shall  fail  to  show  that  his  bankrnptcj 
has  arisen  otherwise  than  from  fraud,  gambling, 
wilful  misconduct,  or  extravagance ;  or  in  case 
of  concealment,  or  making  away  with  his  pro- 
perty or  books,  contracting  debts  witbant 
reasonable  expectation  of  ability  to  pay  them, 
and  for  other  offences  which  are  now  by  ths 
present  Bankrupt  Law  punishable  as  felonies 
or  misdemeanours. 

**  To  give  to  the  creditors  who  have  prored 
their  debts,  and  to  the  assignees  for  the  wbok 
amount  of  debts  admitted  to  be  due  by  the 
bankrupt,  the  power  of  judgment  creditors  to 
take  the  person  of  the  bankrupt  in  executioD 
when  thut  deprived  of  protection :  and,  in  case 
of  such  execution,  the  bankrupt  shall  not  be 
entitled  to  his  release /or  a  period  noiexcetdix^ 
three  years  (the  maximum  period  of  remand 
possessed  by  the  Insolvent  Debtors*  Court,) 
except  by  order  of  the  commissioner  who  with. 
drew  the  protection. 

"  As  an  inducement  to  creditors  to  midff- 
take,  when  circumstances  require  it,  the  criim- 
nal  prosecution  of  fraudulent  bankrupt;,  tbe 
committee  propose  to  throw  the  expense  of 
criminal  proceedings  on  the  country,  instead  of 
on  the  estate.  It  is  manifestly  unjust  that  ere- 
ditors,  already  injured  by  the  loss  of  their  pro- 
perty, should  be  called  upon  to  pay  the  ex- 
penses— ^generally  heavy,  of  a  criminal  p^)8^ 
cution,  especially  as  in  such  cases  there  islittfe 
or  no  dividend  for  them.  The  practical  open- 
tion  of  the  present  system  is,  that  indictmcnti 
are  scarcely  ever  resorted  to,  and  that  the  rof« 
escapes  the  punishment  he  deserves. 

"Thirdly^-rln  order  to  make  the  preseol 
proceedings  upon  the  summons  W  a  deWw 
Wore  the  Court  of  Bankruptcy  more  cftcW 
and  to  give  greater  protectimi  to  die  propffV 
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of  the  debtor  Tor  the  benefit  of  the  crediton,  it 
is  proposed  to  simplify  the  notice  and  affidavit 
preliminary  to  obtaining;  the  summons ;  to  fa- 
cilitate the  service  of  both  the  notice  and  sam- 
monsy  and  to  require  upon  the  debtor's  appear- 
ance thereupon,  additional  evidence  of  having 
a  good  defence  to  the  claim  beyond  his  oion  affi- 
davit. It  is  also  proposed  to  require  security 
b^  bond,  with  sureties,  for  the  protection  of 
his  pro))erty  during  the  14  days^  interval  al- 
lowed between  the  appearance  upon  the  sum- 
mons and  the  act  of  oankruptcy,  and  in  default 
of  such  security*  or  upon  the  non-appearance 
of  the  debtor  on  the  summons,  to  empower  a 
person  to  be  named  by  the  court  to  take  charge 
of  his  property  as  the  court  should  direct,  until 
he  can  be  made  bankrupt. 

"  Fourthly.— It  is  the  desire  of  the  com- 
mittee to  facilitate  as  much  as  possible  the 
administration  oi  the  estates  of  insolvents  in 
the  Court  of  Bankruptcy,  and  for  this  purpose 
to  remove  all  unnecessary  sources  of  expense, 
trouble,  and  delay.  They  desire  to  abolish  the 
fiat,  and  to  give  to  the  Court  of  Bankruptcy 
original  jurisdiction  to  declare  a  party  bankrupt 
upon  proof  of  the  present  requisites,  viz.,  the 
petitioning  creditors  debt,  and  the  trading,  and 
act  of  bankruptcy  by  the  debtor. 

**  The  committee  see  no  advantage  whatever 
in  the  present  fiat,  while  it  entails  upon  the 
creditors  delay,  trouble,  and  expense. 

*'It  is  proposed  that  the  heavy  payments 
made  to  the  court^should  altogether  cease.  40/. 
are  now  paid  in  every  bankruptcy,  besides 
tmaUer  amounts,  which  are  applied  in  dis- 
charging the  salaries  of  the  commissioners  and 
officers  of  the  court,  compensations  to  those 
who  have  retired,  and  for  the  support  of  the 
huilding.  It  is  thought  that  the  maintenance 
of  this  branch  of  judicature  ought  to  be  home 
hy  the  State  outof  the  Consolidated  Fund,  inthe 
same  manner  as  that  of  the  courts  of  law  and 
equity,  [qy.]  and  the  Insolvent  Debtors*  Court. 
line  large  sums  idready  accumulated  for  this 
court,  under  the  denomination  of  "  the  Secre- 
tary of  Bankrupts'  Fund,"  and  the  "  Secretary 
of  Bankrupts'  Compensation  Fund,"  might  be 
transferrea  to  the  State. 

*'  In  order  still  further  to  reduce  the  expenses 
irhich  press  most  heavily  on  the  business  of 
this  court,  particularly  upon  the  small  estates, 
it  is  proposed  to  alter  the  mode  of  remuneration 
now  made  to  the  official  assignees.  At  present 
they  receive  a  per  centage  upon  the  gross  sums 
collected,  and  an  additional  per  centage  upon 
the  amount  divided,— the  rate  bein^  in  each 
case  at  the  discretion  of  the  commissioner. 

"  The  committee  are  desirous  of  paying  these 
officers  by  a  liberal  commission  upon  the 
afwrnnt  divided  aUme,  and  that  by  a  scale  to  be 
determined  by  parliament. 

"  For  the  purpose  of  improving  the  system 
of  getting  up  the  bankrupts'  buance  sneets, 
^nrhich  in  a  very  large  class  of  cases  are  con- 
cocted with  the  intention  of  concealing  fraud 
and  misleading  the  creditor,  it  is  proposed  that 
it  should  be  the  duty  of  the  official  assignee, 
vgho  must  luve  possession  of  the  banlu^pt's 


books,  to  pre])are,  with  the  assistance  of  the 
bankrupt,  this  important  document.  The 
balance  sheet  would  then  be  based  upon  the 
bankrupt's  accounts,  and  the  creditors  coidd 
rely  upon  having  a  trustworthy  statement,  the 
preparation  of  which  by  the  official  assignee 
would  ensure  their  having  accurate  knowledge 
of  the  bankrupt's  transactions. 

"  The  committee  are  anxious  also  that  the 
creditors'  assignees  should  have  the  right  of 
selecting  the  official  assignee  to  act  under  each 
bankruptcy  (the  commissioner,  upon  the  ad- 
judication, first  appointing  one  provisionally,) 
a  step  which  they  consider  would  tend  to  the 
appointment  of  the  most  efficient  persons  for 
this  important  office. 

"  In  bankruptcies  constituted  by  the  debtor 
himself,  it  would  operate  as  a  check  upon  fraud 
were  the  court  to  have  authority  to  nominate 
the  solicitor,  instead  of  his  beinjo^  chosen  by  the 
bankrupt;  clauses  to  this  effect  have  been 
drawn  by  the  committee. 

"  The  public  are  fully  aware  of  the  inconve- 
nience and  loss  of  time  experienced  by  credi- 
tors in  consequence  of  the  number  of  meetings 
held  by  the  commissioners  on  the  same  day. 
It  is  much  to  be  desired  that  a  greater  number 
of  days  in  the  week  were  devoted  to  the  public 
business,  and  conseauently  more  time  allowed 
for  the  sitting  in  eacn  case.  It  is  proposed  to 
remedy  this  evil  by  the  periods  of  the  sittings 
of  the  commissioners  being  defined  by  the  act. 

"  Fifthly.— With  a  view  to  afford  further  in- 
formation  upon  the  affairs  of  bankruptcy,  full 
and  ample  annual  returns  are  to  be  called  for 
of  the  proceedings  and  results  of  each  bank, 
ruptcy,  showing,  among  other  things,  the 
amount  of  debts  and  liabilities,  and  the  assets 
collected  and  divided  in  each  case. 

*'  Sixthly. — Under  the  existing  law  the  pay, 
half-pay,  and  pensions  of  bankrupts  are  not 
available  to  the  creditors :  this  is  intended  to 
be  remedied  by  giving  the  Court  of  Bankruptcy 
the  same  power  to  order  periodical  pa3mient8 
thereof  to  the  creditors,  as  the  insolvent 
Debtors'  Court  now  has. 

'*  Seventhly.  —  Considerable  difficulty  and 
loss  is  ofton  experienced  by  creditors  upon  the 
deaths  of  t:  nders,  when  no  executor  or  admL- 
nistrator  is  appointed :  the  committee  propose 
to  deal  with  this  class  of  cases  by  empowering 
the  Court  of  Bankruptcy,  after  due  notice 
given,  to  place  a  party  in  possession  of  the 
property,  and  if  no  legal  personal  representative 
should  be  nominated  within  12  months,  then 
that  the  official  assignee  should  obtain  admi- 
nistration, and  proc^  to  distribute  the  effects 
as  under  a  bankruptcy. 

"  Eighthly. — ^The  committee  have  considered 
the  subject  of  compositions,  and  other  modes 
of  arrangement  between  debtors  and  their  cre- 
ditors, and  are  of  opinion  that  it  would  be  at- 
tended with  considerable  benefit  if  they  were 
effected  with  the  sanction  of  the  Court  of  Bank- 
ruptcy, and  the  concurrence  of  three-fourths 
in  number  and  value  of  the  creditors  be  JMde 
binding  upon  the  renuunder.  It  is  not  desired 
that  public  adrertiienient  in  the  "Oaxette.^ 
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ai^  newspapers  9lioiild  be  made  of  these  ar^ 
riangements ;  but  as  it  would  be  very  advan- 
tageous that  the  commercial  world  should  have 
the  means  of  ascertaining  the  existence  of  all 
tra,nsactions  of  this  nature,  the  committee  pro- 
pose that  a  registration  should  be  made  of  all 
deeds  of  this  description  between  the  debtor 
and  creditor,  which  should  comprise  full  par- 
ticulars of  the  arrangements  entered  into.  A 
registration  also  of  idl  bills  of  sale  and  mort- 
gages to  creditors  is  provided  for,  which  it  is 
hoped  will,  to  a  great  extent,  check  the  prac- 
tice, now  80  often  resorted  to  by  dishonest 
<debtors^  of  secretly  making  over  their  effects  to 
friends  for  their  own  benent  and  to  the  injury 
of  their  creditors.  Clauses  to  give  effect  to 
these  views  have  been  prepared. 

"The  above  amendments  have  been  en- 
ffrafted  upon  the  Bill  for  the  Amendment  and 
Consolidation  of  the  Bankrupt  Laws,  which 
was  presented  to  the  House  of  Lords  by  the 
Lord  Chancellor  in  the  last  session  of  parlia- 
ment,  and  which  contains  some  of  the  pro 
visions  suggested  by  the  committee. 

"The  committee  feel  convinced  that  the 
measures  which  they  have  thus  recommended, 
by  affording  additional  and  effectual  remedies 
to  the  creditor  for  the  recovery  of  his  just  debts, 
by  holding  out  more  certain  punishment  to  the 
fraudulent  and  wilfully  improvident  debtor, 
and  by  giving  increased  efficiency  and  utility 
to  the  (5>urt  of  Bankruptcy  would,  without 
operating  harshly  and  opprpssively  upon  the 
honest  but  unfortunate  debtor,  bring  about 
that  sound  and  wholesome  system  of  com- 
mercial dealing,  the  want  of  wmch  has  been  so 
long  experienced. 


FEES  IN  COURTS  OF  LAW  AND  EQUITY 
AND  CHANCERY  COMPENSATIONS. 

DEBATE  IN  TUE  HOUSE  Of  COMMONS. 

Tuesday,  March  2,  1848. 
Mr.  Romilly  moved  to  discharge  an  order> 
referring  to  the  committee  on  fees  in  courts  of 
law  and  equity,  all  petitions  presented  to  tiie 
house  praying  for  inquiry  into  (the  fees  imposed 
upon  suitors  in  Chancerv,  in  pursuance  of  the 
powers  contained  in  5  «  6  Vict.  c.  103.  The 
object  of  the  committee  as  appointed  was  to  in- 
quire into  the  fees  now  payable  in  the  Court 
of  Chancery,  and  to  recommend  the  most  de- 
sirable reforms ;  but  not  to  meddle  with  the 
compensations  that  had  been  awarded  to  the 
six  clerks.  Subsequently  a  motion  had  been 
agreed  to,  sub  sile$Uto,  extending  the  commit- 
tee's inquirv  to  the  latter  object,  of  which  he 
^sapproved,  the  compensations  in  oueetion 
being  subject  to  the  inquiry  of  the  Loro  Chan- 
eeUor;  and  therefore  be  brought  forward  the 
present  motion,  with  the  view  to  reverse  a  de- 
cision which  had  been  obtained  from  the  house 
unawares.  He  thought  the  compensation  de- 
cidedly too  large ;  although  the  act  under 
irlueh  they  were  granted  had  been  a  very  great 
benefit  to  the  suitors,  still  that  benefit  had  been 
purchased  too  dear.  An  inqiury  might  be  ne- 
cessary, but  it  ought  to  be  a  separate  inquiry, 
sad  not  mixed  up  with  the  objects  of  the  ex- 
isting committee. 


Mr.  Aglionhy  opposed  the  motion.  It  wai  on 
his  proposal  that  tne  committee's  inc^mntslad 
been  extended,  as  stated.  He  had  given  notice 
of  his  motion  to  that  effect,  and  when  brooght 
forward  it  was  agreed  to  without  opposition. 
The  petitions  which  had  been  in  consequence 
referred  to  the  committee  embraced  two  sub- 
jects ;~the  amount  of  fees  and  their  appropriip 
tion.  The  first  point  clearlv  came  within  tk 
scope  of  this  committee,  and  he  should  nera 
rest  until  he  obtained  an  inquiry  into  ^ 
gross  business,  the  appropriation  of  the  feei 
In  this  inquiry  no  one  was  more  intereited 
than  the  learned  judges  who  fixed  the  compes- 
sations. 

Sir  6.  Grey  said,  the  committee  had  bea 
granted  on  the  express  understanding  that  ^ 
compensations  should  not  be  made  a  part  ofite 
inquiry.  Afterwards  that  object  had  ben 
added,  he  believed,  inadvertently ;  and  itironlii 
be  most  inconvenient  if  the  order  for  lefening 
the  petitions  alluded  to  should  not  be  dii- 
charged.  Afterwards,  the  hon.  member  nnjj^ 
either  move  a  separate  committee  on  these  pe- 
titions,  or  bring  forward  a  motion  in  referaxe 
to  the  whole  subject  of  the  compensations. 

Mr.  Hume  hoped  that  a  new  reference  wodd 
be  made  to  the  committee,  embracing  the  vhsk 
inquiry ;  and  on  this  ground  he  would  not  op- 
pose tne  discharge  of  the  order. 

Mr.  Ewart  also  acquiesced  in  the  course  iig* 
gested  by  the  right  hon.  the  Secretary  for  is, 
Home  Department. 

Mr.  J.  Stuart  said,  he  understood  that  p& 
benefit  was  likely  to  be  derived  from  the  more 
limited  inquiry  of  the  committee :  he  wa8thef^ 
fore  opposed  to  mixing  up  with  it  other  matttn. 

Mr.  Baines  said,  that  neither  the  profesas 
nor  the  public  would  be  satisfied  without  tix 
fullest  inquiry.  He  hoped  the  hon.  membff 
for  Cockermouth  would  not  allow  a  da^  to  ptf 
without  putting  a  motion  on  the  nouce-boi^ 
for  a  committee  to  inquire  into  the  matter  Mj 
The  grievance  was  one  which  pressed  on  e»fly 
one  who  had  the  misfortune  to  get  into  Qs^ 
eery;  and  the  feeling  of  the  profession  is 
universallv  against  it.  The  gentlemen  wbow 
obtsdned  tnis  compensation  ought  themseha^ 
demand  the  inauiry.  For  several  years  befcR 
1842,  it  was  said  they  had  coneealedfthe  amoo* 
they  received,  lest  the  Chancellor  should  fa 
their  allowances  lower.  The  fact  of  itself  caSa 
for  inquiry. 

The  motion  was  then  agreed  to. 

,  ;  ADMINISTRATION  OF  OATHS  IS 
CHANCERY  BILL. 


This  is  a  bill  to  empower  certain  Officen*^ 
the  High  Court  of  Chancery  to  admiuB® 
Oaths  and  take  Declarations  andAffirmad* 

It  recites,  that  by  the  6  &  6  Vict.  c.  103,  * 
clerks  of  enrolments  in  chancery  and  the  d^ 
of  records  and  writs  were  empowered  to  » 
minister  oaths  and  take  affirmations  ^^^ 
tations  of  honour :  and  that  it  is  expedient  *J 
the  clerk  of  enrolments  in  chancery  andcy 
of  records  and  writs  should  be  empowered  0 
take  such  declarations  as  herein-after  vat^ 
tioned :  And  that  by  the  10  &  U  Vict  c.  97i« 
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was  amongst  other  things  enacted,  that  certain 
duties  theretofore  done  and  performed  hv  the 
masters  in  ordinary  in  thepuhlic  office  snould 
thereafter  be  done  and  penonned  by  the  clerk 
of  affidavits  and  the  assistant  clerks  of  affi- 
davits in  manner  directed  by  the  said  act,  and 
a  socond  assistant  clerk  of  affidavits  was  ap- 
pointed under  the  said  act : 

That  is  is  expedient  that  the  clerk  of  affi- 
davits and  assistant  clerks  of  affidavits  respec- 
tively, shall  be  impowered  to  administer  such 
oaths,  and  take  such  declarations  and  affirma- 
tions, and  attestations  upon  honour,  as  herein- 
after mentioned : 
It  is  therefore  proposed  to  enact, 
1»  That  it  shall  be  lawful  for  every  derk  of 
enrolments  in  chancery  and  clerk  of  records 
and  writs  to  take  any  declaration  required  for 
the  purpose  of  enrolling  any  deed  or  other  do- 
cument in  chancerv. 

2.  That  it  shidl  be  lawful  for  every  clerk  of 
affidavits  and  assistant  clerk  of  affidavits  of  the 
high  court  of  Chancery  to  administer  all  such 
oaths,  and  take  all  such  declarations,  affirma- 
tions, and  attestations  upon  honour,  as  can 
now  be  administered  or  taken,  or  at  any  time 
hereafter  may  by  anj  act  of  parliament  be  di- 
rected to  be  administered  or  taken,  by  or  be- 
fore a  master  in  ordinary  of  the  said  court. 

3.  Persons  swearing  or  declaring  before 
such  officers  to  be  subject  to  such  penalties  for 


periury. 
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4.  That  as  often  as  the  second  assistant  clerk 
of  affidavita  or  any  of  his  successors  shall  die 
or  resign  or  be  removed  from  his  office,  the 
Lford  Chancellor  shall  have  power  to  appoint  a 
second  assistant  clerk  of  affidavits  in  the  room 
of  such  one  who  shall  so  die,  resign,  or  be  re- 
moved. 

[This  bill  will  afford  a  favourable  opporta> 
ni^  for  introducing  a  clause  to  enable  attor- 
neys and  solicitors  in  London  to  administer 
oaths  as  masters  wtrat  and  thus  facilitate 
equity  business.  The  convenience  to  persons 
liaving  to  make  affidavita  will  thus  be  promoted. 
Men  of  business  will  then  be  able  to  swear 
their  affidavita  at  any  time  near  their  own 
liomes,  instead  of  coming  to  Southampton 
buildings,  within  limited  and  ofUn  inconvoni* 
ent  hours.] 


MEETING  AT    LYON'S    INN    HALL.— 
CERTIFICATE  DUTY. 

Mr.  Editor, — I  have  perused  with  much 
satisfaction  your  article  of  last  week,  reprobat- 
ing the  numerous  attacks  of  a  coatemporary 
law  periodical  on  the  Incorporated  Law  Society, 
— attacks  which,  I  observe,  have  been  subse- 
quently reiterated.  I  have  also  read  the  letter 
txom  a  town  member  of  the  society,  in  which  I 
entirely  concur,  echoing,  as  it  does,  the  opinions 
of  the  London  profession;  There  are,  however, 
some  further  points  to  be  considered,  which, 
perhaps,  do  not  so  much  affect  the  junior  as 
the  senior  grade  of  the  profession,  but  which, 
nevertheless,  demand  your  serious  attention. 

The  most  prominent  objection  appears  to 
be,  that  the  eaitor  of  the  paper  aUuded  to  has 
retuned  himself  as  standing  counsel  In  re  Cer- 


tificate  Duty  for  the  country  attomeys^an 
unheard-of  practice  in  the  history  of  retainers ! 
Whether  the  bar-mess,  so  nice  on  circuit,  will 
t^e  GOgnixance  of  his  amhiguous  introduction 
to  the  notice  of  the  practiliMners,  remains  to  be 
seen. 

Is  it  not  extraordinary  that  a  member  of  the 
higher  branch  of  the  profession  should  convene 
and  conduct  a  meeting  of  attorneys,  and  lec- 
ture them  on  the  certificate  duty }  Are  they 
•o  incapable  of  judging  of  their  own  grievances, 
and  so  feeble  and  powerless  in  stating  them, 
that  they  need  the  aid  of  a  learned  counsel  to 
call  them  together  and  point  out  the  means  of 
redressing  tneir  wrongs?  If  this  advocacy 
were  heard  within  the  walls  of  parliament  from 
the  fifty  gentlemen  of  the  long  robe  who  sit 
therein,  it  might  do  some  good,  but  an  ex- 
hortation addressed  only  to  a  very  small  body 
of  the  sufferers,  congregated  in  Lyon's  Inn, 
seems  vox  et  prmterea  niML 

The  learned  editor,  however,  claims  the 
merit  of  having  been  the  legal  poker  that  has 
at  length  stirred  up  the  fire  of  the  profession 

X'nst  the  impost ;— of  having  been  the  first 
taught  the  profession  that  they  did  not  like 
the  tax,— that  they  should  endeavour  to  obtain 
ite  repea],-~that  tney  should  sign  petitions, — 
and  that— 4ast  and  not  least-— Am  whole  oia- 
chinery  of  his  office,  publisher  and  boy  in- 
cluded, should  be  placed  at  the  disposal  of  the 
agitators  I  "The  force  of  patr/ma^  can  no 
further  go."  Intuta  ou^b  indbcora- 


TAXES  ON  THE  ADMINISTRATION  OF 
JUSTICE. 

The  following  account  is  extracted  from  the 
annual  return  of  the  Accountant-General  of  the 
Court  of  Chancery,  from  the  25th  November, 
1846,  to  the  34th  November,  1847. 
Fees  received   in   the   Masters'      £      s.  <f. 

Office  .  .  .  .  .  36,265  16  3 
Fees  received  in  the  Reg.  Office  .  18,044  2  0 
Fees    received    in    the    Aeport 

Offices  ....  5,816  11  1 
Fees  received  in  the  Affidavit 

Office .  .  .  .  .  4,766  13  8 
Fees  received  in  the  Examiners' 

Office 1,615    7    3 

Fees  recdved  for  F^es  and  Re-' 

coveries  ....  377  18  6 
Fees  received  at  the  Subpoena 

Office    .        .        ...        ..      134    8    0 

Fees    formerly    payable   to  the 

Lord  Chancellor  .  .  •  1,000  13  2 
Fees  recnved  by  the  Lord  Chan. 

cellor's  Secretarv,and  paid  into 

the  Fund  by  order  of  the  Lord 

Chancellor    .  .        •    2,655    8    6 

Fees  received  by  Sec.  of  Lunatics   3,288  16    8 
Fees  received  by  Clerk  to  Masters 

in  Lunacy  ....  3,510  0  5 
Fees  received  by  Taxing  Masters  29>143  15  11 
Fees  received  bv  Clerk  of  Enrol.  7.109  2  4 
Fees  received  oy  Record*  and 

Writ  Clerks  .        ,        .        .  23,163    3  10 

£137,293  17    7 
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LIST  OF  6iffiRIFFS>  UNDnUNOBim. 

GOMnLlD  ST 

.  WASBiiMTB  ve  gmnted  in  IVywn  for  Braconshire,  the  Boroop^  of  GumiftbeD, 
thir^  Dntiuan*  QIouoeitoBhire,  Gbucester  City,  Herefordshire,  KingetoA-upon-UiiU,  Ln- 
the  Welsh  Coimttes,  not  before  named. 

Office  Hoars,  m Term,  from  11  tli; 

ENGLAND. 

Sheriffs 

•  Thottas  Abbott  Gmw,  of  PsTenham,  Bury,  Esq. 

•  Jobn  Hopkins,  of  Tid marsh  House,  Rorks,  Esq.  •• 

•  George  Ksrr  Niobolaon.  of  B6rwiak>upon-T«reed,  Esq. 
«   Edward  Sampson,  jua.  of  Bristol,  £aq«  ••  .• 

•  William  Lowndes,  of  tb«  Bur j,  Ghesham,  Bocka,  Eaq.  . . 
.   John  Moyer  Heatbcoto,  of  Connington  Caade,  Esq.      •• 

Robert  George  Cbipperfield,  of  Canterbury,  Esq.        •• 

•  Henry  Brooke,  of  Grange,  Cbeabire,  Esq.        •• 

•  John  Treror,  of  Cbester,  Eaq. 
His  Grsce  the  Dttke  of  Wellington   ..  •• 

•  Augustas  CoryloB,  of  Pentillie  Caade,  Esq.    ••  •• 

•'  Act  5  A  6  Viet.  e.llO»  a.  10,  abolinbed  the  Office  of  Sheriff  for  this  Citr.aa! 
.   Henry  Dundaa  Maclean,  of  Laaonby.  Eaq. 

•  Sir  Robert  Bnidett,  of  Foremark,  Baronet      «• 

•  JobnSillifiuit,  of  Combe,  near  Crediton,  Eaq. 


BedlesdshSte  . 

Berhehire        .       • 

Berwidc*apoa-Tweed 
Brist^,  City  of 

Buckingbamsbire    . 
Cambridge  end  Hants 

Csaterimry,  City  of. 

Cbeshire         • 

Chester,  City  of      , 

Ginque  Ports  •        • 

Cemwsll 

Corentnr,  City  of    . 
Ciuabensnd    •        • 

•Derbj^ebiTO  • 

Deyonsbire     • 

Borsetsbiie    • 
Diirfaam  • 

Bssex    • 


ir,  atyof 
Gloucesteishire       • 

Gloncester,  City  of  • 

Hsmpahirs 

Herefindshire 
Hertibrdshire  . 


JobnGoodden,  ofOrereompton,  Doreelabire,£aq.  •• 

Sir  William  Eden,  of  Windleatone-ball,  Burt.  •• 

Beale  Blsckwell  CoWio,  of  Monkham-park,  Waltbam  Abbey,  Essex 

John  Follett,  of  Bzeler,  Esq.  ••  ••  *• 

Willism  Cepel,  of  Tbe  Grove,  Paioewiek.  Esq. 

George  Jones,  of  Gloucester,  Esq.  ••  ..  •• 

John  Wood,  of  llieddon  Grange,  Alton,  Esq.  •• 

RobeK  Manikin  Lin 
William  Parker, 


1  Lingwood,  of  Lyaton,  near  Hereford,  Eaq. 
.  of  Ware-park,  Ware,  T 


,Eaq. 


Huntingdon  ft  CsoBbridge  John  Moyer  Heethoote,  of  Connington  Caatle,  Eaq.     • « 

Kent     «        ...  Jobn  Ashley  Wsrre,  of  The  CHffe,  Rsmsgate,  Esq.      •• 

KingsloiMpoa-Hall         •  John  Melsm,  of  Elm  Tree  House,  Hall,  Esq.  •• 

Lsaesebiie      «        •       •  Sir  Thomss  George  Hesketb,  of  Rnfibrd-hsll,  Lanesster 


Leiceatershire  • 


•  Henry  Freeman  Coleman,  of  Eviogton-hall,  Esq. 

•  Ricbsrd  Ellison,  of  Sndbrooke  Holme,  Eeq.    •• 


City  of 
Lichfield,  City  of 

London,  City  of 
Mddleseit      . 

Monmonthshire 


.  Tbomss  Jobn  Nsthaniel  Brogden,  of  Lincoln*  Esq* 
.  WiBiam  Parker,  of  Liobfield,  Esq.     •• 

. '  J  William  Cubitt,  of  Uedford-bill,  Balham,  Eaq. 

•  (  Charles  HiU,  Esq 

•  Edward  Hsrris  FbilUps,  of  TMsnaatpeeUage,  Ew|« 


T^foe  '  •  JsmeeDetttWe«iheiley»oflleirBeetle««|mi«X)rM»Eeq. 


BEPUma,  AND  AGSNTS^  FOR  1848, 

Mr*  Lboimad  Laidmman. 

Cardigaiitliire,.Radiiorthire,  and  aU  places  except  Canterbury,  Cinque  Ports,  Chester,  Derby- 
casbira,  Uchfield  City,  Monmonthahize,  Poole»  Southampton,  Woicefter  Qty,  York  Qty,  and 

and  in  Vacation^  from  11  till  3. 

ENGLAND, 
Under'Sherifs*  Deputiet  and  Town  Ag$iUu 

Theed  Peane,  jun.,  of  Bedford,  Esq.     . .  ••    Mcstn.  Moplet,  Pesrse,  Stevens,  sad  Maples,  Frs- 

derick-plso^,  Old  Jewry 4 
John  Jsekion  Blsody,  of  Resdin|f,  Berks  ••    Messrs.  Gregory,  Fsidkner,  Gregory  end  Sktrrov^ 

1,  Bedford-row. 
Robert  Weddell,  of  Berwick<^pon-Tweed,  Eeq.    ..    John  SteTeotoD,  S,  KingVroad,  Bedlbrd-row. 
Willimm  Ody  Hare,  3,  SmslUetreet,  Bristol,  Eaq.  ••    Meesrs.   Bridges,   Msson    snd   Bridges,    Prinrss 

Streer,  Bed  Lion  square. 
Acton  Tinda],  of  Ayleebory,  Eeq.  ••  ••    Mesera.  Baxter,  48,  LiDColnVinn*fiekls. 

George  Game  Day,  of  St.  Irei,  Esq.     . .  •  •    Messrs.  Parker,  Tsylor,  Hooke  and  Parksr,  9,  Rsy- 

nond-buildings,  Gray's  Inn. 
William  Slsddsn,  of  Canterbury,  Esq.  ••  -  ••    Messrs.  Riekards  and  Walker,  f9,  LincolnVina- 

fields. 
•Messrs.   Hostsge  snd  Blake,  Northwiob,   (A.  U. 

J.  Hostage,  Chester,  Esq.)  ••  ..    John  Froggatt,  CliffordVinn. 

John  Hostage,  of  Chester,  Esq«  ••  ..    Messrs.  Chester,  Toulmin  snd  ChssCer.  11,  Supis* 

ion. 
ThomasPsin,  of  Dover,  Esq. ..  ••  ••    Messrs.  Wright  sad  Kingsford,  £5,  Kssex-street, 

Strand. 
Peter  Glubb,  of  Liskeard,  Esq.  ••         ••  •«    Messrs.  Cspes  and  Stuart,  1,  Field-court,  Orsy'a- 

inn. 
Warrants  are  now  giaated       ..  ••  ..    By  the  Sheriff  of  WASwicKsaiRi. 

John  Nanaon,  of  9,  Csstle-street,  Carlisle,  Esq.  ..    Messrs.  Plaeknett  sad   Adsms,  17,  Linootn's^ina- 

fields. 
Messrs.  Simpson,  Frear  and  Simpson,  of  Derby   .«    William  Grimwood  Taylor,  14,  John-sCvest,  Bad- 

ford-row. 
Mark  Kennaway,  of  Exeter,  Esq.         ••  ••    Messrs,  Fiaob,  Dobtsson  and  Geare,  57,  UaooUV 

inn-fields. 
John  Young  Helnoth,  of  Sherborne,  Eeq.  ..    Messrs.  Warry  sod  Robins,  7,  Newinn. 

William  Emeraon  Wooler,  of  Durham,  Eaq.         ••    Henry  Morgan  Vane,  Carlton-chambers,  It,  Re- 
gent-street. 
Joseph  Jessoph,  of  Walthsm  Abbey,  Esq.  •  •    Messrs.  Nelson  and  Wynn,  2,'Gresham-place,  Lom- 

bard-street. 
'  Kdmond William  Paul,  of  Exeter,  Esq.  ••  ••    Messrs.  Beevorand  Buckley,  t,  Gray's  Inn'squaae. 

John  Burrup,  of  Berkeley-at.,  Gloucester,  Esq.   •  •    Messrs.  Jones,  Trinder,  Tudway  and  Eyrs,  1,  John* 

street,  Bedford-row. 
Anthony  Gilbert  Jones,  of  Gloucester,  Esq.        ,,    Messrs.  Goodman  and  Wstts,  8,  Colanian«stiaat, 

City. 
Charles  Sesgrim,  of  Wiochestor,  Esq.  ••  ••    William    Braikenridge,    16,    Bsrtlett*»4iiiildings, 

Holborn. 
.  li*r&ncis  Lewis  Bodenhsm,  of  Hereford,  Esq,        ••    Messrs.  Overton  and  Hughes,  t5.  Old  Jewry. 
Messrs.  Longmore  and  Sworder,  of  Hertford,      ••    MeMrs.  Hawkins,  Bloxsm,  Stocker  and  Hloxsm,  f , 

New  Boswell-oourt. 
George  Game  Dey,  of  St.  Wss,  Esq.     ••  ••    Messrs.  Psrker,  Taylor,  Rooke  and  Parker,  3,  Ray- 

•  .  mond-buildinga.  Gray's-inn. 

Messrs  Palmer,  France  and  Palmer,  S4,  Bedford-    Messrs.  Palmer,  France  and  Palmer,  24,  Bedfosd- 
row,  London      ••  ..  ••  ••  row. 

.  i3eorge  Lawrence  Shackles^  of  Hall,  Esq.  ..    Messrs.  Westmsoott  snd  Co.  Sl8,  John-stfset,  Bad- 

ford-row. 
.  Jo  n  William  Riohard  Wilson,  of  PMiton,  Esq.  ••    Msssrs.  Wiglssworth,  Ridsdale  snd  Cfaddeak«5, 

Gray's  Inn-square. 
.Meaars.a.snda.Toller,  of  Leieastar,  Esq.        ..    Thomas  Toller,  6,  Grsy^s-ino^^quare. 
Godfrey  Tallenu  of  Newark.  Eso.  (A.  U.  Richard 

Carline  of  Lincoln,  Esq.,  snd  H.  Williams,  of  Msssrs.   Austen  snd  Hobsoa,  4,  Ray mond -build- 
Lincoln,  Esq.  \    •  •  ••  ••  ••  ings,  Gray's  Inn. 

Kichsrd  Mason,  ot  Lincoln,  Esq.  ••  ••    Messrs.  Taylor  U  CoUison,  28,  Grsat  Jarosa-stisat, 

Bedford-row. 
Cbarlsa  Gresley,  of  The  Close*  Lichfield,  Esq.     ••    Messrs.  Maples,  Peaise,  Stevens  sad  Maples,  Fra- 

derick's-place,  Old  Jury. 
/  DsTid  WilUams  Wir^  St.  Swithia'a-lana,  Eaq.  \    Secondaries'  Offiee,  4.  BasinghsU-street. 
•{  I    Messrs.  James  snd  WUliamBareheU,S44  Red  Lien- 

Jl Thomas  France,  24,  Bedford-rovr     ••  ••)  square. 

C.  B.  Fox,  New|MMt,  Esq.*  (A,  U.Msssrs.  Protbeio, 

Tow^ood,  and  Fox,  Newport)        ••  ••    Gaarge  Hall,  11,  New  BoawsU-eourt. 


WiUSam  Locksy  Haiia^  of  Newaaaaa>ap—>Tyna,  Missii> Chiabolaa, HallandCfltsaii»iioiiiluflifiii 
Eaq.   ••  '••  ••  ••  ..  fields. 
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Norfolk  .        .        ,        , 

Norwich,  City  of     •         . 
Northamptonshire   « 

NortbumberUnd 
Nottinghamshire 

Nottingham,  Town  of 
Ozfordahire     . 
Poole,  Town  of 

Rotlandshire  • 

Shropshire       .         • 

Somersetshire  • 

SoatbamptoDy  Town  of     • 

Staffordshire   .         •        • 
Suffolk   .         .         .        . 


Surrey. 
Sassez  . 

Warwickshire 

Westmoreland 

Wiluhire 

Worcestershire 

Worcester,  City  of  . 

Yorkshire 

York,  City  of 


Wyrley  Birch,  of  Wreaham,  Saq.     ••  ••  ••  •• 

James  Watson,  of  Castle  Ditches,  Norwich,  Em.  ••  •• 

The  Hon.  Henry  £ley  Hutchinson,  of  Lois  Weedoa,  near  Towoaster 

George  Burden,  of  Heddon  House,  Northanberiand,  Esq. 

Robert  Holden,  of  Nuttall  Temple,  Esq. 


James  Roe,  of  Nottingham,  Esq.       ••  ..  •• 

Mathew  Piers  Watt  Boulton,  of  Great  Tew,  Oxon,  Esq. 
Fabian  Street,  of  the  Parade,  Poole,  Esq. 

T||)e  Hon.  Charles  George  Noel,  commonly  called  Lord  Viscount  Cunpdo, 
Flitteria-park  ..  ••  ••  ••  ••  «. 

W.  H .  F.  Plowden,  of  Plowden,  Shropshire,  sad  Leamington,  WsnricksiuR, 
i!«sq.  ••  ••  ••  ••  ••  ..  *• 

Edward  Ayshford  Sanford,  of  Nynebead-courti  near  Wellington,  Esq.     .. 

Joseph  Lankester,  of  Southampton,  Esq.         ••  •• 

The  Hon.  Frederick  Gougb,  of  Perry,  Barr-hall  .•  ..  f 

The  Right  Hon.  C.  Andrew  Lord  Henting^eld,  Harenham,  near  Hiks- 

worth,  Esq.  ••  ••  ••  •■  ••  ••  •• 

Le  e  Steere,  of  Jayes,  Dorkinv,  Esq.  ••  ••  •• 

Sir  Sotherton  Branthwayt  Peokham  Mickletbwait,  of  Iridge,  Satez,  But.. 

Thomas  Dilke,  of  Msxstoke  CasUe,  Coleshill,  Esq.,  Csptain,  R.  K. 

The  Right  Hon.  the  Earl  of  Tbanet  . . 

John  Henry  Campbell  Wyndham,  of  the  College,  Salisbury,  Eaq. 

Joseph  Frederick  Ledsam,  of  North«field-boase,  Esq.    •• 

Richard  Padmom,  of  Worceater,  Esq.  ••  •• 

Yarburgh  Greame,  of  Sowerby-bouse,  Bridlington,  Esq. 
BeajanuA  Dodsworth,  of  Burton  Oraoge,  near  York,  Eaq.  •• 


Anglesey 

Camarronshire 

Denbighshire . 
Flintshire 

Merionethshire 
Montgomeryshire     . 

Breeonahire     •       .        , 

Cardiganshire  . 

Carmarthen,  Borough  of  • 

Carmarthenshire 
Glamoiganshira 
Hayerfordwest,  Town  of  . 
Pembrokeshire        • 

Radnorshire    «       « 


NORTH  WALES. 
Sir  Kerry  Dent  Goring,  'of  Trysglwyn,  Anglesey  and  Higfaden, 

D^Ti  *  ••  ••  ••  ••  ••  ■• 

George  Augustus  Hnddart,  of  Brynkir,  near  Tiemadoo,  Esq.      •• 

Simon  Yorke»  of  Ertbig,  near  Wrexham,  Eaq.  •• 

Sir  William  Heniy  Clerke,  of  Uertyn,  Bart.    .  • 

Hugh  Jones,  of  Woodland  Cottage,  near  Rutbin,  Denbigh,  Esq. 
William  Lutener,  of  Dolerw,  Esq.    ••  ••  ..  •• 

SOUTH  WALES. 
Penry  Williams,  of  Penpont,  Esq.   •*  ••  •• 

Jamea  Bowen,  of  Twedyraur,  near  Newcastle  Emlyn,  Eaq. 

James  Needle,  of  Queen-street,  Carmarthen,  Esq.        •• 

Sir  Jamea  Williams,  of  Edwinsford,  Bart.        ••  ••  •• 

Thomas  William  Booker*  of  Veliodra,£flq.     ••  .  ••  «• 

John  Green,  of  Bridge^treet,  Haverfordwest,  Esq.  ••  •• 

Owen  Owen,  of  CwBglQyne*  JBaq.   ••            ••  ••  - 

Will  sot  aet,  is  in  Rome  ••  ••  ••  •• 


Sane. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

RBPORTXD   BY  BABR18TBB8  OP  THB   SBVBRAL  COURTS. 


(Before  the  Four  Judges.) 
fV  Queen  ▼.  WtUiam  BeUon.    Hilary  Term, 

1848. 

ORDBB  OF  «BSSI0M8.^  RIGHT   OF    APFRAL 

UNSBR  TBJI  9  OBO.  4»  C.  61,  8.  27. 


The  statute  9  Geo.  4,  c.  61,  s.  27,  ^  *» 
amf  pereon  a^gfuted  o  right  of  appeel  t» 
*'theneaU  genind  or  quarter  sesdomqftk 
peace  ^Idem  for  the  eowftr  or  ptuee,  ift^ 
mOeeeeuehieseHm  thaO  he  heUeu  witlm 
twOoe  dage  next  9fUr  0W*  uetsheii  km 


Li9t  ef  Skeiriffgy  ^. — Superior  Courts  i  Queen's  Bench. 
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H.  W.  Bireb,  1.  LiBeolnViDii-fialds,  Esq.  (A.  U. 
Mesiin.  Adam  Taylor  and  Sons,  Norwieh)     .  • 
George  Jay,  of  Nor\f icb,  E<iq.  .. 

Henry  Philip  Markham,  of  Northampton,  £sq .    .  • 

William  Chater,  of  Newcastle-upon-Tyne,  Esq.    • . 
George  Hodgkioson,  of  Newark,  Esq:  (A.  U.  J. 
Brewster,  of  Nottingham,  Esq.)      •  •  .  • 

Christopher  Swan,  of  Nottingham,   Esq. 
Samuel  Cooper,  of  Henley-opon-1'hames,  Esq. 
Henry  Mooring  Aldridge,  of  Poole,  Esq. 

Not  known  ••  ..  ,,  ,, 

Joshua  John  Peele,of  Shrewsbury,  Esq.  . .  •  • 

John  Nicboletts,  of  South  Petherton,  Esq.  •  • 

James  Caldecott  Sharp,  of  Southampton,  Esq. 

Messrs.  Keen  and  Hand,  of  Stafford     •. 

J.  Crabtree,  Halesworth,  Esq.  (A.  U.  Messrs,  Way- 
man,  Green  and  Smithies,  of  Bury  St.  Ed- 
monds) 

2Cark  Smallpiece,  of  Dorking,  Esq. 

Hessrs.  Palmer,  Frmee  and  Palmer,  of  S4,  Bedford- 
row,  London. 

John  Welchman  Wbatoley,  Waterloo-street,  Bir- 
mingham ••  ..  .. 

John  Heelis,  of  Appleby,  Esq. 

Gabriel  Goldney,  of  Chippenham,  Esq.  . . 

John  Tymbs,  of  Worcester,  Esq.  (A.U.  Messrs. 
Hydes  and  Tymbs,  of  Worcester,  Esq.) 

Bobert  Gillam,  of' Worcester,  Esq. 

William  Gray,  of  York,  Esq.  . . 

George  Hioks  Seymour,  of  York,  Esq.  .. 


Messrs.  Rooperand  Birob,  69,  Liocoln's-inn-fields. 

George  Jay,  f7,  Bueklersbury. 

Richard  Cooke  Yarborougfa,  44,  Lincoln Vinn- 
fields. 

Messrs.  Bell,  Brodrick  and  Bell,  Bow  Cburch-yard. 

Messrs.  Taylnr  and  CoUiason,  28,  Great  James- 
street,  Bedford-row. 

Messrs.  Holme,  Loftus  and  Young,  10,  New-mn. 

Charles  Berkeley,  53,  LincolnVinn-fields. 

Messrs.  Skilbeck  and  Hall,  19,  Southampton-build- 
ings. 

Not  known. 

Harrey  Bowen  Jones,  f  2,  Aastin-fiiars. 

Messrs.  W.  and  E.  Dyne,  61,  LincolnVinn-fields, 
Messrs.  Jones,  Trinder,  Tudway  and  Eyre,l,  John- 

atreet,  Bedford-row. 
Messrs.  White,  Eyre  and  White,  11,  Bed  ford -row* 


Messrs.  N.  Sterens  and  Gosling,  1,  Gray's-inn-sqr, 
Messrs.  Smallpiece,  9,  New-quare,  LineolnVinn. 
Messrs.  Palmer,  France  and  Palmer,  24,  Bedford 

row. 
Messrs.  Maples,  Pearse,  Stevens  and  Maplea,  6, 

Frederick*a-pl«ce,  Old  Jewry. 
George  Mounsey  Gray,  9,  Staple-inn. 
William  Lewis,  6,  Raymond-buildings. 

George  Hall,  11,  New  Boswell-court 
Messrs.  Cardale,  lliffe  and  Russell,  9,  Bedford-row. 
Messrs.  Bell,  Brodrick  and  Bell,  Bow-cburch-yard. 
Messrs.  Capes  and  Stuart,  1,  Field-court,  Gray's- 


B.  IVicbard,  of  Llwydiartb,  Esq. 

BCesnrs.  Poole,  Powell  and  Poole,  of  Camarron  • . 

John  James,  of  Wrexham,  Esq. 

Arthur  Trougbton  Roberu,  of  Mold,  Esq. 

Isaac  Gilbertson,  of  Bala,  Esq. 

Charles  Thomas  Wooanam,  of  Newtown^  Esq.     •• 


NORTH   WALES. 

.•    Messrs.  Gregory,  Faulkner,  Gregory  and  Skirrow, 

Bedford  Row. 
Messrs.  Abbott,  Jenlcins  and  Abbott,  8,  New-inn, 

Strand. 
James  Molyneuz  Taylor,  11,  FomivaVs-inn. 
Messrs.  Milne,  Parry.  MUne  and  Morris,  Harcourt- 

buildings.  Temple. 
Messrs.  Holme,  Loftus  and  Young,  10,  New-inn. 
Henry  Weeks,  12,  Cook*s«coart,  Lincolo's-inn. 


SOUTH   WALES. 


Keasrs.  Maybury,  Williams  and  Cobb,  of  Brecon, 
^^     Esq.   ••  ..  ,,  ,,  ,, 

*Thom&s  Morgan,  of  Cardigan,  Esq.        •  • 

George  Thomas,  jun.,  of  Carmarthen,  Esq. 

Daniel  Price,  of  Talby,  near  Llandillo,  Esq. 

Thomaa  ETams,  of  Cardiff,  Esq. 

To  whom  all  Writs  must  be  sent. 

Jobs  Crymes  James,  of  Haverfordwest,  Esq.        •• 

Ifot  known,  ,♦  ,.  .,  ., 


Messrs.  Gregory  and  Son,  Clement's-inn. 

Messrs.  Jones,  Trinder,  Tudway  and  Eyre,  1,  Jobn- 
atreet,  Bedford-row. 

Messrs.  Rickaids  and  Walker,  S9,  LincolnVinn- 
fields. 

Messrs.  Abbott,  Jenkins  snd  Abbott,  8,  New-ina. 

Messrs.  Gregory  and  Son,  Clement's-inn. 

No  Agent  erer  appointed. 

Measrs.  Choroh  and  Langdale,d8,  SootbamptoH- 
buildings. 

Not  known. 


been  done,  and  tn  that  case  to  the  next  sub' 
sequent  session  hoiden  as  aforesaid,  and 
not  ^enoards."  An  appeal  against  a 
irefksal  ofjusHoss  to  grant  a  Ueense  was 
heard  at  the  sessions  specified  hg  the  statute, 
emd  vfos  dismissed  with  costs  :  but  in  order 
thai  the  muomnt  of  costs  might  be  ascer- 
tained the  eomrt  a^oumed  the  appeal  to 
the/oUowing 


Held,  that  the  statute  hoi  specified  the  paf 
tieular  sessions  at  which  the  appeal  should 
be  heard,  and  that  such  sessions  had  Uo 
power  of  adjourning  the  appeal  to  the  nesrt 
sessions  fhr  the  purpose  of  ascertainiug  the 
amount  of  costs. 

An  order  of  justice  was  remoYtd  into  this 
court  by  certiorari,  and  it  appeared  by  the  affi* 
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davits  on  which  the  eeriiorari  was  obtained, 
thsitim  ^e  9fh  March,  1846,  Winhm  Behon, 
uadsr  the  9  Geo.  4,  c.  61,  applied  to  the  justices 
present  at  the  general  anmisl  licensing  meeting? 
for  a  Hoense  to  sell  exciseable  liqnors  by  retul, 
wUeh  wss  refused.  He  then  apptied  tinder 
the  St7th  section,  and  at  ^  general  sessions  of 
the  peace.  Section  27  enacts,  ''That  any  per- 
son who  shall  think  himself  aggrieved  bj  any 
act  of  any  justice  done  in  or  concerning  the 
execution  of  this  act,  may  appeal  against  such 
act  to  the  next  general  quarter  sessions  of  the 
peace  holden  for  the  county  or  place  wherein 
the  cause  of  such  eomplunt  shell  have  arisen, 
unless  such  sessbns  shall  be  holden  within  12 
days  next  after  such  act  shall  have  been  done, 
and  in  that  case  to  the  next  subsequent  sessions 
holden  as  aforesaid  and  not  afterwards,"  pro- 
Tided  the  party  shall  give  security  to  aoide 
the  judgment  and  pav  the  costs.  In  April  { 
thft  aroesl  came  on  to  oe  heard,  and  the  judg- 
ment Delow  was  affirmed  with  costs ;  but  m 
order  that  the  costs  might  be  taxed,  and  the 
amount  ascertained,  the  court  adjourned  the 
case  to  the  following  sessions,  and  the  entry 
made  by  the  clerk  of  the  peace  was  *'  License  | 
to  be  refused;  adjourned  to  the  next  sessions." ' 
At  the  following  sessions  counsel  appeared  for 
the  wpeUant,  and  contended,  that  the  court 
had  then  no  power  to  make  any  order  for  costs 
'  on  the  appelknt,  and  that  the  jurisdiction  given 
by  the  statute  was  confined  to  the  previous 
aeasions.  The  justices  then  offered  to  re-hear 
the  case,  and,  &c.,  to  permit  the  counsel  for 
the  appellant  to  produce  evidence,  but  this 
he  rerased  to  do,  and  the  present  order  was 

'*  MfddU$eK,^Ai  the  general  sessions  of  the 
peace.  Sec,  holden,  &c.,  on  Tuesday  the  5th  day 
of  May.  Whereas  W.Belton  of,  &c,  did,  at  the 
gvnsnl  quarter  sessions  of  the  pesce  holden, 
&C.,  in  the  month  of  April  last,  exhibit  his  pe- 
tition and  appeal  against  the  refusal  of  J.  W. 
and  others,  justices,  &c.,  and  whereas  W.  Bel- 
ton  gave  to  the  said  J.  W.,  &c.,  such  justices 
as  aforesaid,  due  notice  of  his  intention  to  ap- 
peal to  the  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  the  said  county  of 
Middlesex,  on  Wednesday  the  1st  day  of  April, 
1846,  against  such  their  refusal ;  and  also 
entered  into  a  recognisance  with  sureties  as  re- 
quired by  the  said  act,  at  which  said  quarter 
sessions  the  said  appeal  of  the  said  W.  Belton, 
and  the  hearing  ana  determination  of  the  mat- 

« ter  of  such  appeal  was  by  the  court  then 
adjourned  unto  uie  preeent  general  sessions  of 
the  peace  in  and  for  the  said  county  of  Mid- 
dleisx^  holden  as  aforesaid."  The  order  then 
want  on  to  alkgei  that  after  hearing  the  parties 

•  the  sessions  dismissed  the  appeal,  and  adjudged 
that  W.  Belton  should  pay  to  the  justices  the 
ran  of  16L  ig#.  ^.  by  way  of  cosU,  that  being 
the  sum  ascertained  to  have  been  incurred  by 
tho  jvatioss  by  reason  of  the  appeaL  A  rule 
iitfsi  was  afterwards  obtained  to  qnaah  this 
order,  on  the  gioond  that  the  sessions  in  May 
bad  no 


Mr.  PasUy,  in  support  of  the  otia  of 
sessions.  Tlie  court  of  quarter  scsooni  ii  t 
eontinning  court,  and  when  an  appeal  hts  been 
properly  lodged  at  the  sessions,  there  ii  in  in- 
herent right  in  such  court  to  adjourn  it  vheo 
necessary  for  the  advancement  or  convenience 
of  justice.  Rex  v.  The  Justites  of  WiUt,*  Ree 
V.  Kembdlton,^  and  Keen  v.  The  Qsem.'  The 
9  Geo.  4,  c.  61,  s.  27,  gives  the  right  of  appeal 
to  the  next  subsequent  session,  but  that  ronit 
be  taken  subject  to  the  common  law  right  of 
the  sessions  to  adjourn  a  case  property  brooght 
before  them,  and  not  as  specifying  and  limit* 
ing  the  time  for  hearing  and  disposing  of  the 
appeal.  An  order  for  costs  must  sfjbdfythe 
amount,  Selwood  v.  Mount;*  and  a  taxation  of 
costs  after  the  sessions  has  been  held  irregolar, 
Retina  v.  Long.* 

Mr. Martin,  (with  whom  was  Mr.  E.Beem,) 
contrJL  The  facts  are  not  stated  on  the  order 
as  they  really  occurred,  for  the  appeal  vai 
heard  at  the  April  sessions,  and  judgment  irv 
then  given  that  the  license  should  k  refuted; 
but  in  the  order  it  was  alleged,  that  the  appeil 
was  adjourned.  The  order  is  also  bad  for  ik- 
fect  of  jurisdiction  appearing  on  the  face  of  it 
Sections  21.  27,  and  29  of  the  9  Geo.  4,  c.  61, 
distinctly  show  that  the  jurisdiction  of  the  set- 
sions  was  confined  to  the  April  aeseiou. 
(Stopped  by  the  court.) 

Lord  Denman,  ^  C.  J.  It  appean  to  ae, 
under  this  act  of  parliament,  that  the  pover  of 
appeal  is  confined  to  the  next  general  or  quv* 
ter  sessions  to  be  holden  after  the  expiration  of 
12  days  next  after  the  act  complained  of  shiD 
have  been  committed.  Giving  full  effect  to  the 
observations  of  Lord  EUenborough  in  iter  t. 
The  Justieei  of  WUts,  I  think  that  under  ths 
particular  act  the  sessions  had  no  power  to  ad- 
journ theappeal .  Section  2 1 , makes proritioi 
for  adjournment  in  certain  cases.  Section  T 
ives  the  right  of  appeal  to  a  particular  sessioB, 
ut  nothing  is  said  as  to  the  power  of  adjouro* 
ment.  Section  29  affords  a  tiirther  illustnOioB 
of  the  intention  of  the  legislature,  as  shoving 
that  it  contemplates  the  appeal  being  finallr 
disposed  of  at  those  sessions.  It  apnearsti 
me,  therefore,  that  what  the  sessions  dia  on  the 
first  occasion  was  final,  and  that  this  order 
cannot  be  supported. 

Mr.  Justice  Patteton,  I  form  my  opisiaB 
on  the  particular  words  of  the  act  of  parltuNBt 
I  do  not  wish  to  express  any  opinioa  whk^ 
may  at  41  interfere  with  the  avUiori^  of  the 
oases,  which  have  been  eited  as  to  the  geanl 
power  of  the  quarter  sessions  to  adjoun.  Tho 
27th  section  points  out  the  sessions  to  mtiA 
the  party  shall  appeal,  and  enacts  "  that  the 
court,  at  such  session,  shall  hear  and  drtar* 
mine  the  matter  of  such  appeal,  and  shall  nab 
such  order  thermn,  with  or  without  oosts>ii^ 
the  said  court  shall  seem  meet.'*  In  th»  can. 
then»  after  hearing  the  appeal  and  i 
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thjit  tW  Hceoise  ^Hould  not  b<;  granted^  the 
juj»tices  adjourn  the  caae  for  the  purpose  of  as- 
certaining the  amount  of  costs^  which  I  think 
they  had  no  power  to  do. 

Mr.  Justice  Coleridge.  I  am  of  the  same 
opinion.  I  do  not  deny  the  general  power  of 
the  quarter  sessions  to  adjourn  the  hearing  of 
any  case.  Here  the  sessions  heard  the  appeal 
in  April,  and  judgment  was  in  substance  tnen 
given,  but  upon  a  mere  matter  of  form,  in 
order  to  gire  time  for  taxation  of  costs  they 
adjourn  the  case.  At  the  following  sessions 
the  court  had  to  perform  a  mere  ministerial 
act,  and  the  parties  did  not  come  prepared  to 
go  into  their  case  again,  which  was  in  fact  pre- 
judged. It  wa9  illusory  then  to  offer  to  near 
evidence.  It  appears  to  me  that  this  case  must 
rest  on  the  words  of  the  27th  sect,  which  gives 
the  power  of  appeal.  The  effect  of  that  section 
is  to  limit  the  time  for  appealing  to  the  sessions 
at  which  this  case  was  originally  heard,  and 
where  the  whole  matter  ought  to  have  been 
finally  decided. 

Mr.  Justice  IVighimaa  concurred. 

Order  of  sessions  quashed. 


Cenraien  91cas. 
B^itrom  v.  Brightman,    Hilary  Term,  1848. 

JSPSCIAL  0A8B.— -JURISDICTION  Of  COmKT 
TO  HKAIU*-CON8TKUOTION  OF  3  &  4  W. 
4,  C.  42,  8.  35. 

TheeonsetU  and  agreement  of  thepartie$  to 
the  statement  qf  a  special  case  under  the 
3  4-  4  FT.  4,  c.  42,  s.  25,  must  be  uncow 
ditional  in  order  to  give  the  court  jurisdiC" 
tion  to  entertain  it, 

Where,  therefore,  the  statement  of  the  ease 
was  subject  to  a  power  given  to  either  party 
to  turn  the  special  case  into  a  special 
verdict  for  the  purpose  of  having  a  writ 
of  error,  the  court  refused  to  hear  it  argued, 
unless  the  parties  agreed  absolutely  to  be 
bound  by  the  special  case. 

This  ease  came  on  for  argument  in  the  form 
of  n  special  case  stated  under  a  judge's  order, 
hy  riitoe  of  the  statute  3  &  4  W.  4,  c.  42,  s.  25. 
At  dM  end  of  the  Iscts  set  out  in  the  spedal 
case  there  was  a  not  uncommon  statonent  to 
the  efiect,  that  the  court  was  to  draw  anv  in- 
ference firom  theftets  which  a  jury  might  nave 
drwmt,  and  that  either  party  should  have  the 
ri^lit  to  turn  the  tptdal  case  into  a  special 
ireffdiet  in  <irder  to  tidte  the  opinion  of  a  court 
of  error, 

Ckenmeli,  Seijeuxt,  (Peaeoek  with  him,)  for 
the  plaintiff,  having  read  the  terms  of  the 
ipedal  case,  was  aboot  to  commence  his  argii* 
nent  when  tan  court  stopped  him. 

CfWMsJlJ.  TheeffBctofthsclaaasalths 
snd  of  the.special  case  is  likely  to  lead  to  great 
nconTenience,  and  has  before  met  with  grave 
eprehension  from  Lord  Tenterden  and  other 
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learned  judges,    Hov  are  tU:lft^  to  be  hmur  j 
after  stated  if  necessaiy,    Qui?  jjudgment  nny 
be  unanimous  in  favour  of  the  plaintiff  or  ds»» 
fendant,  but  we  soay  each  draw  differenlt  in^ 
ferences  from  the  facts.    I  hardly  think  tht  • 
statute  in  Question  authorises  anything  as  t»  * 
special  verdicts. 

Maule,  J.    What  the  act  enacts  is  this  s — 
I' That  it  shall  be  lawful  for  the  parties  after 
issue  joined  by  consent,  and  by  oraer  of  any  ol  i 
the  judges  of  the  suoerior  courts,  to  state  the  . 
facts  of  the  case  in  the  form. of  a  special 


for  the  opinion  of  the  cour^  and  to  agree  thai; 
judgment  shall  be  entered  for  the  plaintiff  or. 
defendant  by  confession,  or  of  noUe  prosequi . 
inunediately  after  the  decision  of-  the  case  or. 


otherwise,  as  the  court  may  think  fit,  and  jiidg* 
ment  shall  be  entered  accordingly."  Now«  m 
act  refers  to  an  absolute  consent  to  a  special. 
case  only,  and  an  agreement  to  be  bound  hy 
the  decision  given  upon  it.  In  the  present 
case  there  is  a  condition,  that  each  party  shall 
be  at  liberty  to  turn  the  special  case  into  a. 
special  verdict  if  he  pleases,  and  therefore*  im>- 
such  absolute  consent  as  the  act  requires,  and^ 
as  that  upon  which  alone  the  court  is  autbo*. 
rised  to  proceed  to  decide  the  special  case.  If 
the  parties  choose  to  agree  absolutely  to  argue, 
the  matter  on  the  facts  stated  in  the  specisl 
case,  they  can  do  so,  and  then  the  court  vriU 
proceed  to  hear  them,  but  at  present  theie  ia  no. 
satisfactory  a^eement  to  the  special  case,  with*  / 
in  the  meaning  of  the  section  of  the  act  in 
question,  and  uerefore,  unless  the  parties  can 
agree  unconditionaily,  Uie  case  must  be  struck 
out 

On  the  application  of  Kmglake,  Se^JeanV  for 
the  defendant^  the  other  side  assenting,  the 
cause  was  ultimately  allowed  to  stand  over  for 
a  short  tims,  to  admit  of  the  parties  if  possible . 
coming  to  an  absolute  agreement  upon  the 
fscts  stated  in  the  special  case. 


C0tn:t  0f  C|r4eaurro 
Barher  and  another  ▼.  Berry.    Jan.  28,  1848. 

STST  PBOOaeSDS. 

JVhere  a  dtfendant  obtained  a  rule  nisi  ^or 
judgment  as  in  ease  qfa  nonsuit,  to  loAtcA, 
unaer  the  dreumstances,  he  was  not  en» 
titled,  and  the  plaintjf  offered  a  stet  pro- 
cessus, the' court  disckarged  the  rule  with 
costs,  unless  the  dtfendant  agreed  to  the 
stet  processus  in  a  weeh. 

In  this  esse  a  rule  had  been  obtained  caDfaig 
upon  the  plaintiff  to  show  cause  why  the  do* 
fendant  should  not  have  judgment  as  in  case  of 
a  nonsuit. 

BramweU  for  the  pbuntiff.  The  jdaintiff  is 
this  case  had  offered  a  stet  processus.  The  de». 
fendant,  who  appeared  by  guardian,  had  takctf 
the  benefit  of  the  Insolvent  Debtors'  Act,  and' 
the  plaintiff  himself  was  an  insohrent.  Since 
the  defendant  became  insolvent  no  steps  bed' 
been  taken. 
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BJmie.  Yes,  iitue  has  ben  taken ;  betidet 
Ihere  is  no  allegation  of  insolvency  at  all,  aL 
though  there  is  an  aUegation  of  belief;  but  in- 
formation of  the  inaoiveney  of  the  defendant 
did  not  come  to  the  plaintiff  since  issue  joined. 
Waiwonght  r.  Qibsfm,  9  Dow.  100.  In  this 
ease  issue  was  joined  on  the  12th  June. 

BramweU,  It  is  stated  in  the  affidavit  that 
issue  was  ioined  in  June  last.  Now  the  court 
has  held  that  the  jurat  forms  no  part  of  the 
affidavit,  and  without  the  jurat  there  is  nothing 
to  which  the  word  Uut  can  refer,  and  therefore 
that  word  becomes  unintelligible.  But  there 
is  another  oUection.  The  defendant  was  ad- 
mitted to  deftnd  by  guardian,  and  there  was 
no  order  that  he  was  to  defend  by  attomev, 
and  this  rule  was  obtdned  on  behalf  of  defena- 
ant  by  a  person  who  calls  himself  the  attorney 
of  the  defendant.  When  the  defendant  be- 
comes of  age  during  the  action,  and  wishes  to 
change  the  guardian  by  ^om  he  appears  for 
an  attorney,  he  should  obtain  an  order  for  that 
purpose.  Further,  the  affidavit  is  instituted  in 
the  names  of  the  two  plaintiffs  against  the  de- 
fendant, and  he  had  an  affidavit  that  before 
the  affidavit  was  sworn  on  behalf  of  the  de- 
ftndant  one  of  the  plaintiffs  died. 

The  CwTt  inquired  if  the  defendant  would 
consent  to  a  siet  proce$tu$. 

Binrie  had  no  authority  to  do  so. 

Per  Curiam.  The  rule  must  be  discharsed 
with  costs,  unless  a  etet  jproeeseui  be  agreea  to 
in  a  week. 


Mr.  CommiasionQr  ^hfUboun,  after  taking 
time  to  consiw  the  appfication,  declined  to 
make  any  order.    Taking  the  whole  scope  of 
the  49th  section  into  consideration,  he  wis  of 
opinion,  that  it  was    only  contempkted  the 
commissioner  should  make  an  order,  when  the 
fiat  operated  as  a  complete  dischat^ge  of  the 
indenture,  whereby  the  apprentice  was  bound 
to  the  bankrupt.     Here  the  oanknipt  was  made 
bankrupt  as  a  jewel-case  maker,  and  it  did  not 
follow  that  his  business  as  an  architect  would 
be  put  a  stop  to,  or  that  the  apprenuceship  to 
him  as  an  architect  was  at  an  end.    The  caie 
of  Exparte  Fussell,  3  Mon.  &  Ayr.  was  thecaie 
of  an  articled  clerk  to  an  attorney,  and  not 
perhaps  precisely  in  Point«  but  the  principle 
was  plainly  deducible  from  it,  that  the  statute 
only  applied  to  cases  in  which  the  apprentio^ 
ship  was  put  an  end  to  by  the  fiat.    Here  the 
indentures  were  not  rendered  invalid.  The  act, 
as  he  understood  it,  only  discharged  the  ap- 
prentice of  a  trader  who  became  bankrupt  b 
such  trader,  which  was  not  the  present  case. 
Application  refused. 


Court  of  laanftruptrs. 

Ill  re  Hamnum,  Exparte  Davison.     Feb.  5, 
1848. 

bankrupt's  apprbnticb.—  allowance 
to,  por  pbb. 

Held,  That  the  6  Oeo.  4,  c.  16,  s.  49,  which 
authorises  a  eommissiouer  to  order  a  sum 
to  be  paid  out  of  a  bankrupt's  estate,  on  be" 
half  of  an  apprentice,  only  applies  when 
the  fiat  operates  as  a  disckarge  of  the  in- 
dentures of  apprenticeship. 

Semble,  That  when  a  fiat  issues  against  a 
jewel-ease  mater,  who  also  carries  on  the 
business  of  an  architect,  the  fiat  does  not 
discharge  the  indenture  of  an  apprentice  to 
the  business  qfan  architect. 

The  bankrupt,  H.J.  Hammond,  carried  on 
business  as  a  jewel-case  maker,  in  Greek  Street, 
Soho,  and  also  the  business  of  an  architect  in 
Threadneedle  Street.  Shortiy  before  the  bank- 
ruptcy, R.  Davison  was  apprenticed  to  the 
bankrupt,  to  learn  his  business  as  an  architect, 
and  his  friends  paid  the  bankrupt  an  apprentice 
fee  of  150/.  Application  was  made  under 
these  circumstances  to  Mr.  Commissioner  Gou/- 
5oiini,  on  behalf  of  the  apprentice,  to  order 
any  sum  he  thought  reasonable,  to  be  paid  to 
or  for  the  use  oi  the  apprentice,  out  of  the 
bankrupt's  estate,  under  the  49ili  section  of 
the  6  G.  4,  c.  16. 


Rex  V.  Boult.    Oxford  Spiing  Assixes,  Maicb 
3,  1848. 

POROERT  AT  COHICON   LAW.— UTTEBINO. 

The  prisoner  was  indieted  for  forging  a  nil- 
wty*pasSj  to  enable  him  to  pass  free  on  the 
Great  Western  Railway  between  certain  stoikms 
mentioned  in  the  indictment.  There  wu  i 
count  for  uttering  the  pass,  knowing  the  same 
to  be  foTved.  Tlie  jury  found  the  prisow 
guilty  of  the  uttering  only. 

Carrington  submitted,  that  the  iudgmeoi 
must  be  arrested  on  the  f^ound,  that  as  tlte 
forgery  of  this  document  was  only  a  forgery  al 
common  law,  it  was  not  an  indictable  offence 
to  utter  such  an  instrument.  The  offence  of 
uttering  was  not  alluded  to  in  any  of  the  earlier 
cases  on  forgery,  nor  was  it  mentioned  in  tk 
earliest  statute  on  the  subject,  vis.,  that  rehl- 
ing  to  the  forgery  of  records  in  the  reiK^  ^ 
Richard  the  2nd.  It  was  not  introduced  into 
the  statute  law  until  the  reign  of  Geo.  9. 

Keating,  contrit,  contended^  that  as  this  fcr^ 
ffsry  was  a  misdemeanor  al  eommon  lav,  it 
followed  that  it  was  also  a  nusdemesiiorto 
utterthe  document  in  questKW,  and  he  nfcma 
to  a  precedent  in  Tremainef s  Entiies. 

CresewsU.  J.  I  do  not  find  any  caie  is 
which  an  indictment  has  been  sostained  te 
uttering  a  forged  instruaient  at  oommoo  Ii«> 
unless  a  fraud  has  been  Mtoally  perpetnm 
and  that  is  not  the  charge  in  the  present  indici* 
ment,  nor  is  my  brother  Patteeon  aware  of  i&T 
case  on  the  subject.  I  have  no  doobttl^tki 
forgery  of  this  instnmsnt  was  a  f^offBT  ' 
common  law,  but  I  aiB  of  opisBon  tbst  tk 
charge  of  uttering  caaaot  be  sustsiasd* 

JodgoieBtaiftstHl. 


Jng%rtag/  9hi^  Hf  Cm$$  9  CdmmBn  Lam  Comii. 
ANALYTICAL  DlO«»T  OF  CASKS. 

BS»0»TKD    IK  ALL  THB   COURTS. 


Tht  previous  Sections  of  this  Series  of  the 
Digest  will  be  found  as  follow : — 

Begistnftion  of  Volen'  Appeals*  pp.  16,  347. 

Law  of  Attorneysjlp,  42« 

Law  of  Railways*  pp.  71»  176. 
Oomrts  of  BguUy  f 

LawofWi]]s»p.  Iftl. 

GonstraetioD  of  StaSates*  p.  149* 

FHndplet  of  Bqidlf  ,  p.  238* 

Pleading,  p.  341. 

Pkactioe,  p.  268« 

Costs,  p.  197. 

Evidence,  p.  S99. 
C&tirts  of  Common  Law  t 

ConstractioQ  of  Statutes,  p.  373. 

Grounds  of  Actions  and  Frinciples,  pp.  396, 
415. 

PleacUng,  p.  443. 

Practice,  p.  465. 


AftRXST. 

Queen*i  Servant, -^The  Somerset  Herald-at- 
Anns  is  one  of  the  Queen's  servasts  in  ordi- 
nary with  fee,  and  bound  to  attend  her  when* 
ever  reauired,  as  well  as  on  state  ceremonials  ; 
and  is  tnerefore  privileged  from  arrest  ,  Dyor 
V.  DiffMy,  16  M.  &  W.  312. 

ASSB88ING   DAMAOB*. 
See  JafTOT* 

ATTACBMaNT. 

See  Hobooi  Corpus, 

ATTlBTATIOtr. 

See  Warrant  of  Attorney, 

CERTIORARI. 

Entitling  a^i^oot/.— Affidavits  in  support  o 
a  rule  for  a  certiorari  ought  not  to  be  entitled 
Utsll. 

And  where  they  were  entitled  "  In  the  matter 
of  the  Qneen  v.  Robi.  fVaUwork  and  Joe.  WaU- 
work,"  (the  name  of  the  proceedings  in  the 
Court  bebw  which  it  was  sought  to  bring  up 
being,  **  Tke  Qaeen  v.  Robt.  WaUwork  andJai, 
fVaUwork,")  the  Court  hdd  them  irregular, 
and  discharged  the  rule.  WaUwork,  eapartep 
4  D.  &  L.  403. 

DKMURRBR. 

See  Error, 

BJECTMRNT. 

1.  Irregular  notice  to  qppeor.— The  Court 
refused  to  grant  even  a  rule  niti  for  judgment 

r'nst  the  casual  ejector,  where  the  notice  at 
foot  of  the  declaration  required  the  tenant 
to  appear  ''on  the  Ist  day  of  the  term,  instead 
of  in  the  term  generally.  Doe  d.  Burton  t. 
iloe,  3  C.  B.  607. 

2.  iSamee  on  ej^eotifor.— Service  on  one  of 
two  co^executom  who  wen  in  possession  of  the 
premises:  HeM,  sufficient  for  judgment  against 
the  casual  ejector.  i>ee  d,  Strickland  v.  Aoe, 
4  D.  &  L.  431. 

ERROR. 

Assessment  of  damages.-^Eepteader.^CostM 
of  a  demurrer.'^A  declaration  for  a  conspiracy 
to  prevent  the  plaintiff's  being  employed  as  an 
actor,  stated,  by  way  of  inducement,  that  the 
plaintiff  was  about  to  exercise  the  profession 
of  an  actor  for  emolument,  and  that  he  did  be- 
come an  actor,  and  used  and  exercised  that 
profession ;  and  then  alleged  the  conspiracy  of 
the  defendants,  and  its  results.  The  defend- 
ants pleaded,  1st,  not  gmlty,  then  two  pleas 
denymg  these  matters  of  inducement,  and  a 
fourth,  stating  special  matter,  which  was  de» 
murred  to.  The  demurrer  was  determined  by 
the  Court  in  favour  of  the  plaintiff.  A  ventre 
was  awarded,  to  try  the  issues  and  to  assess 
damages.  Tbe  juiy  found  the  issues  of  fact 
for  the  defendants,  but  assessed  no  dami^ 
in  re^ct  of  the  confession  of  a  oiuse  of  action 
contained  in  the  4th  plea.     Judgment   was 


^ommoR  Xai9  iSoutti. 
PRACTICE. 

AFFIDAVIT* 

1.  felt/lfs^. —Affidavits,  on  which  a  rale 
calling  on  an  attorney  to  answer  the  matters  in 
the  affidaviu  has  been  granted,  need  not  be  en- 
titlAdatall. 

But  affidavits  in  answer  to  the  role  must  be 
entitled  in  the  same  way  as  the  rule. 

l¥here,  however,  they  were  not  so  entitled, 
the  Court  enlarged  the  rule,  in  order  that  tiiey 
xaurht  be  amended.  Qrantham,  in  re,  4 
DrftL.427. 

%4  /nr(it.--*Where  a  nde  is  obtained  on  an 
affidavit,  bjr  two  or  more  deponents,  tiie  jurat 
of  which  IS  defective,  in  not  containing  the 
names  of  the  deponents,  pursuant  to  Reg. 
Gan.,  Trin.  T.,  1  0. 4,  the  Gourt  wiB  dischuge 
the  rale  with  costs.  Cohbeti  r.  Oldfidd,  4 
D.&L.499. 
Case  cited  in  the  jodgment :  Blsckwell  v.  Allsn, 
7  M.  &  W.  146. 

And  see  Habeas  Carpus;  Certiorari:  Titles 
ifJliUdamts. 

APPEARANCE. 

Partner^s  aathority. — ^Where  a  partner  had 
leen  taken  in  execution  on  a  judgment  signed 
m  a  warrant  of  attornev  oiven  by  a  co-partner 
rithout  the  authority  of  the  former,  ana  with- 
ixt  his  knowledge  of  the  jproceedings  in  the 
ction,  the  Court  set  aside  the  proeeemngs^  and 
lEchm^ed  the  defendant:  one  partner  not 
SLving  authority  to  enter  an  appearance  or 
tabmit  to  judgment  on  behalf  of  the  firm. 
t^smbridge  r.Dela  Croa^,  4  D.  &  L.  466. 

Caee  oited  in  the  jadgment :  Steed  v.  Beit, 
S  Biag.  101 ;  10  Ifeefe.  Jet. 

oaa  j^ifesssMa^  i# 

9ta  Judgment  as  in  Casa  ef  ttmuM :  NW  given  for  the  defendants,  with  costs  of  sui^  , 
rism  Ordtr.  [but  without  an  award  of  costs  ofthe  demurref: 


jkuaifiiemlDifmitfCam9i  C&mmon^LamXSmtr^h 


Hfldg  tbaty  a  Terdict  having  besn  found  for  the 
defendants  upon  an  isiiue  that  went  to  the 
whole  cause  of  action  on  the  merits,  the  want 
of  an  assessment  of  damages  was  not  error; 
and,  for  the  same  reason,  that  a  repleader  was 
unnecessary,  though  {come  semble)  the  issues 
jdned  on  the  2nd  and  3rd  pleas  were  imma- 
terial. Held,  also,  that  the  judgment  was 
Erroneous,  in  not  awarding  costs  of  the  de- 
murrer, pursuant  to  the  3  &  4  \V.  4,  c.  42, 
8.  34. 

But  heldj  that,  upon  this  writ  of  error 
brought  by  the  plaintiff,  the  Court  could  not 
simply  reverse  the  judgment  of  the  Ck)urt 
below,  but  must  gife  such  judgment  as  that 
Court  ou^ht  to  have  given,  viz.,  a  iudgment  for 
the  plaintiff  on  the  demurrer,  with  costs,  and 
for  the  defendants  on  the  issues  found  for 
them.  Qregory  v,  Duke  of  Brunswick,  3  C.  B. 
481. 

Cases  cited  in  tbe  jadgment :  Gwynne  ▼.  Bur- 
ndJ,  6N.C.  453;  «  Scott,  N.  R.  711 ;  2  C.  & 
F.  572  ;  Negelen  v.  Mitchell,  7  M:  &  W.  619 ; 
1  Dowl.  N.  8.  tlO ;  Godrington  ▼.  Lloyd,  8 
Ad.  &  £.  449;  3  N.  &  P.  44t;  Wood  v. 
Suckling:  (or  SotliiTe),  Gro.  Jac.  439 ;  1  RoIL 
Rep.  t9S ;  Gregory  v.  Eedes,  2  Keb.  506, 535 ; 
Ptrker  t.  Harris,  1  Salk.  262;  Gildsrt  t. 
Gladstone.  12  Kaat,  668 ;  Rex  v.  Bourne,  7 
Ad.&£.58;  2  N.  &  P.  248. 

SXSOUTION. 

It  is  no  ground  of  objection  to  a  defendant's 
being  charged  in  execution,  that  the  plaintiff 
had  on  a  former  occasion  repudiated  the  action. 
ReveUr.  Wetherell,  3  C.  B.  606. 

■XBCUTOB. 

See  Ejeetmamt,  S. 

HABBA8  COBPUS, 

Process  in  Queen's  Bench  on  t^idamt  entitled 
in  Exchequer, — Attachment,  —  The  writ  of 
habeas  corpus  ad  subficiendum  runs  to  Jersey. 

A  Baron  of  the  Excheouer  may,  in  racation 
tiqpie,  under  stat.  1  &  8  Vict.  c.  45,  s.  1,  and  in 
exercise  of  the  common  law  power  possessed 
before  that  statute  by  the  Court  of  Queen's 
Bench,  issue  such  writ,  under  the  seal  of  the 
Court  of  Queen's  Bench,  returnable  to  that 
Court  in  term  time. 

He  may  do  so  on  affidavits  entitled  in  the 
Excheouer,  inasmuch  as  the  application  may 
be  maae  to  him  as  a  Baron  of  the  Exchequer, 
upon  which  application  he  may  act,  in  his  dis- 
cretion, by  making  the  writ  returnable  in 
Queen's  Bench. 

Semble,  that,  if  such  writ  were  obtained  by 
fraudulent  representation,  this  Court  would 
quash  it  on  motion. 

But  this  Court  will  not  quash  the  writ  be- 
cause  it  appears  that  the  judge  who  issued  it 
abstained  from  inqtdring  into  facts  which,  if 
known  to  him,  might  probably  have  induced 
him  either  to  refuse  the  writ  or  only  to  grant  a 
rule  nisi,  especially  if  such  facU  may  be  pro- 
periv  returned. 

*rhe  writ  issued,  directed  to  the  Viscount 
and  6|M>l$r  of  Jersey,  commanding  them  to 


bring  9p  the  body  o(  W.,  to  ttMAoigo,  fte. 
Return,  that  the  viacount  and  gaskr  took, 
and  the  gaoler  detained,  W,,  bv  virtue  of  i 
sentence  of  the  Rojal  Court  of  Jersey,  vluek 
was  set  out,  and  which  stated  that,  in  s  cauft 
depending  before  them,  W.,  when  the  Gomt 
was  about  to  deliver  aninteriocutory  judgment, 
interrupted,  by   uttering  in  the  most  unbe- 
coming tone  a  protest  against  the  competency 
of  the  Court ;  and  that  &e  Court,  confonoaUj 
with  an  article  in  the  Jersey  laws  ordering  Hol 
all  persons  who  shall  have  been  wanting  in 
respect  to  the  bailiff  should  be  impriioMi 
until  they  had  asked  pardon  and  paid  the  fiae 
imposed,  and  considering  that  the  bailiff  had 
in  the  course  of  the  cause  ordered  FK.  to  be 
more  respectful,  condemned  fV.  to  a  fine  of  lOi 
and  to  ask  pardon  of  the  Court;  and  W.^  bar- 
ing refused  to  comply,  was  sent  to  prison  until 
he  should  have  obeved ;  that  the  sentence  vm 
legal  according  to  tne  law  of  Jersey  ;  that,  br 
such  law,  the  viscount  and  gaoler  were  obligei 
to  take  and  the  gaoler  to  detain ;  that  ibey  kd 
not,  and  by  such  law  could  not  have,  any  war- 
rant other  than  the  sentence;  that  the  Comt 
was  presided  over  by  the  baUiff,  assisted  by 
judges  called  jurats,  and  had  the  power  i 
pumshing  such  a  contempt  in  the  manner  di- 
rected by  the  sentence ;  that  there  was  luchas 
article  as  mentioned  in  the  sentence ;  that  the 
mattcxa  in  the  eentence  were  true ;  that  the 
sentence  was  read  aloud  in  the  hearing  of  ff ., 
and  was  duly  entered  in  a  book  of  recoid  calkd 
"The  Book  of  Criminal  Proaecotions,"  boa; 
the  proper  book  for  the  purpose  s  and  thst  tit 
sentence  was  in  due  torm,  and  a  soffieiat 
authority  for  the  taking  and  detaining.  HM 

1.  That  affidavits  could  |iot  be  recsiTed  far 
the  purpose  of  showing  that  the  Royal  Coort 
had  acted  inconsistently  with  ibe  law  of  Jecicf . 

2.  That  the  return  was  not  objecdonaUe  for 
want  of  showing  a  warrant  for  the  capttos  ff 
detainer. 

3.  That,  as  the  words  used  might  be,  ttd 
were  bv  the  Royal  Court  adjudged  to  have  bio, 
utterea  in  such  a  manner  and  tone  aa  nndt 
them  contemptuous,  this  Court  woiddconfids 
that  there  had  been  a  contempt. 

4.  That  it  sufficiently  appeared  that  W.  bad 
been  sentenced  to  ask  pardon  of  the  CcNiftftr 
the  contempt,  and  was  legally  impriaoned  vaA 
he  obeyed. 

Prisoner  remanded. 

Objection  having  been  made  to  the  rettn. 
on  behalf  of  the  prisoner,  and  counsel  bsnof 
been  heard  against  the  objection,  one  conoid 
was  allowed  to  reply  in  support  of  it  Oirw 
IFt^soii,  tn  re,  7  Q.  B.  984. 

Csses  cited  in  the  judgment :  HobhouM,  is  r«i^ 
B.  &  Aid.  4t0 ;  t  Chitt.  Hep.  <07 ;  Is  i« 
Clarke,  t  Q.  B.  619;  Mnyheir  ▼.  LmI*.^ 
Tmun.  63. 

JUDGMBNT  AB   IN   CABS  OF  NONSUIT* 

Order  iff  r|f««ce.— Issue  was  Jeinsd  is  i 
country  cause  on  Ae  i9th  of  Mai«b.  Oe  thi 
20th  am.  agraement  to  consent  lo  an  ^^"^ 
refer  was  entered  inlo  by  the  attonKys  i»w*B 


AmlgfiMMHfmi.^Cum^i'-'^Ckmmm  LiP'Cbwfa. 


«r 


Noatej^vaa  taken  ta  dmr  up  the  cnrder  to  n« 
fer  by  either  pertf ;  norwM  uay  further  pro* 
ceedioff  taken  by  the  plaintiff  in  the  CMiae ; 
Held,  thai  a  modon  for  judgment  as  in  caee  of 
a  nonBuii  in  the  eneuiog  Michaebnaa  Term,  wai 
regular,  fbnlatneinofimi^  Le  QmUe  de,  r.  Ai* 
con/re^  4  D.  &  L.  426. 


jvnAT. 


See  Afidamt,  2. 


NXai   PBIUa.—OROBR. 

Ruk  of  Court, — An  order  of  nut  prUu,  refer- 
idng  a  cause  to  arbitration,  may  be  made  a  rule 
ci  Court,  without  any  express  reservation  of 
H  power  so  to  do.  Millington  v.  Claridge,  3  C. 
B.  609. 

PABTICULAR8   OP   DBMAND. 

Stav  fif  Proeeedinat  may  be  waived,  —  A 
defendant  who  has  obtained  an  order  for  par- 
ticulars of  the  plaintiff's  demand,  with  a  stay 
of  proceedings  until  they  are  deUrered,  may 
waive  the  delivery  of  such  particulars,  and  plead 
or  demur  to  the  declaration.  Maunder  v.  Col*  \ 
lett,  3  C.  B.  554 ;  S.  C,  4  D.  &  L.  456. 

PARTNER. 

See  Appearance* 

PBRKMPTORY   UNDERTAKING. 

Mnlmrffing  thereof. -^K  plaintiff  who  is  pre- 
vented by  accident  from  trjring,  pursuant  to  his 
peremptory  undertaking,  should  come  to  the 
Gottit  to  have  it  Miltfged  and  not  proceed  to 
trinl  afUr  the  time  limited  in  his  peremptory 
undertaking  has  expired. 

And  where  he  did  not  do  so,  but  gave  a  fresh 
notice,  and  proceeded  to  trial  after  the  time 
limited  by  his  undertaking  had  expired,  and 
obtained  a  verdict  in  the  absence  of  the  defend- 
nnt,  who  refused  to  attend,  the  Court  set  aside 
the  verdict  so  obtained  with  costs.  BmheU  v. 
Slack,  4  D.  &  L.  386. 

Cmme  cited  in  tbe  judgment:  Lumley  v.  Duboofgy 
3  D.  &  L.  80;  14  M.&  W.  e95. 


REPLEADER. 


See  Error, 


RULE  TO  COMPUTE. 

Frodmctionofnote. — Varianee  in  the  maker'* s 
unsse  of  note, — Semble,  that  it  is  not  necessary, 
ipon  a  rule  to  compute  to  produce  the  bill  or 
lote  before  the  Master.  At  all  events,  a  vari- 
(Sftce  between  the  name  of  the  defendant  on  the 
•ecord  and  that  in  the  bill  or  note,  will  not 
LStfCily  the  Master  in  declining  to  proceed  on 
bie  rule.  Davie  v.  Barker,  3  C.  B.  606 ;  8.  C, 
r>.  &  L.  46d. 

SCIRE  PACIA8. 

JZule  to  show  cause. — ^Where  final  judgment 
as  been  obtained  against  a  defendant  who  dies 
efore  execution  and  a  sci.fa,  has  issued  (after 
ale  to  show  cause)  against  his  personal  repre- 
sflsCative,  to  revive  the  judgment,  and  has  been 
gdmroed,  a  sd.  fa,  mav  issue,  without  a  rule 
»  «how  cause,  against  the  hears  and  tertenants, 
K>*>i^  *b*  jttdi^wnt  be  more  than  15  years 


ohL  R.  Gen.  HiL  2  W.  4,  I.  79.  appUee^  id 
the  firm  «et./a«  reviving  the  judgment  m  such 
ease,  and  not  to  the  asoond.  Wnghi  Vi* 
MadotAe,  8  Q.  B.  119* 

STAYING   PROCEEDINGS. 

Eleven  separate  actions  were  brought  against 
eleven  memoers  of  a  provisional  railway  com* 
mittee  respectively,  lor  the  same  cause  of 
action.  The  defendants  applied  to  stay  the 
proceedings  in  the  actions,  except  in  that  one 
which  the  plaintiff  should  elect,  but  the  Court 
refused  the  application.  Qilee  v.  IbolA,  4 
D.  &  L.  486. 

See  FariienUare  qf  Demand. 

term's  notice  op  proceeding. 

Where  a  rule  has  been  made  absolute  to  set 
aside  a  verdict  found  for  the  defendant,  and 
for  a  new  trial  on  pavment  of  costs  by  the 
plaintiff,  and  the  plaintiff  for  more  than  a  yea^ 
fails  to  pajr  the  costs,  or  to  take  anv  steps  to- 
wards availing  himself  of  the  rule,  the  defend- 
ant cannot  move  to  discharge  it  without  pre- 
viouslv  giving  a  term's  notice  of  his  intention 
so  to  do. 

An  objection  that  such  a  notice  has  been 
given  in  the  name  of  an  attorney  other  than  the 
attorney  upon  the  record,  must  be  most  dis- 
tinctly pointed  out.  An  affidavit  by  the  plain* 
tiff  and  his  present  attorney,  (his  attorney  on 
the  record  being  dead,  and  the  rule  having 
been  made  more  than  sine  years  ago,)  staling 
"  that  they  had  not,  nor  had  either  of  theni» 
ever  been  served  with  any  order  to  change  tho 
attorney,  nor  had  they,  or  either  of  them,  ever 
had  any  notice  or  intimation  that  any  other 
party  had  been  appointed  attorney  for  the  de- 
fendant in  the  olace  or  stead  of  the  attorney 
upon  the  record/'  was  held  to  be  insufficient. 
Lord  V.  fVardte,  3  C.  B.  295. 

TITLES  OP  RULES  AND  APPIDAVITS, 

In  a  cause  of  A.  against  £.,  the  matter  was 
b^  rule  of  Court  referred  to  the  Master.  A. 
died  before  the  Master's  report  was  read.  The 
executors  obtained  a  rule  to  show  cause  why 
they  should  not  be  made  parties  to  the  first 
rule :  Held,  1.  That  it  was  not  neceesary  that 
the  second  role  should  be  drawn  up  on  the 
reading  the  first,  provided  it  adverted  to  ^e 
first,  which  was  in  Court. 

2.  That  the  second  rule,  and  the  affidavits  in 
it,  ought  not  to  be  entitled  '*A.,  deceased, 
sgainst  J3.  ;*'  and  the  rule  and  affidavits  being 
so  entitled,  the  rule  was  discharged.  Bhmd  v. 
Dax,  8  a  B.  126. 

TRIAL,  NEW. 

When  a  partv  has  tendered  a  bill  of  excsp- 
tions,  fiMsre,  wnether  he  may,  notwithstanding 
such  bill,  apply  for  a  new  trisl  on  a  part  whoHy 
dLstinct  from  the  grounds  of  exception.    Attem  • 
V.  Hayward,  7  Q.  B.  960. 

TRIAL  BY  THE   RECORD. 

Kffftance.— In  debt  due  on  a  judgment,  the 
declaration  described  it  as  obtained  ''in  the. 
Court  of  our  Lady  Ihe  Queen,  of  her  Bench 


dm  wilii^f  umI  »^* *  ^^J^^^^^  «/  A^  £^^mdm 


hcrt  it  WetlmiiMt«r«  in  Iht  Monlf  of  If idAi- 
Mx.*^  P]Mi,tiMitiiii<BUBOt«nyrwordor<lM 
nid  •opposed  rttofwj  raxudmnff  in  tiM  tald 
Court  of  our  Lady  the  Queen,  before  the  Queen 
herself  at  Westminster^  (named  in  the  declara- 
tion the  Court  of  our  Lddy  the  Queen,  of  her 
Bench  at  Westminster^)  in  matter  and  form, 
he.  Replication,  that  there  is  such  a  record 
of  the  eaid  recorery  remaining  in  the  said  Conrt 
of  our  Lady  the  Queen,  of  her  Bench  here,  in 
matter  and  form  as  the  plaintiff  hath  in  the  said 
declaration  above  aUcged :  HM,  that  the  issue 
was  proved  by  the  production  of  a  judgment  of 
the  Court  of  Common  Pleas.  BradUy  ▼.  Qray^ 
4  D.  &  L.  458. 

VJiNUB,  GHAMGIira. 

Where  ^e  venue  had  been  changed  on  &e 
usual  affidavit,  the  Court  made  absolute  a  nde 
to  briiig  it  back  to  the  original  county  in  which 
it  had  been  laid«  on  affidavit  that  part  of  the 
cause  of  action  arose  abroad*  and  not  in  this 
country.    Cund$&  v.  Harrifon,  4  D.  &  L.  431. 

Case  cited  in  the  jodgsMot :  Todd  r.  Rohinsos, 
lAicbaeliDM  Teem,  1845. 

WARRANT   OP   ATTORNBY. 

Atte$iation. — Judgment  was  entered  up  on 
a  warrant  of  attorney,  executed  by  principal 
and  sureties.  One  suretr,  being  arrested,  paid 
the  debt,  and  recovered  a  proportional  part 
from  his  eo>«ure^,  who  afterwards  discovered 
thafttiM  wamnt  nad  been  atteeted  by  a  person 
not  qualified  to  act  as  an  attorney,  contrary  to 
stBt.  1  &  2  Tict.  c.  110,  s.  9.  Held,  that  the 
co-aursfty,  not  being  the  party  who  had  paid  the 
debt,  could  not  move  the  Court  that  the  war- 
rant should  be  set  aside  for  the  defective  st- 


and fSk»  anoaat  of  fab 

himbftheptaHUff)  ndanrissHsb. 

bf  the  eo*santy  lor  this  pnpeis,i« 

disdMrgod,  wHhout  coats. 

Sembk,  (per  PMteaoD,  J.,)  dMi,  undv  Mil 
1  &  3  Vict.  e.  110,  a.  9,  a  party  who  hai  iM. 
dneed  an  unqualified  peraon  as  qasliM,  tD 
attest  the  execution  of  awanant  of  mmtf, 
cannot  afterwards  nunre  to  aet  it  sside  bsemi 
attested  by  such  person.  Priet  v.  (krUr,  1 
Q.  B.  838. 

WRIT  OP  sumfoifa. 

1.  Indor$emint  am  proeeu.^k  writ  d 
summons  was  indorsed  as  follows  :—'*ni 
writ  was  sued  out  by  G.  F.  O.  and  5.,  of  No.l| 
Bedford  Row,  London,  agents  of  Mr.  Jok 
Toby  the  younger,  of  Exeter,  in  Uie  eoo^  of 
Devon,  the  pUntiff  within  named:"  HeU; 
irregular.    TJbg  v.  Haneoek,  4  D.lt  L  m 

Case  eitfd  ia  the  jodfsseat  s  Uoyd  v.  Joei^  t 
M.  &  W.  M9i  5  DowU  t6U 

3.  A  writ  of  summons  was  indorsed,  "Ae 
phuBtiffs  dauB  352.  3f.  6d.,  and  intoat 
thereon,  from  the  8ih  of  Sept.,  1846,  uA 
payment,  for  debt,  and  2f.  lOt.  for  coito:" 
Held,  sufficient,  and  that  it  need  not  statevbt 
rateofiutenst  is  claimed.  AUm  v.Bmmi,  4 
D.  &  L.  430. 

3.  Defendmtt^s  residence.—Serrieeofwritr- 
A  writ  of  summona  deacribing  a  «innp«rii 
now  or  late  carrying  on  bnainass  in  iuif 
William  Street,  in  dieGily  of  LendoB,ii4i> 
fective;  andeervieeof  thewritonadiis^ii 
the  county  of  Middleaex,  is  irregnlar.  Pittrw 
V.  Pilbraw't  Atmotpherie  RaikM^  Ctmfmft  4 
D.  &  L.  450. 


BUSINESS   OF  THE  COURTS. 


COMMON  LAW  SITTINGS. 

In  and  after  EaaUr  Term,  1848. 

MIODLItSZ. 

In  Term. 
1st  aittingy  Monday April  17 

And  two  or  three  following  dtys  at  11  o'olook. 

Sad  Sitting,  Thnrsday    • April  27 

And  subsequent  days  st  Elerea  o'clook. 

Srd  Sitting,  Wednesday May  10 

At  i  past  Nine  o'clook  precisely,  for  Undefended 
Causes  onlv. 

A  list  of  such  remaoeta  as  appear  fit  to  be  tried 
ia  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  side  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  witbdnwn  from  such  list, 
provided  the  other  side  have  two  days' notice  of  the 
application  at  the  Marshars  to  postpone,  and  do  not 
oppose  the  application  on  gooa  grounds — the  usual 
namber  of  completed  and  new  causes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  Terra,  Saturday  ....  May  13 
At  half-past  9  o'clock. 

LOMMnr, 

In  Term, 

Sitdag  at  10  oleloek,  Thursday     .     .     .    May  11 


For  Undefended  Causes  ssid 

considers  fit  to  be  taken. 

After  Tena. 

Monday     * 

(To  adjonm.) 


astfisJs^ 
.    Mtvl3 


Cxrlt^nn  of  fltas. 

In  and  after  Easter  Term,  1848. 

UTerwu 
xjr  MioDX.Ksax« 


1st  Sittiag,  Monday  . 
Sad  Sitting,  Thursday . 
Srd  Sitting,  Thursday 


IN   LOKOOK. 


.  V 


vil2( 
Hit  5 


1st  Sitting,  Wednesday 
2nd  Sitting,  Wednesday 

After  Tem. 

IN  MinOLESBX.  IN  lOWDOX. 

Saturday    ,    .    May  13 1  Monday   .    .    MtJ  1^ 
(Tos4jourooalf.) 

The  Comt  will  sic  in  Middlsssz,  at  Nisi  PiM  • 
Tenn,  by  adjouraauiBt,  frona  day  to  day,  ■■». 'J* 
causes  entered  for  the  respectiTs  Middlesex  iitn^ 
are  disposed  of. 

The  Coon  will  sit,  dariog  snd  sfter  Tva*  ^  ^ 
e'elook* 


DIGEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  MARCH  18.  1848. 


M  **  Quod  magii  ad  no* 
Piortinet,  et  needre  iMhim  «rtt 


HomAT*. 


THE   LAW   RELATING    TO    RIOTS 
AND  UNLAWFUL  ASSEMBLIES. 


At  a  time  wken  the  peace  of  the  metro- 
polis, and  of  other  ^reat  towns  in  the  king- 
aoin>  has  been  threatened  or  disturbed  by 
riotons  and  unlawful  assemblies,  whic& 
have  attracted  the  attention  of  both  Houses 
of  ParHaraent,  it  may  not  be  considered  in- 
opportune shortly  to  advert  to  the  state  of 
the  law  upon  this  subject 

All  the  text  writers  endeaTOur  to  establish 
a  distinction  between  a  riot  and  unlawful 
assembly,  but  when  their  definitions  are 
scrutinized,  and  their  correctness  tested  by 
their  application  to  adjudged  cases,  it  must 
be  admitted  that  the  boundary  line  between 
an  unlawful  assembly  and  a  riot  is  not  very 
satisfactorily  defined.  Without  adopting 
precisely 'the  definition  to  be  found  in  any 
of  the  books,  we  may  perhaps  venture  to 
suggest,  that  a  riot  is  a  premeditated  as- 
sembly of  three  persons  or  more,  accom- 
panied or  followed  by  some  circumstances 
€j€  a  violent  or  turbulent  nature  or  character, 
tending  to  create  apprehension  or  terror ; 
and  that  an  unlawful  assembly  is  a  meeting 
a£  several  persons,  under  such  circum- 
stances as  seem  calculated  to  endanger  the 
public  peace.  To  constitute  either  offence 
it  is  not  necessary  that  there  should  be 
actual  personal  violence  committed,*  and  an 
assembly  may  be  unlawful,  although  not 
accompanied  or  followed  by  any  circuni-* 
stance  of  a  violent  character,  tf  it  be  a 


•   CUfford  V.  Brandon,  2  Camp.  3d9. 
Vol.  XXXV.  No.  1,045. 


meeting  for  a  pnrpoae  which,  if  exAcnttti, 
would  render  the  parties  rioters.  A  meet- 
ing mi^  be  riotous,  whether  the  purpose  for 
which  it  assembled  be  lawful  or  uaiaiifidL^ 
If  seveml  persons  meet  together  for  aagr 
puvpoae,  however  ianooent  and  laadaMe, 
and  afterwards  confederate  and  actviofenlly 
or  in  disturbance  of  the  public  peace,  they 
are  as  much  rioters  as  if  they  had  as- 
sembled originally  for  the  purpose  of  com- 
mitting some  illegal  act.°  In  riots  all  aare 
principals,  so  that  any  person  encoara^ng, 
promoting,  or  taking  p«rt  in  a  riot,  by  wovda, 
signs,  or  gestures,  or  wearing  any  badge  or 
ensign  of  the  rioters,  is  himself  to  be  coa- 
siderod  a  rioter.^  Infonts  above  tha  age  af 
discretion,  as  well  as  women,  are  punishable 
as  rioters.* 

The  circumstanees  of  alarm  and  appre« 
hension  which  are  essential  to  give  to  an 
assembly  met  for  a  lawful  purpose,  and  aat 
committing  any  act  of  positive  violence,  the 
character  ^an  unlawful  assembly,  were  vei^ 
clearly  pointed  out  by  Mr.  Barou  Aldexwom, 
in  the  case  of  27^  Quetn.  v.  FinemtJ  The 
learned  Baron  is  reported  to  have  said  in 
that  case :— *^  Any  meeting  assembled  under 
such  circumstances  as,  according  to  the 
opinion  of  ratioaal  and  firm  men,  are  likdf 
to  produce  danger  to  the  tranqoilUty  am 
peace  of  the  neighbourhood,  is  an  unlawful 
assembly,  and  in  viewing  this  question  the 


'  1  Hawk,  ^.  C.  c.  65,  s.  1. 
'  I  Hawk,  P.  C.  c.  66,  8.  3. 
^  Hexv.  Bopoe,  4  Burr.  2073;  CUfford  r» 
Brandon,  2  Camp.  370. 
«  1  Hawk,  P.  C.  c.  65,  8.  14, 
'  9  Car.  *  R  9U 
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jury  should  take  into  their  consideration  the 
i¥aj  in  which  the  meetings  were  held,  the 
hour  at  which  they  met,  and  the  language 
used  by  the  persons  assembled  and  by  those 
who  addressed  them,  and  then  consider 
whether  firm  and  rational  men,  having  their 
families  and'  property  there,  would  have 
reasonable  ground  to  fear  a  breach  of  the 
peace,  as  the  alarm  must  not  be  merely 
such  as  would  friehten  any  foolish  or  timid 
person,  but  must  he  such  as  would  alarm 
persons  of  reasonable  fimmess  and  courage." 
AH  persons  joining  an  assembly  of  this  kind, 
or  who  give  countenance  or  support  to  it  in 
any  way,  are  hable  to  indictment  and  guilty 
of  a  breach  of  the  law. 

At  various  periods,  when  the  public  tran- 
quillity has  been  menaced  or  disturbed  by 
meetings  of  a  turbulent  or  seditious  cha- 
racter, the  legislature  has  passed  acts  to 
meet  the  supposed  exigencies  of  the  time 
by  the  suppression  of  such  assemblies.  We 
propose  briefly  to  enumerate  the  principal 
statutes  now  in  force  bearing  upon  the  sub- 
ject. One  of  the  earliest  acts  in  point  of 
date,  and  certainly  not  the  least  important 
in  its  practical  application,  to  which  we  deem 
it  necessary  to  allude,  is  the  13  Car.  2,  c. 
5,  which,  after  reciting  the  mischiefs  of 
tumultuous  petitioning,  enacts,  that  no  per- 
son shall  solicit  the  getting  of  hands  or 
other  consent  of  any  persons  above  the 
number  of  twenty,  to  any  petition,  &c.,  to 
the  king  or  the  houses  of  parliament,  for 
alteration  of  matters  cstabHshed  by  law  in 
Church  and  State  ;  unless  the  matter  there- 
of shall  have  been  first  consented  unto  and 
ordered  by  three  justices,  or  by  the  major 
part  of  the  grand  jury,  or  in  London  by 
the  Lord  Mayor,  Aldermen,  and  Common 
Council ;  and  that  no  person  shall  repair  to 
his  Majesty  or  the  houses  of  parliament, 
upon  pretence  of  presenting  or  deUvering 
any  petition,  accompanied  at  any  one  time 
with  above  the  number  of  ten  persons  ;  upon 
penalty  for  each  offence  not  exceeding  100^. 
and  three  mouths  imprisonment ;  such 
offence  to  be  prosecuted  in  the  King*s 
Bench  or  at  the  Assizes  or  Quarter  Sessions, 
within  six  months,  and  proved  by  two  cre- 
dible witnesses.  It  was  contended  in  Lord 
George  Gordon^ s  casi^,  (Doug.  571,)  that 
this  statute  vias  impliedly  repealed  by  the 
Bill  of  Rights,  which  declares  "  all  commit- 
ments and  prosecutions  for  petitioning 
iUegal  ;"  but  Lord  Mansfield  said,  it  was 
the  unanimous  opinion  of  the  Court  of 
Queen's  Bench  that  the  13  Car.  2  was  in  full 
force. 
^   Perhaps  the  next  statute  in  order  and 


importance  is  the  1  Gko.  I,  st.  2,  c.  5, 
which  is  generally  known  as  the  Biot  Ad 
By  the  1st  section  of  this  statute,  if  twelve 
persons  or  more  be  unlawfully,  riotouslj  or 
tumultuously  assembled  together,  to  tbt 
disturbance  of  the  public  peace,  and  do  oot 
disperse  after  being  commanded  by  procla- 
mation made  by  any  justice,  sheriff,  under- 
sheriff,  mayor,  bailiff,  or  other  head  officer, 
but  continue  together  to  the  number  d 
twelve,  for  the  space  of  one  hour  after  sndi 
proclamation,  they  are  declared  guilty  of 
felony.  The  2nd  section  provides  as  to  the 
manner  in  which  the  prodamation  shall  be 
made,  and  gives  the  form,  which  b  tt 
follows : — 

"  Our  Sovereign  Lady  the  Queen  chargetli 
and  commandeth  all  persons  to  disperse  them- 
selves, and  peaceably  to  depart  to  their  habiti- 
tions,  or  to  their  lawful  nueiness,  upon  the 
pains  contained  in  the  act  made  in  the  fint 
year  of  Kin^  George,  for  preveDting  tomolti 
and  riotous  assembhes. 

"God  save  the  Queen!" 

By  subsequent  sections,  persons  sots- 
sembled,  and  not  dispersing  within  an  hoor. 
are  liable  to  be  seized  and  taken  before  i 
justice,  and  if  killed,  maimed,  or  hurt  in  re- 
sisting being  dispersed,  seized,  or  appre- 
hended, the  constables,  &c.,  are  indemm- 
fied.  And  preventing  the  proclamadoL 
being  made  is  also  felony  ;  and  lirbeu  the 
proclamation  is  hindered,  those  who  con- 
tinue assembled  to  the  number  of  twelve  or 
more,  and  do  not  disperse  within  au  hocr, 
are  guilty  of  felony. 

Lnder  this  act,  offenders  were  dediieii 
liable  to  suffer  death  as  in  case  of  felon;, 
without  benefit  of  clergy,  but  the  1st  Vici 
c.  91,  provided  that  persons  convicted  un<iff 
the  1  Geo.  1,  st.  2,  c.  5,  should  not  siiff 
death,  but  be  liable  to  transportation  for  li/^i 
or  not  less  than  15  years,  or  imprisonmfflt. 
with  or  without  hard  labour,  for  aov  perK)d 
not  exceeding  three  years.  It  may  be  ob- 
served, that  to  sustain  an  indictment  ua^ 
this  statute,  it  must  appear  that  the  n»^ 
trate  or  other  officer  read  the  proclamaiioc 
in  the  precise  terms  given  by  the  act.  Tb 
proclamation  was  held  to  be  insuffici'^D; 
where  the  words  "  God  save  the  King 
were  omitted.'  The  hour  mentioned  inttf 
act  is  to  be  computed  from  the  first  readi^ 
of  the  proclamation,  although  themagistrttr  i 
or  officer  may  afterwards  read  it  a  second* 
a  third  time,**  and  a  person  who  substae-  | 


f  i2e«  v.  Child,  4  Car.  &  P.  44S. 
»»  Rex  V.  iVofdeoek,  6 Car. dcP.  6l(r,  per F*" 
teson,  J. 
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tially  cotitbiiied  to  venudn  at  the  meeting 
for  an  hoar,  will  he  liable  to  a  oonyiction, 
although  it  should  not  appear  that  he  con- 
tinued with  the  mob  for  every  minute  of  the 
hour.*  It  is  perhaps  scarcely  necessary  to 
add  that,  although  reading  the  Riot  Act  as 
directed  under  this  statute,  renders  oifenders 
liable  to  more  severe  penidties,  the  meeting 
may  be  riotous  and  illegal  at  common  law, 
without  reading  any  proclamation,  and 
without  any  reference  to  the  Riot  Act. 

The  next  statute  in  point  of  order  is  the 
39  Greo.  3,  c.  79,  against  secret  societies, 
which,  after  declaring  that  certain  societies 
named  shall  be  suppressed,  proceeds  to  de- 
clare societies  the  members  of  which  take  I 
unlawful  oaths,  or  where  the  names  of  the 
members  shall  be  kept  secret,  or  where 
there  are  divisions  or  branch  societies,  un- 
lawful; and  persons  corresponding  with 
such  societies,  or  aiding  them,  are  declared 
to  be  guilty  of  an  unlawful  combination  and 
confederacy.  Persons  offending  against 
this  act  are  liaUe  to  be  proceeded  against 
summarily  before  a  magistrate,  or  by  iudict- 
mrut.  The  pnnishment  in  case  of  sum- 
mary jurisdiction  is  confined  to  three 
months  imprisonment  in  the  gaol  or  house 
of  correction,  or  20/.  fine  ;J  and  in  case  of 
conTiction  upon  an  indictment,  the  offender 
is  liable  to  be  transported  for  seven  years, 
or  imprisoned  for  any  period  not  exceed- 
ing two  years,  at  the  discretion  of  the 
court. 

The  57th  Geo.  3,  c.  19,  contained  many 
enactments  of  a  temporary  character,  to- 
gether with  some  provisions  of  a  different 
nature,  still  in  force.  Amongst  the  latter 
is  the  23rd  section,  referred  to  in  a  late 
communication  from  the  Metropolitan  Police 
Commissioners,  in  reference  to  a  proposed 
meeting  in  Trafalgar  Square,  which  enacts : 

^'That  it  shall  not  be  lawful  for  any  person 
to  convene,  or  to  give  any  notice  for  convening, 
any  meeting  consisting  of  more  than  50  per- 
sona, or  for  any  number  of  persons  exceeding 
60,  to  meet  in  any  street,  square,  or  open  place 
in  the  citv  or  liberties  of  Westminster  or  county 
of  Middlesex,  within  the  distance  of  a  mile 
from  the  gate  of  Westminster  Hall,  (except 
such  parts  of  the  parish  of  St.  Paul's,  Covent 
Garden,  as  are  within  such  distance)  for  the 
parpose  of  considering  or  of  preparing  any  pe- 
tition, &c.,  for  alteration  of  matters  in  church 

*  Hex  V.  James,  Russ.  on  Crimes  &  Mis.  by 
Greaves,  vol.  1,  p.  277. 

>  The  justices  may  mitigate  the  punishment, 
8o  it  is  not  reduced  to  less  than  one-third  of 
the  fine  or  imprisonment  directed  by  the  act. 
Sect.  9. 


or  state,  on  any  day  on  which  the  two  homes 
or  either  house  of  parliament  shall  meet  and 
sit,  nor  on  any  day  on  which  the  courts  shall 
sit  in  Westminster  Hall.  And  that  if  any 
meeting  or  assembly  for  such  purposes  shall 
be  assembled  or  holden  on  such  day,  it  shall  be 
deemed  an  unlawfnl  assembly." 

The  25th  section  declares,  that  societiea 
taking  unlawful  oaths,  &c.,  and  electing 
committees  or  delegates,  shall  be  deemed 
unlawful  combinations  and  confederacies, 
and  (by  section  28)  persons  permitting  un- 
lawful meetings  of  such  societies,  or  of  any 
division  or  committee  of  them,  to  be  held 
on  their  premises,  are  subjected  to  a  penalty, 
and,  if  licensed,  to  be  deprived  of  their 
license. 

The  60  Geo.  3,  and  1  Geo.  4,  c.  1,  pro- 
hibits meetings  and  assemblies  for  the 
purpose  of  training,  drillings  or  practising 
military  exercise  without  lawful  authority, 
and  persons  present  at,  attending,  or  aiding 
and  assisting  in  such  meetings,  for  the  pur- 
pose of  training  or  drilling  others,  are,  upon 
conviction,  liable  to  transportation  for  seven 
years^  or  imprisonment  not  exceeding  two 
years,  at  the  discretion  of  the  court ;  and 
persons  attending  or  being  present  at  such 
meetings  for  the  purpose  of  being  trained 
or  drilled,  are  liable,  upon  conviction,  to  be 
punished  by  fine  and  imprisonment,  not  ex- 
ceeding two  years,  at  the  discretion  of  the 
court. 

The  latest  of  the  statutes  to  which  we 
deem  it  necessary  to  call  attention,  is  the 
7  kS  Geo.  4,  c.  30,  which  enacts,  (by  seo^ 
tion  8,)  that  persons  riotously  assembled, 
and  unlawfully  demolishing,  destroying,  or 
pulling  down,  or  beginning  to  demolish,  &c., 
any  church,  chapel,  house,  building  used  in 
trade  or  manufacture,  or  machinery  pro- 
posed for  or  employed  in  any  manufacture 
or  mine,  shall  be  guilty  of  felony,  and  suffer 
death  as  a  felon.  The  beginning  to  pull 
down,  as  mentioned  in  the  act,  means  a  de- 
molition of  a  part  with  intent  to  demolish 
the  whole  ;*"  and  it  seems  it  must  be  proved 
that  some  part  of  the  freehold  was  de- 
stroyed ;  and  it  is  not  enough  to  prove  that 
window  shutters  or  doors  were  demolished*' 
Attempting  to  destroy  a  house,  by  setting  fire 
to  it,  is  within  the  act.  Under  this  act,  (by 
sect.  26,)  principals  in  the  second  degree  and 
accessories  before  the  fact,  are  punishable 
in  the  same  manner  as  principals  in  the 
first  desree,  and  accessories  after  the  fact 
are  liable  to  be  impris9ned  for  any  term  not 
exceeding  two  years. 


^  Askton's  case,  I  Lewin's  Cr.  Ca.  296. 
1  Rex  V.  Howell,  9  Car.  &  P.  437. 
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Hie  statotes  abote  brieAy  enmieraled, 
and  others  of  more  anciefit  date,  to  which 
it  does  not  seem  so  necessary  to  ^Krect  at- 
t^tion^  are  merely  in  aid  of  the  common 
lam,  which  authorises  proceedings,  not  only 
by  ma^strates,  sheriffs,  peace  officers,  con- 
stables, and  others,  but  by  private  persons 
for  restraining  and  suppressing  riots.  Ma- 
gistrates are,  of  course,  peculiarly  required 
and  expected  to  restrain  riots  and  take  the 
rioters  into  custody,  and  for  this  purpose 
they  may  call  upon  any  or  all  of  the  Queen's 
subjects  to  assist  them,  which  they  are 
bound  to  do  upon  reasonable  warning.'" 
The  duties  of  pnvarte  persons,  as  well  as  of 
pttblic  officers,  in  cases  of  this  nature,  aire 
stated  with  so  much  ability  and  precision 
hj  the  late  learned  Chief  Justice  Tindal,  in 
his  address  to  the  Bristol  grand  jmry,  after 
the  riots  of  1631,  that  we  mak«  no  apology 
for  publishing  the  following  extract  which 
cantaias  an  adnurable  sumnrafy  of  the  law 
on  this  subject  ^— 

*'  By  the  common  law  every  private  person 
mvj  lawfully  endeavour,  of  his  own  authority, 
ana  without  any  warrant  or  sanction  of  the  ma- 

e irate,  to  suppress  a  rioi,  by  every  means  in 
j»ower.  He  may  dispefse,  or  aMiat  in  die* 
parang,  those  who  an  assembled;  he  may  stay 
those  who  are  engaged  in  it  from  eaEcoallng 
their  purpose,  he  may  stop  and  prevent  others 
whom  he  shall  see  coming  up,  from  joining  the 
rest ;  and  not  onhr  has  he  the  authority,  but  it 
is  his  bounden  duty  as  a  good  subject  of  the 
Idng,  to  perform  mis  to  the  utmost  of  his 
aMfity.  If  the  riot  be  general  and  daugeroiis, 
he  uaT  arm  fahnself  against  the  evil  doen  to 
keep  the  peace.  It«ouldundoabtodlybemore 
prudent  to  attend  and  be  assistant  to  the  jus- 
tices^ sheriff,  or  other  ministers  of  the  king  in 
doing  this,  for  the  presence  and  authority  of  the 
magistrate  would  restrain  the  proceeding  to 
such  extremities  uutil  the  danger  were  sufB- 
dendy  immediate,  of  until  some  felony  was 
eMher  committed  or  could  not  be  prevented 
wMume  Teooane  to  arms ;  and  at  all-evenu  the 
asal8tanoe«iven  by  men  who  act  in  sttbordi* 
nation  and  concert  with  the  civil  magistrate, 
will  be  more  effectual  to  attain  the  object  pro- 
posed than  any  efforts,  however  well  intended, 
of  separate  and  disunited  individuals.  But  if 
the  occasion  demaods  immediate  action,  and 
no  opportunity  is  given  for  procuring  the  ad- 
vfiee  or  smeiion  of  die^magistrate,  it  is  the  doty 
<^«tery-snbfect  to  act  for  hiraseU;  and  npoa. 

hm-omi  TOsponwbitity,  in  eoppwsssing  a  riotous       ,_  ^        t   t.  ^  -         t     . 

and  tumultnous  assembly;  and  he  may  be  as-  J°^  petitions  for  abohsmne  the  tax, 
sursd  that  whatever  is  honestly  done  by  him  in  |  which  at  first  came  from  a  small  number  of 
the  execution  of  that  object  will  be  supported     '  ''^   "  '  ^  ~    ^ — *'''^ 

add  justified  by  the  common  law.  The  law  ac- 
knowledges no  disthiction  in  this  respeet  be- 
tween the  soldier  and  the  private  inmidual. 
The  aoldier  is  eItU  a  citiaeii,  lying  wndor  the 


oUigation, and  mmMn^iki^mnf 
aulhoiity  to  presewe  the  peace  of  ths  king  m 
any  other  suOject.  If  the  one  is  bound  to  St- 
tend  the  call  of  the  civil  ma^ristnte,  so  is  die 
other;  if  the  one  may  interfere  for  that  par- 
pose  when  the  occasion  demands  it,wh^omda 
requisition  of  the  magistrate,  so  may  the  etbtf 
too ;  if  the  one  may  employ  arms  iSonr  that  par* 
pose,  when  arms  are  neceeeary,  the  soldier  nqr 
do  the  sane.  Undoubtedly  the  sane  exsraie 
4}{  discretioii  which  requires  the  private  aubj^ 
to  act  in  subordination  to  and  in  aid  of  the  ma* 
ffistrate  rather  than  upon  his  own  authoritf, 
before  recourse  is  had  to  arms,  oafl;ht  to  ope- 
rate in  a  stronger  degree  with  a  nulHarf  force. 
But  where  the  danger  is  pressing  and  ivam^ 
ate,  where  a  fdofty  has  actually  b«Bn  comaotA, 
or  cannot  oAierwise  be  prwented,  and  from  the 
cirdumstanoes  of  the  case  no  opportunity  it 
offarad  of  obtaining  a  requisitioa  from  (Ik 
proper  authorities,  the  military  suluecu  of  the 
king  not  only  may,  but  are  bound  to  do  thdr 
utmost  of  their  own  authority,  to  prevent  tk 
perpetration  of  outrage,  to  pat  down  riot  td 
tumult,  and  to  preserve  the  lives  and  propoty 
of  the  people.  Still  itirther,  by  the  consM 
lam  not  onfy  is  each  private  solijeot  bound  to 
exert  hhnself  to  the  vtaost,  bat  eveiy  sM( 
constable,  and  other  peace  officer,  isciiledn|Ma 
to  do  aU  that  in  them  lies  for  the  snppressioa 
of  riot,  and  each  has  authority  to  command  iB 
other  subjects  of  the  king  to  assist  them  ifi  tlut 
undertaking.  By  an  early  statute,  (13  H.  4,  c 
7,)  any  two  justices,  with  the  -sheriff  or  mAth 
sheriff  of  the  cotmty,  may  come  widi  the  poeei 
of  the  county,  if  need  be,  to  aireat  any  noHn> 
and  shall  anest  them ;  and  they  have  poeerto 
record  that  which  they  see  done  in  their  ^ 
sence  against  the  law ;  by  which  record  ik 
offenders  shall  be  convicted,  and  ma)'  after- 
wards be  brought  to  punishment ;  and  here  I 
must  distinctly  observe,  that  it  is  not  left  to  t» 
choice  or  will  of  the  subject,  as  some  luitea^ 
roneously  suppoasd,  to  attend  or  not  to  the  all 
of  the  magisMte,  as  they  tlniik  proper,  btf 
every  man  is  bound,  when  called  upoa,  sada 
pain  of  fine  and  imprisonment^  to  yield  a  rcsdf 
and  implicit  obedience  to  the  call  of  the  magis- 
trate, and  to  do  his  utmost  in  assisting  him  to 
suppress  any  tumultuous  assembly.^ 


FROCEEDINOS   FOR  TH£   KEP£Al 
OF  THE  CERTIFICATE  DUTT. 


We  continue  our  report  of  the  measotf 
adopted  for  effecting  a  remission  of  diis 
impost. 

The 


Sm  Buss.  onOrimes,  tol.  1, 3  ea.  p.  3«6. 


places,  with  few  signatures,  have  been  fol- 
lowed by  remonstrances  fttim  hoger  district* 
and  greater  numbers.  Both  in  town  lo^ 
country  the  members  of  the  profession  seem 
to  be  effeotoally  aorouaecL  The  stateawtf 
issued  by  the  Incorporated  Law  Society  btf 


Pt0emdmgtijf^tkeBip9M^^Oeviif9aU4M^ 
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farawLwd  the  ikcts  mad  deink  Tecjntsite  to 
be  introduced  into  tiie  p«titioi»,  and  feroiiMy 
explains  to  the  numerous  members  to  Whom 
the  petitions  have  been  sent  the  hardship 
aad  injustice  of  the  tax. 

An  important  step  has  been  taken  in  con- 
reaing  «  geaeral  meeling  of  the  attorneys 
and  seHcilors  of  Loudon,  for  Wednesday 
next,  the  22nd  inst.,  at  one  o'clock  pre* 
ciselj,  in  the  Hall  of  the  Incorporated  Law 
Society.  Bfrt  very  few  occasions  hare  arisen 
to  induce  that  lt)Qsy  class  of  men  to  congre- 
gate together.  \Ve  recollect  only  three  in- 
stances :  one  in  the  year  1830,  when  Lord 
Boroogbam  introduced  bis  sweeping  plans  of 
law  reform ;  another  on  the  extraordinary 
prmlege  daained  by  the  House  of  Commons 
of  sending  sheriffs  and  tf ctomeys  to  prison 
who  Tentured  to  discharge  therr  dnty  to  the 
courts  and  the  suitors ;  and  lastly,  the  pro- 
posed removal  of  the  courts  firom  West- 
nunster  to  the  vicinity  of  the  Inns  of  Court. 

The  present  is  undoubtedly  a  fit  subject 
OB  n^Hoh  to  lake  the  sense  of  the  profession, 
and  to  Mord  its  members  an  opportwaity  to 
efqpress  their  opinions.  We  hear  that,  ai- 
thottgh  every  one  protests  against  the  in- 
justice of  the  tax,  there  are  some  (whose 
judgment  deserves  respectful  consideration) 
who  think  it  impolitic  to  call  for  a  repeal. 
Thay  maintain  that  the  certificate  duty 
t«M»  to  uphold  the  reapeetability  of  the 
pirofeasioa.  They  decline  to  go  along  with 
the  present  movement  on  the  ground  that 
this  annual  money-qualification  operates  as 
a  restraint  upon  the  msreputable  class  of 
practitioners. 

Now  the  fact  is  well  known,  that  in  many 
instances,  attorneys  practising  in  an  inferior 
kind  of  business  receive  em^uments  from 
other  afetonieys  who  are  unable  to  take  out 
their  certificates,  and  who  act  in  the  name 
of  «uch  certificated  attorneys,  contrary  to 
the  provisions  of  the  statutes,  and  by  such 
means  not  only  evade  the  payment  of  the 
duty,  but  commit  many  acts  of  malpractice 
and  oppression  on  the  poor  suitors  of  the 
courts.  So  Ihr,  therefore,  from  the  annual 
tdx  being  a  safeguard  to  the  public,  it  for- 
niahes  a  temptation  to  the  wrong^doer,  and 
affords  a  pretext  for  hrregalar  practice.  It 
would  he  much  better  to  let  every  one,  who 
is  actually  on  the  Roll,  practise  in  his  own 
name,  in  order  that  he  may  come  under  the 
direct  cognizance  of  the  courts.  There  have 
been  several  cases  at  the  Central  Criminal 
Court,  in  which  it  was  manifest  that  this 
shameful  evaeion  of  the  law  is  carried  on  to 
a  dangerous  extent. 

The  true  protection  to  the  puhfic  consist 
in  the  enactments  whidi  enforce  a  prDperfonly  riioim fltare  aMIdqglf  .Ike  aa^Mfee^f 


legd  edaca^n^iMider  the -superviMn  of  the 
jodgea,  atsistedi  as  they  ave,  by  the  several 
law  societies.  The  staaap  duty  on  the  ar* 
tides, — ^the  premium  to  the  attorney, — the' 
expense  of  mainftonaoce  and  educataou,-^ 
the  examioatioEkiato  the  capacity, — and  the 
publicity  of  the  names  of  persons  seeking  to 
be  admitted : — these  are  the  best  checks^ 
and  if  mare  be  needed,  let  the  reatraiat  pisfH 
ceed  ill  the  same  dkfectioa» — let  a  higher 
standard  of  general  and  legal  attainmeats 
be  established,  and  the  investigation  into 
professional  character  aad  conduct  be  more 
strictly  pursued. 

In  considering  the  subject  at  the  enBuing 
meeting  the  iuteresta  of  the  laiger  pavt  'of 
the  profession  will,  no  doubt,  be  duly 
weighed.  The  tax  pressea  with  extreme 
severity  on  young  men  struggling  in  the 
outset  of  their  career  with  great  difficulties 
in  their  way ;  many  ol*  whom  are  poeaeseed 
of  small  incomes,  which  they  seek  to  isip 
crease  by  professional  business,  aad  to  whom 
even  a  hundred  a  year  is  of  great  impoit- 
anoe.  To  auch  persons  the  tax  of  SI.  or 
12/.  is  au  enoftmous  grievance.  It  should 
be  recollecled  also  that  the  disburaementa 
of  professional  men  are  already  very  burden* 
some.  They  have  to  sustain,  not  only  the 
unavoidable  expenses  of  a  respectable  po- 
sition, but  are  called  upon  to  defray  large 
fees  of  the  Court  and  officers,  which  con- 
stitute a  direct  tax  upou  the  administration 
of  justice ; — ^tfa^  have  also  to  make  heavy 
advances  for  Stamp  duties,  fees  to  Coaasel^ 
and  expensee  of  Witnesses, — the  repaymeut 
of  which  Is  long  delayed  and  often  altogether 
lost. 

It  is  assumed  by  one  of  our  contempo- 
raries, (but  who  acknowledges  he  is  not  well 
informed  on  the  subject,)  that  the  pro- 
moters of  the  repeal,  olfer  no  alternative  to 
the  Chancellor  of  the  Exchequer.  This  is 
not  so.  They  say  m  liieir  atatemeuf  in 
support  of  the  repeal  ctf  the  tan,  that 

"  If  a  tax  on  the  talent  and  indivstry  of  indt*' 
viduals  engaged  in  a  lawful  calling  be  at  all 
expedient,  it  ought  to  be  levied  not  only  on  the 
three  learned  professiom,  but  on  all  merehantas, 
bankers,  manUfacturerB,  traders,  and  etheta. 

"A  small  tax  on  each  would  remave  tbe 
grievance  cemplained  o^  and  at  the  same  tiofe 
produce  iar  move  than  the  amomit  now  temed 
unjustly  upon  attemeya  and  solicitors/' 

It  may  be  true  that  the  Chancellor  of  the 
Exchequer  will  not  venture  to  atteimpt  the 
imposition  of  a  potl-ta&.on  all  prolessioM< 
and  tradesj  iududiog  those  infiuential- 
ibodiea  the  harrtatera^  the  4flergy»  mk  tite 
seyewi  claeeee  af  wiedheal  mmk^f  tat-aMft 
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the  imposition.  Maintainiiig,  as  we  do, 
that  the  present  stamp  on  the  articles  of 
clerkship,  and  the  admission  of  attorneys,* 
with  the  large  expenses  of  legal  education, 
are  auffieient  Property — Quidifications,  we 
protest  against  any  increase  of  those  duties. 
The  proposal  to  take  ofFthe  annual  payment 
and  pay  an  additional  gross  sum  upon  en  • 
tering  into  articles  would  not  he  tolerated. 
A  better  way  would  be  to  revive,  to  a  small 
extent,  the  stamp  duty  on  law  proceedings.*" 
The  sum  in  question,  spread  over  the  whole 
field  of  litigation,  would  be  an  almost  "  in- 
sensible quantity ;''  but  any  direct  tax  on 
the  administration  of  justice  would  meet 
with  the  stoutest  resistance. 


METROPOLITAN   AND    PROVINCIAL    LAW 
ASSOCIATION. 

A  meeting  of  the  Committee  of  Manage- 
ment of  the  Metropolitan  and  Provincial 
Law  Association  was  held  on  Friday  the 
10th  inst.,  when,  amongst  other  measures, 
it  was  resolved  to  present  a  petition  to  the 
House  of  Commons  tor  the  repeal  of  the 
annual  certificate  duty ;  and  the  committee 
also  resolved  to  co-operate  with  the  Incor- 
porated Law  Society  in  promoting  the 
repeal  of  the  tax. 

The  following  are  the  statements  in  the  pe- 
tition of  this  Afissciation : — 

"That  the  Certificate  Duty  on  Attorneys, 
Solicitors,  and  Proctors,  and  a  Tax  on  Warrants 
to  prosecute  were  imposed  in  1785,  by  the  25 
Geo.  3,  c.  80,  to  make  up  an  expected  defi- 
ciency in  the  shop  tax,  that  such  shop  tax  was 
afterwards  repealed,  and  the  warrant  stamp, 
and  all  other  stamps  on  law  proceedings  were 
also  abolished,  as  taxes  on  and  impeding  the 
administration  of  justice. 

"That  the  original  certificate  duty  remained, 
and  was  afterwards  larffely  increased.  At  first, 
if  the  practitioner  resided  in  London  or  West- 
minster, he  was  charged  5/.,  and  if  in  any  other 
part  of  Great  Britein,  3/. 

"That  such  certificate  duties  in  1804,  by  the 
44  Geo.  3,  c.  98,  were  raised  to  10/.,  and  in 
1816,  by  the  55  Geo.  3,  c.  184,  to  12/.  for  town, 
and  8/.  for  country  certificates. 

"That  a  stamp  duty  of  110/.  was  also 
charged  in  1804,  by  the  44  Geo.  3,  c.  98,  upon 
articles  of  clerkship  to  attorneys,  solicitors,  and 
proctors,  and  20/.  upon  their  admission,  and 
these  sums  were  increased  in  1815,  by  the  55 
Geo.  3,  c.  184,  to  120/.  and  25/. 

"  That  by  a  return  made  to  your  honourable 

•  The  sum  of  145/.  invested  in  these  stamps 
is  of  course  at  5  per  cent.,  7/.  10*.  a  year,  and 
the  capital  lost.  Add  the  12/.  certificate  duty, 
and  there  is  nearly  20/.  a-year  "  for  leave  "  (as 
ha  petition  sutes)  "  »o  pursue  a  lawful  calling. 

^  Suggested  by  a  correspondent,  P.  R.  A. 


house,  the  amount  paid  for  certyicatsi  (m 
Easter  Term,  1844,  to  8lh  March,  1645,  wai 
89,222/. 

"That  by  another  return,  the  duties  paid ob 
articles  of  clerkship,  on  an  average  of  the  last 
10  years,  amounted  to  the  annual  sum  of 
57>996/.,  and  on  annual  admissions  to  9,9007. 

"  Your  petitioners  submit  to  your  honour- 
able house  that  these  duties  are  partial,  im- 
equal,  and  unjust. 

"That  the  pupils  in  the  medical  profession, 
and  apprentices  to  trades,  pay  a  duty  on  theii 
indentures,  only  proportioned  to  the  premium. 

"  That  the  premium  on  articles  of  clerblup 
does  not,  on  the  average,  exceed  200/.,  asd 
consequently  the  duty  thereon,  if  equal  jostice 
were  observed,  ought  to  be  6/.  only,  instead  of 
120/. 

"  That  no  other  profession  than  that  of  at- 
torneys, solicitors,  and  proctors,  is  charged 
with  similar-  stamp  duties,  nor  is  any  annual 
stamp  duty  imposed  on  the  higher  branch  of 
the  legal  profession. 

"That  such  duties,  your  petitioners  submit, 
are  not  founded  on  any  just  principle  of 
taxation. 

"  That  if  a  tax  on  the  talent  and  industry  6f 
individuals  engaged  in  a  lawful  caUiagheal 
all  expedient,  your  petitioners  submit  it  oufbt 
to  be  levied,  not  only  on  the  learned  profes- 
sions, but  on  merchants,  bankers,  manu£K- 
turers,  traders,  and  others. 

"  That  a  small  tax  on  every  individual  car- 
rying on  a  trade  or  profession  would  remore 
tne  grievance  complained  of  by  your  petitions, 
and  at  the  same  time  produce  far  more  tbc 
the  amount  now  levied  unjustly  upon  attorneys 
and  solicitors. 

"  That  it  is  now,  as  your  petitioners  suboH, 
a  recognized  and  established  principle,  that 
there  should  be  no  "class  legislation;"  thai 
taxes  should  be  general,  and  not  be  imposed 
for  the  protection  of  the  manufacturing,  the 
agricultural,  or  any  other  class. 

"  That  if,  therefore,  it  be  wrong  to  levy  im- 
posts on  the  community  for  the  benefit  of  i 
class,  it  must  be  equally  wrong  to  impose 
burdens  on  one  class  for  the  advantage  of  (Ik 
rest. 

"That  the  attorneys  and  solicitors,  in  com- 
mon with  their  fellow  subjects,  pay  at  leasi 
their  equal  share  of  all  the  taxes  imposed  on 
the  community  at  large. 

"  That  the  certificate  duty,  which  falls  ei- 
clusively  on  their  branch  of  the  profesaoo, 
amounts,  on  an  average  of  the  incomes  of  at- 
tomeys  and  solicitors,  to  4/.  per  cent. ;  and, 
therefore,  if  they  are  still  required  to  pay  the 
income  tax  on  their  professional  earnings,  tber 
submit,  that  in  fairness  and  justice  they  oi^bt 
to  be  relieved  from  the  certificate  duty,  other- 
wise they  will  be  subjected  to  a  burden  rf 
double  the  amount  borne  by  other  dassea  d 
the  public. 

"That  by  the  operation  of  many  recent  al- 
terations in  the  law  and  the  practice  of  the 
courts,  and  by  enactments  relating  to  d«ds 
and  other  dociunents,  the  emohuneots  of  th 
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piof€Bsion  have  been  much  dinunUhedy  al* 
though  their  disbursement  in  business  con- 
tinue very  nearly  the  same  as  heretofure.  This 
ia  submitted  to  the  consideration  of  your 
honourable  house  as  another  reason,  if  another 
were  required,  why  this  tax  should  be  repealed. 

"  That  the  severe  pressure  of  the  certificate 
tax  is  strikingly  shown  by  the  inabihty  of 
several  hundred  attorneys  to  pay  it  within  the 
time  fixed  by  the  act,  the  l6th  December  in 
each  year. 

"  That  in  the  last  year  266  solicitors  did  not 
pay  it  till  the  following  year,  and  were  conse- 
quently excluded  from  the  Stamp  Office  Law 
List. 

"That  of  these  65  paid  onlv  withm  the  last 
month  of  the  year,  and  170  having  neglected 
for  upwards  of  a  year,  were  compelled  to  give 
pubhc  notice  snd  apply  to  the  court  for  per- 
mission to  renew  their  certificates. 

'^  That  it  is  the  interest  of  the  public  at  large 
that,  so  long  as  by  examination  and  otherwise, 
a  due  qualification  in  point  of  attainment  and 
character  in  the  candidates  is  ensured,  as  few 
impediments  as  possible  should  be  placed  in 
the  way  of  individuals  desirous  of  carrying  on 
occupations  of  public  utility,  and  especialiv  in 
that  the  case  with  respect  to  the  office  of  at- 
torney and  solicitor^  as  almost  all  the  whole 
private  affairs  of  the  commtinity  are  carried  on 
under  their  advice,  so  that  the  tax  on  attorneys 
and  solicitors  operates  as  a  tax  on  suitors." 

The  prayer  of  the  Petition  is, — 

"That  your  honourable  house  will  be 
pleased  to  take  the  subject  into  consideration 
for  the  purpose  of  doing  away  with  a  marked 
injustice  of  an  unequal  and  class  tax,  and  of 
relieving  the  public  of  an  impediment  in  the 
way  of  carrying  on  an  important  profession, 
and  your  petitioners  and  the  rest  of  the  at- 
torneys, solicitors,  and  proctors  from  the  pay-, 
ment  of  the  annual  duty  on  certificates;  or 
that  your  honourable  house  will  grant  such 
other  relief  as  to  your  wisdom  and  justice  may 
seem  meet.*' 

PROVINCIAL  PETITIONS. 

The  following,  besides  some  of  the  preceding 
clauses,  are  contained  in  one  of  the  provincisd 
petitions : — 

"That  your  memorialists  have  long  felt 
themselves,  in  common  with  the  profession  at 
large,  unequally,  (and  consequently  unjustly,) 
taxed  in  regard  to  the  duties  payable  on  certifi- 
cates enabling  them  to  practise,  inasmuch  as 
no  other  profession  or  trade  is  subject  to  the 
same  impost. 

"  That  whilst  your  memorialists  are  subject 
to  this  pajrment,  no  regard  it*  had  to  the  dimi< 
nution  of  their  emoluments  by  the  various  al- 
terations of  the  law  which  have  occurred,  at 
periods  long  since  past,  and  more  particularly 
by  the  late  introduction  of  the  Act  for  the  Re- 
covcETV  of  Small  Debts. 

**  That  the  members  of  the  profession,  with 
incomes  not  exceeding  250/.  a-year,  have  been 


sttl^t  to  a  payment  of  62.  per  cent,  or  them* 
abouts,  calculated  upon  the  Income  Tax  and 
Duty  on  Certificates,  whilst  others  of  different 
occupations  have  been  subject  to  the  payment 
of  3/.  per  cent,  only,  and  this  too  under  circum- 
stances rendering  the  fi  rsUmentioiied  parties 
less  able  to  bear  the  bnrtheo." 


The  following  is  a  List  of  places  from  whence 
}  petitions  have  been  presented  : — 


I  Abergavenny. 
Aberystwyth. 
Ashhurton. 
Ashton-under-Lyne. 
Axbridge. 
Barnard  Castle. 
Bamsley. 

Barton-on-  Humber. 
Barnstaple. 
Bawtry. 

Berwick-on- Tweed. 
Bideford. 
Bolton. 
Boston. 
Botesdale. 
Bradford. 
Brecon. 
Bridgewater. 
Brighton. 
Burton-on-Trent. 
Canterbury. 
Chard. 
Chippenham. 
Chorley. 
Colne. 
Crickham. 
Crowle. 
Chichester. 
Cheltenham. 
Dartford. 
Dartmouth. 
Debenham. 
Dudley. 
Easingwold. 
Ely. 

Epworth. 
Exeter. 

Gaiosborough. 
Gateshead. 
Gloucester. 
Gosport. 
Halstead. 

Haoley  and  Shelton. 
Haverfordwest. 
Hereford. 
Hinton. 
Honiton. 

Horbury  and  Ossett. 
Huddersfield. 
llminster. 
Kirton-in-Lindsey. 
Kidderminster. 
Kingston-on-Hull. 
Lancaster. 
Leominster. 

No.  of  signatures,  1,546. 

The  petition  of  the  Incorporated  Law  Society, 
presented  by  Sir  Frederic  Theajger,  is  printed 
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Llandilo. 

London  and  West- 
minster. 
Lvmington. 
Macclesfield. 
Market  Drayton. 
Molton,  South. 
Monmouth. 
Newcastle-under-Lyne 
Newport. 
Ne^iton  Abbott. 
Northallerton. 
Norwich. 
Pickering. 
Plymouth. 
Retford,  East. 
Ruthin. 
Rye. 

St.  Helen's. 
Shaftesbury. 
Sheffield. 
Shrewsbury. 
Somerton&  Langport. 
Southwell. 
Stafford. 
Stamford. 
Stokesley. 
Stockport. 
Stone. 
Sudbury. 
Sutton  Coldfield. 
Taunton. 
Tenterden. 
Tenbury. 
Thirek. 
Tiverton. 
Toning  ton. 
Towcester. 
Uttoxeter. 
Wakefield. 
Walsall. 
Wareham. 
Warrington. 
Wellington. 
Wells. 

Weston-on-Sea. 
Whitehaven. 
Wigan. 
Wimborne. 
Wincanton. 
Winchester. 
Wolverhampton. 
Wrexham. 
York. 


ifB       Notes  on  Eqmiff. — Forgery  bp 

in  the  Appmdix  t»  liie  OOth  Beport  cm  P^d)fie 
Pethioiis.  No.  -IdO,  p.  262. 

Tlie  following  is  a  List  of  the  iQembers  who 
have  presented  petitions 


Sir  ThomuB  Acklaad. 
Mr.  Adderley. 
Col.  Anson. 
Mr.  Bailey. 
Mr.  Bankes. 
Mr.  Barkly. 
Mr.  Benbow. 
Captain  Boldero. 
Dr.  Bowrinfjr. 
Viscount  Brackley. 
Mr.  Bremridge. 
Sir  J.  Y.  BuUer. 
Mr.  Cabbell. 
Mr.  Christopher.. 
Mr.  Cobden. 
Mr.  Cockbum. 
Mr.  Divett. 
Mr.  O.  Duncombe. 
Mr.  Greenall. 
Mr.  Greene. 
Mr.  Headlam. 
Mr.  Heathcote. 
Mr.  Hodges. 


Sir  Alex.  Hood. 

Mr.  Jackson. 

Mr.  Keppel. 

Mr.  Littleton. 

Mr.  Locke. 

Mr.  Mackinnon. 

Col.  Matheson. 

Mr.  Miles. 

Mr.  MoffaU. 

Mr.  Moody. 

Mr.  Rounoell  Palmer. 

Mr.  Patten. 

Col.  Powell. 

Mr.  Campbell  Kenton. 

Mr.  Sandars. 

Mr.  K.  Seymer. 

Mr.  J.  G.  Smyth. 

Mr.  Stanley. 

Sir.  F.  Thesiffer. 

Mr.  Thicknesse. 

Col.  Thompson. 

Mr.  Ward. 


NOTES  ON  EQUITY. 

REVIVOR   OF   SUIT    FOR    COSTS. 

In  the  case  of  Andrews  v.  Loekwood, 
which  was  first  reported  in  15  Simons,  153, 
the  Lord  ChaneeUor^  it  appears,  in  Michael- 
mas Term  last,  reversed  the  order  on  the 
ground  that  the  allegation  as  to  the  delivery 
up  of  the  documents  ought  not  to  have  been 
inserted  in  the  plea.* 

But  his  lordship  did  not  express  any 
opinion,  whether  the  rule  that  there  shall 
he  no  revivor  for  eo*ls,  ought  to  be  altered, 
in  consequence  of  decrees  of  courts  of  equity 
having,  under  I  &  2  Vict.  c.  110,  the  same 
effects  as  judgments  at  law. 

The  point  adverted  to  by  the  reporter  of 
the  alteration  of  the  law  by  the  Abolition  of 
Arrest  Act,  is  a  very  important  one.  The 
legislature,  on  taking  away  the  power  of  im- 
prisonment tor  debt,  gave  in  return  lai^ 
remedies  «ver  the  property  of  debtors. 
Amongst  other  enactments,  as  above  ob- 
served, decrees  and  orders  in  equity,  or  at 
law,  or  in  bankruptcy,  for  payment  of  money, 
are,  by  the  18th  section,  to  have  the  effect 
of  judgments;  aad,  by  the  19th  section*  if 
registered  with  the  senior  Master  of  the 
Common  Pieas,  such  decrees  and  oaders^  aa 
well  as  judgments,  will  affect  real  estatea. 

•  Andrews  v,  Lochwood,  16  &m.  296.  The 
rapoffter  stale*,  he  was  ia&nned  that  the  re- 
venal  took  place  on  the  ground  above  stated. 


Nam  (»  a  M^ 


Bjr  the  17ih  eectioii,  jadgaaeBt  deMi  cw]^ 
interest  at  4  per  cent* 

A  decree  or  order  for  the  paymmt  of 
costs  is  now,  therefore,  entitled  to  rnneh 
more  consideration  than  formerly,  ami  if 
there  were  no  mode  of  obtaining  aatisfactioii 
of  these  quasi  judgments  than  by  resort  to 
a  bill  of  revivor,  we  take  it  the  eourt  viU 
feel  bound  to  alter  the  rule  on  which  it  bn 
hitherto  acted. 

FORGERY  BY  ADDING  FALSE  AD- 
DRESS  TO  DRAWER'S  NAME  OK 
A  BILL. 

Alexander  Blenkinsop  was  tried  n 
the  last  winter  assizes  for  York,  btforc 
Mr.  Justice  Coleridge,  upon  an  indictmeot 
charging  him  with  forging  and  uttering  a 
bill  of  Exchange.  The  bul  was  in  the  fol- 
lowing form : — 

"  Leeds,  October  22, 1847.  1 18/.  7«.  W 
Three  months  after  date,  pay  to  myself  or 
order,  the  sum  of  148/.  7s.  9</.,  viae  n^^ 
ceived."  Signed,  "  Alexander  Blenkinsop." 
Addressed,  "To  Mr.  Wflliam  Wflkinsoo. 
Halifax.  Payable  London."  Tlie  bill  was 
accepted  in  the  name  of  "  William  WilkiD- 
son,"  and  over  the  acceptance  were  tbf 
words,  "  Payable  at  Smiths,  Payne,  &  Co.'s. 
Bankers,  London.'* 

It  appeared  that  the  prisoner  had  in  his 
employment  a  person  named  "Villiaffi 
Wilkinson."  a  labouring  man,  without  aiy 
property  beyond  his  daily  wages,  and  tk 
the  prisoner  had  induced  this  person  ^ 
write  his  own  name  across  the  bill  before  f 
was  filled  up.  This  William  Wilkinson  luJ 
never  lived  at  Halifax,  but  it  was  show 
there  was  a  person  named  William  ViW-- 
son,  residing  at  Halifax,  and  that  the  pri- 
soner intended  to  have  it  believed  the  draw- 
ing was  on  Mr.  William  Wilkinson  ^i 
Halifiu.  Under  these  drcumstances,  tk 
prisoner  was  convicted  of  forgery,  bot  the 
learned  judge  deemed  it  proper  to  rweirf 
.a  case  for  the  opinion  of  the  judges,  before 
whom  the  question  was  argued  in  Hikrr 
Terra  last/ 

On  the  part  of  the  prisoner,  it  was  sub- 
mitted, in  the  first  place«  there  vss  ofl 
forgery  of  the  acceptance  generally,  tor  U 
the  time  the  name  William  Wilkinson  ««^' 
written  by  the  prisoner's  serranC  there  w« 
no  bill  in  existence.  Neither  was  this  i 
forgery  of  the  acceptance  by  way  of  altfl*- 
tioj»»  as  the  addition  of  the  drawee's  imt 
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does  not  idter  1ih«  aeeopttnbe,  fbr  it  forms 
no  portion  of  it.  All  that  was  done*  it  was 
said,  was  jto  substitute  "Halifax"  for 
"  Leeds"  in  the  deseription  of  the  drawer, 
and  it  did  not  appear  whether,  by  so  doing, 
a  person  of  more  or  less  substance  than  the 
acceptor  was  designated. 

Mr.  Baron  Alderwn  asked,  if  a  poor 
person  named  Thomas  Goutts  accepted  a 
bill  of  exchange,  and  the  word  "  Banker  " 
was  afterwards  fraudulently  added,  it  would 
not  amount  to  a  forgery  f  The  prisoner's 
counsel  thought  it  would  not,  upon  the 
authority  of  The  King  v.  Coutts> 

The  judges,  however,  without  calling 
upon  the  counsel  for  the  Crown,  held  the 
conTiction  to  be  right. 

HEALTH  OF  TOWNS  BILL. 

As  this  bill  is  designed  to  place  all  the 
parochial  and  other  local  boards  of  the  king- 
dom under  the  superintendence  of  a  govern- 
ment commission,  we  deem  it  our  duty  to 
call  the  attention  of  our  readers  to  the  pro- 
Tisions  by  which  the  object  will  be  effected, 
in  order  that  as  well  the  proper  interests  of 
the  profession,  as  the  good  of  the  public, 
may  at  least  be  taken  into  consideration. 

The  evils  which  the  bill  seeks  to  remedy 
are  truly  stupendous.  It  appears,  upon  the 
lowest  computation,  that  there  are  30,000 
lives  annually  lost  in  Ensland  and  Wales 
whicli  might  be  saved.  The  cases  of  sick- 
ness whicn  due  attention  to  the  means  of 
securing  health  would  prevent,  are  probably 
more  than  half  a  millicm  ;  and  the  annual 
expense  and  loss  to  the  public  by  these  cases 
of  sickness  and  death  is  estimated  at  six  or 
seven  millions  sterling, — enough  to  pay  the 
income  tax  of  the  whole  countey ! 

Such  being  the  ma^itnde  of  the  evil,  we 
liave  then  to  see  how  it  is  proposed  to  effect 
a.  remedy. 

There  is  to  be  a  general  and  central 
board  of  health,  consisting  of  five  members, 
of  whom  two  will  be  paid,  and  will  be  pre- 
sided over  by  a  responsible  member  of  the 
exeeative  government. 

The  PUBLIC  HEALTH  being  the  end  and 
oTiject  to  be  attained,  the  means  are  as 
follow : — 

"1.  An  nnlimited  supply  of  pure  water  to 
efirevy  house  at  a  very  small  rate.  2.  A  )<eneral 
£i.xid  effective  system  of  sewera^^e  and  drainage 
ivs  all  houses,  streets,  and  courts.  3.  The  re- 
rxaoval  of  nuisances,  as  slaughter-houses.  Sec, 
firom  crowded  neighbourhoods.    4.  The  erec- 

"  Rnss.  k  Ry.  437. 
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tion  o6  ttMMtiriMdaiiims!  abadM  for  Aa  wmfc^ 
iDg.«laiBe«.  5,  Tha  vastiHitiML  of  wovlialUi^Sfi 
schoola,  and  pubUo  buildings.  6.  The  wta- 
blishment  of  baths,  washrhouscss,  and  bathing* 
places.  7.  The  formation  of  gymnasia  and  ex- 
ercise-grounds for  all  classes.'' 

We  hsert  looked  with  tone  anxiety  to  &» 
details  of  the  measure,  lest  ^y  mi^  in- 
terfere too  much  with  the  local  government, 
whidi,  we  think,  ought  to  be  preserved. 
We  find  that  the  local  adminiatrative  bodies 
will  have  the  fi>llowing  duties  confided  to 
them : — 

^  To  hold  meetings  for  transaction  of  huai* 


To  appoint  a  surveyor ; 

To  appoint  an  inspector  of  nuisances ; 

To  procure  a  map  of  their  district ; 

To  make  public  sewers; 

To  substitute  sufficient  sewers  in  case  old 
ones  be  discontinued ; 

To  require  owners^  or  occopiwrs,  to  provide 
house-drains ; 

To  cleanse  and  water  streets ; 

To  appoint  or  contract  with  scavengers; 

To  cleanse,  cover,  or  fill  up  offensive  ditches; 

To  keep  a  register  of  slaughter-houses  ; 

To  provide  a  sufficient  supply  of  water  lor 
drainage,  public  or  private,  and  for  domestic 
use." 

The  following  powers  will  also  be  con- 
fided to  the  local  boards  :-^ 

'^To  enlarge,  lessen,  alter,  arch  over,  and 
imnrove  sewers ; 

To  remake  or  alter  unautiioriaed  severs^ 

To  make  house-  drains,  upon  dafoult  of  owner 
and  occupier ; 

To  require  that  new  buildings  be  altered,  &c.» 
in  case  of  building  upon  improper  lev^s; 

To  alter  drains,  privies,  water-closets,  and 
cess-pools,  built  contrary  to  the  act; 

To  make  by»-laws  with  respect  to  the  re- 
moval of  filth,  and  esaptying  of  privies,  &c. 

To  whitewash  and  purify  noaaes  aftornotioe-; 

To  require  that  certain  fnmaoes  be  made  to 
consume  their  own  smoke; 

To  provide  buildings  to  be  used  as  slaughter- 
houses ; 

To  make  bye-laws  with  respect  to  tile  Ueen»- 
ing.  &c.  of  slaughter-houses ; 

To  Inepeet  slaughSep-houaes  and  places  oswl 
for  the  sale  of  meat ; 

To  alter  pubUo  buildings  improperly  built 
with  respect  to  ventilation ; 

To  inspect  lodging-houses ; 

To  x>9ve  streets,  &c. 

To  provide  places  for  public  reereation ; 

To  purchase  and  maintain  waterworks.'* 

We  shall  now  proceed  to>  give  an  analysis 
of  tilie  bin,  and  will  take  an  early  oppor- 
tunity of  adverting  to  such  parts  or  the 
measure  as  may  be  interestmg  to  our 
readers,  or  with  which,  as  practieu  Iftwyers^ 
they  ought  to  be  acquainted* 


m 


mmkqftb^Mimi 


We  observe  that  Lord  Morpeth  expressed 
mudi  satiB&ction  at  the  result  of  the  labour 
bestowed  upon  the  bill  by  the  Attorney- 
General,  with  the  able  assistance  which  he 
had  procured.  It  is  evident,  indeed,  that 
much  pndseworthy  care  has  been  applied  in 
considering  the  complicated  provisions  con- 
tained in  the  bill. 


Thb  bill  recites,  that  further  and  more  ef- 
fectual provisions  ought  to  be  made  for  im- 
proving the  sanitary  condition  of  towns  and 
populous  places  in  England  and  Wales,  and 
that  the  supply  of  water  to  such  towns  and 
places,  and  the  sewerage,  drainage,  and  paving 
thereof,  should,  as  far  as  practicable,  be  placed 
under  one  and  the  same  local  management  and 
control,  subject  to  such  general  supervision  as 
is  hereinafter  provided. 

1.  The  act  may  be  applied,  by  order  in 
council,  to  any  part  of  England  ana  Wales. 

2.  Interpretation  of  terms. 

3.  Act  to  be  applied,  &c.  by  orders  in  council. 

General  Board  of  Health, 

4.  General  board  of  health  to  be  constituted. 

5.  OflSice,  officers,  servants,  and  seal  of  the 
general  board  of  health. 

6.  Superintending  inspectors. 

7.  Salaries  and  expenses  of  the  general 
hoard  of  health,  superintending  inspectors,  &c. 

Preliminary  inquiry. 
8»  Upon  petition  of  a  certain  number  of 
householders,  superintending  inspector  to  make 
local  inquiry. 

9.  Notice  of  inquiry,  report  and  publication 
thereof :  further  inquiry,  &c. 

Application  of  the  Act, 

10.  Application  of  the  act  upon  report  of  the 
general  board  of  health :  costs  of  preliminary 
inquiry,  &c. 

Local  Boards  of  Health. 

11.  Selection  of  local  boards  of  health  by 
town  councils :  and  6  W.4,  c  76 :  selection  of 
part  of  local  board  by  town  councils,  and  part 
by  owners  and  ratepayers.   5  &  6  W.  4.  c.  76. 

12.  Election  of  members  of  local  board  by 
owners  and  ratepayers. 

13.  Number  of  members  of  each  local  board : 
re-election,  &rc. :  in  case  of  vacancies,  remain- 
ing members  may  act :  persons  elected  and  se- 
lected to  serve  in  respect  of  one  title  only. 

14.  Qualification  of  elected  members. 

15.  Declaration  to  be  made  by  elected  mem- 
hers  of  local  board :  false  declaration  a  misde- 
meanor. 

16.  Neglect  to  make  declaration  or  to  act 
for  six  months. 

17.  Disqualifications. 

EiectioH  of  Local  Boards  qf  Health, 

18.  Qualification  of  elect(»8  and  scale  of 
voting.    4  &  5  W.  4,  c.  76,  s.  40.    Proviso* 

19.  Defects  in  election,  &c.  not  to  invalidate 
proceedings. 

20.  Expenses  of  elections  to  be  defrayed  out 
of  general  district  rate. 


21.  Local  board  of  heaKh  ia  <Mird  md 
Cambridge,  &c.  52  Geo.  3,  c  kxiL;  34  Geo. 
3,  c.  civ. 

Meetings,  SfC,  of  Local  Boards. 

22.  Meetings  ;  regulation  of  businesSi  &c. 

23.  Offices,  and  seal  of  local  board. 

Local  Oficers. 

24.  Surveyor,  inspector  of  nuisances,  cIct^, 
treasurer,  &c.  Proviso  for  appointment  of  derk* 
and  treasurer  in  corporate  districts,  &c. ;  and, 
in  other  districts,  for  appointment  of  officers 
whose  offices  may  be  abolished ;  sane  person 
may  be  surveyor  and  inspector  of  nui.sanc?^, 
but  not  clerk  and  treasurer. 

25.  Penalty  upon  officer**,  &c.  interested  m 
contracts,  or  taking  fees  improperly. 

26.  Officers,  &c.  entrusted  with  racney  to 
give  security,  and  account :  summary  prottd- 
ings  in  case  of  failing  to  account,  &c. 

District  Maps,  <5*c. 
27*  Bench  marks:    district  map,  showing 
under-ground  works,  levels,  &c. 

Main  Sewers  and  Drains, 
28.  Sewers,  &c.  vested  in  local  board. 
29*  Making,  alteration,  and  discontinaanct 
of  sewers,  &c. 

30.  Cleansing  and  emptying  sewer?,  &c. 

31.  Penalty  for  making  unauthorized  ^twere, 
&c.  building  over  sewers  and  under  streets. 

32.  Use  of  sewers,  &c.  by  persons  btyond 
district. ' 

House  Drains,  Privies,  ^-c, 

33.  No  new  house  to  be  built  without  draifii' 
all  houses  to  be  properly  drained. , 

34.  Privies,  &c.  in  case  of  new  houses:  aD 
houses  to  be  provided  with  pmie^. 

35.  Notice  of  building  and  re-bnildiDX  wti 
respect  to  drains,  privies,  &c. 

36.  Local  board  to  provide  that  ^im- 
privies,  &c.,  do  not  become  a  nuisance. 

Surface  Cleansing,  ^c. 
Cleansing  of  streets,  removal  of  dost 


37. 
&c. 

38, 
39 


Places  for  deposit  of  dust,  soil,  &c. 
Offensive  ditches,    drains,  &c.  to  ^ 
cleansed  or  covered. 

40.  Penalties  for  allowing  waste  water  to  re- 
main in  cellars,  and  for  allowing  privies,  &c- 
to  overflow :  removal  of  filth  on  certificate  d 
inspector  of  nuisances. 

41.  Houses  to  be  purified  on  certificate  w 
inspector  of  nuisances. 

42.  Fire-places  and  factories  to  cowin» 
their  own  smoke. 

Slaughter-houses,  6fC, 

43.  Slaughter-houses  to  be  licensed. 

44.  Local  board  may  provide  slaugnter- 
houses  :  and  to  make  bye-laws  with  respect  u- 
slaughter-houses  in  general.  , 

45.  Inspection  of  places  used  for  »k  « 
butcher's  meat,  &c. 


.  The  appointment  of  the  clerk,  wbo(^^ 
to  be  an  attorney,  will  remain  with  the  w* 


board. 
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46.  Ollcnuvi  tfadM  ntwly  esUbliAhed  to  be 
aubjcct  to  re|{iilation  of  jQeoeral  board  of  bealtb. 

47.  Act  not  to  affect  present  law  as  to  nuis- 
ances. 

Ventilation  qf  Public  Buildings, 

48.  Ventilation  of  public  buildings  to  be 
approved  by  general  board  of  bealth. 

Lodging-houses  and  Underground-rooms, 

49.  Public  lodging-houses  to  be  registered. 

50.  No  cellars  to  oe  let  as  dwellings  except 
under  certain  conditions  :  notice  of  enactments 
to  be  given. 

S\,  Management  of  streets  vested  in  local 
board. 

52.  Certain  streets  and  highways  to  be 
deemed  such,  and  repaired  by  local  board. 

53.  Power  to  require  gas  and  water-pipes  to 
be  moved. 

54.  Notice  before  laying  out  new  streets  : 
levels  to  be  fixed. 

55.  Width  of  new  streets. 

56.  Houses  may  be  set  forward  in  order  to 
improve  line  of  fronts  :  Local  lx>ard  may  pur- 
chcse  premises  in  order  to  improve  streets. 

Public  Pleasure-grounds. 

57.  Local  board  may  provide  places  of  pub- 
lic recreation. 

Supply  of  Water. 
5S.  Local  board  to  provide  sufficient  supplies 
of  water,  and  mav  erect  waterworks,  &c. :  but 
to  contract  in  the  first  instance  with  water 
companies  willing  to  supply  their  district ;  and 
not  to  lay  down  water  m  streets  already  sup- 
plied, &c. 

59.  Compulsory  supply  of  water  in  certain 
cases. 

60.  Pipes  laid  down  by  local  board  to  be 
Icept  constantly  under  pressure. 

61.  No  new  house  to  be  occupied  until  pro- 
dded with  means  of  supplying  water  for  do- 
mestic use,  drainage,  &c. :  and  all  houses  to  be 
properly  supplied  with  water  for  all  such  pur- 
poses. 

62.  Water  for  trading  or  manufacturing  pur- 
poses. 

63.  Maintenance  and  construction  of  public 
cisterns  for  gratuitous  use. 

64.  Penalty  for  injuring  waterworks,  divert- 
ing streams  or  wasting  water. 

65.  Fouling  water  in  general :  by  gas-works, 
&c. 

Reception  Houses  for  the  Dead. 

6^.  Premises  for  the  reception  of  the  dead 
previously  to  interment. 

67 >  Depths  of  soil  above  coffins,  &c. 

68.  Burial-grounds,  &c.  dangerous  to  health. 

69.  Interments  within  churches  or  burial 
grounds  newly  erected  or  formed. 

Purchase^  Sfc.  of  Lands. 

70.  Local  board  may  purchase  lands,  &c. 
8  Vict.  c.  19. 

Contracts. 

71.  Contracts  by  local  board :  composition 
for  penalties  in  respect  of  breach  of  contracts : 
esttmatet  before  commencing  works :  contracts 
above  the  value  of  200/. 

72.  Special  district  rate. 


73.  District .  fund  account  s  general  diatrict 
rate. 

74.  Property  assessable  to  district  rates.  6 
&7Will.  4,  c.  96. 

75.  Rates  may  be  prMpective  or  rstroapce- 
tive :  assessment  to  district  rates  in  case  of  ua^ 
occupied  premises  s  apportionment  of  rates  bo* 
tween  ou^oing  and  incoming  tenants,  &c. : 
parts  of  district.may  be  separately  assessed. 

76.  Private  improvement  rates. 

77.  Water-rate. 

78.  Water-rate  payable  in  advance :  power 
to  stop  water  in  case  of  non-payment  of  rates. 

79.  Rates  not  to  exceed  a  certain  maximum. 

80.  Owners  to  be  rated  in  certain  cases. 

81.  Description  of  owner  in  rates  if  his  name 
be  not  known. 

82.  Rates  to  be  open  to  inspection. 

83.  Rates  may  be  amended. 

84.  Making  and  coUection  of  rates,  &c. :  re- 
covery by  distress. 

85.  Form  of  distress  warrant :  penalty  upon 
constables  for  not  levying. 

86.  Evidence  of  rates. 

87.  Rates  may  be  mortgaged :  no  priority 
amongst  mortgagees. 

8S.  Money  may  be  borrowed  at  low  rates 
of  interest  to  pay  off  securities  bearing  a  higher 
rate. 

89.  Form  of  mortgage:  legister  of  mort- 
gages. 

90.  Transfer  of  mortgages :  register  of  trans- 
fers. 

91.  Interest  to  be  paid  half-yearly  :  mort- 
gage debts  to  be  paid  off  by  means  of  a  sinking 
fund. 

92.  Receiver  may  be  appointed  in  certain 
cases. 

Bye-laws, 

93.  Bye-laws  of  local  board. 

94.  Powers  of  trustees  and  commissioners 
under  local  acts  to  cease  in  certain  cases ;  and 
their  local  acts  to  be  repealed,  except  in  so  far 
as  they  may  be  saved  by  order  in  council :  pre- 
vious proceedings  and  liabilities  to  stand :  pro- 
perty, &c.  of  boards  abolished  transferred  to 
local  boards  of  health. 

95.  Compensation  to  persons  whose  offices 
are  abolished  by  repeal  of  k)cal  acts :  appeal  to 
the  treasury :  emoluments  received  under  this 
act  to  be  taken  into  consideration. 

96.  Local  board  to  be  surveyors  of  highways  ; 
but  existing  surveyors  to  recover  rates  in  arrear. 
Compensation  to  existing  sun^eyors  for  loss  of 
emoluments,  &c. 

97.  Road  trustees  not  to  collect  tolls  within 
any  district  except  for  the  purpose  of  discharg- 
ing existing  debts. 

98.  Existing  liabilities  to  make  sewers,  &c., 
not  to  be  discharged. 

Commission  of  Sewers. 

99.  Commission  of  sewers  may  be  directed 
to  local  board.    3  &  4  WiU.  4,  c.  22. 

General  Superintendence, 

100.  Superintending  inspectors  to  inquire 
into  management  of  k^  boards  : 
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101.  Also,  iiia3r  ■amnMn  witnaMes,  call  for 
pleas,  rates,  &c. 

102.  Assiirt  local  officers;  examiiitt  books, 
&c.  of  loca)  boards. 

108.  Notice  of  certain  works  to  general  board 
of  heakk. 

104.  General  board  of  health  to  appoint  an 
auditor. 

106.  General  board  of  health  maj  direct  pro. 
secutions  a^^aiaet  local  hoard,  &c.  for  breaches 
of  this  act. 

Arbkration. 

106.  Mode  of  referrinjf  to  arbitration. 

107.  Death,  &c.  of  one  of  several  arbitrators; 
of  sinj^le  arbitrator. 

108.  Appointment  of  umpire  by  the  parties ; 
by  jfeneral  board  of  health.  Matters  referred 
to  be  determined  by  umpire  in  certain  cases. 

109.  Evidence  and  costs :  submission  may 
be  made  rule  of  court. 

110.  Declaration  to  be  made  by  arbitrator 
and  umpire. 

Le^al  Proceedings. 

111.  Recovery  of  damages,  &c. 

112.  Form  of  conviction. 

113.  Mode  of  proceeding  before  justices: 
distress  how  to  be  levied ;  not  unlawful  for 
want  of  form. 

114.  Powers  vested  in  two  justices  where  to 
be  exercised  by  one  :  justices,  though  members 
of  local  board,  maj'  act. 

115.  Common  mformers  not  to  sue  without 
consent  of  Attorney-General :  proceedings  for 
penalties  to  be  taken  within  six  months :  appli- 
cation of  penalties. 

116.  Liability  to  penalty  not  to  relieve  from 
other  liabilities. 

117.  Appeal  to  quarter  sessions. 

118.  Power  of  sessions  upon  appeals  against 
rates. 

1 19.  No  rate  or  proceeding  to  be  quashed 
for  want  of  form,  &c. 

190.  Proceedings  in  the  name  of  the  derk  : 
mode  of  describing  property  of  local  board : 
actions,  &c.  not  to  abate:  execution  not  to 
ieaue  for  six  months  :  clerk  to  be  reimbursed. 

121.  Notice  of  action  :  limitation  of  actions : 
vmne :  general  iseue :  tender  of  amends,  &c. : 
money  may  be  paid  into  court.  Security  fior 
costs. 

122.  Persons  acting  in  execution  of  act  not 
to  be  personally  liable. 

Miscellaneous. 

123.  Orders  in  council  may  be  amended  and 
districts  extended. 

124.  Entry  upon  lands  for  tbe  purposes  of 
this  act :  compensation. 

126.  False  evidence  punishable  as  perjury. 

126.  Penalty  for  obstructing  officers^  defa- 
cing^  boards,  &c. ;  upon  occnpiers  preventing 
execution  of  works:  occupiers  to  disclose 
owner's  name. 

127.  Consents  of  board  of  healih  and  local 
body  to  be  in  writing. 

128.  Service  of  notices  upon  local  board; 
npoa  owners  and  ocenpiere. 

129.  Exemptions  from  stamp  doty. 


SELECTIONS  FB0U  OOiUHKMN. 
DSNCB. 

THE   NEW  MASTSR  JH  CHAJfCEUT. 

7b  the  Ediior  of  the  Legal  O&airser. 

Sir,— The  appointment  of  Mr.  Kindeffler 
to  a  Mastership  in  Chancery  cannot  fail  to 
give  universal  satisfaction. 

To  a  person  of  his  dispositsoDt  the  judicial 
chair  in  Southampton  Buildings  may  be  more 
congenial  than  an  equity  judgeship ;— but  as 
he  is  capable  in  every  respect  of  filling  the 
highest  judicial  situation,  it  %vill  be  a  puUic 
loss  if  be  is  not  promoted  when  a  proper  open- 
ing occurs. 

Having  had  frequent  opportunities,  from  t 
very  early  period  in  his  legal  career  down  to  tbe 
present  time,  of  observing  him  both  in  chaiD- 
bers  and  in  court,  I  can  bear  testimony  to  tlie 
rare  combination  which  he  possesses  of  all 
those  qualities  which  commaoa  respect,  estacm, 
and  confidence. 

It  would,  I  feel  assured,  give  general  satis- 
faction,  if  some  public  mark  of  tbe  high  re- 
gard entertained  for  him  bv  all  branches  of  the 
profession  were  called  fortn  on  the  occasion  of 
his  quitting  the  bar,  to  which  he  has  so  Iodi; 
been  an  ornament. 

J.  E.  W. 

Lincoln's  Inn,  lOth  March,  1848. 

REFORM  OR  ABOUTION  OF  THE 
ECCLESIASTICAL  COURTS. 

Mr.  Bouverib  has  given  notice  of  thefbl* 
lowing  very  comprehenfiiv£  and  sweeping  out- 
tion  in  the  House  of  Commooe :— - 

^  That  the  Ecclesiastical  Courts  of  England 
and  Wales  have  been  the  subject  of  sereral 
public  inquiries,  which  have  shown  them  (0  be 
totally  incapable  of  fulfilUng  tbe  important  fuK* 
tions  they  affect  to  exercise. 

"  That  these  courts  have  not  only  to  decide 
questions  concerning  some  of  the  most  impoit- 
ant  civil  rights  of  the  aubject,  but  they  cxerctK 
a  criminal  jurisdiction,  pretendod  to  be  jiro 
salute  aninuB,  which  touches  his  propertj  aod 
personal  liberty. 

"  That  the  law  they  administer  urgently  a- 
quires  amendnwnt. 

**  That  the  systsm  of  procedure  is  inoom' 
patible  with  the  eflTectual  attainment  of  the  ends 
of  justice. 

"That  they  arc  not  only  ineflicieDt  but 
costly. 

"  That  their  continued  enstence  is  injoriooi 
to  the  subject,  and  a  eotmial  to  the  judicial 
system  of  the  oomtry/' 


ORDER  or  THE  COURT 
CUANdRY. 
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EASTBS  TAGATIOIf. 

Friday,  th»  10th  day  of  Mareli,  in  th8  llth 
year  of  thf  reiga  of  har  MtgMty  Queen 
victoria,  184d. 

Whereas,  by  the  let  Artkle  of  the  8th  of 
the  General  Orders  of  this  Court  of  the  8th  day 
of  Mar,  1848,  it  is  provided  that  the  Easter 
Vacation  is  to  commence  and  terminate  on  such 
days  as  the  Lord  Chancelior  shall  every  year 
specialJ)r  direct.  And  whereas  Easter  week, 
or  a  period  equal  thereto  haa  uaually  been  ob- 
served as  a  vacation  in  the  several  offices  of  this 


Fand,  a»  wmmi  aacowit  ■iiaraaf  wmA  of  Ihe 
charges  thereon  is  made  to  pariiameot  by  tba 
AeeowitaDt4SeBaral  of  the  High  Court  of 
Chancery,  as  by  act  of  parliamaDt  dlrectod. 

**  That  the  fees  impoted  upon  tho  aoitow  of 
the  High  Court  of  Chancery,  by  an  order  eai«> 
powep^  by  the  said  first-xneDlioBod  act  to  pro* 
vide  for  such  salaries  and  other  charges  eieiitod 
under  the  same  act,  are  in  many  inatanoea  in 
amoont  nearly  Ihrea  times  aa  maioh  as  the  o)d 
fees  previously  taken  on  the  same  account  for 
the  same  objects  ;*  and  that  among  such  feea 
is  the  following  per  cetUage  on  account  of  every 
bill  of  costs  as  taxed,  four  pounds^  since  re^ 
doced  to  thre§  pounds. 

That  by  an  order  of  the  House  of  Corn- 


Court    And  whereas  Easter  week  wiU  in  the !  "^"f'  T^""  "",****  P?*^'  ?!!^^»  ^  JfH^ 


present  year  fall  within  Easter  Term,  his  Lord- 


roent,  it  was  referred  to  a  sdect  committee  of 


ship  doth  order  that  the  JSiUfter  Vacatum  for  I***  ^"^^  ^  '?^'^?^.''^^  and  report  to  the 
the  present  year  do  commence  an  Thursday,  the ,  ^T^'  among  other  thmgs  on  the  tozahoa  qf 
30/A  dap  of  March  instant,  and  termindte  on  f-^?^*  "J  courts  of  aw  and  equity  by  the  col- 
Sat^day,  the  8tk  day  qfAnril  next.  And  that  ^^*^*^"  ^/f?**'  *?^  ^^'^  amount  thereof  and  tha 
this  Order  be  entered  witt  the  Registrar  and   ^PPTopnaium  <^  ftes  m  courts  of  law  and 

set  up  in  the  several  offices  of  this  Court.  ^^i"*'!'  ^''^  f  ^  *^*  ^•^"«'  »"^  ^^  '*^*'«*^ 

u  n  xhtm^w  ^^w>    D^..\.«>«      by  omcers  of  those  courts. 
ft^O^ALKEB.  Regutrar.     '..yi^j  fr„„  ti„^  ^  ^^^  rincethepaMiDg of 

the  said  first-roentioned  act,  various  jpetitions 

CHANCERY  FEES  AND  COM  PEN-      ,from  solicitors  of   the  said  High  Court  of 

SATIONS.  (Chancery,  resident  in  various  parts  of  Enff- 

__^     '  I  land,  have  been  presented  and  laid  on  the  table 

m..    r  11     •  «  .of  the  house,  praying  the  house,  among  other 

THEfoUowmgaretbe  statements  contained  things,  to  inauire  into  the  fees  imposed  upon 

in  the  petition  to  the  House  of  Commons  pre-  the  suitors  of  the  said  court  in  pursuance  of 

sented  by  solicitors  of  the  Court  of  Chancery :--  ^^«  powers  of  the  said  first-mentioned  act,  and 

«  That  under  and  by  virtue  of  an  act  passed  I  '"^  *!}«  «*»te  and  several  charges  affecting  the 

ip  t)ie  6th  year  of  the  rei^  of  her  Majesty,  in- 1  '^''•'^  ^"*^"  ""^  ^  '"^^^  ^^^^  *^^  ^^^^ 

titHled  '  An  Act  for  abolishing  certain  Offices  I     [l*his  petition  was  intended  to  have  been 

^.*!!®,.?M^^"^'.°^  9^'^^iy  ^"^  EiHjland.'' !  printed  with  the  report  of  the  debate,  but  from 


the  salaries  of  certain  of  the  officers  of  the  said 
High  Court  of  Chancery,  whose  offices  are 
created  by  the  said  act»  were  charged  upon  the 
funds  of  the  suitors  of  the  said  court,  consist- 
ing of  the  Suitors'  Fund  and  the  Suitors'  Fee 


the  pressure  of  other  matter  was  deferred.] 

"  It  is  just  and  proper  to  state  that  many 
fees  have  been  reduced,  especially  for  office 
copies,  now  Ad.  instead  of  lOd,  per  folio. — Ed. 


KECCHT   DECISIONS   til  THE  SUPERIOII  COURTS, 

REPORTED   8Y   BARRUTBE8   OF  THE   SEVERAL  COURTS. 


Hunter  v.  Nockolds.     Feb.  23, 1848. 

master's    ORDER    FOR    FURTHER   TIME   TO 
Al'SWBR. 

Under  the  usual  order  of  the  Master  for  fur- 
ther time  to  answer,  a  defendant,  unless 
speeiaify  limited  to  an  answer,  may  fUe  a 
plea. 

Mr.  Schomderg  stated,  that  tiiiawas  an* 
3^>peal  motion  on  behalf  of  Sir  Francia  Vincent, 
>oe  o£  the  defendants,  from  a  decision  of  Vice- 
diancellor  Wigram*  imder  the  following  cir- 
niin«tances  :*<-Two  orders  for  further  time  to 
inswer  only,  having  been  previonaly  obtained 
or  the  above-named  dafandant,  who  warn  leeid- 
ng  at  Florence;  a  third  order  in  the  usual 
orm  was  obtained  from  the  Master,  under 
rhicb  a  plea  of  the  plaintiff's  outlawry  was 
led.     The  plaintiff  considering  that  the  last 


order  should  have  followed  tike  terms  of  the  two 
former,  applied  to  the  court  below  for  leave  to 
strike  out  all  parts  of  the  last  order,  which  re- 
lated to  pleading  and  demurrmg,  and  thereby 
to  reduce  it  to  an  order  for  Anther  time  to  an- 
swer only,  and  he  also  moved  to  tdce  the  ^ea 
off  the  file  for  irrenilarity .  Both  these  motions 
had  been  allowisd  by  the  VkeXhancellori  whoee 
judgment  is  reported  in  11  Jur.  1006,  and  \T 
Law  ^our.  Ch.  90.  The  present  motion  waa 
to  discharge  his  Honour's  order.  DeMimk^ 
wUg  V.  Udney,  16  Ves.  355 ;  Wai9rs  v.  Cham^ 
bei^,  and  Sanders  v.  Mumey,  both  in  1  Sim.  S^ 
St.  p.  225 ;  HamOlon  v.  Hibbert,  2  Sim.  &  St^ 
2M ;  Fomlkss  v.  Jones,  2  Beav.  27^^;  Arnold  r. 
Arnold,  1  PhiL  805 ;  (33  fc  34  Leg.  Obe.  pp^ 
M6  and  61) ;  Foreman  t.  Gray,  7  bImiv.  I<96* 
200,  (and  33  Leg.  Ohe.  566);  Daliom  v.  Oay^ 
ter,  7  Beav.  586,  (and  91  L^.  Obs.  112),  and 
Bovey  v.  KeigUey^ 


<««. 


9fipenoP  ComrU^  l^trd  <»a9eelhr.'r'^aolU.-^riM^ktmet»^. 


Mr.  Romi%  and  Mr.  Sanikgate  supported 
the  order,  upon  ihe  grounds  of  an  under- 
standing having  existed  between  the  parties  at 
the  time  of  obtaining  further  time,  that  the 
answer  was  nearly  ready  to  be  put  in, 
the  then  intention  being  to  answer  only; 
and  that  therefore  it  was  a  breach  of  faith  to 
file  a  plea,  although  it  was  admitted  that  the 
outlawry  not  being  perfected  at  the  time  of  last 
obtaining  further  leave  from  the  Master,  could 
not  have  been  then  pleaded.  They  relied 
strongly  upon  the  decision  of  Vice-Chancellor 
Knight  Bruce  in  the  case  of  Brooks  v.  Purton, 
1  You.  &  Col.  C.  C.  278. 

The  Lord  Chancellor  thought  it  very  import- 
ant to  take  care  that  matters  referred  to  the 
Master,  under  these  orders,  should  Dot  lead  to 
any  misconception  as  to  the  practice,  but  he 
feared  from  what  he  had  heard  in  this  case,  that 
there  was  a  great  tendency  to  irregulaiity  on 
the  subject  of  application  to  amend.  There 
was  no  doubt,  indeed  the  plaintiff  did  not 
deny  it,  that  where  leave  to  amend  was  ob- 
tained without  anything  specified  as  to  the 
form,  that  the  party  so  obtaining  leave  would, 
according  to  the  practice,  be  at  liberty  to  plead, 
answer,  or  demur,  as  he  might  be  advised. 
But  it  was  said  to  be  not  unusual  for  parties 
U$  obtain  leave  for  time  to  answer  only. 
His  Lordship  thought,  that  the  order  limit- 
ing the  nature  of  the  defence  must  still  be 
'  special.  So  long  as  ihe  order  stood  it  must  re- 
gulate the  practice,  and  the  rights  and  liabilities 
of  the  parties  acting  under  it,  could  not  be 
displaced  without  an  allegation  properly  sus- 
tained that  they  had  got  rid  of  its  effect.  It  was 
now  said,  however,  that  the  court  must  put  a 
different  interpretation  on  the  order,  because 
the  parties  so  understood  it  at  the  time.  That 
however  formed  no  reason,  even  if  the  under- 
standing was  admitted,  for  the  court  putting  a 
different  interpretation  on  the  order.  If  the 
court  mistakes  its  duty  or  makes  an  erroneous 
order,  the  mistake  or  the  error  must  be  cor- 
rected by  the  court,  but  not  by  the  plaintiff. 
As  long  as  the  order  stood  it  bound  him.  If 
he  thought  the  defendant  was  not  to  be  sdlowed 
time  to  plead  or  demur,  he  ought  to  have  ap- 

Slied  to  the  Master  for  an  order  to  confine  the 
efendant  to  an  answer,  but  nothing  of  that 
kind  occurred,  and  the  order  appeared  to  be 
merely  an  ordinary  extension  of  the  time  to  an- 
swer, and  that  by  the  practice  of  the  court  was 
time  to  plead,  answer,  and  demur.  His  Lord- 
ship was  of  opinion,  therefore,  that  the  party 
in  strictness  had  a  right  to  plead,  as  no  step 
had  been  taken  to  confine  him  to  an  answer 
only.  The  question  before  him  was,  whether  a 
pmon  obtaining  the  ordinary  time  to  answer 
might  put  in  a  plea,  and  the  case  made  was, 
that  the  order  ought  not  be  permitted  to  have 
the  effect  that  it  otherwise  would  have,  because 
of  the  understanding  that  the  defence  was  to 
be  by  answer.  His  Lordship  was  of  an  opinion, 
that  the  order  could  not  be  supported,  on  the 
only  ground  that  it  ought  to  be  supported,  or 
that  it  must  be  discharged. 


IStoUf  Covxt 
Dolly  r.  CkaUU.    Jan.  II,  1848. 

AMBNDMBNT. — ENLARGING  TIMB.^ORDKE 
OF  1845. 

If  the  time  within,  which  the  pkmiiiff,  vndfr 
an  order  to  amend,  amd  that  deftnd«M  an- 
swer the  amendmente  and  egeeptiona  lo* 
gether,  is  reauired  by  the  34/A  i «efto«  of 
themhOrder,  and  theTOth  Ortfer 0^1845 
to  amend  be  allowed  to  empire,  iheemrl 
cannott  as  of  course,  enlarge  the  Hme. 

In  this  case  a  question  arose,  whether  x 
plaintiff  could  obtain,  as  of  course,  an  order 
enlarging  the  time  within  which  an  order  to 
amend,  and  that  the  defendant  might  answer 
the  amendments  and  exceptions  together,  the 
amendments  were  by  the  34th  of  the  l6th  Or- 
der, and  thf^  70th  Order  of  May,  1845,i«quiri!d 
to  be  made.  It  appeared  that  the  answer  vas 
filed  on  the  30th  of  October,  exceptions  were 
taken  on  the  27th  of  November,  ancl  submitted 
to  on  the  6th  of  December.  On  the  11th  an 
order  was  obtained  to  amend,  and  that  the 
defendant  should  answer  the  amendmeats  aod 
exceptions  together.  The  time  within  which 
the  amendments  were  required  to  be  made  by 
the  34  th  section  of  the  16th  Order,  expired  on 
the  10th  of  January,  while  the  vacation,  it  was 
said,  prevented  any  application  being  made  to 
enlarge  the  time.  The  plsdntiff  could  not  ob. 
tain  a  common  order  to  amend  withoot 
abandoning  his  exceptions,  and  therefore  made 
the  present  motion. 

Mr.  Hallett,  for  the  motion,  referred  to  Bird 
V.  Hustler,  1  R.  &  M.  324,  which  he  cod- 
tended  was  applicable,  though  decided  under 
the  old  practice,  because  every  order  to  amend 
then  contained  an  undertaking  to  amend  irithis 
three  weeks. 

Lord  Langdale  said,  that  he  could  not  make 
the  order  asked  for,  unless  with  the  consent  of 
the  defendant.  At  the  time  when  the  case  re- 
ferred to  was  decided,  an  order  to  amend  did  not 
become  void  if  not  acted  upon»  as  it  did  under 
the  New  Orders.  If  the  aefendant  thought  it 
more  for  his  benefit  to  put  in  one  answer  to  the 
amendments  and  exceptions,  as  was  most  pnK 
bable,  the  plaintiff  would  be  able  to  obtaio  a 
new  order  on  notice.  If  not,  he  could  at  all 
events  amend  after  answer. 


ViettfetisinttUot  of  ^nglanH. 
Keane  v.  Lord  Keane,    Feb.  25,  1843. 

construction     op     will.  —  BBQUIST    OP 
PLATC. 

A  gift  of  all  furniture,  plate,  S^c,  to  vife, 
for  her  sole  and  separate  use,  hut  in  the 

event  of  her  decease,  the  plate  to  be  retitrud 

to  my  surviving  heir,  and  continue  in  njf 
famUy :  Held,  that,  on  the  disclaimer  of  Of 

testator's  present  heir,  the  wife  vasab»' 

hitely  entitled  to  ihe  plate. 

The  kte  Lord  Keane,  by  his  will,  wnatmf^ 
other  bequests^  gave  and  beqaea^wd  lo  bv 


SMpeHor  OMfff ;  Vite^CkMMMr.^V.  C.  fbt^kt  Biku^^V:  C.  Wisfram. 
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wife  Anna  Mtria,  all  bis  ftmuture,  See,,  and 
plate»  exotpt  his  oirmges^  wins>  &e.»  to  and 
for  her  own  fide  and  seperate  use;  "but  in 
the  erent  of  her  decease^  the  plate  to  be  returned 
to  my  surviving  beh",  and  continue  in  my 
family/'  A  suit  bad  been  instituted  for  the 
administfatioD  of  the  trusts  of  the  will.  The 
present  Lord  Keane  was  the  heir  of  the  testator, 
and  a  party  to  the  suit.  The  questions  raised 
wsie,  whether  the  wife  took  an  absolute  in- 
terest in  the  plate,  or  only  a  life  interest,  and  if 
the  latter,  whether  the  heir,  at  the  death  of  the 
testator,  or  at  the  death  of  the  wife>  was 
entitled. 

Mr.  James  appeared  for  the  present  Lord 
Keane,  and  disclaimed. 

Mr.  Betheli  appeared  for  another  party. 

Mr.  Shebbeare,  for  the  wife,  was  proceeding 
to  mention  some  cases  as  to  the  words  surviv- 
injT  heir,  bnt  the 

Vice- Chancellor  said,  it  was  in  effect  a  gift 
to  the  wife  of  everything,  except  a  specific  part 
bequeathed  to  the  present  Lord  Reane,  and 
which  formed  a  manifest  trust  for  him.  The 
words  were,  "To  be  returned,'*  which  implied 
that  the  person  who  was  surviving  heir  was  a 
person  capable  of  haidng  a  return.  ITie  testa- 
tor in  fiact  felt  that  he  had  taken  from  the  heir 
something  which  ought  to  be  returned,  but 
Lord  Keane  having  disclaimed,  he  must  de- 
clare the  wife  absolutely  entitled. 

Vitt^^ianttUox  Unig!^t  Idrure. 
Shaw  V.  Fisher.    Jan.  25  &  36,  1848. 

SALE   OP  RAILWAY   SHARKS. 

Railway  shares  were  sold  by  auction,  and  the 
purchaser  paid  his  purchase-money,  but  did 
not  take  a  transfer.  The  purchaser  then 
sold  to  a  third  party,  who  declined  to  re- 
gister himself  as  owner  ;  Held,  that  the 
vendor  was  entitled  to  a  specific  perform' 
once  against  the  original  purchaser. 

In  November,  1845,  Mr.  Shaw,  being  the 
egistered  proprietor  of  75  shares  in  the  Newry 
md  Enniskillen  Railway,  sold  the  same  by 
luction  in  two  lots  of  25  shares  and  50  shares 
espectively.  Mr.  Fisher  became  the  purchaser 
f  the  25  shares  for  35/.  V2s.  6d.,  which  sum 
le  paid.  The  50  shares  were  purchased  by 
''rankljm.  No  transfer  of  the  25  shares  was 
lade  to  Fisher,  and  after  the  sale,  Shaw,  as 
fie  registered  proprietor,  was  called  on  to  pay 
in  her  calls  ol  21.  and  2l.  10s.  on  each  share, 
isher  sold  the  shares  at  a  profit,  and  his 
^ents  applied  to  Shaw  to  execute  a  transfer  of 
le  25  shares,  the  name  of  the  purchaser  not 
eing  inserted.  This  was  refused,  and  the 
line  agents,  who  also  acted  for  Franklyn, 
len  applied  to  Shaw  to  execute  a  transfer  of 
le  75  shares  to  John  Carmichael,  which  Shaw 
as  willing  to  do,  but  Carmichael  refused  to 
:cept  or  execute  a  transfer,  or  procure  himself 
»  be  registered  as  the  proprietor  of  the  shares. 
baw  then  instituted  this  suit  against  Fisher  to 
itain  a  specific  performance  of  the  contract, 
id  that  he,  ^her,  mifht  pay  the  c^  and 


indemnify  the  plaintiff  against  the  costs  in* 
eurred  by  reason  of  Cher's  not  having  exft-. 
cuted  a  transfer,  Sec^  and  paid  the  calls  then 
due. 

Swanston  and  Hallett,  for  the  plaintiff,  cited 
Duncraft  v.  Albrecht,  12  Sim.  189 ;  Jackson  v. 
CockU,  4  Beav.  59;  Humble  v.  Mitchell,  11 
Ad.  Se  £11.  206;  Midland  v.  Great  Western 
Railway  Company,  11  Jurist,  449;  Phen^  y. 
Gillan,  4  Hare,  1. 

Russell  and  Follett,  for  the  defendant,  cited 
Humble  v.  Laystone,  7  Mee.  &  Wels.  537. 

The  VicS' Chancellor.  The  decree  must  be, 
I  suppose,  the  usual  decree  for  specific  oer- 
formance,  with  something  added  to  this  effect: 
—If  the  Master  should  find  a  good  title  not 
shown  before  the  fifing  of  the  bill,  to  state 
under  what  circumstances  it  appears  that  such 
title  was  not  shown.  [,It  may  be  the  title  was 
never  asked  for.]  If  the  Master  shall  find 
that  the  vendor  cannot  make  a  good  title,  then 
he  is  to  state  whether  it  is  by  reason  of  any 
and  what  act  or  acts  done  by  him  since  the 
sale  by  auction,  that  he  cannot  make  such  good 
title,  and  what  was  the  nature  of  such  acts  gene- 
rallv,  and  under  what  circumstances  the  same 
took  place.  Refer  it  to  the  Master  to  inquire 
whether  any  and  what  calls  were  duly  made 
and  how  thev  have  been  paid,  what  was  their 
amount,  and  when  and  by  whom  and  under 
what  circumstances  they  were  paid.  It  is  dif- 
ficult to  say  what  the  title  is  in  a  thing  of  this 
sort  which  the  purchaser  is  to  have ;  the  title 
may  be  of  the  simplest  and  shortest  descriptioUj 
but  it  is  difficult  to  say  that  he  is  to  have  none. 
Perhaps,  under  the  circumstances  of  the  case, 
whether  wholly  caused  by  the  defendant  or  not, 
it  would  be  too  much  to  say  that  the  title  has 
been  accepted,  though  probably  there  has  been 
enough  for  that  purpose.  My  impression  is, 
that  the  defendant  purchased  the  snares^  then 
sold  them  again,  and  that  a  transfer  has  been 
executed  to  his  nominee,  who  refused  to  re- 
gister, and  the  question  is  upon  whom  the  loss 
is  to  fall. 


VittfitisLntcUot  QQtgram. 
Hunt  V.  Peacock.    Feb.  22,  1848. 

UNCLAIMED    STOCK. — COMMISSIONERS     FOR 
THE   REDUCTION   OP   THE  NATIONAL   DEBT. 

Where  stock  has  been  transferred  to  the  Com^ 
missioners  for  the  reduction  of  the  National 
Debt,  the  proper  mode  of  proceeding  to  o6- 
tain  a  re-tran^fer  is,  first,  by  memorial  to 
the  Bank,  and,  on  refusal,  tken  by  petition 
to  this  court  under  the  provisions  of  tha  66 
Geo.  3,  c.  60. 

Elizabeth  Stacey,  by  her  will,  dated  in 
the  year  1801,  gave  her  personal  estate  to  her 
son  William,  U  he  should  survive  her  three 
vears,  but  if  no  application  should  be  made  by 
fiim,  the  property  was  to  be  divided  emially  be- 
tween certain  persons  now  represented  hj  the 
plaintiff.  A  sum  of  3002.  3  per  cent,  annuitiei 
was  standing  in  the  name  of  the  testatrix  at  the 


Wugmimr  CrniW^'  K  A 


time  af  iier  ^Mtb,  iHikdi  iMifMii^ 
alMT  th«  tfseeulMii  of  her  wiu.  The  dh^dendt 
oAtbisfitoek  were  not  received  bj^tlie  exeea<- 
tors,  and  at  the  expiration  of  ten  years  the  stock 
vfm  trainferwd  in  the  nsoal  vny  t6  the  Con- 
nOBtfiooifn  for  the  yeduetion  c^  the  National 
D^t.  In  the  year  1842,  a  memorial  was  pre«- 
99aM  to  the  Bank  of  England  by  the  plarntHf, 
stating  that  she  was  then  adopting  the  neees- 
sarv  proceedings  for  re-transf0r  of  the  stock, 
alia  distribution  among  herself  and  the  other 
persons -entitled  thereto,  and  praving  that  the 
same  might  not  be  transferred  witnont  notice  to 
her.  No  farther  applicaticm  appears  to  have 
been  made  to  the  bank;  bfit  in  November, 
1946,  the  plaintiff  filed  her  bill  against  Mary 
Ftecock,  the  legal  personal  representative  of  the 
tiRtftrix,  the  CommissioiMM  for  the  reduction 
of  the  National  Debt,  and  the  Attorney-General, 
pniying  a  declaration  of  the  plaintiff's  title  to 
the  slock,  and  for  a  transfer. 

Mr.  Roit  and  Mr.  Hargretoe  appeared  for  the 
jMntiff. 

Mr.  HaUeft  for  the  defendamt  Mary  Peacock. 

Mr.  Wray,  on  behalf  of  the  Commissioners 
for  the  reduc^n  of  t^e  National  Debt  and  the 
Anorney^eoend,  contended  that  the  plaimiff 
hud  not  proceeded  in  the  manner  pointed  ont 
bf  the  tftatute  of  the  96  Geo.  3,  c.  60,  and  that 
mt  bin  ought  to  be  dismissed  with  costs. 

The  Vke-ChaneeUor,  after  stating  the  facts 
di  the  caae,  proceeded  as  follows :— *The  com- 
missioners in  this  case  did  not  demnr  to  the 
biS,  bat  by  then*  amrwer  submit  whether  they 
an  properly  made  defendants,  and  whether  the 
court  will  entertain  jtnisdiction  in  such  a  case ; 
bat  at  the  same  time  they  submit  to  act  as  the 
emirt  shall  direct,  on  having  their  costs  paid. 
Oil  the  refusal  of  the  bank  to  re^transfer  stock 
which  has  been  transferred  to  the  commis- 
akmers,  a  summary  proceeding  is,  by  the  56 
Geo.  3,  c.  60,  given  oy  petition  to  this  court 
apfttinst  the  Attorney-General  and  the  commis* 
aioners.  The  bank  should  adjudicate  cm 
proper  application  being  made,  but  if  it  does 
not,  then  the  petition  should  be  presented,  and 
when  the  petition  comes  on  to  be  heard  the 
court  may  either  direct  an  inqtriry  or  may 
order  the  petition  to  stand  over  and  a  bill  to  be 
filed.  My  opinion  is,  that  if  nothing  bad  been 
done  in  the  matter  the  right  course  would  be 
to  'proceed  by  petition.  The  bill  is  irregular, 
but  in  the  way  the  case  now  stands,  the  parties 
will  be  far  from  avoiding  trouble  by  getting  rid 
of  these  proceedings.  The  commissioners 
ought  not  to  have  been  made  parties,  and  I 
nnoat  dismiss  the  bill  as  against  them,  with 
Obste.  As  the  Attorney-General  refuses  to  dis- 
claim, he  must  remain  before  the  court,  and 
the  suit  proceed  in  the  usual  way. 

Ilirernli  19eirrQ. 

(Before  the  Four  Judges.) 

TAe  Quern  v.  The  InkabitmU  qf  Macol^ieid. 

Uilaiy  Term,  1848. 
josMmA^mom  or  a  pabmh  ikdkntubb  by 
jtmvHmB  9NB«m  thb  1^6  obo.  3,  c»  13^, 
At  the  trial  of  an  appeal,  the  retptmdente,  in 


opdet  H)  0tppoft  a  eetttentnn  'iy  wpprttf 
tineeUp  ae  a  parM  n^pfmHoi,  pnitd  m 
eMieHtwreprodmfed  fremtkeparmk  ckeir 
ef  a  patieh  4n  the  eonsi^  '<{f  Yerk,  etfvetfi 
hy  the  maeter,  ic^o  Uffed  in  a  pofkk  m  th 
couniy  of  LaneWftm;  and  Mnoed  hif  leo 
jusHeee  of  the  camufy  of  York.  Prtifnes 
ffi^en  that  the  pauper  eerved  Memesttnt 
an  Mprewtiee  for  threeyeare.  Tktsimm 
held  that  thepewas  not  eiOMeni  emdam 
to  re^  a  preewnptim  of  the  aUtmamx  tf 
the  %ndentme  by  ju^eeee  ef  the  ameh  if 
Lancaster,  pursuant  to  the  sHitee  56  Geo. 
3|  c.  139;  and  quashed  the  order. 

Held,  that  the' session  had  come  to  a  rigil 
conclusion. 

On  appeal  agunst  an  order  Of  two  jostices 
for  the  removal  of  Ann  Heading,  widow  of  W. 
Holding,  and  her  four  children,  from  tlie 
parish  of  Macclesfield  to  the  parish  of  Tod* 
morden  and  Waflsden,  in  the  county  of  Uo- 
caster,  the  sessions  quashed  the  order,  tulmct 
to  a  case. 

The  respondents  -ftfied  trpon  a  seffkmfet 
gained  by  W.  Holding  in  the  appellant  pd^ 
by  apprenticeship  as  a  parish  a]9preHtice,b(NBKi 
by  the  parish  omcem  of  Stimsfidd,  in  the  W«t 
VUding  of  Yorkshire,  with  J.  Crabtroe,  trhow- 
sided  in  the  appellant  parish.  It  was  prorai 
that  J.  Crabtree,  bdfore  and  on  the  22it<i  diy 
of  September,  1822,  (which  was  the  date  of  the 
indenture,)  was  residing  in  the  appelant  parish, 
and  that  he  continued  to  reside  there  for  three 
years  afterwards,  when  he  and  his  family  wed 
to  America,  and  had  not  since  been  lieard  d 
Ann  Holding  proved  that  her  husband  died  k 
October,  184&,  and  that  she  had  not  seen  any 
indenture  of  bis.  No  indenture  execaied  br 
parish  officers  and^allowed  by  Justices,  pw^Q* 
aot  to  the  sUtute*  66  Geo.  3,  c  139,  v^' 
proved  so  as  to  raise  a  preaomFption  of  sacli  m- 
denture  having  been  entered  and  aUowed.  An 
order  of  justices,  made  for  putting  out  the  ^^ 
W.  Holdfing  with  the  said  J.  Crabtree,  and  as 
indenture  df  apprenticeship,  dated  the  li^ 
September,  1822,  executed  by  the  icasiff, 
J.  Crabtree,  and  allowed  by  two  justices  of  Ae 
West  lading,  was  put  in  evidence.  It  eu 
also  proved  that  the  order  and  iademure  of 
apprenticeship  wer^  found  in  the  parish  rf**t 
of  Btensfidd,  and  tlmt  for  several  years  after 
the  execution  of  the  indenture  W.  Holdinj?  n- 
sided  with  and  served  J.  Crabtree  as  at  ap- 
prentice in  the  appellam  towuship.  The  «»rt 
etf  quarter  sessions  was  of  opinion  that  thnj 
was  not  stffRciem  evidence  <rf  the  indenture  « 
apprenticeiiip  having  been  duly  ailotred,  rob- 


•  The  «d  Geeb  3,  e.  139,  hf  tec.  8»  ] 
tfast  whese  a  person  to  whom  a  i 
tioe  iai  to  be  bomd  Hvee  wintt  a  < 
oraoty  orhinadiecion  from  Ajt  in  which  tit 
parieh  oracers  bniwDg  ine  appiMmos  u^ 
itheft  the  indeatwe  Miil  be  ittewed  a»«eil»f 
ttwo  joiCicee  of  the  emnnyirhei*  ihe  af^ 
\U«M,  M  by  two  taitMm<0f  the  cDOoty  ia  ^ni« 

the  binding  parish  is  situate. 


jeetto  the  opuw»  0i  Ifeta  cMm  utachir  ilir 

ficient  to  raise  the  pnmmapukim  than  lui  iB- 
diBiare  of  appreniioeiliiii  had  been  exeeiited 
bf  thejiamh  oflteets  Mid  dsly alkMiMi* 

Ifi'.  Hair  and  Mr.  Ibmiumd,  ra  eoppon  of 
the  ord^  cf  sesBieiiiB.  The  6th  eeetion  of  the 
stmte  enacts,  that  a»  aettaSMnt  ehall  be 
gamed  hy  reason  of  soeh  appreatioeship,  iiiilees 
the  indentnrer  has  been  aUoviPvd  bf  jitstwee  in 
the  nanDer  speeifled  in  the  2od  eectioa.  It  is 
true  the  case  finds  that  thevie  was  a  service  as 
an  apprentice,  but  that  atfords  no  presumtlon 
th«t  aD  the  reqmntes  of  the  sUMte  had  Deen 
complied  with.  The  indentttre  was  proved  to 
have  been  allowed  hy  the  Yorkshire  )t»lice», 
the  penons  who  first  gave  then*  consent,  bat 
that  does  not  afford  tmy  scllicieAt  presimiption 
that  the  justices  di  Lancashire  alWrwsfda  as- 
sonted  to  the  binding  with  a  master  in  Uiat 
county.  In  Reginm  v.  Etut  SHnu^umte,^  the 
:;oiirt  refused  to  prestme  that  the  same 
ustices  had  complied  with  the  reqttieitioiis  of 
I  kter  statute  becsase  they  had  comfdied 
^th  the  requiiHions  of  a  prior  one.    JReor  v. 

Mr.  Pa$kleif,  eontfii.     The  case  finds  that 


which  would  h«fw  «0mpriHM  Ihat  court  to 
have  decided  contrary  to  what  it  has  done. 
We  are  in  fact  aakea  to  revise  its  decision* 
A  eiroBg  caaewas  put  by  m^  brather  Colendite^ 
that  the  maaier  would  inenr  a  peaalty  M  he 
took  the  apprentice  without  due  aUowanoa  by 
the  justices;  but  still  I  think  Uiat»  under  the 
ciroumstances,  it  would  be  unreasonable  to 
presume  an  aUowance  by  the  justices  of  the 
county  of  Lancaster.  I  think,  m  point  of  fact, 
that  tiiere  was  no  such  aBowance,  and  that 
there  was  no  evidence  to  compel  the  justices  to 
come  to  that  conclusion* 

Mr.  Justice  Patteson.  I  am  of  the  same 
opinion.  It  is  rather  extraordinary  that  the 
aUcpnVDce  upon  this  pent  of  the  indenture  was 
not  sifpfned  by  four  justkses,  but  only  by  two ; 
but  still  I  do  not  see  how  tiie  allowance  on  this 
part  of  the  indenture  by  two  juftioes  of  York- 
shire raises  any  preemnptiAi  that  the  other 
part  was  allowed  by  two  justices  of  Lanca- 
shire. The  comt  of  <)uarter  sessions  has  not 
come  to  that  conclusion,  nor  do  I  see  that 
there  was  sufficient  evidence  to  have  made  it 
imperative  upon  them  to  come  to  that  con- 
clusion. 

Mr.  Justice  Coleridge*    The  sessions  have 


;here  was  an  order  for  the  binchngf,  an  in-  <  received  the  evidence  as  Mlevant  to  the  matter 
leuture  executed,  a  formal  allowance,  and  that  I  in  issue,  and  they  ask  us  whether  they  have 
be  apprentwe  served  his  maater  as  sodi.  Tlie  j  come  to  the  right  conclusion.  I  am  not  pre. 
Jlowance  required  to  be  given  by  the  I  pwed  to  say  that,  if  they  had  decided  the  other 
ustices  of  the  county  in  which  the  appellant  way,  I  should  have  thought  them  wrong.  I 
»aneh  is  situated  will  now  be  presumed  by  do  not  say  that  there  is  no  evidence.  The 
he  court.  Bme  ▼.  WkisPim^^  M9as  v.  Lcmg  Question  is,  if  the  justices  of  Lancaster  have 
9toc*^,«  and  Ite  v.  HiiiekiepJ  [Coleridge,  J.  none  a  particular  act.  Tbey  might  have  al- 
Vy  the  6th  section  a  penalty  is  hnposed  on  the  lowed  or  disallowed  the  indenture  without  in- 


verseer  and  the  master,  milesB  the  indenture 
as  been  allowed  by  the  Lancashire  justices.] 
^be  court  will  not  presume  that  these  persons 
ave  been  guil^  of  an  uutewful  act.  llie  al' 
Mnmce  by  one  set  of  justices,  and  the  servios 
nder  the  indeotun  being  proved,  the  pree- 
mption will  be  that  two  other  pevsoos  who 
«re  not  under  any  disqualification  also  gave 
leir  consent.  Van  Omertm  v.  Dowiek, 
tiffin  V.  Mamm,^    GuUg  ▼.  The  Bishop  of 


Lord  DeiisMm,  CX  J.  In  order  to  make  the 
vHif  of  tAna  indenture  suffioieat  it  was  neee»- 
ry  to  prove  an  allowance  by  justices  of  the 
ifutties  of  York  and  Lancastsr.  Evideiiee 
»  given  of  an  allowance  by  justices  of  the 
nnty  of  York,  bat  the  quarter  sesskins 
ought  the  evidence  offsMd  m  the  allowanee 
'  the  justices  of  the  eotmty  of  Laaeuster 
10  insofilcient,  and  aecoramgly  quashed 
I  order.  I  was  much  dispossd  to  iatevfere 
tlie  commenesment,  and  to  say  that  the 
rtor  of  Quarter  Sessions  was  the  proper 
t»ixnal  to  draw  the  eoncluskm,  bat  we 
I  not  wttUng  to  send  the  case  badi,  be- 
ise  a  goestioB  af  Knr  is  falsed  upon  It. 
a  qaeatlan  i^  whether  thera  is  aay  evidsaoe 


'  «  New  Bess.  Gas.  598. 
4  Adol.  8c  Effis,  (K)7. 
n  Sast,  301. 
aCanap.  7. 


•2B.  &Aaol.»78. 
«  7  Bast,  45. 
'  3  Camp.  44. 
Mo  B.  ft  C.  9B4. 


curring  any  penalty.  No  presumption  then  is 
to  be  drawn  either  way;  but  we  are  asked  to 
presume  that  the  justices  of  the  county  of  La&* 
caster  have  made  the  allowance  because  the 
iustices  of  the  county  of  York  have  done  so. 
The  master  and  the  binding  parish  officer 
would  have  been  liable  to  a  penally  if  they  had 
bound  the  apprentice  without  this  allowance^ 
and  that  is  the  strength  of  ihe  case;  but  it  is 
not  80  strong  as  the  case  of  Regina  v.  Etut 
Stonehomee,  where  we  refused  to  draw  the  pre* 
sumption  that  a  subsequent  act  had  been 
done  by  the  same  iustices,  and  how  can  we 

E resume  here  that  the  allowance  has  been  made 
y  independent  justices  ? 
Mr.  Justice  Irighimafu  Admitting  that  theia 
was  some  evidence  of  an  allowance  by  justices 
of  the  county  of  Lancaster,  we  are  asked  if 
there  was  so  much  that  the  court  of  quarter 
sessions  was  bound  to  come  to  an  opposite 
conclusion.  I  cannot  say  that  that  court  was 
wrong  in  its  decision,  and  I  should  rather 
have  expected  that  this  part  of  the  indenture, 
which  was  in  the  possession  of  the  officers  of 
the  parish  in  Yorkshire  oat  of  which  the  a|h* 
prentice  was  bound,  would  be  found  to  contam 
the  allowance  by  two  justices  of  the  county 
of  Lancaster.  As  it  does  not,  I  should  rather 
presume  that  no  such  allowance  had  been 
obtained. 

Order  of  sessions  conflinaed. 
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^0111111011  wTyyfffi 
Tunniclife  v.  Tedd,    Hilary  Term,  1848. 

ACTION  FOR  AH  A68ADI.T. -*  HBARINO  BB- 
FOBS  JU8TICB8.-«PLBA  IN  BAB  WITHIN 
9   OBO.   4,   C.  31. 

The  summoning  a  defendant  to  answer  a 
charge  of  assault  before  Justices  of  the 
peace,  and  afterwards  upon  his  appearing 
pleading  not  guilty,  abandoning  the  com- 
plaint and  declining  to  offer  any  evidence 
in  support  of  it,  whereupon  the  justices  dis- 
charge the  defendant,  amount  to  a  hearing 
of  the  complaint  in  point  of  law, 

Where,  therefore,  in  such  a  case  a  defendant 
had  obtained  a  certificate  of  the  justices, 
stating  that  the  charge  had  been  heard  and 
dismissed,  and  pleaded  it  to  a  subsequent 
action  for  the  same  assault .-  Held,  that  it 
amounted  to  a  complete  bar  under  the  9 
Geo,  4,  c.  31,  ss.  27  and  28. 

Trespass  for  an  assault.  The  defendant 
pleaded,  first,  not  guilty,  and  secondly,  a 
special  plea  under  the  9  Geo.  4,  c.  31,  s.  27, 
which  stated  that  he  had  been  brought  before 
two  iustices  of  the  peace,  upon  the  complaint 
of  the  plaintiff,  for  the  same  trespass,  and 
thereupon  "  the  justices  did  then  dismiss  the 
said  complaint  upon  the  hearing  thereof,  on 
the  ground  that  the  said  alleged  trespass  had 
not  been  proved.*'  The  plea  then  alleged  the 
granting  of  a  certificate  to  that  effect  under  the 
said  act.  To  this  plea  there  was  a  replication 
vtafting,  "  that  the  said  justices  did  not  dismiss 
the  sud  complaint  tipon  the  hearing  thereof, 
on  the  ground  that  the  said  alleged  trespass 
had  not  been  proved  modo  et  forma,"  &c.  The 
trial  of  the  cause  took  place  before  Patteson,  J., 
at  the  summer  assizes  at  Warwick,  in  1 846, 
when  it  appeared  in  evidence  that  the  plaintiff 
had  gone  before  a  justice  of  the  peace  and  ob- 
tained a  summons,  which  he  duly  served  on 
the  defendant.  The  next  day  the  defendant 
accordingly  appeared  before  two  justices,  and 
pleaded  not  guilty,  which  was  then  indorsed 
on  the  writ  of  summons.  The  plaintiff  being 
also  present,  thereupon  stated,  that  having  con- 
sulted with  his  attorney,  he  would  withdraw 
the  complaint,  and  proceed  no  further  before 
the  justices,  but  would  bring  an  action  for  the 
alleged  grievance.  Upon  that,  no  evidence 
beang  offered  by  the  plaintiff,  the  justices  dis- 
missed the  complaint,  and  the  plaintiff  paid  the 
oonseauent  costs.  Subsequently,  upon  the 
defendant's  application,  the  justices  granted  a 
certificate  under  the  9  Geo.  4,  c.  31,  s.  27, 
stating  that  they  had  heard  the  complaint  of 
the  plaintiff,  and  that  they  "  deemed  the  offence 
not  proved,  inasmuch  as  the  said  complainant 
did  not  offer  any  evidence  in  support  of  the 
said  information,  and  had  accordingly  dis- 
missed the  said  complaint."  This  certificate 
was  produced  at  the  trial,  and  upon  it  and  the 
other  facts,  a  verdict  had  been  found  for  the 
^aintifi;  damages  20/.,  leave  being  reserved  to 
the  defendant  to  move  to  set  aside  that  verdict, 
and  to  enter  the  verdict  in  his  favour  on  the 


second  pica.  Pursiumt  to  llut  Imts,  a  nde 
Aulwas  accordingly  obtained  in  Miciudmii 
Tenn,  1846»  and  againet  that  rule. 

Humfrmf  now  showed  cause.  The  qaestioa 
here  is,  whether  there  has  been  a  beaiiog  of 
the  charge  of  assault,  so  as  to  make  the  ccSrtifi- 
cate  of  the  justices  a  bar  to  the  present  adioo, 
within  the  meaning  of  the  27th  &  28th  sectiou 
of  the  9  Geo.  4,  c.  31.  The  27th  section  emcli* 
"  that  if  the  justices  upon  the  hearing  of  any 
such  case  of  assault  shall  deem  the  offeoce  not 
to  be  proved,  or  shall  find  the  assault  to  haTe 
been  justified,  or  so  trifling  as  not  to  merit  loj 
punishment,  and  shall  accordingly  dismisa  the 
complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands,  stating  the  fact  of 
such  dismissal,  and  shall  ddiver  such  ceitifi- 
cate  to  the  party  against  whom  the  compkiot 
was  preferned."  Then  by  the  2Sth  sectum 
it  is  further  provided,  that  "if  any  person 
against  whom  any  such  complaint  shall  have 
been  preferred  shall  have  obtained  such  certi- 
ficate as  aforesaid,  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal, 
for  the  same  cause."  Both  these  sections,  it 
is  submitted,  apply  only  where  there  has  been 
a  hearing  on  the  merits,  and  not  where,  as  i& 
the  present  case,  the  prosecutor  declines  alto- 
gether to  proceed.  Wnat  was  done  before  the 
justices  amounted  merely  to  the  withdrawal  of 
a  record  in  this  court,  and  the  payment  of 
costs  by  the  plaintiff.  The  justices  heard 
nothing  save  the  defendant's  plea,  and  tha»> 
fore  could  determine  nothing,  and  if  to,  theo 
there  could  not  have  been  a  nearing  withiatk 
meaning  of  the  act.  Reg,  v.  Stanqfer,  I  Q.B. 
119;  Reg.  v.  The  Recorder  of  Exeter,  5  Q.B. 
342;  Reg.  v.  Hastings,  6  Q.  B.  141. 

fVhitehurst,  contriL  Tlie  justices  in  tke 
present  case  were  both  the  judges  and  jury  is 
the  matter,  and  the  proceedings  must  be  truled 
by  analogy,  not  to  the  course  of  proceeding  ia 
civil  actions,  but  to  that  in  criminal  pro«e- 
cutions.  llie  justices  being  once  in  posses^a 
of  the  charge,  were  bound  finally  to  dispose  of 
it  one  way  or  the  other,  and  maving  done  so. 
there  must  have  been  a  hearing  in  point  of  Itf^. 
Suppose  the  defendant  had  pleaded  giui^  ^' 
stead  of  not  guilty,  would  that  not  text 
amounted  to  a  hearing,  though  no  other  evi- 
dence had  been  heard  ?  Besides,  the  certificatt 
of  the  justices  is*  it  is  submitted,  conclusive  as 
to  there  having  been  a  hearing.  Alikidgt  r. 
Haines,  3  B.  &  Ad.  395. 

Mellor,  on  the  same  side,  was  not  heard. 

Coltman,  J.  The  present  case  is  analogous 
to  the  proceedings  on  an  indictment  after  ii 
has  been  found  by  a  grand  jury.  The  putf 
charged  in  such  a  case  is  present  for  tbe 
purpose  of  being  tried  upon  the  indictment 
and  being  so,  although  he  is  discharged  be^ 
cause  no  evidence  is  given  aigainst  him,  yet  it 
cannot  be  said  that  he  has  not  been  tried.  &^ 
here,  after  the  party  had  appeared  and  pkadad. 
and  witnesses  were  produoM,  I  see  no  antko- 
rity  that  the  prosecutor  had  to  withdrsv  ^ 
charge.  The  defendant  had  a  direct  imerMt 
in  having  the  ease  decided,  as  ationg  m  ^ 
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which  the  proeecntor  had  in  prosecuting,  i|nd 
therefore,  as  the  partieB  were  preeeat  before  the 
magistrate,  the  case  called  on,  and  no  evidence 
being  offered,  the  defendant  discharged,  I  think 
there  has  been  a  hearing  of  the  ease  in  point 
of  law,  and  that  the  drfendant  is  entitled  to  the 
verdict. 

Mmde,  J.  The  section  in  question  makes 
the  jastices  a  court  of  o^r  and  terminer  to  try 
the  matters  brought  before  them  under  the  act, 
its  meaning  being  that  for  trifling  assaults  a 
mode  of  summary  criminal  proceeding  should 
be  provided,  which  should  be  a  bar  to  all  other 
sabsequent  proceedings  on  the  same  ground  of 
complaint.  The  proceeding,  therefore,  was 
analogous  to  that  before  a  court  of  oyer  and 
terminer,  and  when  the  matter  was  ripe  for 
hearing  and  called  on,  the  defendant  was  en- 1 
titled  to  have  the  charge  heard  and  disposed  of.  | 


Then  if,  when  the  ecnirt  ia  leady  to  hear  the 
case,  the  prosecutor  offers  no  evidence,  and 
withdraws  from  the  charge,  the  complaint  is 
not  proved,  and  there  follows  an  acquittal.  If 
it  turn  out  upon  the  bearing,  that  the  case  is<^ 
a  very  grave  nature,  then  by  section  29  of  the 
act,  a  remedy  is  provided  to  be  applied,  at  the 
discretion  of  the  magistrate.  This  was  a 
criminal  proceeding  before  the  justices,  and 
therefore,  after  the  prosecutor  had  put  the 
matter  into  the  hands  of  a  grand  jurv  or  the 
justices,  the  defendant  had  a  right  lo  have  the 
matter  finally  determined,  and  the  prosecutor 
could  not,  by  withdrawing  the  charge,  deprive 
him  of  that  nght.  The  rule  in  civil  cases,  there- 
fore, did  not  apply,  and  the  rule  in  the  present 
case  must  be  made  absolute. 

Cresnoell,  J.,  and  fVtUiamw,  J.,  concurred. 
B^  absolute. 


ANALYTICAL   DIGEST   OF  CASES. 

BB PORTED    IN   ALL  THB   COURTS. 


The  previous  Sections  of  this  Series  of  the 
Digest  will  be  found  as  follow  :— 

Registration  of  Voters'  Appeals,  pp.  15,  347. 

Law  of  Attorneys,  p.  42. 

Law  of  Railways,  pp.  71, 178. 
Courts  of  Equity  : 

Lawof  Wills,p.  121. 

Construction  of  Statutes,  p.  149. 

Principles  of  Equity*  p.  222. 

Pleading,  p.  241. 

Practice,  p.  268. 

Costs,  p.  197. 

Evidence,  p.  299. 

Courts  of  Common  Law : 

Construction  of  Statutes,  p.  373. 

Grounds  of  Actions  and  Principles,  pp.  396, 
415. 

Pleading,  p.  443. 

Practice,  p.  465. 

Evidence,  p.  487. 


(Common  Halo  i^onxiii. 
EVIDENCE. 

ACCOUNT  STATRO. 

In  August,  1844,  defendant  gave  plaintiff  a 
promissory  note  for  23/.  2*.  6d,,  which  the  note 
described  as  being  the  amount  and  interest  due 
on  a  promissory  note  for  1 17/.  4*.,  dated  (ith 
Julv,  1838,  up  to  6th  July,  1844  :  Held,  to  be 
eviaence  for  a  jury  of  an  account  stated,  in 
August,  1844,  of  a  then  subsisting  debt  of 
1 17/.  4*.    Perry  v.  Slade,  8  Q.  B.  1 15. 

AO MISSIONS   BY   ATTORNBY. 

Not  made  in,  or  for  the  purpose  of  ,  the  cause. 
— In  debt  for  use  and  occupation,  one  of  the 
plaintiff's  witnesses,  on  cross-eaamination,  said 
that  he  had  heard /rom  the  plaintiff's  attorney » 
that  there  was  an  agreement  in  writing :  HeU, 
Uiat  this  was  no  evidence  of  the  existence  of  an 


agreement,  so  as  to  render  its  production  by* 
the  plaintiff  necessary.  Watson  v.  Kiny,  3 
C.  B.  608. 

AGRBBMBNT. 

1.  Calendar  or  lunar  month, — In  an  agree- 
ment  for  the  sale  of  an  estate,  one  per  cent,  was 
agreed  to  be  paid  if  the  sale  was  completed 
within  two  months,  but  only  one-half  per  cent, 
if  not  completed  within  that  period.  The  ssle 
took  place  within  two  calendar  months,  but  not 
within  two  lunar  months. 

Held,  that  the  word  month,  unless  qualified, 
must  be  taken  to  denote  lunar  month,  out  that 
evidence  is  admissible  to  show  that  in  the  auc-> 
tion  trade  month  means  calendar,  and  not  lunar 
month. 

The  interpretion  of  a  contract  is  matter  for  a 
judffe,  but  where  it  is  doubtful  whether  a  par- 
ticiUar  word  is  used  in  a  sense  different  from 
its  ordinary  meaning,  the  judge  should  leave  it 
to  the  jury  to  say  what  sense  in  that  trade 
ought  to  be  given  to  the  word.  Simpson  v. 
Maryitson,  35  L.  O.  172. 

2.  Sufficiency  of  guarantee.  —  Evidence  is 
admissible  of  the  facts  of  a  transaction  to  ex- 
plain  a  written  agreement.  The  words  "  hav- 
mg  discounted"  may  mean  a  minute,  a  week, 
or  a  year  ago,  and  evidence  is  admissible  to  ex« 
plain  which  is  really  meant.  In  re  Richetts  and 
James,  exparte  Flight,  35  L.  O.  240. 

ARBITRATION. 

See  Set'off. 

ATTORNBY*S  ADMISSIONS. 

See  Admissions. 

COMMISSION    TO    BXAMINB   WITNB88B8 
ABROAD. 

An  order  for  a  commission  to  examine  wit- 
abroad  under  1  W.  4,  c.  22,  s.  A,  must 
state  *'the  time,  place,  and  manner  of  such 
examination/'  or  a  subsequent  order  must  be 


CamrtM^ 


■Muk  rop|Ayiey  time  1— l>ni«>    Ifanoidir  l» 

difeativte  in  these  fwpicU,  eod  »•  eubeeqiWMt 

order  •iq>plyi«ir 

iave  been  flMde» 

«.  eonmiiseten  diue  kiefipdarl^  ieeaed  oeoneft  be 

rtceived  in  eviiftenee.     Qrenlk  v.  StmlMfi,  36 

L.  O.  338. 

DSATB. 

Returns  of  Bast  India  ComjMMy.--The  re- 
turns made  to  the  East  India  Compeof  ed- 
nitted  ae  evidence  of  the  death  of  one  of  their 
aer\'ant8  who  died  at  Delhi.  Marks  v.  JMiaf^ 
Sd  L.  O.  292. 

Proper  custodf  ^.—A  deed  moce  than  30 
years  old,  creating  a  term  to  attend  the  inherit- 
ance, wee  produMd  from  the  custody  of  the 
plaiatiff's  attemey.  Plaintiff  was  administra- 
tor to  the  trustee  of  the  term.  There  was  evi- 
dettoe  that  the  attorney  had  acted  for  the  fiunily 
of  the  defendants,  who  were  beneficially  ioter- 
eeted  in  the  premises  to  which  the  deed  related, 
and  it  was  not  shown  for  whom  the  attorney 
held  the  deeds. 

Held,  that  there  was  sufficient  prtrndfade 
erldence  of  proper  custody*  Dod  oL  Jacobs  v. 
Pkiliips,  8  Q*  B.  163. 

FRAUDS,   STATUTE   OF. 

Delivery  to  satisfy  efofttfe.*- Where  a  trial 
takee  place  in  term,  one  day  only  of  which  is 
left,  an  appUcation  to  set  aside  a  nonsuit  must  be 
made  on  tnat  day. 

A  rule  moved  for  in  court  in  liirtberanee  of 
a  judge's  order,  need  not  state  it  to  be  drawn 
up  upon  reading  such  order,  it  is  suffident  if  the 
order  is  attached. 

Where  A.  hae  purchased  goods  in  bond  and 
refuses  to  allow  B.,  of  whom  he  purchased 
them,  to  remove  them,  this  is,  in  an  action  by 
B,  againet  A,  to  recover  the  price  of  such  goods, 
pritnd/acie  evidence  of  a  aelivery  and  accept- 
ance sufficient  to  satisfy  the  Statute  of  Frauds. 
Danvers  v.  Kitchingman,  35  L.  O.  372. 

LKTTSRS,   POSTING* 


of  esM)iftrttL 
ISe.  6fL,i9rw9rk  'doM  toahone  «mI  tbta 
epaeified  eevtem  itM»»  sod  Ihea  eondsM 
''andsuttdvywofic^Bsikte.'*  Atthehewm 
of  a  reieeenos  ef  the-oaiisebsintalfigilubihi. 
tor,  it  was  proved  that  the  value  of  the  sncM 
•work  was  9^.,  but  under  the  words  "  Sisdrj 
work*'  the  arbilBator  (aabjeet  to  theepiiMi 
rof  thie  eovfft)  admitted  eri^BMe  of  werit  m 
the  pteviises  to  the  srarant  of  M.  U:  iW 
that  this  evidence  wss  rightly  MOfured  by  tb 
aiMraeor,  and  that  if  the  i^tiff  was  i»  of 
way  nuslsd  by  the  f onn  of  ^  paitieslar^  it  w 
ioT  him  etthsr  to  hsye  applied  for  fwdw  f» 
tacttlars,  or  when  befisee  iiit  m^krmn,  hm 
asked  for  an  adjjonmnMBt  of  the  refenso*  i 
he  wished  time  to  nosMer  the  evidence  as  to  lb 
claim.    SBstham  y.  Tpkr,  36  JU  0«  39b. 

STAMP. 

1 .  Transfer  of  mortgoffe.  --New  teeurity.^l 
mortgaged  land  to  A  for  a  term  of  vean.  I 
died,  leaving  the  property  to  his  wife  for  life, 
remainder  to  his  son  m  fee.  In  considerate 
of  the  payment  of  the  sum  advanced  by  B.,oA 
a  further  advance,  the  widow  and  son  joined  io 
mortgaging  ihm  property  to  C.  lor  the  iwdot 
of  the  term. 

Held,  that  C*  bv  this  instnunent,  took  3 
fresh  security,  and  tnst  a  doad  stamp  of  ll  Va 
was  necessary,  and  that  the  ad  vioresi  dntr 
on  the  further  sum  advanced,  as  required  bf 
3  Geo.  4,  c.  117>  s.  2,  was  not  sufficient.  !^ 
dem,  Crawley  v.  Guttridge^  35  L.  0.  327- 

2.  Distinct  nuUtsrs  in  one  instnunent.^ fa- 
ther charge. — A  deed  by  which  a  copyWsi 
estate  is  conveyed  to  a  purchaser,  and  z\»  > 
mortgage  is  secured  to  a  third  party  as  a  secih 
rity  for  the  advance  of  the  purchase  monef,  is 
not  an  instrument  containmg  several  di^Bc: 
matters,  within  the  meaning  oi  the  12  km, 
ses.  2,  c.  9,  a.  24,  and  therefore,  not  liable  t? 
more  than  one  deed  stamp  of  12.  ibs. 

A  second  and  subsequent  deed,  by  wbick&s 
same  estate  is,  by  a  covenant  on  the  part  of  tb; 

To  prove  the  sending  of  a  letter  by  plaintiff  1  mortgagor,  charged  as  a  secmrky  to  the  non. 
,  r    ,  .    r~^    .  .    .^  ,    '  *'.    .      '  <T»^ee  for  a  further  advance  of  money,  IS  ocly 


sat,  and  that  the  public  postman  invariably  1  ^  ^'o^?^^ 

«JJed  every  day  and  took  the  letUrs  from  the  i     '^'nek-^Schedule.-^V^  the  trial  of » 

Held,  that  such  deUvery  to  the  postman  was  I  ^°^'.^P*!1^*^^••"•^^^^I^^^  '?-T!^ 

ovidenee  for  the  jury  that  the  Uttirs  had  gone  *  ¥*  ^ .^l^^.^^'^^'^.L^'^'^tZ 
tothepost^ffice^  ^tiWeck  v.  Garbstt.7  Ib.  IfJI^lj^  J'?.5-/.'u!  JL^ 
846. 

Case  cited  in  the  judgment:    Hetberiugton 
Kemp,  4  Camp.  193. 


OPPICB,  ACTING  IN  EXECUTION  OF. 

The  fact,  that  a  party  did  a  particular  act  (as 
signing  a  land  tax  aeeessment)  in  an  oficial 
capacity,  may  be  proved,  not  only  by  showing 
thet  he  exercised  the  office  before  or  at  the 
period  in  qnestKNi,  but  slso  br  evidenee  (IkniM 
to  a  reasonable  time)  of  his  hamsg  exercised  it 
•fterwards.  Dos  if.  I^l«y  v.  Yomag,  8  Q.  B. 
63. 


house,  stating,  that  "  the  diief  articles  theni 
were  enumerated  in  the  schedule.''  Tbr 
schedule  wae  not  in  any  way  annexed  to  th 
deed :  Hsld,  that  the  sdiedule  was  adniMibk 
in  evidence  without  a  stamp ;  ths  deed  bcvf 
sensible  without  the  schedule.  Dyer  v.  Gfte*, 
34  Lu  O.  525* 

WITNESS. 

Prtoikgiefrom  4irref<^r— A  witness  aneatedoo 
his  way  to  the  Court  of  Bankruptcy,  br  viitf 
of  a  wmsat  issued  under  the  SinaU  DeMsAii. 
is  entitled  to  be  dischsi^sd  from  cvstodf*  ^ 
re  /fioin,  Exports  Hmner,  36  L.  0.  IPT. 
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«  Qaod  magis  ad  no» 

Pertinsty  et  nescue  malum  est,  agUamus 


HORAT. 


¥EEB  IN  COURTS  OP  LAW  AND 
EQUITY. 

Ths  Accountant-General^s  return,  pub- 
lished in  a  recent  number,^  shows  a  receipt 
of  fees  in  the  Court  of  Chancery,  amounting 
during  the  past  year  to  no  less  a  sum  than 
137, 293/.  This  somewhat  startling  amount, 
exclusiTe  of  upwards  of  70,000/.  a  year 
from  the  Suitors'  Fund,  has  been  drawn 
from  persons  struggling  for  rights  the  en- 
joyment of  which  it  is  the  duty  of  the  go- 
vernment to  ensure  to  every  one  of  its 
subjects.  There  is  not  one  of  the  fees  that 
constitutes  this  very  large  sum  that  is  not 
a  reproach  to  the  government,  that  does  not 
in  fact  estabHsh  the  great  difference  between 
its  practice  and  its  pretensions. 

Every  subject  of  the  realm  is,  it  is  said, 
bound  to  pay  taxes,  because  property  acquires 
its  greatest  value  from  the  protection  afforded 
to  it  by  the  administration  of  the  law,  and 
because  that  protection  is  afforded  by  the 
goTcmment.  This  is  the  theory  of  our  law 
and  government.  But  the  subject  never  re- 
quires the  exertion  of  the  protective  powers 
of  the  government  without  being  called  on 
ta  pay  for  them  specifically,  and,  we  regret 
tx>  be  obliged  to  add,  expensively. 

Practically,  therefore,  it  would  seem,  that 
the  tribunals  did  not  exi^t  for  the  whole  king- 
d.oTn,  but  were  created  specially  at  the  mo- 
ment for  the  benefit  of  the  individual  suitor. 
Jle  is  in  the  situation  of  a  man  who  should 
buy  a  carriage  and  horses,  establish  a  place 
to  keep  them  in,  and  servants  to  take  care  of 


*  See  page  457,  ante. 
YoL.  XXXV.  No.  1,046, 


them  and  to  drive  them,  bat  who  should  find 
himself  called  upon  to  pay  a  fare  every  time 
he  used  them.  In  the  case  of  the  private 
individual,  such  a  demand  on  his  purse 
would  probably  make  him  give  up  the  car- 
riage and  horses.  But  the  anbject  cannot 
give  up  the  courts  and  their  judges  and 
officers.  There  they  are,  and  there  the 
government  insists  that  they  shall  be.  And 
why?  Let  us  take  the  most  favourable 
answer  that  the  government  can  give  to 
this  question,  and,  (putting  out  of  view  all 
reasons  of  dignity,  power,  and-  patronage,) 
suppose  it  to  say — the  courts- are  maintained 
because  no  one  can  foresee  the  time  when 
he  may  need  their  aid,  and  the  government 
must  provide  for  even  the  possible  wants  of 
every  subject  of  the  Crown.  Exactly  so, 
and  that  is  just  the  reason  why  no  indi- 
vidual should  pay  fees  when  his  wants 
compel  him  to  enter  one  of  these  courts. 
The  answer  shows  that  they  are  kept  up  for 
the  whole  community,  not  for  the  individual 
suitor.  And  that  such  is  the  real  effect  of 
the  answer  is  evidenced  by  something  else. 
It  is  said  that  all  the  property  in  the  king- 
dom which  does  not  come  into  htigation 
receives  a  value  from  that  litigation  to  which 
the  rest  is  subjected*  The  statement  is  true, 
but  it  proves  decisively  that  Mr.  J,,  who 
never  practically  knew  what  a  kwsuil  was, 
obtains  all  the  benefit  of  one  from  the  fact 
that  Mr.  Z,  has  been  compelled  to  undergo 
its  troubles.  Mr.  A.  therefore  gets  the  fcdl 
advantage  of  the  existence  of  the  courts 
from  Mr.  Z.'s  misfortune.  Surely  this  is  a 
good  reason  why  the  expense  of  maintaining 
the  courts   should   be  borne   justly   ana 
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equally  by  Mr.  A,  and  Mr.  Z.,  and  should 
not  be  tbrown  exclusiyely  on  tbe  latter. 

But  old  practice  is  against  this  view  of 
tbe  question,  and  old  practice  is  allowed  in 
this  instance  to  overbear  reason,  truth,  and 
justice.  In  a  former  paper**  we  stated  what 
was  the  origin  of  that  practice,  and  one  less 
creditable  could  hardly  have  existed.  Its 
ordinary  results  are  worthy  of  its  origin. 
Fees  have  been  created  to  make  the  neces- 
sities of  suitors  subserve  the  purposes  of 
patronage,  and  useless  forms  are  multiplied 
to  give  a  pretence  for  fees.  Men  are  for 
ever  being  drawn  round  this  vicious  circle 
of  annoying  and  vexatious  cause  and  effect, 
in  which  one  evil  produces  another  which 
reproduces  the  first,  till  the  awful  phrase  of 
Milton  is  almost  literally  verified.  Let  us 
take  a  part  of  the  evidence  in  proof  of  this 
statement. 

Mr.  Field,  pp.  26,  27,  of  the  "Evi- 
dence on  Fees  iu  Courts  Law  and  Equity," 
^ays,  "  1  think  the  mode  of  collecting  nu- 
merous fees  is  objectionable.  I  will  give 
an  instance  of  one  ofiice.  In  case  an 
order  is  made  to-day  by  the  Lord  Chan- 
cellor^  and  I  have  to  draw  that  order  up, 
I  must  go  to  the  registrar ;  he  will  first  give 
me  a  rough  minute  of  the  order ;  he  will 
charge  me  for  that  minute,  varying  perhaps 
from  a  few  shillings  up  to  a  pound.  I  have 
then  to  go  to  him,  when  the  rough  minute 
ip  made  more  perfect,  and  get  it  copied  out 
in  the  shape  of  a  more  formal  order.  For 
that  I  must  pay  another  fee.  And  when 
that  formal  order  is  drawn  up  and  signed 
by  him,  I  have  to  enter  it  with  the  entering 
registrar,  and  I  have  to  pay  another  fee  for 
entry.  Now  all  those  fees  really  are  paid 
i:\pon  one  single  document,  which  is  not 
completed  till  I  have  paid  the  last  of  them, 
and  it  is  very  obvious  that  nothing  would 
be  so  easy  as  to  receive  all  those  fees  upon  j 
one  occasion.*'  Simple-minded  Mr.  Field. 
'*  Nothing  would  be  so  easy," — no  doubt, — 
but  the  ease  of  the  business  is  the  last  thing 
that  would  recommend  it.  The  trouble  gives 
tiie  pretext  for  the  fee :  the  fee  conld  not 
wd\  be  demanded  without  it.  If  A.  re- 
ceived at  once  all  the  fees  payable  to  him- 
,  self  and  to  ^.  and  C,  and  did  at  once  all 
the  .wodc.aow  pretended  to  be  done  by  B, 
and  C,  there  would  be  a  direct  call  for  the 
.inquiiy,  where  is  the  necessib^  for  paying 
anything  to  B.  and  C.  1  And  such  an  in- 
quiry would  be  formidable.  It  would  be 
very  difficult  to  answer  and  quite  impossi- 
ble to  evade. 

A     '  i     :      *»>  Page4^,<mle. 


The  appearance  of  labour  nvtt  be 
kept  up  that  the  demand  of  ftes  tniy 
have  the  semblance  of  justificatkni.  Fblr 
this  purpose  the  solicitor  must  be  pot 
to  some  unnecessaiy  trouUe,  tnd  tk 
client  burdened  with  much  unneeessanr  ex- 
pense. The  trouble  is  not  undergone  vitii- 
out  cost.  The  solicitor  must  charge  for  time 
though  that  time  is  wasted,  and  for  kboar 
though  that  labour  is  useless.  This  is  not 
his  fault  but  his  misfortune.  The  bill  of 
costs  is  thus  swelled  by  sums  which  both  so- 
licitor and  client  feel  to  have  been  usekssir 
and  needlessly  drawn  up  from  the  client^ 
pocket  for  mere  empty  formalities,  while  tbe 
skill  and  labour  of  the  solicitor  are  left  com- 
paratively uncompensated.  Processes  wbicb 
serve  no  purpose,  forms,  the  nseef  whiehit 
would  puzzle  the  most  skilful  and  intelligent 
man  to  imagine,  are  heaped  on  each  other; 
— time  is  wasted  and  aelay  is  occasioned 
for  no  other  end  than  to  simulate  a  justifica- 
tion for  the  creation  of  those  feM  of  office 
which  ought  never  to  have  been  invented, 
and  which  it  is  to  be  hoped  will  not  long  be 
suffered  to  continue.  The  removal  of  tbem 
would  in  fact  be  the  simplifying  of  tbe 
process  of  the  court.  More  time  might  be 
given  to  the  consideration  of  the  real  merits 
of  the  case,  if  these  absurd  formalities  veit 
abolished,  and  the  solicitor's  bill  would  not 
be  swelled  by  items  which  neither  bring  him 
credit  nor  profit  in  the  discharge  of  his  pro- 
fessional duties. 

These  objections  to  the  system  of  payment 
of  fees  are  strong  enough.  They  affect  tbe 
title  to  demand  them.  They  show  abuses 
of  process  attributable  only  to  the  desire  to 
exact  fees,  and  they  prove  the  existence  of 
evils  which  fairness  and  justice  imperatirelj 
require  the  government  to  remove. 

But  what  is  the  effect  of  these  fees  upon 
the  practice  of  the  officers  in  another  w»v. 
This  inquiry  opens  up  some  evidence  oft 
strange,  rather  than  of  a  satisfacforr  kind, 
for  it  appears  that  not  only  is  necessary 
business,  as  described  by  Mr.  Field,  subdi- 
vided into  many  unnecessary  .details,  bat 
copies  of  documents  are  actually  chaig^ 
for,  though  neither  wanted  nor  nofideu 

Mr.  M'Leod,  a  solicitor  in  considerable 
practice,  tells  us  that  there  are  demands 
made  on  the  pocket  of  the  client  for  papers 
not  really  required  in  the  progress  of  a  suit, 
sometimes  too  not  feally  fiirmshed,  bat 
always  really  paid  for.  In  page  6d  of  tbe 
evidence,  Mr.  M'Leod  is  ask^,  ••Iscopj 
money  ever  paid  to  your  knowledge  wiA- 
out  copies  being  made  ?"  He  mswefs  tiat 
it  is,  and  then  tbe  following'  ekaminatkm 
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.tilkes  pbee*  '*  I  hold  a  hill  in  my  hand 
aroountiag  to  804/.,  in  one  suit,  whidi  I 
fuud  to  one  J^^ter's  Office."  .  '^For  copy 
mmejV  *'  Yes»  not  one  of  which  copies 
has  been  made.  But  this  sum  was  not  all 
paid  for  copies.  The  Master's  bill  contains 
charges  for  warrants  and  reports."  **  What 
is  that  which  was  copied  V*  **  The  Master 
eharges  for  two  copies  of  the  report.  One 
was  made,  and  that  is  the  only  copy  of  a 
document  made  in  this  paper,  except  the 
transcript  of  the  report.  They  were  my 
own  papers  on  the  part  of  the  plaintiff,  and 
then  the  Master's  clerk  charges  me  with 
these  supposed  copies  on  the  part  of  the 
defendant,  which  I  did  not  want  and  which 
I  never  had,^* 

We  need  not  pursue  this,  examination 
farther  at  present,  for  we  shall  a^in  and 
again  return  to  this  subject.  This  single 
extract  will  serve  to  show  that  official  fees 
may  be  cruelly  unjust  because  wholly  use- 
less. There  can  be  no  conceivable  reason 
why  men  should  be  charged  for  what  they 
do  not  want  and  what  they  do  not  have. 
The  needless  accumulation  of  expense,  is 
not  merely  an  error,  but  a  wrong  and  a  sin ; 
it  is  in  fact  a  legalized  robbery,  so  much  the 
worse  than  a  highway  robbery,  because, 
while  it  is  in  direct  contradiction  to  the 
spirit  of  justice,  it  assumes  its  form  and 
abuses  its  powers,  and,  by  means  of  that 
yery  abase,  prevents  the  energy  and  courage 
of  the  suitor  from  even  hopine  for  a  chapce 
of  successful  resistance.  We  know  that 
some  weak-minded  men  have  a  fancy  that 
costs  ought  to  be  multiplied  in  oraer  to 
prevent  people  from  "  indulging  in  litiga- 
tion 1"  The  persons  to  whom  htigation  is 
an  indulgence  are  few,  and  those  few  are  of 
a  sort  that  no  multiplication  of  .costs  will 
eheck.  The  poverty  of  Scout's  Petjsr  Peebles 
did  not  prevent  him  from  being  a  perpetual 
suitor,  nor  in  our  day  did  costs  bar  from 
the  enjoyment  of  litigation  Charles  Pitt, 
whose    appearance  was  familiar  to  every 


practitioner  in  every  court  at  Westminster, 
and  who  was  the  real  living  representative 
of  Scott's  masterly  fiction.  Such  persons 
will  be  found  in  all  communities,  as  other 
monomaniacs  will,  but  the  state  that  legis- 
lates for  idl,  on  the  sole  principle  of  pre- 
venting the  follies  of  such  persons,  and  that 
debars  millions  from  the  means  of  enforcing 
their  just  rights  because  one  or  two  units 
may  abuse  those  means,  almost  deserves  to 
be  treated  as  equally  monomaniac  with 
them. 

But  in  truth  the  demand  of  fees,  and 
especially  of  these  fees  for  unnecessary 
labour  or  for  labour  never  performed,  can- 
not set  up  even  the  absurd  pretence  we  have 
just  noticed.  The  real  origin  of  these  fees 
of  court  is  to  be.  found  in  the  abuse  of  power  i 
their  real  purpose  that  of  providing  for  the 
great  or  their  dependants.  In  early  times 
the  work,  not  now  done  at  all,  was  done  by 
half-starved  subordinates,  while  the  great 
recipient  of  the  fees  was  the  hanger-on  of 
some  powerful  family,  or  a  member  of  that 
family  itself.  For  this  reiiison  it  is,  as  we 
shall  show  on  a  future  occasion,  Uiat  the 
useless  receivers  of  fees  were  paid  more 
largely  than  those  who  actually  laboured  in 
office*  The  courts  offered  facilities  for  ex-- 
tracting  money  from  the  pockets  of  the  sub- 
ject— the  temptation  was  great — the  return 
certain — the  danger  of  opposition  inde- 
finitely small,  and  thus  from  age  to  age  has 
gone  on  a  system,  for  the  existence  of  which 
no  good  reason  could  be  given,  and  which 
was  itself  a  wrong  on  the  part  of  the  govern- 
ntent,  but  the  individiud  sufferers  from 
which  were  not  united  and  powerful  enough 
to  obtain  justice.  Their  own  weakness  is 
now  assisted  by  public  opinion :  the  in- 
terests of  the  whole  community  and  those 
of  a  powerful  profession  are  inseparably 
united  in  the  demand  for  a  redress  of  this 
long  tolerated  injustice,  and  no  efforts  must 
be  spared  till  it  has  passed  into  the  cata- 
logue of  ••  thmgs  that  were." 


The  following  is  extracted  from  the  Annual  Return  of  the  Accountant-G^eral  of  the 
Ccmrt  of  Chancery,  of  the  payments  made  by  him  out  of  the  Suitors'  Fond,  from  Oo- 
tober  1846,  to  October  1847.* 

£    ».    d.  £        t.  di^ 

Paid  Lord  Chancellor's  salary 9,744  16  10 

—  Vice-Chancellor  Bruce -      .      -  4,872    7  11 

—  Vice-chancellor  Wigram 4,872    7  11 

—  Ten  Masters'  salaries,  at  2,500/.  ner  annam  (indnsire  of 

the  proportional  part  of  one  Master's  salary,  retired, 

since  dead, 25,702  10    3 

—  Accountant-General's  salary  as  Master  ....       582  10    0 
-—    Proportion  of  pension  to  a  retired  Master  of  1,900/.  per 

annum,  since  dead 404  10    1 

Total  Masters  ....  — — — -        26,689  10    4 
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4M^  Fees  in  Coufis  &flAno  tmHi  EfvUy^^OtmeVtrf^k^te  BiU. 

£     r.    dL  2      f^  ii 

Fdd  Aeeouotant^Oenend's-flalaiy •      876  16    O 

-^   Sxpenees  of  office,  office-keeper,  latea,  stadonery/ftc.     •       437  17    S 
•*-  Twenty-six  Cleriis'  aaktrioB 6,783  11    3 

—  Prpportkm  of  pension  to  a  retired  Clerk  of  450/.  per 

annnm 80    8    3 

Total  Acconntant-Qeneral's  office     .  — — —        8,127  U  i 

—  Two  Examiners'  salaries  (in  part),  remainder  being  chaiged 

on  the  Suitors' Fee  Fund 584  17    0 

—  'Retired  Examiner's  Pension 194  19    0 

■^-  'Ketired  Examiner's  Clerk's  Pension        .        .        .        .         97    9    6 

Total  Exsmmers      .        •  .  877  5  6 

^-    Clerk  of  Affidavit's  increased  salary S91  5  6 

—  Four  Clerks  in  Clerks  of  Entries' office 3£5  7  7 

—  Officers  of  the  l.ord  Chancellor's  Court : 

Usher 292    8    6 

Court-keeper •        •  87  14    8 

Persons  to  keep  order 138  14     1 

l^staff 123  16    0 

"Seijeaat-at-Arms 555    8    9 

«»  '  Officers  of  Ae  yice-ChanceBer  of  EAgiand: 

SecKtaiy     . 487    3    8 

Usher          .        .        , 194  17    6 

Tndnbearer 97    8    9 

■  —   Officers  of  the  Vice-chancellor  Bmce : 

Secretary  (two  years'  salary) 692    6  11 

TTshcr 194  17  11 

'Trainbcarer 97    9    O 

Court-keeper 77  19    2 

•*»-  t)ffieersofVice.ChaBcdk»rWtgram: 

Secretary 292    6  11 

Usher .  194  17  11 

TVainhearer •        •        .  97    9    0 

Court-keepers 77  19    2 

Total  Officers  of  the  Courts      .        . 3,602  IT  n 

—  Surreyor 116  W  t 

-^   Compensations  to-the  late  Officers  of  the' Court  of  Exthecpier  -      -      -  6,876   8R 

*—   SoUcitor  to  the  {Suitors,  in  Ikn  of  Costs                   •        .  600    0    O 

Disbursements •       «       .        45  18    6 

645  18  5 

«•»-  Expenses  of  Courts,  Registrars'  offices.  Masters'  offices. 
Report  and  other  offices,  for  repairs,  rates,  stationery, 
coals,  candles,  serrants'  wa^es,  &c 4,262    7  4 

—  Carried  over  to  Suitors'  Fee  Fund  (hy  order  of  Court)  .         •      -      -  15  15  3 

TotaVPayments  ......  7(^360  iO  7 

Surplus  Interest  inyested  •  •  •  •  30,000   0  9 

£100,360  10  7 

To  this  sum  of         .••••...£  70,360  10    7 
Must  he  added  the  Fees  received  and  paid  into  the  Suitor^' 
Fee  Fund,  the  amounts  of  which  were  given  at  p.  467,  mtie  137,293  17    7 

207^664    6   8 

#  HMse  payments  out  of  the  Suitor^  Fmd  are  exchieiTe  of  the  payments  to  the  Fee  IM 

stated,  p.  457,  ante. 


GAME  CERTIFICATE  BILL. 

'This  is  a  hill  to  enahle  occupiers  of  land, 
having  a  right  to  kill  hares  on  that  land,  to  do 
BO,  hy  themselves  or  persons  authorized  hy 
them,  without  hefng  n^iired  to  take  out  a 
game  certifioate. 

It  recites  the  48  .Geo.  3,  c,  55 :  52  Geo.  3,  c. 
03, 4ad  3^4  Vict.  c.  17,  and  that  hy  divers 
laws  now  in  force  penalties  are  imposed  on  all 


persons  taking  or  killiqg,  or  in  assistiiig  in  tb 
taking  or  killing  of,  amongst  other  thini^,  ao/ 
game  whatever,  who  shall  not  have  ohtained  i 
certificate  of  the  due  payment  of  such  duties : 
And  that  it  has  heen  found  that  much  da- 
mage has.  been  and  is  continuslly  done  by  hutt 
to  Uie  produce  of  inclosed  lands,  and  thatRreit 
losses  have  thereby  accrued  and  do  accrue  to 
the  occupiers,  of  such  lands*  and  it  is  expc^aa^ 
that  persons  in  the  actual  occupation  of  soa 
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todk  sfaottM  be  dhmed'to'  lake,  kill  md  de- 
ttray  hares  thereon  widMmC  the  payment  of  Ae 
wad  datiee  of  amened  tnee,  and  without  the 
incnrrinff  of  any  of  Ihe  penalties  above*mon« 
lioned;  it  is  therefore  proposed  to  enaet; 

!•  Persons  in  the  oeevpation  of  inclosed 
gnmnds  may  loll  hoies  wioumt  a  game  certi- 
ficate. 

2.  Persons  employed  not  liable  to  duty  as 
gamekeepers. 

3.  Not  to  extend  to  couxaiug  or  hunting. 

4.  Norto  anthoriie  the  laying  of  poison. 

5.  Agnemsnts  rsssrving  game  to  be  still  in 
force. 

6.  Future  agreements  not  to  extend  to  hares, 
imless  speeiaUy  included. 

7.  Hares  may  be  sold  to  Itecnsed  dealers  m 
game.     1  &  2  WiD.  4,c  82. 

PETTY  BAG  OPFICE  BILL. 

This  is  a  bill  to  abolish  certain  offices  indie 
Office  of  the  Petty  Ba^  of  the  High  Court  of 
C3iaiiceiT,aad  to  prwide  for  the  transaetwn  of 
tbe  business  of  we  office.  The  proposed  en- 
actments are  as  foUow: — 

1.  One  clerk  of  the  petty  baff  to  be  appointed. 
AB  other  officers  in  w  petty  bag  to  be  discon- 
tinued. 

2.  Appointment  of  the  first  derk.  The 
Master  or  die  Rolls  to  appoiat  his  succcseon* 
I  .3.  ThataUpowen,8niBontiesandpiif9leges 
'irhich  before  the  paawng  of  this  act  were  kra^ 
foDy  vested  in  the  ol«iu  of  the  petty  bag,.or 
May  of  them,  shall  be  and  are  (excqit  so  itf  as 
the  eame  an  hereby  taken  away  or  altered) 
T«sted  in  the  cleHc  of  the  petty  bag  hereby  ap- 
pointed or  hereafter  to  be  appointed  under  this 
jict,  and  that  all  acts,  duties  and  senrices  by 
liim  peiformed  in  execution  of  such  powers  and 

^mitharltiea  ifaall  be  m  all  rsspects  vahd  in  the 
taw; 
•4*  A^flsal  of  office  to  be  provided. 
6.  Ponishment  for  fbigiag  the  seal. 

6.  JPower  for  elerk  to  appoint  a  deputy  in 
case  of  sickness  or  other  unavoidable  cause, 

7.  But  he  is. not  to  act  as  solicitor,  or  attor- 
ney or  agentt  &c. 

S.  Theciefk  is  tOTeeeive  a  salary. 
'  9.  The  clerk  of  Ae  petty  bag  mayappohit 
to  assist  him  each  dedc  or  derics  as  the  Master 
of  the  Bolls  may  appoint :  to  be  paid  bv  salary, 
la  Salaries  and  eiipenaes  to  be  paid  oot  of 
Suitors*  Fund. 

11.  Penalty  for  taking  gratuities,  8cc, 

12.  Provision  for  the  transfer  of  business, 

13.  Specifications  of  patents  not  to  been- 
YnBed  in  the  petty  bag. 

14.  MasterofthefiaOatofixatableofins. 
To  be  deemed  kwfttl,if  fiiit  approved  by  thet 
JLord  Chaneellor. 

15.  Accounts  to  be  k^>t.  Receipts  ,to  h6 
.paid  into  Suitors*  Fee  Fund. 

16.  That  all  persons  admitted  to  practise  td 
'fldfieitors  in  the  High  Court  of  Chancery,  orj 

sn  attorneys  in  any  of  her  Majesty's  Courts  ofl 
ClommDn  Law  at  'Weittmiiisler,  shaSl  be  allowed 


to  sae  out  wite  and  processes  m  the  said  «S«o 
of  the  petty  bag,  vpon  payment*  newrtbelai^ 
of  such  fees  in  respect  of  the  businesa  trans- 
acted by  such  atfeom^  thereinaa  shsB  bo-fixed 
and  established  in  manner  aforesaid. 

17.  Master  of  the  Rolls  may  make  orders 
for  custody  and  regulation  of  the  records. 

18.  That  all  sadiacts*  duties,  and  esrviiiB 
as  are  now  or  heieleforo  have  been  done,  pes- 
formed  and  rendered  by  the  dcrhs  of  the  pat|(y 
bag,  orai^r  of  thsa,  as  attorneys  or  atferasy 
for  parties  sning  out  writs,  commissioos,  or 
processes,  or  in  the  preparatkmof  pleadipgeiir 
other  documents,  shall  and  may  bedonc^  per- 
formed, and  rendered  by  attorneys  dulv  admit- 
ted in  any  of  her  Majes^'s  Superior  Courts  of 
Common  Law,  or  solicitors  duly  admitted  fai 
the  High  Court  of  Chanecry ;  and  aueh  writa 
and  processes,  plsadings  and  docwnents,  vfaall 
be  sued  out  and  prepared  in  such  and  like  man- 
ner as  business  of  the  like  description  is  now 
conducted  in  the  Courts  of  Connon  Law  mt 
Westminster. 

19.  That  all  writs  of  sctre  facias  heretofore 
issued  out  of  the  said  High  Court  of  Chaneery, 
by  me^ns  of  the  derfcs  of  the  petty  bag,  shall 
be  made  rsComable  in  soeh  one  of  her  'Ma- 
jesty*9Cottrts  of  Connnon>LaMrat  WestaMnster« 
as  the  party  suing  out  the  same  shall  please 
and  the  same,  together  wiih  all  other  writf^ 
except  writs  of  summons  and  writs  of  ekclion, 
issued  on  the  calling  of  a  new  parliament,  and 
writs  of  restitution  tssued  on  tae  appointanirtB 
ofarehbishops  and  bishops,  faercComre  ^isniid 
under  tfao  Cheat  ^eal  of  Great  Britain  orotlM»- 
wise,  by  the  derics  of  the  petty  bag,  or  whieh 
shall  bs  lendersd  necessaiy  under  the  pvor 
visiana  of  thaaaet,  shall  and  may  be  made  out 
and  engrossed  by  theattomeys-orsolidtoia^fiir 
the  pnties  requning  the  eame,  and  shall  be 
seeled  with^the  said  seal,  Co  be  piovidad  sp 
aforesaid,  on  payment  of  such  iee  as  diaU  hto 
settled  as  aforesaid,  on  produciuff  the  aaan  ^ 
the  office  of  the  petty  bag^and  looging  apie^ 
containing  particulsrs  of  the  same,  m  likB 
manner  as  writs  are  now  issued  from  te 
Courts  of  Common  Law  at  Westminster. 

SO.  That  on  the  traverse  of  an  inquieition 
the  traverse  shall  be  prepared  and  engrooMd 
by  the  attorney  or  eolidtor  of  the  party  prosa- 
cudng  the  earns,  and.  shall  be  sent  by  writ  eC 
mKtinius,  to  be  issued  by  Ae  clerk  of  the  p<tty 
bag  to  one  of  her  Majes^s  Courts  of  OamnNi 
Law  at  Westminater,  and  that  upon  theietntn 
of  each  writ  or  commiesion  as  aforesaid,  orlte 
filing  of  such  traverse  with  the  Master  of 'Snih 
Court  of  Common  Law,  such  further  proceed* 
inge  may  be  had  thereon  as  shall  be  necsewOr., 
to  give  mil  and  legal  effect  to  any  such  wn^ 
oonnniesion,  or  traverse. 

21.  Forms  ofwrits  to  besettled  by  the 'Mas- 
ter of  the  Rolls. 

82.  Courts  of  Common  Law  to  taka  M|^ 
nisance  of  writs, 

I  23.  Office  copies  may  be  iBed  xrf  judguHsifc 
wlneh  requirs  for  thehr  full  exeeotiott  tUfWHt 
to  be  done  by  Lord  Chancellor  or  Mwitsr-tf 
the  Rolls  (such  as  calling  hi  pateats't^  be  tei' 


4^4        Report  flrom  ill&  MeH  CoimmUee  Ofi  JWAmqw^'-kII^msI  9f4kg  Certyieate  Dirfy. 

tettftd,  or  rwoB&ag  reeords) ;  and  orders  of  the  itttenrefie  betwibea  the  r^pirt  of  a  riihrBy  Hft 
'     ' '"'        "  *'    *        -   •     «  "  ^^  jjj^  furthar  ooDsideration  of  Budi  report} 

and  that  on  the  further  consideration  of  sucli 
report,  the  chairman  of  ways  and  means  shaS 
acquaint  the  house  whether  the  bill  conuiu 
the  necessary  provisions  for  carrying  into  effect 
the  standing  orders  specified  in  the  second  r^ 
solution. 

13M  March,  1848. 


iiord  CfaanceKlor  or  Master  of  the  Rolls  maiy 
^en  be  made  thereon. 

24.  That  from  and  after  the  passing  of  this 
act  no  writ  or  plea  of  privilege  to  sue  or  be 
sued  in  the  office  of  the  petty  bag  shall  be  al- 
lowed to  any  person  or  persons  whomsoever, 
and  that  all  persons  now  by  law  entitled  to  any 
•ttdi  privilege,  shall  sue  ana  be  sued  in  the  same 
^oorts  and  m  like  manner  as  others  of  her  Ma- 
JMty's  subjects  not  having  such  privilege,  and 
BO  writ  shall  be  issued  for  or  against  any  officer 
-of  the  High  Court  of  Chancery  out  of  the  said 
office  of  petty  bag. 

25.  Monies  paid  into  court  for  her  Majesty's 
use^  shall  continue  to  be  received  as  heretofore, 

36.  Compensations. 

27.  Power  to  make  orders. 


FIRST   REPORT  FROM  THE  SELECT 
COMMITTEE  ON  RAILWAYS. 

Thk  Select  Committee  appointed  on  the  Rail* 
way  Bills  of  this  Session,  who  were  em* 
fK>wered  to  Report  their  opinion  from  time 
to  ikne  to  the  honse; — Have  made  progress 
in  the  consideration  of  the  matters  referred 
to  them,  and  have  agreed  to  the  following 
resolutions; — 

1.  That  the  amount  of  capital  proposed  to  be 
>rai8ed  by  the  railway  bills  of  the  present  ses- 
aimtw  not  so  great  as  to  render  it  expedient 

•tlKl;any  general  measure  should  be  adopted  for 
infwferiB^  with  the  progrees  of  such  bills  in 
their  ordinary  courae,  beyond  a  careful  and 
atnet  investi^tion  by  the  committee  on  the 
points  hereafter  specified. 

2.  That  the  attention  of  the  committee  to 
whom  the  various  railway  bills  shall  be  referred, 
be  specially  called  to  the  necessity  of  strictly 
enforcing,  with  regard  to  such  bills,  the  stand- 
iapf  orders  which  were  adopted  by  the  Honse 

><»f  Commons  in  the  last  session  of  parliament, 
^n  tjbe  recommendation  of  the  committee  on 
railwaj  bills,  vis.,  with  respect  to  the  new  biUs 
of  this  session,  the  standing  orders,  Noa.  124, 
125, 126,  127,  128,  129,  130;  and  with  respect 
to  suspended  bills,  the  two  standing  orders 
whieh  follow  the  above  orders;  and  that  in 
m^  case  (whether  the  bill  be  a  new  or  sus- 
pended bill)  they  make  a  special  inquiry  into 
the  anfficiancy  and  bond  Jide  character  of  the 
^ihscriptioa  contract,  and  report  their  opinion 
tOanmM»n  to  the  house. 

3.  That  the  standing  orders  relating  to  sus- 
Ijended  bills  be  rescinded,  so  far  as  they 
shorten  the  period  required  between  the  second 
wading  of  the  bill  and  the  sitting  of  Uie  com- 
JoHlie  tiierBoni  alio  so  fiur  as  they  would  pre- 
vent the  committee  from  receiving  endenoe 
^^jhaarittg  pajpties  with  reference  to  the  ^nffi- 
oaacy  and  bond  fids  character  of  the  auhtcr^* 
tion  contract;  and  lastly,  so  far  as  thev  dis- 
pense with  the  furUier  consideration  of  the  re- 
imit  previwnly  to  the  enmesment  of ^fae  biU. 

4.  That^aeran  dear  Aifs.altoUin'all  cases 


PROCEEDINGS   FOR  THE   REPEAL 
OF  THE  CERTIFICATE  DUTY. 


Although  not  precisely  in  order  of  date, 
we  shall  commence  our  report  of  tbe  pro- 
ceedings adopted  during  the  past  week  ftr 
the  repeal  of  the  certificate  duty,  with  tbe 
great  meeting  of  the  profession  whidi  took 
place  in  the  Hall  of  the  Incorporated  law 
Societj,  on  Wednesday  las^  the  22Dd 
instant.  Our  readers  are  awafe  that  the 
meeting  consisted  not  only  of  the  memben 
of  that  society,  but  of  the  rest  of  tbe  it- 
tomevs  and  solicitors  practising  in  the  ib6 
tropoiis.  Measures  were  taken  to  ascertn 
that  those  only  were  present  who  were  eo- 
titled  to  attend.  The  8%natare  of  ei^ 
person  was  taken  as  he  passed  through  tlie 
outer  hall,  and  no  less  than  375  Dsmes  wm 
thus  subscribed.  Many  of  the  memben  d 
the  society,  and  perhaps  othen,  passed  ia 
without  so  subscribing,  and  the  meeting,  w 
doubt,  consisted  of  neariy  500|*-4i  \it^ 
assemblage  of  professional  men,  amidst  w 
various  avocations. 

At  one  o'clock  precisely  it  was  awved 
that  Mr.  Ranken,  the  Ptesideiat  of  tbe  m- 
ciety,  should  take  the  chair,  towhiehbe 
kindly  aceeded,  and  stated  the  parpois  for 
which  the  meeting  was  convened,  n«&dy»to 
consider  what  steps  should  be  taken  to  olh 
tain  a  remission  of  the  annual  oertifieitt 
dut^  on  attorneys  and  solicitors.  He  ex* 
plained  that  the  members  of  the  eooodl 
attended  there  as  members  of  the  profesaosr 
and  not  in  their  official  capacity.  They  hd 
been  requested  by  a  ooosidenble  namber  of 
their  brethren  to  convene  this  meeting,  tsd 
they  had  felt  bound  to  lend  their  aaastsDCi 
to  an  object  which  appeared  to  be  just  ai 
proper. 

Few  public  meetings  take  plaee  withcoi 
some  ocmtroversy  either  on  matteia  of  fm 
or  sttbatanee.  Amongst  lavyera  in  paitiEB- 
lar  it  might  be  antidpated  thatiftheieveff 
any  peg  on  whidi  to  bang  an  dbjeetioii,  if 
would  be  stura  to  be  seised  hold  of,  vidsa ii 
was  in  the  present  instaaoe.  1^  B^t^ 
one  of  the  members  oi  tbe-aocialTV  pioMed 
against  lbs  KgqMtyU  the . 
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h  peenHlff  ooilttraetioii  irhkh  lie  pMnpom 
sometofltiebye-kw9;  but  as  thfisiriifl  not  a 
me^iiEl^'of  tibe  society;  but  of  the  profes- 
sioo  at  krgei  wbo  were  permitted  to  assemble 
on  that  occasion  in  the  aodetjr's  hall,  the 
objection  was  overruled. 

The  first  of  the  resolutions,  which  will  be 
hereafter  stated,  was  moved  by  Mf«  Wing, 
who  went  over  the  several  grounds  upon 
which  the  )toes  upon  attorneys  and  soticitors 
are  condemned  as  partial,  unequal,  and  un- 
just. The  course  they  had  to  pursue  was 
to  bring  before  government  the  injustice  of 
the  imposition.  They  might  not  press  in 
the  present  state  of  pubUc  affidra  for  an  im- 
mediate relief,  but  it  was  easy  to  devise  some 
means  by  which  the  tax  might  be  taken  ofiF  a 
profesakm  which  was  necessary  and  bene- 
ficial to  the  community,  although  for  the 
misoondiiot  of.  a  few  it  was  the  fashion  to 
verilertfae  whole. 

This  resolu^n  waa  seconded  by  Mr. 
Kinderiey, 

'  l&im  Austen,  the  Vice*Pre8ident»  answered 
tbe  misapprehension  which  one  of  the  memr 
bers  had  stated  to  the  meeting  regarding  the 
interview  with  the  Chancellor  of  the  £x- 
ohequeTy  and  the  supposed  indeoorum  of 
liaatily  proceeding  to  introduce  a  bill  into 
]Mrbiment  in  opposition  to  the  government 
at  a  time  of  pemliar  difficulty.  There  had 
lieen  no  undue  haste.  The  interview  took 
place  nearly  a  month  ago,  and  every  respect 
would  be  paid  to  the  authorities  in  reference 
to  the  time  of  proposing  the  bill. 

Aflseng^  other  speM;ers,  Mr.  Burehell, 
ihn  Under-sheriff  of  Middlesex,  and  the 
IngBl  adviser  of  the  Board  of  Income  Tax 
Commissioners,  addressed  the  meeting.  His 
knowledge  regarding  the  state  of  the  profes- 
sion in  his  district,  enabled  him  fully  lb  ap- 
preciate the  hardship  and  ill  consequences 
of  this  impost,  which  formed  a  second  in- 
oeine  tax,  and  he  strongly  testified  to  the 
extreme  injustice  and  severity  of  this  un- 
fjqntl  impost. 

On  the  supposition  that  the  taxes  on  the 
profession  might  be  considered  bv  the  legis- 
lature aa  a  protection  to  the  public  against 
the  entraitee  or  continuance  of  improper 
members  therein,  a  resolution  was  moved  by 
Hjr.  Crou/der  and  seconded  by  Mr.  Fieid, 
that  the  iBoome  taix  derived  from  that  aouroe 
onghly  kktheopinion  of  the  meeung,  to  be 
i^iplied  in  makmg  adequate  and  pabue  pro* 
tasion  fiar  the  Mooatum  on  an  improved 
«faleili'«f  .the  riaing  generatien  of  the  pro- 
fjndoUy  9xA  shooUi  not  be  applied  to  the 
cacd&unrj  fiscal  purpdsea  of  the  state.  TUs 
inR^ies^on.wasfia&sidefsdbgF.a  lug^  mffr 


jorityof  the  iMseting  as  ineonsietent  ^wida 
their  prsttent  objeota,  whieh  wte». confined 
to  the  repeal  of  the  annttal  eertifie«le  d«tf « 
The  grounds  of  this  motion  wete  very  ikbly 
discussed,  but  ultimately  the  proposed  re- 
solution was  withdrawn. 

It  may  be  important  to  observe,  ihat  al- 
though the  promoters  of  the  meeting  thqa* 
gave  way  to  the  objection,  which  we  have 
stated,  the  proposition  itself  shows,  that  ^e^ 
leading  members  of  the  Incorporated  Society 
are  desirous,  not  only  of  relieving  their 
brethren  from  this  uniust  burthen,  but  ot 
effecting  the  educational  improvement  of  the 
future  members  of  the  profession.  It  ap-' 
pears  to  have  been  assumed  at  the  meeta^ 
that  if  this  resolution  were  passed,  the  Cer- 
tificate Duty  might  be  retained,  subject  to 
its  bearing  the  expenses  of  an  improved  syar 
tem  of  le^  education.  But  we  understand 
that  the  proposers  of  this  improvement  in- 
tended that  such  expenses  should  be  bonne 
out  of  the  money  received  on  articles  of 
clerkship,  aad  it  is  renuukaUe,  that  in  'Iffe-> 
land  a  return  is  made  by  the  Stamp  Offibe 
of  a  considerable  proportion  of  the  dutiee 
received  on  attorneys'  indentures.  By  a 
parliamentary  return  (printed  18  L.  O. 
247),  it  appears  that  uxe  Society  of  tne. 
Kiog*a  Inn  in  Dublin  receives,  on  the  aveiK 
age,  upwards  of  2,000/.  a-year  from  theeei 
stamp  duties.*  If  a  l&e  proportion  #ere' 
paid  out  of  the  duties  received  in  England' 
and  Wales,  it  would  produce  at  least  12^006?;^ 
aryear,  sufficient,  as  well  for  educati6nal'' 
purposes,  as  for  the  relief  of  a  large  part  of^ 
that  distress  which  must  unavoidably  fall  oo» 
the  aged  and  infirm  members  of  every  pn^ 
fession.  The  decision  of  the  meetii^  waa- 
probably  right ;  but  we  trust  thattdie  i<n^> 
portant  object  of  securing  not  only  the  legi^ 
but  the  general  education  of  the  future  men 
of  this  branch  of  the  profession,  will  be  fol^' 
lowed  up  by  those  who  evidently  see  its  imr^ 
portance,  and  are  able  to  urge  it  forward*   ^^ 

Mr.  Field,  in  the  course  of  his  addrasi^ 
strongly  observed  upon  the  fallacy  of  anp*; 
posing  that  the  certificate  duty  operated  aa 
a  restraint  upon  mal-practice,  for  it  was 
evident  from  recent  trials  at  the  C^t^al 
Criminal  Court  that  there  were  many  piratesi^ 
in  the  profession  sailing  under  the  oolgur  o^ 
one  certificate,  and  levying  cpntribi^tipsa-^ 
upon  the  puUio  by  their  mi^uitoaa  .«paein 
ceedinga.  -    "^ 

Hie, income  of  attomeva  and  aolidton^,^ 
derived  fVom  severo  mental  application,'  de-^ 
pendent  on  the  health  of  the  mdividual,  anH^ 
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con8a[J[U6nt^f  of  puicaaoiiateniirQ^imi'  «o 
tiobdim^s  roMdntion  pvoposodrhy  MfV-JQetiA^ 
Bmmuk  eadi  aeooaoed  b/  Mil.  A^  A. 
Armstrwmg^  ivh0/C(iRleiuied' lihat»  IdbIomI  q£ 
pi^graigrrator  taKilnmiodurrs,  the  taxes* 
on  professional  incomes  diouidbe  levied  in 
propQstioQ  to^  dietc  nooeiteui  dumtion. 
Thisiseaaltttioaiivas  (arned^unMiinioasljF^. 

An.  esiraonliiiaiy  rider  to  one  of  die-  v^ 
sohiliaBBis  wa».proposed  aoad  seoondcd^  which 
ridoiV  AS-the  diainiian  obsenred*  was  longer. 
thflB.  all  the  proposed  vesolutiona  put:  to«^ 
ecAer.  It  oonsisted  of  an  dabente  escm- 
dinm,  and  no  leas  than  seven  reaolutionj^ 
past  of  which  excited  the  merrimeniaa  weU: 
as.tibe  opposition  of  the  meeting,  hut  as  the 
rider  waa  ultimately  withdrawn  in  deference 
to- the  almost  universal  icquest  of  the  meet*- 
ing^  we  deem  it  unneoessary  to  set  it  forth. 
Tbia  and  other  occasional  intenroptions 
which  took  place  in  the  regular  business  of 
the  meeting;  were  fbidblj.Qommentedupon, 
and  oppoaed  by  Mr.  Souihee,  Mr,  Cmcanent 
and  odier  members  of  the  society.  At 
length,  on  the  motion  of  Mr.  Currie^  se- 
conded by  Mn  Cwerdale,  a  petition,  to 
both  Houses  of  Parliament  was  approved, 
and  the  charge  of  it  confided  to  the  council 
of  the  Incorporated  Society. 


Since  our  list  of  petitions  to  the  House 
of  Commons  in  the  course  of  last  week,  (see 
page  475k,  ante,)  24  petitions  have  been 
presented  from  various  other  places^  viz : — 


Hmmngham. 

jDOamm. 

SroBMgrave. 

GmnKcaterw 

Cleveland. 

Chsditon. 

Dariastoiu 

Dover 

Gliuoford  Briggs. 

tsrantflun. 

HolbsMdi. 


Ludlow. 

OUey. 

Rinffwood. 

Sandwich. 

Sanun,  New* 

Sleaibrd. 

Stroud. 

Sunderland. 

Sutton,  Long. 

Tewkesbury. 

Wednesbury. 

Wiveliaoombew 

l^etltions  have  been  presented  from  132 
places. 

In  addition  to  the  list  of  members  who 
had  presented  petitions  at  the  time  of  our 
last  publication^  vre  are  g^ad  to  give  a  further 
nnater^roll,  making  in  all  62  members  of 
paiKament  to  whom  the  diarge  of  petitiona 
nas  been  confided-  Copies  of  petitions  and 
statements  in  favour  of  repeal,  have  also 
been  sent  to  various  other  members,  so  that 
a  large  part  of  the  house  is  now  in  posses- 
aioA^of  the  merita  of  the  case.  The  namea 
of  the  membisakaio  aa  foUowsf-* 


Mr.,  ftsckett. 
Mr.  BonhamCarter.. 
Mr.  Cripps. 
Mr.  H.  Hope. 
MV.  Htttt. 
Viscount' fnf^eatrek 
Mr.  Kershaw. 
Mn  John  Madin*. 
CaptainiPeehell* 


Mr^JEUae.. 

CoLSiJwaf. 

Sic  Win.  Soioennlk 

Mr.  Stamfield. 

Mh^taatmii 

Sip  J.  IMItot. 

MnWdbR. 

Mk;Wyk& 


The  fiiUawmiip  am  tha^  reaohitioQfr  piini  a 
the  meeting,  above  rcfeoad^to : — 

1%  waa  mowd*  by  Miv  Wimfh  ssconded  bf 
Miv  Kinimky,  and  laselved,. 

'M.  That  the  pBofeMian^fattonMfandw- 
licitors is  unjuatif  taaed tovandatbe eaggaeui 
of  the  Stated  and  that  the  payment  of  the  dotf 
of  120/.  on  their  Articles  of  Clerkship,  and  2ol 
on  their  admiBsion,  (equivalent  on  tne  STerage 
oflives  to  the  annnal  payment  of  9^.  and  up* 
wards)  and  the  Annual  Gertificato  Doty  of  19t 
and'  8/.,  besides  tfae'InconeTaz.of  thnt  pa 
cent.,  paid  hj  them  in  common.with  the  nat  of 
thfi  oommnmtf  (making  altogether  an  InoaiB 
Tax  of  10/.  per  cent,  on  the  avenge  of  thor 
professional  services,)  is  unjust  ani  oppm* 
aive.'* 

It  was  moved  b j  Mr.  Barnes^  seconded  bj 
Mr.  Armstromg,  and  resolved, 

**  2.  Thatas  die  income  of  ottoniejrs  sad  »- 
licitors  is  derii^  from  S0v«r»  mental  applies 
tion,  is  dependent  on  health,,  and  it  oob» 
(joeBtijr  ofapreoarioaa  t«mre»  instead  of  pi^* 
ing  a  greater  tax  than  othem,  tha  taxes  oatbar 
piofiBasional  incamew  should  be  in  pmpoctiai 
to  such  tenure." 

It  was  moved  by  IMhr.  Currie,  seoonded  bf 
Mr.  Coverdale,  and  resirfred, 

"3.  ThatthefongoingresDlitfionsbeapMd 
'bjdn  chairman,  and  advartiaed  iatbedalj 
papery  and  that  the  petition  fioiindad  ibmtm, 
and  now  read,  ha  prsaeated.to  bothhoasanit 
parliament  and  that  tha  conncil  of  the  lnco^ 
porated  Law  Sodet]^  be  requaated.  to  take  da 
chaige  of  such  petition.** 

The  following  ia  the  petition: — 
''To  the  Honourable  the  Commons  of  ^ 
United  Kingdom  of  Great  Britain  and  In- 
land, in  Paniament  assembled. 
"  The  humble  Betition.of  the  undersigned  it- 
tomeys    and    SoUcitors    practiaing  in  tbe 
Courts  of  Law  and  Equity  m'the  Metropclis, 
agreed  to  at  a  Public  Meetmg  of  the  Pm** 
sion,  held  at  the  HaU  of  the  IneorpsntBd 
Law  Sooietyi  Chaneaiy  laa^  tha  33iid  diff 
of  March,.  1848. 

**  Sfaewetb,  Tnat  yoor  pstnonas,  sad  tts 
other  attorneys  andaofieitorapnctianvinthe 
courts  of  Isar  and  afai^.in  tas  united  Idar- 
dom,  an  nnjuatlyr  taxed  towards  iht  fvigrnnia 
of  the  state«  inasmuch  as.  in.  addition  to  tb 
ordinary  taxes  paid  by  the  other  dassee  of  6a 
community,  each  of  yina  netitionera,  on  haai 
articled  to  his  profsasion,  has  been  compelled 
to  pay  the  sum  of  liQ/;  for  the  stamp  on  ka 
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articles  of  deriuhip^  and  on  his  admissioB  to 
practise  the  further  man  of  25/.,  and  after  his 
adoDMsion  and  during,  the  ^ole  of  his  profes- 
sional life  he  has  to  pay  for  certificate  dut^  the 
annual  sum  of  12/.  when  he  carries  on  husiness 
within  die  limits  of  the  London  District  Post 
Office,  and  the  annual  snm  of  SL  when  his 
practioe  is  beyond  those  limits. 

"That  the  memben  of  the  Bar  do  not  pay  any 
duty  to  the  government  on  commencing  th^ 
course  of  stady,  and  they  only  pay  50i.  on  their 
admission. 

**  That  the  members  of  the  medical  profes- 
sion, on  ooounencing  then- course  of  study,  pay 
a  dutv  which  ayerages  about  6/.  each,  and  that 
no  aamission  doty  is  imposed  on  them. 

"  That  the  duty  on  the  articles  of  clerkship 
and  on  the  admission  of  an  attorney  and  soli- 
citoT  is  on  the  average  of  lives  equivalent  to  an 
annual  payment  to  the  government  by  each  in* 
dividual  of  9/.  7s.  lOd. 

"  Tliat  the  average  professional  incomes  of 
attorneys  and  soheitors  does  not  exceed  the 
sum  of  300J.,  and  the  annual  certificate  duty 
amounts,  in  cases  of  country  practitioners,  to 
nearly  3i.,  and  of  London  practitioners,  to  4l. 
per  oent.  income  tax. 

"  Thatthese  several  taxes  being  added  to  the 
^enenl  property  tax  of  3  per  cent.,  imposed  on 
them  inoommcn  with  the  rest  of  th^  fellow 
anbjects,  nxake  a  per  centage  of  10/.  and  up- 
wards on  the  average  of  their  profesnonal 
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''That  your  petitioners'  income  is  derived 
from  severe  mental  application,  is  dependent  on 
health,  and  is  consequently  of  a  precarious 
tenure,  and  your  petitioners  submit  that,  in- 
fltMuLof  paying  a  greater  tax  than  others,  the 
tas  on  their  professional  incomss  should  be  in 
prapevtioti'to  such  tenure. 

''That  vour  petitioners  are  willing  to  bear, 
sand  will  oneerfnlly  pay  their  fuU  slHnre  of  the 
baitiians  of  the  eonntry,  but  they  justly  feel 
aggrieved  by  the  present  system  of  partial  and 
eninsife  taxation. 

**  Tonr  petitioners  therefore  hnmUy  pray  your 
Hononrable  House  that  jott  will  be  pleased 
to  remit  the  annual  certificate  duty  payable 
by  attorneys  and  solicitors,  or  that*  if  it 
should  appear  to  the  legislature  that  the 
maintenance  of  such  tax  would  be  beneficial 
to  the  public  by  insuring  increased  respecta- 
bility of  the  piofesaion,  the  same  may  be  de- 
Toted  solely  to  the  improvement  of  the  pro- 
iesaion  by  the  establisnment  of  an  improved 
nyatem  of  legal  education,  or  that  your 
HoDOttrsble  House  will  be  pleased  to  grant 
fluch  other  relief  as  to  your  wisdom  and 
justice  may  seem  meet. 

'  petitioaars  will  ever  pray,  See. 


Besides  the  "  running  commentary  '*  whidi 
^Bve  have  given  on  the  speeches,  we  shall  add 
the  detaib  collated  with  various  reports  in  the 
pablic  press. 


One  of  the  most  numerous  meetings  of  at- 
torneys and  solicitors  ever  before  seen  in  the 
metropolis,  and  convened  by  the  Council  of  the 
Law  Sociebr,  was  held  on  the  22nd  inst.,  in  the 
Society's  Hall,  Chancery  Lane,  for  the  purpose 
of  adopting  measures  to  obtain  a  remission  of 
the  Annual  Certificate  Duty.  The  great  hall' 
was  crowded  to  excess.  Mr.  CharUs  Ranken 
was  called  to  the  chair,  and  the  notice  conven- 
ing the  meeting  having  been  read, 

The  Chairman  said,  he  wished  it  to  be  under- 
stood, that  although  the  meeting  assembled  in 
that  hall,  by  permission  of  the  Council  of  the 
Society,  yet  it  was  a  meeting  of  the  profession 
genendlv,  and  in  no  other  way  an  act  of  the  so«> 
ciet^.  He  was  there  not  as  president  of  the 
society,  but  as  chairman  of  that  meeting. 

Mr.  Ripley  complained  that  sufficient  notice 
had  not  been  given  of  the  meeting.  He  thought 
that  for  any  meeting  called  in  that  hall,  the 
same  notice  ought  to  be  given  as  would  be  re- 
quired for  the  meeting  of  the  society  itself.  He 
understood  that  24  hours*  notice  had  been 
given  to  the  Chancellor  of  the  Excheauer  to 
abandon  the  Certificate  Duty,  and  he  baving. 
declined  to  do  so,  a  bill  had  been  prepared^ 
which  it  was  intended  to  endeavour  to  cany«. 
in  opposition  to  the  government.  He  thought 
that  tne  council  of  that  societv  was  taking  them 
by  surprise,  and  that  if  they  did  not  insist  upon 
the  10  davs'  notice  of  meeting  being  given, 
as  requirea^by  the  bye-laws  of  the  Institution,, 
it  would  lead  to  all  manner  of  irregularities  in* 
the  management. 

The  Chairman  stated,  that  that  was  not  a,* 
meeting  of  the  society  at  all,  but  a  meeting  oT 
the  profession  generally,  a  certain  numb^  of' 
whom  had  asked  the  council  of  the  society Ky 
lend  them  the  hall  to  hold  the  meeting  in. 

Mr.  Ripley  persisted  in  proceeding'  with  Ur 
argument,  when 

Mr.  Crowder  thought  the  IM  speakerwnp 
irregular,  and  out  of  order,  in  indulging  in  att' 
attack  of  this  sort  on  the  council  of  the: 
society.  It  was  well  understood  ti^at  ^iir 
was  not  a  meeting  of  tiie  society,  bat"  of 
the  profession  generally,  called  togetlnr  fdr 
purposes  altogether  distinct  from  the  pw 
poses  of  the  society ;  and,  therefore,  bethought 
the  profession  ought  to  be  very  much  obliged 
to  them  for  their  courtesy. 

Tlie  Chairman  then  took  the  opinion  of  ther 
meetiuff  as  to  whether  Mr.  Ripley  should'  bar 
sdlowea  to  proceed,  which  was  decided'  in  ttnr 
negative. 

Mr.  Wtna  then  rose  to  pnniQeeiiie  first  VB*- 
solution,  which  he  said  he  nad  wilfingly  uBdef> 
taken,  being  anxious  to  do  all  in  his  power  for 
the  honour  and  advantage  of  the  profession; 
The  resolution  which  he  Dad  to  propose  was  U9 
the  eflfect— "Tliatthe  profession  of  attorn^ 
and  solicitors  is  unjustly*  taxed  towardt'  ttJe 
exigencies  of  the  state,  ami  that^he  payment  of 
tile  duty  ofltO/.  on  tborwtidfti  of  dedtrii^ 
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and  25/.  on  tbeir  admission  (equivalent^  on  tbe 
average  of  lives,  to  the  annual  payment  of  9^* 
and  upwards,)  and  the  annual  ceitificate  duty 
of  122.  and  %l,,  besides  the  income  tax  of  3  per 
cent,  paid  by  them  in  common  with  the  rest  of 
the  community  (making  altogether  an  income 
tax  of  10/.  per  cent,  on  the  average  of  their 

frofessional  incomes)  is  unjust  and  oppressive." 
le  proceeded  to  show  that  these  duties  were 
partial,  unequal,  and  unjust,  and  in  support  of 
nis  views,  quoted  from  a  printed  document 
which  he  held  in  his  hand,  the  following^state- 
ments : — 

Hie  pupils  or  apprentices  in  the  medical  pro- 
fession, and  in  all  trades  and  other  business, 
pay  a  duty  on  their  indentures  only  propor- 
tioned to  the  premium.  The  premium  on 
articles  of  clerkship  does  not,  on  the  average, 
exceed  200/.;  and  consequently,  the  duty 
thereon,  if  equal  justice  were  observed,  ought 
to  be  6/.  only,  instead  of  120/.  Nor  is  any 
other  profession  than  that  of  attorneys,  so- 
licitors, and  proctors  charged  with  similar 
stamp  dnties :  nor  is  any  annual  stamp  duty 
imposed  on  the  higher  branch  of  the  legal  pro- 
fession. Such  duties  are  not  founded  on  any 
just  principle  of  taxation.  If  a  tax  on  the  talent 
aiid  industry  of  individuals  engaged  in  a  lawful 
calling  be  at  all  expedient,  it  ought  to  be  levied 
not  only  on  the  three  learned  professions,  but 
on  all  merchants,  bankers,  manufacturers, 
tradersy  and  others.  A  small  tax  on  each 
would  remove  the  grievance  complained  of,  and 
at  the  same  time  produce  far  more  than  the 
amount  now  levied  unjustly  upon  attorneys  and 
solicitors.  It  is  now  an  estaolished  prmciple 
that  there  should  be  no  "class  legislation;" 
that  taxes  should  be  general,  and  not  be  im- 
posed for  the  protection  of  manufacturing, 
agricultural,  or  any  other  class.  If,  therefore, 
it  be  wrong  to  levy  iniposts  on  the  com- 
munity for  the  benefit  of  a  class,  it  must  be 
equally  wrong  to  impose  burdens  on  one  class 
in  exoneration  of  the  rest.  The  attorneys  and 
solicitors,  in  common  with  their  fellow  subjects, 
pay  at  least  their  equal  share  of  all  the  taxes 
imposed  on  the  community  at  large.  The  cer- 
tificate duty,  which  falls  exclusivdy  on  their 
branch  of  the  profession,  amounts,  on  an  ave- 
rage of  the  incomes  of  attorneys  and  solicitors, 
to  4/.  per  cent. ;  and,  therefore,  if  the^  are  still 
required  to  pay  the  income  tax  on  their  profes- 
sional earnings,  ought  they  not  in  fairness  and 
justice  to  be  relieved  from  the  certificate  duty  ? 
oAerwise  they  will  be  subjected  to  a  burden 
of  donble  the  amount  borne  by  other  classes 
of  the  public.  B v  the  operation  of  many  recent 
changes  in  the  law  and  the  practice  of  the 
courts^  and  by  enactments  relating  to  deeds 
and  other  documents,  the  emoluments  of  the 
profession  have  been  much  diminished,  al- 
though the  disbursements  continue  very  nearly 
the  same  as  heretofore.  This  is  submitted  to 
the  consideration  of  the  legislature  as  another 
reason,  if  another  were  required,  why  this  tax 
alionid  be  repealed.  The  severe  pressure  of 
the  certificate  tait  is  strikingly  shown  by  the 
^iUty  of  several  hundred  attoni^y 9  to  pay  it 


within  the  time  fixed  by  the  act,  the  l6lhDs> 
cember  in  each  year.  In  the  last  year  266 1»- 
licitors  did  not  pay  it  till  the  following  year,  aod 
were  conseoenUy  excluded  from  the  8ttiBp- 
Office  Law  List.  Of  these,  65  paid  only  within 
the  last  month  of  the  year;  and  170,  haring 
neglected  for  upwards  of  a  year,  were  oqbh 
pelled  to  give  public  notice,  and  i^ply  to  ^ 
Court  for  permission  to  renew  their**ceitificates. 
He  quite  concurred  in  the  wh(de  of  this  state- 
ment  but  he  begged  to  sav  that  in  alluding  to 
the  medical  profession  tney  did  so  merely  t« 
illustrate  their  own  case,  and  not  from  any 
desire  to  throw  the  burthen  on  other  shouldoi 
[hear].  He  hoped  the  meeting  would  not  con- 
sider, after  what  had  fallen  from  Mr.  Ripley 
concerning  a  biU  which  he  said  they  wen 
anxious  to  thrust  down  the  throat  of  the  Chan- 
cellor of  the  Exchequer,  that  they  were  then 
assembled  for  any  political  purpose  whatever 

ihear],  or  for  any  other  purpose  that  could  in- 
iuce  her  Majesty  to  suppose  that  th^  were  lea 
loj^X  or  devoted  subjects  than  any  other  cita 
of'^her  Msgesty's  faithful  people  [cheers].  The 
course  which  they  were  now  called  on  to 
pursue  was  to  bring  before  parUament  and  tbe 
government  a  fair  statement  of  the  gperancti 
they  laboured  under,  and  to  point  out  or  defise 
either  by  the  fiscal  regulation  of  the  ataap 
laws  or  by  some  other  means,  a  way  by  whick 
the  injustice  might  b^  remedied  and  put  an  end 
to  [cheers].  Let  them  urge  this  quietly  and 
respectfully,  but  at  the  same  time  nrmly,ani 
they  must  intimately  prerail.  He  had  smd  the 
poorer  members  of  tneir  profession  laboaiiog 
nonestly,  industriously,  and  economically  to 
gain  a  respectable  competency ;  and  yet  aock 
was  the  prejudice  against  them  in  the  psUie 
mind,  that  although  no  man  in  the  commonity 
was  so  useful  as  an  honest  and  respectable  at" 
tomey,  yet  the  pubUc  took  a  delight  in  cahun- 
niating  them  [hear,  hear].  He  would  nov 
show  them  how  the  government  could  easily 
relieve  them  from  this  unjust  tax  without  looof 
anything  to  the  revenue.  They  all  knev  thit 
the  duty  on  settlement  was  2bL,  and  that  the 
father  of  an  illegitimate  child  might  aettk 
100,000/.  on  his  child  for  that  amount  withest 
paying  the  10  per  cent,  legacy  duty  [hear,  hear]. 
There  was  then  the  convevance  ot  lands  and 
the  exemptions  that  existed  in  the  traDafer  of 
shares  and  stock  of  the  Bank  of  JSngland  and 
South  Sea  Company  [hear,  hear,  hear].  A 
man  might  give  60,000i.  consols  for  an  ettal^ 
and  pay  only  a  dutv  of  1/.  15#.  fb^v,  hear]. 
Did  not  this  show  them,  then,  how  psrftdly 
easy  it  would  be  for  the  ffovernmeDt  to  fdiefB 
them  from  this  duty  ?  [cheers]. 
Mr.  Kinderley  seconaed  the  resolatkwu 
Mr.  Copt  supported  the  motion,  ststiDf  tkit 
although  the  duty  on  an  average  of  livsa  wai 
stated  to  amount  to  10  per  cent.,  yet  on  theae 
who  were  struggling  for  a  position,  aad  whoie 
incomes  only  averaged  from  100/,  to  260i-  per 
annum  for  several  years,  it  often  amoimted  to 
as  much  as  20  or  25  per  cent  on  tUr  iotoM 
Mr.  Austen  explained  the  drcoBn^nccs  ii 
which  a  deputation  irooi  the  InctyyMBitoi^ 
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Sodety  had  waited  on  the  Chancellor  of  the  Ex- 
chequer at  the  tune  a  deputation  from  Manchea- 
ter  was  in  town  for  the  same  purpose. 

Mr.  BiircAe//,  the  under-sheriff  for  Middlesex, 
stated,  that  in  his  official  capacity  as  clerk  to 
the  Income  Tax  Commissioners,  he  had  had 
repeated  opportunites  of  seeing  sufficient  to 
conrince  him  of  the  injustice  of  the  certificate 
duty,  as  it  affected  the  poorer  memhers  of  the 
profiossion,  and  he  would  he  happy  to  do  every- 
thing in  his  power  to  assist  m  obtaining  its 
repeal. 

After  considerable  discussion,  and  an  attempt 
on  the  part  of  one  or  two  persons  to  disturb 
the  pre-arranged  order  of  the  proceedings  by 
introducing  amendments,  petitions,  and  sub- 
stantive resolutions,  man^  of  them  bein^  per- 
fectly irrelevant  to  the  object  of  the  meeting — 

Mr.  Southee  thought  the  heads  of  the 
profession  were  entitled  to  the  thanks  of  their 
poorer  brethren  for  the  kindness  with  which 
they  had  interested  themselver  in  this  matter; 
but  if  they  fsdied  in  preserving  unanimity 
amongstthembelves,  it  was  impossible  they  could 
expect  sympathy  from  the  public  [cheers]. 

The  resolution  was  then  put  from  the  chair, 
and  adopted  unanimously. 

Mr.  Keith  Barnes  proposed  the  next  resolu- 
tion, to  the  effect— ''That  as  the  income  of 
attorneys  and  solicitors  is  derived  from  severe 
mental  application,  is  dependent  on  health,  and 
is  consequently  of  a  precarious  tenure,  instead 
of  paying  a  greater  tax  than  others,  the  toxes 
on  their  professional  incomes  should  be  in  pro- 
portion to  such  tenure. 

Mr.  Armstrong  seconded  this  resolution, 
which,  after  some  discussion,  was  adopted. 

Mr.  Crowder  moved  the  next  resolution.  It 
was  to  the  effect,  '*  That  if  anv  special  taxes  on 
the  profiession  were  considered  necessary  by  the 
l^slitare,  as  a  protection  to  the  public  against 
the  entrance  or  continuance  of  improper  mem- 
bers therein,  the  whole  income  derived  from 
that  source  should  be  applied  in  making  public 
{Htmeion  for  the  education,  on  an  improved 
sjrstem,  of  the  rising  generation  of  the  profes- 
sion, and  should  not  be  applied  to  the  fiscal 
purposes  of  the  state."  That  resolution  was 
only  proposed  to  meet  any  objection  that  might 
be  nised,  that  the  duty  was  imposed  to  prevent 
the  admission  of  improper  persons  into  the 
profession.  He  considered  that  they  had  great 
reason  to  ask  for  the  total  abolition  of  the 
duty ;  but  if  the  legislature  considered  it  neces- 
sary to  ensure  the  respectability  of  the  profes- 
sion, it  ought  at  least  to  be  applied  to  forward 
the  advancement  of  the  profession.  Nor  were 
thc|y  without  a  precedent  for  this  motion,  as  in 
Ireland  a  portion  of  the  duty  was  so  applied. 

Mr.  Field  seconded  the  motion.    The  duty 

^      h«d  been  originally  imposed  with  a  view  of 

limiting     the    numbers    of   the    profession, 

wlio  were  popularlj^  considered  to  promote  liti- 

>      gation,  whereas,  without  the  existence  of  couicts 

of  justice -and  the  legal  profession,  no  property 

WhmM  be  safe.     [Hear,  hear].     Afterwards, 

wlien'an  excuse  was  ivanted  t6  continue  the 

»      imj^Mt,  if  was  ttatM  thatit  had  beSD  imposed 


to  ensure  the  respectability  of  the  profession ; 
but  he  contendea  that  it  had  not  had  that  effect, 
as  was  proved  bv  the  annals  of  the  Old  Bailey 
even  within  the  last  few  weeks ;  one  certificate 
being  made  use  of  as'  a  kind  of  pirate  flag« 
under  which  five  or  six  pirates  on  the  profes^ 
sion  acted.  While  every  other  class  of  the  com- 
munity was  increasing  that  of  the  solicitors 
was  diminishing,  the  number  of  articled  clerks 
being  100  less  now  than  it  was  iO  years  since, 
and  the  Law  List  remaining  at  the  same  num- 
ber as  it  was  at  that  time — the  200  or  300  ad- 
mitted each  year  only  being  sufficient  to  fill  up 
vacancies  from  death  or  retirement.  If  the 
legislature  thought  it  necessary  that  the  impost 
should  be  continued,  it  ought  at  least  to  be  ap- 
plied to  promote  the  interests  of  the  profes- 
sion^ especially  as  a  committee  of  the  House  of 
Commons  haa  reported  in  favour  of  a  kind  of 
law  university  for  the  education  of  persons  in- 
tended for  the  legal  profession,  and  for  which, 
he  supposed,  it  would  be  proposed  to  still 
further  tax  the  attorneys  and  solicitors. 

Mr.    Orlando   Webb  opposed    the    motion. 
They  ought  to  go  the  whole  length  in  en- 
deavouricg  to  get  the  duty  repealed.   [Cheers], 
He  urged  them  to  follow  the  advice  of  Sir 
Robert  Peel,  given  on  another  occasion,  and 
agitate— agitate— agitate  I     Let  them  put  their 
j  names  on  the  register,  and,  when  their  votes 
;  were  asked  for,  exact  a  pledge  from  their  re- 
presentatives to  oppose  this  outy.    He  did  not 
i  like  half  measures,  and  he  was  confident,  if 
they  made  a  bold  push,  they  would  be  listened 
to.     [Applause.]     But  if  tney  did  not  do  so, 
they  could  have  no  hope  of  a  successful  result 
to  their  efforts. 

Mr.  George  Brace  supported  the  views  of 
the  last  speaker. 

Mr.  Crowder  withdrew  his  motion,  and  re- 
iterated his  views  in  bringing  it  forward,  havmg 
been  told  by  several  members  of  parliament 
that  the  continuance  of  the  duty  would  be  sup- 
ported on  the  ground  that  it  tended  to  keep 
the  profession  respectable.  .    « 

Mr.  Cttme  then  moved  that  the  foregoing 
resolutions  be  advertised  in  the  daily  papers, 
and  that  a  petition  founded  on  them  be  pre*  * 
pared  for  the  signatures  of  the  profession. 

Mr.  Corerdale  seconded  the  motion. 

Mr.  Patrick  Murrough  proposed  an  amend- 
ment, which  he  considerea  was  desirable  should 
be  adopted,  as  it  pointed  out  a  definite  mode  of 
procedure  to  get  rid  of  the  grievance  of  which  , 
they  comphdned.    It  was  to  the  effect,  as  far ,, 
as  we  could  gather  amidst  the  general  laughter 
with  which  it  was  hailed,  that  the  members  of  , 
the  legal  profession  do  nominate  twelve  gentle- 
men as  a  deputation  to  wait  on  the  First  Lord 
of  the  Treasury,  the  Chancellor  of  the  Ex-.  , 
chequer,  and  the  Secretary  of  State  for  the; 
Home  Department,  and  represent  that  in  con-  * 
sequence  of  the  act  9  &  10  Vict.  c.  96,  (the  ; 
County  Courts  Act,)  having  become  the  law  of 
the  land,  the  legal  profession  have  been  de-  , 
prived  of  half  of  their  practice,  and  that  those  > 
who  depend  oh  the  agency  of  couptry  firms .. 
havebMn  nearly  beggared;   and  fliat  those 
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who  had  not  the  good  fortune  to  have  Chaoeery 
and  family  buBinees  had  been  compelled  to  dit* 
charge  their  clerks  and  subsist  on  a  rery  scanty 
income.  That  in  order  to  alleviate  the  diatress 
thus  caused,  her  MigesQr's  ministers  be  urged 
to  support  a  total  repeal  of  the  certificate  duty. 

Mr.  Bipiey  seconded  the  amendment,  and 
^Fas  proceeding  to  attack  the  council  of  the 
Law  Institution,  amidst  most  pointed  marks  of 
disapprobation,  when,  on  an  appeal  being  made 
to  Mr.  Murromgh  to  withdraw  his  amendment, 
he  consented  to  do  so,  and  the  original  resolu- 
tion was  carried  nem.  com. 

A  draft  of  a  petition  to  parliament  on  the 
subject  was  then  agreed  to,  and  thanks  being 
voted  to  the  chairman,  the  meeting  separated. 


the  Petty  Bag  Office,  denominaked  robenfiOMf ; 
this  sum  is  not  paid  to  the  Masters  thsniMlTMi 
but  is  received  for  them,  and  is  appbid  to 
petty  expenses  connected  with  their  offices. 
(Signed)  J.  B.  DowdbswbiiL. 

Wm.  WiNcraLD, 
J.  W.  Farbbb. 
G.  Wilson. 
W.  Bbougham. 
SwUhampion  BvUdingSt 
Febnuuy  22,  1846. 


RETURNS  TO  PARLIAMENT  RELATIVE 
TO  MASTERS  IN  CHANCERY. 

Return  showing  the  date  of  the  appointment 
of  each  of  the  undersigned  Masters  in  Ordi- 
nary in  Clumcery,  with  the  annual  amount 
of  each  of  their  respective  salaries,  and  when 
paid;  also  stating  whether  any  and  which 
of  such  Masters  are,  under  anv  and  what  act 
or  acts  of  parliament,  entitlea,  upon  retire- 
ment, to  any  and  what  retiring  pension. 

J.  E.  DowDBSWBLL,  appointed  February  8, 
1820. 

William  Winofibld,  appointed  February 
16, 1824. 

J.  W.  Fabbbr,  appointed  March  9f  1824. 

Sib  Gipfin  Wilson,  appointed  March  23, 
1826. 

William  Bbougham,  appointed  March 
23,  1831. 

Thev,  said  Masters,  severally  receive  under 
the  3  &  4  Wm.  4,  c.  94,  a  salary  of  2,500/.  per 
annum,  paid  quarterly  on  the  25th  day  of  Feb- 
ruary, the  25th  dav  of  May,  the  25th  day  of 
August  and  the  25th  day  of  November,  in  eadi 
year. 

They  also  severally  receive,  under  the  pro- 
visions of  the  last-mentioned  act,  the  annual 
aom  of  725/.  paid  quarterly  on  the  days  before 
mentioned,  aoch  annual  sum  being  a  compen- 
sation for  the  loss  they  sustained  by  the  abdi- 
tion  of  the  feea  and  emoluments  to  which  they 
wtn  entitled  previous  to  the  passing  of  the  said 
act  of  the  3  &4  Wm.  4,  c.  94. 

The  following  Masters,  viz.,  Dowdeswell, 
Wingfield,  Farrer,  Wilson,  Brougham,  and 
Ruaeell,  are  entitled  to  a  retiring  penson,  under 
an  act  of  the  46  Geo«  3,  c.  128,  by  which  the 
Jjud  Chancellor  ia  empowered  "  to  order  (if 
he  shall,  so  think  fit)  an  annuity,  not  exceeding 
1,600/.,  to  be  p^id  to  any  of  the  II  Masters  of 
tha  High  Court  of  Chancery,  who  ahall  have 
bean  a  Master  for  the  term  of  20  years,  or  who 
ahdl  beafflicted  with  some  permanent  infirmity 
disabting  him  from  the  due  execution  of  his 
ofiioe,  and  who  shall  be  desivoua  of  resigning 
the  Bams." 

£aoh  of  the  Mastars  is  also  entitled  to  an 
Aiypaiitpaynianiof  2Ll6«.ai;.»piqrablaLOVi  of 


RBTUBN  of  sir  WILLIAM  HOBNI. 

I  was  appointed  Master  on  the  29th  of  July, 
1839.  My  salary  is  2,500/.,  payable  ouarteiij, 
on  the  25 tn  of  February,  the  25th  of  May,  the 
25th  August,  and  the  25th  November,  in  e?ery 
year. 

Bv  virtue  of  two  several  acts  of  parliament 
of  the  46  Geo.  3,  c  128,  s.  2,  and  the  3  &4 
Wm.  4,  c.  94,  s.  50,  the  Lord  Chancellor  any 
order  an  annuity  not  exceeding  1,500/  a  ynr, 
to  be  paid  to  me  if  afflicted  vfith  permanent  in- 
firmity disabling  me  from  the  due  execution  d 
my  office. 

(Signed)  Wii.  Hobse. 

23rd  Febnuay,  1848. 


RBTURN   OF  WILLIAM   HBNRY  TINMVT,  UQ. 

I  was  appointed  a  Master  in  Ordinary  in 
Chancery  on  the  20th  day  of  Decem1>er,  1847. 
My  salary  amounts  to  2,500i.  a-year,  payable 
quarterly  on  the  25th  of  February,  ths  35tli 
of  May,  the  25th  of  August,  and  the  25th  of 
November;  and  in  case  f  shall  be  afflicted  witk 
any  permanent  infirmiU"  disabling  me  from  the 
due  execution  of  my  office,  and  shall  be  denr- 
ous  of  resigning  the  same,  I  shall  be  entitled  to 
such  an  annuity  or  clear  jreariy  sum  as  the 
Lord  Chancellor  shall  appoint,  not  ezceedinr 
1,500/.,  pursuant  to  the  46  Geo.  3,  c.  128,  m 
pursuant  to  3  &  4  Wm.  4,  c.  94. 

(Signed)  W.  H.  Tinnit. 


BBTUnif  or  THS   HON.  SIE  GSOBGB  BOIIi 

I  was  appointed  a  Master  in  Ordinary  is 
Chancery  in  the  month  of  Decemberi  1S40. 
My  salary  amounts  to  2.500/.  a-vear,  parable 
Quarterly,  on  the  25th  February,  the  25th  Msy, 
the  25th  August,  and  the  25th  November;  sod 
in  case  I  shall  be  afflicted  with  any  pennaneat 
infirmity  disabling  me  from  the  due  execotioB 
of  my  omice,  and  shaUbe  desirous  of  resignifll 
the  same,  I  shall  be  entitled  to  such  an  anmniy 
or  dear  yearly  sum  as  the  Lord  Chancdkv 
shall  appoint,  not  exceeding  1,500/.,  parvaat 
to  the  46  Geo.  8,  c.  128,  and  porsoant  to3& 
4  Wm.  4,  c.  94. 

(Signed)  6.  Ron. 

BSTUBN  OF  N.  W.  8BMIOB,  SSO. 

I  was  appointed.tba  11th  of  Juai^ifl<6*  i^ 
salary  ia.2,&00l.  a^fsar,  paid  ouaniir^  ■if' 
tha  46  Gao.  3,  &  128»  a.  2,  and  tha  3&4  wis. 
4»  c  $M»  a,  ao }  the  Load  Chswuito ly  <^ 


Can  a  Barristm  rtfim  ft  Bdrf?    hteorpmaUds  aQei»i^,T^lmdim  Grout  of  Land.      60 


an  aamritfi'iiot  exoMding  1^500^.  a-yasur  to  ba 
paid  to  me,  if  I  cteuld  be  «»ffl*ftfd  with  perma- 
nent infirmity  disabling  me  from  the  due  eze- 
cotton  of  my  ofiiee. 

(Signea)  Nabsau  W.  8bnior. 

RETURN    OF  RICHARD   RICHARDS,  B8Q. 

Date  of  appointment. — 16th  October,  1841. 
By  act  of  parliament  passed  in  that  month* 

Annual  amount  of  salary — 2,500/. 

When  paid.— 26th  February,  26th  May,  26th 
Aiif(U8t>  and  26th  NoiFember,  in  each  year. 

Retiring  peDBion.-»Such  an  annuity,,  not  ex- 
ceeding l,500f.,  as  in  case  I  shall  be  afflicted 
with  permanent  infirmity,  disabliuff  me  from 
the  due  execution  of  my  office,  and  be  desirous 
of  resigning  the  same,  as  liie  Lord  Chancellor 
ehall  think  fit  to  order. 

Act  of  parliament— 5  VicU  c.  6. 

(Signed)  R.  Righaros. 


Return  of  the  Names  of  the  Meatus  in  Ordi- 
nary who  have,  since  the  year  1830,  retired 
upon  any  and^^at  retiring- pension,  and  for 
what  periods  the  same  were  re^ectively  paid 
and  received. 


.Name. 

Amount 

of 
Penaion. 

For  what  Period  Paid 
and  Reoeired. 

£ 

From 

F.P.SutAford 

1,500 

5  Jan.  1831  to  10  Oct  1841. 

S.  CCo*    .. 

1^0 

6  Jan.  1851  to  5  Jan.  1839. 

J.Stephen   .. 

1,600 

5  Jan.  1831  to  10  Oct.  18S«. 

J.  Qi  Hsnrey . 

1,500 

5  April  18S1  to  5  July  18S3. 

X »  c^rose.  •  •  • . 

1,500 

5  Jan.  1859  to  6  Feb.  184S. 

W.G.Adam.. 

1,500 

5  April  1839  tol6Mayl839. 
17  Sept.  1840  to  3  Feb.  1841 . 

A.  H.  Lyn^  . 

1,500 

1,500  [25  Mar.  1847  to  5  July  1847. 

I.  J.  J0H1«90N, 

aoUoUor  to  the  SuUars'  J^md. 

19,  Southat 

npton  BuUdingB, 

February 

26,  1848. 

CAN  A  BARRISTER  REFUSB  A  BRIEF  ? 

A  Correspondent  at  Cambridge  inquiiea 
*'iriiether.a  ooanseL  can  with  propriety  under- 
take thv  cauaa  of  a  dient  when  hie  ia  aware  or 
auspicious  that  it  is  wrong  ?" 

It  is  dear,  we  think,  that  an  attorney  may 
Tefusfi  a  retainer^  (jperhaps  on  account  of  hia 
lethal  responsilnlity  tor  the  ezpenaea  and  conduct 
of  the  cause.)  But  a  harrister,  so  long  as  he 
praM:tises,  is  bound  by  the  usage  of  the  bar  to 
take  a  brief  in  the  court  he  has  selected» — and 
having  accepted  the  brief,  he  must  see  that 
justice  ia  done  aeeordinff  to  law  towards  his 
client.  The  gmh  or  innocence  of  the  accused 
can  only  be  legally  or  judicially  known  after 
til0  aianrinsiiaB  of  witnsaaaa«and  thoxverdicl  of 
tb^jwf  on  the  facta,  and.  the  Aotamott  «f  thi) 
judge  on  the  law.  The  duty,  of:  the  adioaate 
ia  only  ninisterial.  Oa  tha-other  hand,  tibe  at- 


torney eaters  into  a  lea al  contract  to  conduct 
the  oase  with  skill  and  diligence,  and  is  anawer- 
aiile  ia  damages  for  his  neglecl,  but  in  order 
to  bind  him  to  that  contract,  ha  must  voluntarily 
enter  into  it.  The  banister  is  not  legally  re» 
sponsible.  He  has  no  lawful  claim  for  his  fees, 
nor  is  he  liable  for  the  consequences  of  the 
most  unfortunate  forgetfulness  of  the  facta, 
clearly  stated  in  his  bnef,  nor  for  the  want  of 
knowledge  of  the  law,  nor  for  the  most  fatal 
mismanagement  of  the  case.  But  he  is  bound 
in  honour  to  accept  the  brief,  and  to  act  for  his 
client  to  the  utmost  of  his  skill  and  ability. 

INCORPORATED  LAW  SOCIETY. 

MB.  WABBBN^S   LSCTUBBS. 

Lbctursb  will  be  delivered  in  the  Hall 
of  this  Society  on  the  29th  of  May,  and 
2nd,  5th,  and  9th  of  June,  on  the  Professional, 
Moral  and  Social  Duties  of  Attorneys  and  So- 
licitors. By  Samuel  Warren,  Esq.,  Barrister- at- 
Law. 

The  subscribers  to  the  Lectures  on  Equitv, 
Common  Law,  or  Conveyancing  will  be  aa- 
mitted  gratuitously  to  these  lectures,  upon  the 
production  of  a  ticket,  which  may  be  obtained 
of  the  secretary. 


INDIAN  GRANT  OF  LAND. 

Y.  C.  1018. 

(From  the  original  Sanskrit.) 


"  Aricesari  Dera  Raja,  Sovereign  of  the  Great 

Circle,  to  Sri  Ticcapanja,  Domestic  Priest." 

It  commences  with  complimentary  stansas : 

"  May  he  who  in  all  affiwns  claims  precedence 

in  adoration ;  noay  that  Gan  Ariarjaca,  averting 

calamity,  preserve  yon  from  danger !"  &c.,  &c« 

Then  follows  a  sort  of  genealogy  of  the 

grantor,    very   figurative    and   unintelligible. 

From  this  we  come  to  the  operative  part  of  the 

deed. 

"The  Chief  Minister,  &c.,  beinpr  present,  he 
the  fortunate  Ariceaari  Deva  Raja,  Sovereign 
of  the  Great  Circle,  thus  addresses  even  all 
who  inhabit  the  city  Sri  Sthanaca,  &c.  Re- 
verence be  to  you,  aa  it  ia  becoming,  with  Mi 
the  marks  of  respect,  salutation  and  praise  1" 

Then  follow  nme  stances  on  the  ancertainty 
of  life,  and  in  praise  of  liberality,  especially  the 
gnmtinff  of  lend :— "  A  donor  of  land  ia  hont 
in' our  ^nily^  he  will  redeem  ua,"  &c.,  &c.. 

<^Thn%  &c,  [date].  I  having  batfaedin  the 
oppoaile  aea^  &o.,  &C.,  have^nmlei^  to  hiia, 
who  haa  viewed  the  preoeator  of  the  gods,  and 
of  demops^  who  haa  adorad  the  Soveieigii 
Deity,  haa  sacrificed,  caused  others  to  saorificei 
has  read,  eauaedothexa to read^  &c.,  te.,  &eL»  ' 
to  the  domeatk  priest,  the  reader  SriTiem- 
panja,  son  of  Sri  Chch'hintapanja,  the  aefero* 
nomer,  fior  the  parpoee  of  aacri wring,  Ganaing 
oUiera  to  sacrifice,  reading,  causing  otbsn'tD 
read,  &c.,  of  paying  due  honours  to  guesta  and 
strangen^  and  of  eeppertiag  hie  amw^iuuiiif» 
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the  viUage  of  Chaimara,  standing,  8tc„  and  the 
boundaries  of  which  are,  &c.,  £c. ;  lliat  land 
thus  surveyed  on  the  four  quarters  and  timited 
to  its  proper  bounds^  with  its  herbage,  wood 
and  water,  and  with  power  of  punishing  for 
the  ten  crimes,  except  that  before  given  as  the 
portion  of  Deva  or  of  Brahma,  I  have  hereby 
released  and  limited  by  the  duration  of  the  sun, 
the  moon,  and  mountains,  confirmed  with  the 
ceremony  of  adoration,  with  a  copious  effusion 
of  water,  and  with  the  highest  acts  of  worship ; 
and  the  same  land  shall  be  enjoved  by  his 
lineal  and  collateral  heirs,  or  causea  to  be  en- 
joyedy  nor  shall  disturbance  be  given  by  any 
person  whatever  since  it  is  thus  declared  by 
great  Munno." 

Then  follow  many  more  stanzas  in  praise  of 
liberality  and  execrating  all  trespassers,  &c., 
&c,  amongst  which  are  the  following  :— 

"  He  who  seizes  land,  given  by  himself  or  by 
another,  will  rot  among  worms,  himself  a  worm 
in  the  midst  of  verdure. 

"  By  seizing  one  cow,  one  vesture,  or  even 
one  naiVs-breadth  of  ground,  a  king  continues 
in  hell  till  an  universal  destruction  of  the  world 
has  happened. 

/'A  grantor  of  land  remdna  in  heaven 
60,000  years ;  a  disseisor  and  he  who  refuses 
to  do  justice  continues  as  many  years  in  hell." 

Thus  terminates  the  whole  :  — 

**  Whatever  herein  may  be  defective  in  one 
svliable,  or  have  one  syllable  redundant,  all 
tnat  is  nevertheless  complete  evidence  of  the 
grant." 


LAW  APPOINTMENT. 


Tmc  Queen  has  been  pleated  to  nominate 
ai^  appoint  the  Hon'.  Charles  Edward  Pepys, 
to  be  (Jlerk  of  the  Crown  in  Chanceiy,  in  the 
room  of  Leonard  Edmunds,  Esq.,  resigned. 


MASTERS   EXTRAORDINARY 
CHANCERY. 


IN 


F\rom  Ftb,  22ni,  to  March  17th,  1848,  both  in- 
[        elusive,,  with  dates  when  gazetted. 

Brine,  Thomas  Charles  Augustus,  Wimbome 
Minstef.    Feb.  29. 

'Brooks,  John  Ashfon-under-Lyne.    March 
le: 
"Gdllis,  John,  Cannock.    March  17. 
•  Donald,  John  Reed,  Carlisle.    March  10. 
'Oard,  Edward  Oram.  Devonport.    Feb.  25. 
Chreenwood,  Richard,  Sktpton.    Feb.  29. 
Gtievfle,  Giles,  Bristol.    March  7. 
^bbi  Hen.,  Herringthorpe,  near  Rotherham, 
Fib.  29. 
•i^ratt,  James,  jnn.,  York.    March  3. 
Shackles,  Charles  Frederiiik,  Hull.    March 

^  fiitMl;  tjecfrge  Wells,  Oallington.    March  3. 
Stansiiel^,  John  Fish,  Accrington.     Marc^ 

^^Wftodbttrti,  John  Tfete,  IVesldn;    feb.  22. 


From  Feb.  22nd  to  March  17M,,1848,  foti  «• 
clusivcj  with  dates  when  gazetted. 

Fumer,  William  and  George  Pluleoz  HI, 
Brighton,  Attorneys  and  Sohdtors.  March 
14. 

Geldard,  Christopher  John  and  Chiistophv 
Ingleby,  Settle,  Attorneys  and  Solicitors. 
March  17. 

Holmes,  Alfred  Green  and  Charles  Boaython 
Borlase,  25,  Great  James  Street,  Bedford  Bov, 
Attorneys  and  Solicitors.    Feb.  25. 

Mavhew,  Alfred  and  Thomas  Andrew  Fitt- 
gerala  Revnolds,  (practising  under  the  style  or 
firm  of  Mayhew,  Son,  and  Reynolds,)  26, 
Carey  Street,  Lincoln's  Inn,  Attorneys,  Solid- 
tors  and  Conveyancers.    Feb.  29- 

Reade,  Compton  and  Edward  Searle,  Birken- 
head, Attorneys  and  Solicitors.    Match  17. 

PERPETUAL  COMMISSIONBB. 

Appoinied  under  the  Fines'  ensd  Reeacerie^M 

Woosnam,  Charles  Thomas,  Newtown,  m 
and  for  the  county  of  Montgomery,  and  in  and 
for  the  counties  of  Radnor  and  Salop.  March 
17. 


LEGAL  OBITUARY. 

1848,  Jan.  28.— Edward  Toller,  of  Docton' 
Commons,  aged  81.  Proctor  and  Notary. 

Feb.  2.^.  C.  RutUdge,  one  of  the  Senior 
Clerks  of  Accounts  in  the  Court  of  Chancay, 
aged  41. 

Feb.  3.— Joseph  Woodhoom,  of  Herefaii 
Solicitor,  aged  73.  Admitted  oa  the  RoB, 
Easter  T.,  1796. 

Feb.  6.~G.  H.  Lewis,  of  the  Mid Ae  Temple, 
Barrister-at-Law,  aged  24. 

Feb.  8. — Richard  Doane,  of  the  Inner  Tempi*, 
Barrister-at-Law.  Called  to  the  Bar,  12th 
Feb.  1830. 

Feb.  13. — Mark  Jameson,  of  Berwick-oO' 
Tweed,  Solicitor,  aged  72.  Admitted  on  the 
Roll,  Michaelmas  T.«  1798. 

Feb.  23.— Henry  Willkm  Monis,  of  ^ 
Middle  Temple,  Barriater-flt-Law,  aged  41 
Called  to  the  Bar,  8th  May,  1846. 

March  3.— Richard  Mnsgravls,  of  the  losff 
Temple,  Barrister-at-Law,  aged  57.  Gsfledl^ 
the  Bar,  7th  June,  1644. 

March  5.— John  Arnold^  of  Birminghaffl, 
Solicitor,  aged  70.  Admitt^  on  the  RoS, 
Easter  T.,  1799. 

Mar4!h  13.--Charles  John  Xawaoa,  of  tk 
Middle  Temple,  Barristcr-at-lAW.  Callsa  to. 
Bar,  23i:d  Nov.  1798. 

March  16.  ^  Otxutm  Aswland  tafer*  ft 
Btekheath,  SoiidteK».  ^«d7a« 
the  RoU^  fitftet  Ti,  ISM. 


RECENT  DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPOBTBD  BY   BARBI8TBRS   Or  THE  8BYBBAL  COURTS. 


6<^ 


llon^  C0urt. 

Attontf^Oeneral  of  the  Duehy  of  Cornwall  t* 
Lambe.    Jan.  11  &  15,  1848. 

ANSWER.— DEEDS.— TITLB. 

Held,  that  a  dtfendant  was  bound  to  produce 
a  deed  which  might  tend  to  show  that  he 
was  joint  tenant  with  the  plaintiff  of  cer- 
tain lands,  though  he  stated  that  the  deed 
purported  to  convey  to  him  such  interest  in 
the  lands  only  as  the  conveying  party  was 
exclusively  entitled  to. 
This  was  a  motion  for  the  production  of 
documents  relating  to  certain  waste  lands  mih- 
in  the  Duchy  of  Cornwall,  which  the  informa- 
tion claimed  as  belonging  to  the  Duchy.    It 
appeared  thai    the   lands   in    question   were 
formerly   part    of  the  manor  of  Treverbyn, 
which,  by  an  act  of  nartiunent  of  the  reign  of 
Henry  8».  bad  been  divided  into  two  manors, — 
-the  manor  of  Treverbjn  Trevanion,  which  was 
allotled  to  (ho  TreTanion  family,  and  the  manor 
of  Trererbyn  Courtney,  which  was  annexed  to 
the  Duchy.    On  the  occasion  of  this  division 
of  the  manor,  the  old  enclosed  lands  were  ap- 
.  portioned  between  the  two  manors,  the  waste 
lands  being  left  the  joint  property   of  the 
owners  of  the  two  manors ;  the  manor  of  Tre- 
Terbyn  Trevanion  having,  among  the  ancient 
tenements  allotted  to  it,  four .  called  Camen 
Rosemary,  Rosevear,  Rosevean,  and  Hallibert. 

Sa  deed  dated  the  2nd  of  February,  1829, 
'.  P.  B.  IVevanion,  in  whom  the  manor  of 
TVeverbyn  Trsvaiiion  was  at  that  time  Tested, 
eonveyed  to  the  defendant  all  the  four  tene« 
ments  above  mentioned,  ''with  all  chief  rents 
ppfyahleiB  respect  thereof,  and  all  the  manorial 
and  other  rights,  jurisdictions,  royalties,  hero- 
ditamealB,  and  appurtenances  of,  in,  and  re- 
specting the  said  messuages,  and  in  the  waste 
lands  and  commons  which  had  heretofore  been 
exclusively,  used,  or  deemed  exclusively  to 
belong  to  the  same.'*  The  lands  claimed  as  pass- 
ing by  this  conveyance  were  about  600  acres, 
and  the  question  raised  by  the  present  infor- 
mation was,  whether  the  whole  of  these  lands 
were  old  enclosures,  as  the  defendant  men- 
tioBed,  or  whether,  as  was  maintained  on  the 
pari  of  the  Duchy,  the  old  enclosure  was 
limited  to  certain  speciied  parts  of  the  lands 
ovXfg  leavins  the  Duchy  joint  tenants  with  the 
dalendant  of  the  remainder  of  the  lands.  The 
documents,  the  production  of  which  was  now 
aske4  for,  wave  the  deed  by  which  the  lands  in 
question  were  conveyed  to  the  defendant,  and 
a  map  referred  to  in  the  deed. 

Mr.  T\imer  and  Mr.  Elmsley,  for  the  motion, 
cootetided  that  the  deed  and  map  in  question 
i^oitld,  or  at  least  might  be,  evidence  for  the 
I>iichy,  since  if  they  showed  a  title  in  the  defend- 
aiift  to  tin  lands  in  dispnte  only  as  lord  of  the 
nHDor^llHf  wottld.at  llie  saaM  time  show  a  joint 
title  in  the  Duchy.  Combe  r*  Cmfpotaiiau  q/ 
Ixmdon,  1  Y.  &  C.  6M  ^  J^^eetom  v.  Clarkson, 
C.   P.   Cooper,  193.     And  that  even  if  this 


were  not  so,  the  defendants  having  set  forth 
part  of  the  deed  upon  their  answer,  could  not 
refuse  to  produce  the  original.  Latimer  v. 
Seate,U  Bfigh,  141. 

Mr.  Kindersley,  contii,  contended,  that  the 
deed,  inasmuch  as  it  purported  to  convey  onlr 
the  ancient  tenements  and  whatever  righn 
exclusively  belonged  to  them,  could  not  be 
evidence  of  the  claim  set  up  by  the  informa- 
tion, for  that,  if  established,  would  be  a  ten- 
ancy in  common.  As  to  the  right  to  inspection 
claimed  in  consequence  of  the  partial  setting 
forth  of  the  deed  on  the  answer,  he  referred  to 
the  observations  of  the  Vice-Chancellor  WigraAi 
on  Hardman  v.  Ellames.  See  Wigram  on 
Discovery,  pp  305  to  342,  2nd  edition. 

Lord  Langdale,  after  reciting  the  facts  of  the 
case,  said,  that  he  thought  enough  had  been 
admitted  on  the  answer  of  the  defendant  to 
show  that  the  deed  and  map  might  bear  upon 
the  plaintiff's  title,  and  he  therefore  must  give 
him  the  right  of  inspecting  them. 

fBxtt'€^ntcUtn  of  CnslxnV. 
West  V.  Lahing.    Feb.  18,  1848. 

CONSTRUCTION   OF   WILL.. — RESIDUE. 

A  testator  gave  to  the  sons  and  daughters  o^ 
T.,  viz,,  M.  T.,  J.  E.,  F.  T.,  W.  T.,  J.  J., 
and  E.  M.,  100/.  each,  F.  T.  excepted,  "  as 
the  interest  of  such  share  shall  be  paid  to 
M.  T.  for  life,  then  the  said  100/.  to  be 
given  to  F.  T.'s  children  ;"  and  he  goM  tha 
residue  to  A.  F.  for  hfe,  and  tfter  her  de* 
cease  he  gate  alt  his  remaining  effects  wkat^ 
soever  to  the  sons  of  and  daughters  of  Vf* 
T.,  (except  und  exeepted  as  ^faresmdj : 
Held,  that  the  chMten  of  F.  T,  took  no 
part  of  the  residue. 
A  TBETATOR  devisod  in  thafoUowing  terms : 
— "  I  give  unto  the  sons  and  daughters  of  Wil- 
liam Todd    deceased,    via.,  Margaret   Todd, 
spinster,  Isabella  BUiott,  mh  of  J:  E.  £Oi<nt, 
Fryer  Todd,  W.Todd,  Jane  Janson,  and  Eleanor 
Malcolm,  wife  of  J.  Malcolm,  100/.  sterling 
each.  Fryer  Todd  excepted,  as  the  interets  of 
such  share  shall  be  paid  to  his  sister,  Margaret 
Todd,  half  yearly  during  her  hfe,  then  the  aaid 
100/.  sterling  to  be  given  to  Fryer  Todd's  chil* 
drsn,  to  the  survivor  or  survivors,  share  and 
share  alike.    I  then  give  to  my  niece  Agnes 
Foster  all  the  intevost  of  such  of  my  effects  as 
remain  after  payment  of  the  legacies  aforesaid, 
to  be  paid  half-yearly  during  her  life,  and  her 
receipt  to  be  a  proper  dischai^e.then,  and  after 
her  decease  I  give  tmto  the  sons  and  daughters 
of  W.  Todd' aS^resaid,  deceased^  (exfoept  and 
excepted    as    aforesaid,)    all   my    remainingi 
effects  of  what  kiad  soever  to  thasuirvivor.*pr 
survivors  of.  than,  share  aad  share  aliW 
Agnes  Foster  being  dead,  a  question  arose  aa 
to  the  mode  of  dividing  the  rasidiiary  fst^tii^i" 
the  testator. .  •.';.,.? 

Mr.  Faber.  for  Eleanor  Malcolm,  Mr.  Folletf^ 
and  Mr<  jasty/A^iopihe  9qpi!mpt^m,o^  It^e 
children  of  W.  Todd,  except  Fryer  Toad,  con- 
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fended  that  the  fund  oufrht  to  he  divided  into 
five  parts,  and  one  port  given  tb  each  of  the 
children  of  W.  Todd,  Fryer  Todd  excepted. 

Mr.  Metcalfe,  for  the  children  of  Fryer, 
urged  that  the  fund  should  he  divided  amongst 
the  children  of  W.  Todd,  except  as  to  one 
share  which  was  to  he  given  to  Margaret  Todd 
tor  life,  remainder  to  the  children  of  Fryer  Todd. 

The  Vice'ChanceHor  said,  he  could  not  give 
the  fund  in  the  way  contended  for  in  favour  of 
the  children  of  Fryer  Todd ;  the  words  of  the 
residuary  clause  did  not  sanction  such  a  con- 
struction of  the  meaning  of  the  testator.  He 
thought  the  right  view  of  the  case  was  the  one 
taken  by  the  counsel  for  the  representatives  of 
the  other  children  of  Mr.  Todd,  and  he  should 
order  the  fund  to  be  divided  accordingly. 


(In  Bankruptcy.) 

JEmparU  (Mahr,  re  (Maker.     IHc  16th  & 
20th,  ia47. 

rSnOOM   PROM   arrest.  —  STTRRSITDBR  IN 
DTBCHARGV   OP  BAIL. 

A  party  who,  under  the  Sth  section  of  statute 
14-2  Vict,  e.  110,  executes  a  bond,  and 
has  a  verdict  given  against  him,  and  noho 
aftenoards  has  a  fiat  issued  against  him,  to 
which  he  surrenders  and  then  renders  in 
discharge  of  his  bail  in  the  bond,  is  not 
entitled  to  his  discharge  under  the  23rd 
section  <^the  statute  5^-6  Victoria,  0. 122. 

Thb  petitioner  was  indebted  to  Messrs. 
Crookes  and  Gibbons,  for  goods  sold  and  de- 
livered in  173/.  10s.  Mr.  Gibbons  filed  an 
affidavit  of  the  debt  on  18th  of  Sept,  1847,  and 
on  the  21st  a  copy  of  it  was  served  on  the  pe- 
titioner, Mr.  Oldaker,  and  with  a  notice  re- 
quiring immediate  pajrmentof  the  debt  and 
interest  to  the  time  aSF  payment.  On  the  7th  of 
Ae  following  month  tlw  petitioner,  with  J. 
Pnlley  and  M.  Racater  as  hia  sureties,  executed 
a  bond  pursuant  to  the  act  1  &  2  Vict.  c.  110, 
0.  8,  conditioned  for  die  payment  by  him  of 
'nieh  «nm  of  money  as  uiould  be  ncomrad 
■gainst  him  in  any  action  for  the  debt,  or  for 
'tbs  render  of  him  to  the  gaoler  of  the  court  in 
which  the  action  should  he  brought,  aecoiding 
to'the  rules  and  practiee  of  such  court.  On  the 
18th  of  Sept  Gibbons  and  Grookea  had  com- 
anneed  an  action  in  the  Court  of  Queen's 
Beneh,  and  a  verdict  was  zetumed  for  them  for 
.903/.  13s.  debt,  mterest,  &c.  On  the  3rd  of 
'J>eoamber  following  a  fiat  iaansd  against  him, 
^ttid  on  the  6th,  between  1  and  3  o'dook,  fae 
MUieMiered  and  feceivnd  a  .certificate  or  pro- 
taetiim  from  arrest,  hidoiied  on  the  summons 
*.8ervcd  upon  ham  to  appear  and  be  eBaminad, 
np^to  die  .21st  of  December.  Between  3  &  4 
o^daok  of  the  same  day  the  petttienerranderad 
hiflnelf  in  discharge  of  the  bond  and  of.fais. 
nnsstiet  J.  PnDey  and  M.  Aaostsr,  acoordiag  to 
the  practice  of  the  Court  of  Queen's  Bendi; 
and  he  was  thersnpon  committed  to  the  cus-t 
tcdyofihe  keeper  of  the  ()neca\iNson.    ikt 


then  applied  to  his  erediton  Gtbboat.ai 
Crookes,  through  tfadr  cdidjkNrs,  for  lus  di»> 
charge,  and  also  to  the  keeper  of  the  gsol  ibr 
the  same  purpose  by  reason  of  lus  protedios, 
but  all  renised,  and  he  then  took  oat  t  sod. 
mens  before  a  judge  to  show  esnn  w^ht 
should  not  be  disdmrfed.  On  the  9th  of 
December  the  summons  was  heard  before  Ur. 
Justice  Patteson,  and  on  the  following  dtjtbe 
same  was  dismissed,  the  learned  judge  LndDrs- 
ing it  thus :-— ''The  bankrupt  nothaTtng  beeo 
arrested,  but  having  rendered  in  discfasriie  ci 
his  sureties,  is  not  withm  die  acts  respectiiii 
protection  from  arrest,  and  tins  snnnnoasmait 
be  dismissed.    J.  P.    Dec.  10, 1647." 

Mr.  Russell  and  Mr.  Glasse,  in  turoert  d 
the  petition,  insisted  diat  Mr.  Jnsike  Fatttioo 
had  taken  an  erroneous  view  of  the  act  5  Jc( 
of  the  Queen,  v^ch,  by  the  22ad  Mdio^ 
enacted  that  a  person  adjudged  bankniptM 
be  free  from  arrest  or  impiiconmeot  dmo^ik 
tine  limited  for  his  suirendcv,  and  frsm  uA 
time  as  should  be  allowed  for'the 
of  his  examination  as  the  Court  of  J 
diould  by  indorsement  on  his  sumacni  ^^ 
point  The  time  limited  by  die  1  uinmiwiww 
did  not  expire  undl  the  Slst  of  .Decembet^HJ 
he  was  in  custody  in  disehacge  of  his  sordii 
before  that  time,  and  therefore  entided  to  ks 
discharge.  The  learned  judge  must  hafeyil 
and  erroneously,  diat  the  worda  ''wrsit  «r » 
prisonment"  meant  ''anrett  and  ioifinH^ 
ment,*'  a  reading  of  the  act  caatiir?  ts  ii 
true  meaning.  He  moat  h 
tlmt  a  debtor  was  not  entided  to- his  | 
unless  he  was  both  arrested  and 
by  the  creditor.  In  the  caae  of  Eamk 
Leu^,  I  Q\yii  &  Jam.  S64,  it  wnshsld  tUtt 
debtor' who  is  at  large  on  baal-ia  not  inrusHsdJr 
within  die  meaning  ofvdie  cxeepden  iaii 
statute  then  in  force,  the  words'Of  that  sM* 
<5*Geo.2/c.30,>  being  the^awnans'tbeiiMHt^ 
and  in  that  case  Lord  Eldon,  aftar  lakiairik 
opinion  of  Lord  EUenbeniugh,  crdcsid  ik 
bankrupt  to  be  discharged  who  had  bsea  «• 
rested  or  had  had  detainefa  lod|pedagaiostUi. 

Mr.  Speed  opposed  the  pcddon,  ttmtuthf 
that,  in  the  first  place,  the  proper  covtwhean 
to  review  the  decision  of  Mr.  Jmdes  VtUtm 
was  the  Court  of  Queen'a  Bencble  Bmea,  ^ 
secondly,  that  the  petitioner  was  within  ito 
express  words  of  die  exceptioii  of  the  sMdi 
6  &  6  Vict.  G.  132,  the  23rd  eecdnn  of  «W 
concluded  with  the  words,  **  IVovidcd  he  k 
not  in  custody  at  the  dme  of  evch  aanendk.' 
To  show  that  the  bankrupt,  wlwwae  eot  ea  W 
of  his  sureties,  was  in  euetody  in  cootsttphliB 
of  law,  namely,  the  cuatody  of  his  bail,  it  «■ 
needful  only  to  referto  Sb^Mffe  OtUoM^li*. 
238  :  Anderson  v.  Fkmptm,  1  Bom.  ft  hH 
308;  Eaparte  Jokmmn,  14  Vee.36.  K  bv** 
ever,  die  petidoner  were  not  widiin  '^^ 
ceptbn  of  the  statute,  he  was  plainly  wt  wiiio 
the  enacdng  part, for  hisenstady wn  1»^ 
seeking,  his  own«ct ;  tin  eridilordkl<nrtUil> 
but  the  debtor  ^tendoed'Of  hia  owaanfli 
The  bail  in  ifeat'bond  were  no 
only  ewedea,  aadiheiaet- 
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tmst'ttd  imprimninffBt  hf  a  erMRlor^  bntnot 
by  a  ImIL  BejFond  this  the  effect  of  ^e  court 
Mding  liiat  « mnvonder  hj  a  debtor  in  dii- 
cfa»g«of  hiabail  ih  an  imprisonment  by  a  cre- 
ditoTj  would  be  to  depriTC  the  creditor  of  his 
right  to  prove  under  tiie  fiat,  for  by  the  taking 
of  a  debtor  in  execution  after  a  fiat  the  creditor 
elects,  and  is  debt  is  thereby  satisfied.  Exparte 
ICttoiMf/,  13  Ves.  192. 
Mr.  IbtfM//  re^ed. 
Sir  J.  L.  Kmgkt  Bmoe.  At  preaent  I  feel 
too  much  doubt  to  enable  me  to  aurmount  the 
weight  of  the  authority  of  Mr.  Justice  Patteson^ 
and  to  say  that  I  have  no  doubt  about  it. 
Having  such  respect,  which  I  entertain  in  com- 
mon with  the  whole  profession,  for  his  ludg- 
aeiit,  which  ie  <^  the  highest  order,  I  should 
have' been  bound  to  act  at  once,  as  I  must  at 
last,  upon  my  own  opinion.  Unless  I  can  de- 
lirer  my  mind  from  doubt  upon  the  subject,  I 
rittll  not  feel  myself  able  to  act  against  the 
attthority  of  that  learned  judge.  I  shall  con- 
dder  tbe  oaae,  and  shall  be  g&d  to  find  that  I 
««i  discharge  the  party. 

Dec.  aoth.    Sir  J.  L.  Knigki  Bnuie,  Y.C. 

in- this  case,  when  the  fiat  issued, — ^when  the 

bsttkrupi  n^gularly  suireudered  which  he  did 

inder  it,  and  when,  upon  that  surrender,  he 

ivguiarly  Teccired  the  ordinary  protection  from 

tlM  commissioner,  covering  a  time  not  yet  eoc- 

pirsd,-^he  was  not  in  ciutody, — in  any  other 

eascodv«at  least  than  the  virtual  custody,  if 

any,  ei  peneiw  who,  under  the  provisions  of 

Use  statute  mentioned  in  the  petition,  being  one 

of  the  statnlea  upon  which  tiie  argument  tmved 

at  the  bar,  haa  before  the  fiat  become  his 

#imly.    He  was  not  actually  in  tnutody,  nor 

was  M  under  any  restraint.   The  impriaonment 

fipan  WBseh  he  asks  to  be  discharged  com* 

— enoed  after  the  protection  granted,  but  it  waa 

of  hm  own  aeekinff  by  yieldin^^  hhnself  in  eow- 

cntMNk  under  a  judgment  obtamed  against  him. 

bafore  the  fiat  in  an  action*  upon  the  demand  to 

vrbich  the  suretyship  related.    He  did  that  of 

lufl  own  motion  and  accord.    There  is  neitiier 

aomeat  nor  mtsrvvntion  in  the  least  of  any  other 

paraoD,  either  by  any  plaintiff  or  by  the  surety, 

atthovi^  probably  tne  object  was  to  discharge 

cFi*  raiiaye  the  sureties.    I  suppose  they  are  or 

win  ramain  discharged.  Whetherthe  bankrupt 

IS' wronif  in  his  present*  contention,  or  whetlier 

lie  is  right  in  it,  may  be  less  clear,  but  I  give 

no  optnion.    He  there  spontaneously  puts  him- 

8flif  m  inmiflonment.    He  then  applied  to  Mr. 

Jnalaea  Patteson    to   be  discharged.      That 

ieamed  judge  heard  and  rnldaed  the  appHca- 

taon»  hokiing  that  the  etiier  stalntory  provisions 

layon  which  the  bankrupt  relied  dnl  not  apply 

to  the  case.    The  same  applicalion,--ercept, 

flu  courae,  in  the  difference  of  jurisdiction,— 'the 

wttMB  application  in  effect  has  been  made  tome, 

and  I  have  considered  it.    Had  I  been  able  to 

Jorm    a  clear  opinion  upon   thia   quaation, 

probably  it  would  have  been  my  du^  to  act 

np«n«it,  aMarngfa  at  variance  with  that  of  Mr. 

Jtiateoe  Piatteson,  (the  great  weight  of  wfaoae 

iimiiofity  evary  tlawfsr  acknowledges,)  but  I 

have  not  been  aMe  to  form  a  clear  opinion  upon 


file  question.  I  think  it  is  one  of  doubt  and 
difficulty,  whether  considered  with  or  withoitt 
reference  to  the  decision  of  that  learned  judge. 
It  is,  however,  not  impossible,  in  the  absence 
of  precedent,  that  I  might  hare  been  able  to 
decide  in  ftvour  of  personal  freedom,  and 
therefore  in  favour  of  the  bankrupt's  di8chai]ge ; 
but  I  cannot,  upon  a  merely  legal  questian> 
which  is  involved  in  the  obscuritv  of  two  acta 
of  parliament,  discham  my  mina  of  the  doubta 
I  entertun,  with  satisutction  to  myself,  or  with 
propriety  against  such  an  authority  as  that  be- 
fore me.  I  must  leave  the  petitioner  to  the  ordi« 
nary  legal  remedy  open  to  every  prisoner  who 
considers  himself  illegally  detained  in  custody. 
I  therefore  dismias  the  petition,  without  coats, 
and  without  prejudice  to  any  application  to  any 
other  court  or  judge. 


Ley  V.  Barhu),    Jan.  28,1848. 

RAII.WAY  COMPANT.— 'BIGHT  OF  ALLOTTaB 
Aa  AOAIN8T  COMMTTPBB-'lf AN,  TO  MAUt 
KXTRACTa  FROM  PARLIAMBirrAaT  COR- 
TBACT  AND  SUBBCUBBBa'  DBBD.^mBN 
OP  ATTOBNBT. 

WKm  the  parUamentary  oomtract  and  ike 
smbseribert^  deed  are  in  tk^poseeseUm  of  a 
party  to  suck  deed  who  katt  acted  o»  the 
committee^  or  qf  his  attorney,  or  qf  the. at'* 
tomey  to  the  company,  the  court  wiU 
compel  the  production  of  the  deed  for  the 
inspection  of  an  allottee  who  has  commenoed 
an  action  against  such  party,  in  order  thai 
such  allottee  may  be  enabled  to  take  ea- 
tracts  necessary  for  himjproperly  to  frame 
his  action. 

This  was  an  aetkm  by  the  pkntiff,  bb  si* 
bttee  of  raikfay  shana,  to  rscovar  deposits  paid 
nnan  100  shaxea  in  the  Grand  Junction  and 
Midhmd  Union  Railway  Oompany.  A  rals 
had  been  obtaiaed  calling  upon  the  defendant 
and  hia  attorney  to  ahow  caoae  why  the  plain* 
tiff  and  his  attorney  ahould  not  be  allowed  to 
inapectand  take  copiea  of  the  parliamentasy 
contract,  and  of  the  aabaciihara'  agaeenent. 
The  rule  was  obtained  upon  rsading  fkm  afi* 
davit  of  the  attorney  to  the  plaintiff,  and  of  tba 
aecrelaiy  to  the  company,  to  the  effectthat  tka 
defendant  wna  a  member  of  the  managing  co»» 
mittoa  of  the  said  coaspany,  and  had  fre^endsr 
interfered  with  the  management  of  tbe  afiuM, 
and  upon  the  affidavit  of  the  plaintiff  tiiat  kn 
waa«  with  the  defeadaat,  apartyto  the  deed» 
and  did  not  know  how  to*  frame  hia  ease  witli* 
out  seeing  it  From  the  affidavit  of  ike  da» 
fendant  it  appeared  that  he  had  subacribed  to 
the  company  aa  an  allottee ;  that  ke  waa  a  pailjr 
tothadaedno  otheiwise  than  as  the  plaintiff 
waa;  that  he  waa  not  one  of  the  oommitloa 
until  it  was  Iband  dait  the  company  conld^BOft 
that  he  took aharea  and  sifpedtke piP* 

^  oontvact  in  order  to  assist  in  wiad- 

-np  the  affiors  of  theoompany ;  that  he  had 
m-ao-partinabtaining^tna  bill;  and  that 
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the  parliamentary  contract  ^ras  qpl  in  ■his 
control.  The  affidavit  of  defendant's  attorney 
wa8«  that  he  was  not  acting  for  the  defendant 
as  attorney  to  the  company,  but  as  attorney  to 
the  defeoaant  onlv. 

Bramweil,  for  the  defendant,  contended  that 
this  was  not  a  case  in  which  the  deed  was  held 
br  one  of  the  parties  for  the  benefit  of  both, 
where  there  was  a  contract  between  two  parties, 
and  one  of  them  only  had  possession  of  the  deed, 
there  was  an  implied  a^eement  on  the  part  of 
that  one  who  had  the  deed  to  produce  it  when 
required  to  do  so  by  the  other  party,  in  such 
case  the  court  would  interfere  to  compel  the 
production.  So  again,  where  in  the  agreement 
there  was  a  stipulation  to  produce  it.  But  this 
was  difierent  from  either  of  those  cases.  At 
the  time  of  the  execution  of  the  deed  the  de- 
fendant was  not  a  covenanting  party,  and  had 
entered  into  no  undertaking  to  produce :  he 
did  not  hold  the  deed  in  the  character  of  I 
trustee,  and  therefore  the  court  would  not  in- 1 
terfere  to  compel  him  to  produce  it.  Besides, 
it  did  not  appear  that  the  defendant  had  the 
4eed  in  his  possession,  such  a  presumption 
could  not  arise  from  the  fact  of  his  being  one 
of  the  managing  committee,  but,  on  the  con- 
trary, it  appeared  from  the  evidence  that  when 
the  secretary  ceased  to  act  for  the  company,  he 
delivered  over  to  the  attorney  of  the  company 
all  books,  pajhrs,  documents,  vouchers,  &c., 
belonging  to  the  company.  Suppose  this 
action  had  arisen  in  respect  of  a  promissory 
note,  or  bill  of  exchange.  [Parke,  B.  This 
deed  was  for  the  benefit  of  the  subscribers. 
"With  regard  to  a  bill  of  exchange,  I  cannot  un- 
derstand, but  for  the  practice,  why  a  party  to  it 
should  not  be  allowea  to  see  it.]  Would  the 
court  hold  that  because  a  person  came  in  and 
ffot  possession  of  a  deed  for  his  own  protection, 
ne  was  to  produce  it  for  any  one  who  was  a 
party  to  it  in  the  first insUnce?  [Parke,B.  If 
a  person  holds  a  deed  belonging  to  a  company 
for  the  purpose  of  settling  the  afiTairs,  then, 
primd facie,  all  the  parties  have  a  right  to  see 
it.]  In  this  case,  also,  the  attorney  claimed  a 
lien  upon  the  deed,  Kemp  v.  King,  3  M.  &  R. 
437) ;  if,  therefore,  the  deed  was  in  the  custody 
of  the  attorney  upon  a  lien,  it  was  out  of  the 
custody  of  the  defendant.  [Aldersom,  B.  I 
remember  a  case  tried  before  Lord  Tenterden, 
in  which  my  client  held  a  deed  under  a  lien, 
and  his  lordship  compelled  us  to  suffer  an  in- 
spection of  the  deed,  although  by  such  inspec- 
tion our  lien  became  useless,  because  the 
parties  thereby  ascertained  the  fact,  for  the 
•uroression  of  which  only  the  deed  was  valu* 
able.]  The  affidavit  of  the  plaintiff,  "  that  he 
bad  signed  and  was  a  party  to  the  deed,  and 
that  he  did  not  know  how  to  frame  his  case 
without  seeing  the  deed,"  did  not  disclose  any 
sufficient  ground  for  the  interference  of  the 
court,  {Rowe  v.  Howden,  4  Bing.  539,  note). 
[Parke,  B.  If  you  are  a  trustee  for  the  plain- 
tiff,  surely  he  has  a  right  to  see  the  deed  to 
know  whether  be  can  support  his  action.1 
Upon  the  fact  that  the  plaintiff  had  only  signed 
to  assist  iQ  winding-up  the  aflSeurSy  he  cited 
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nutted  the  rule  ought  to  be  made  absolute. 
Per  ewriam.    We  are  of  a  different  opimoD. 
Rule  absolute.' 


3BxiAm|itcs« 
In  re  PhilHps.     March  11, 1848. 

APPLICATION      FOR     CBRTiriCATI.- 
PRACTICE. 

The  court  will  not  entertain  a  hankrwffi 
appUcatwn  for  hi$  certifieate,  wIm  k 
trade  assignee  has  been  appomted. 

The  bankrupt,  J.  Phillips,  who  caixied  on 
the  business  of  a  boot  and  shoenuker  at  C» 
bridge,  came  up  this  day,  pursuant  to  adw- 
tisement,  for  his  certificate.  It  appeared  ibt 
the  fiat  had  issued  upon  the  bankrupt's  on 
petition,  under  the  statute  7  &  8  Vict  c.  9^, 
s.  41;  that  he  had  no  estate  to  diithl>Dle 
amongst  his  creditors  \  and  that,  althoogk  ka 
debts  amounted  to  between  500/.  and  600i,io 
creditor  had  proved  and  no  trade  assignee  wai 
appointed. 

Mr.  Commissioner  Fonblanqite  said,  tli^ 
under  the  circumstances  of  this  case,  he  de* 
clined  to  entertain  the  bankrupt's  applicatioB 
for  his  certificate.  As  no  trade  assignee  va 
appointed,  it  was  impossible  the  banknpt 
could  have  complied  with  the  provision  of  Af 
statute,  (5  &  6  Vict.  c.  123,  s.  39,)  Which  n- 
quired  that  notice  of  the  certificate  inee»K 
should  be  given  to  the  solicitor  of  the  tnde 
assignee.  Mere  there  was  no  solicitor  bol  tk 
solicitor  of  the  bankrupt. 

Mr.  Tkomdike,  who  aopeared  as  solidloriv 
the  bankrupt,  submitted  that  it  was  not  » 
usual  for  bankrupts  to  apply  for  and  obos 
their  certificates  in  this  court,  where  oo» 
signee  had  been  appointed.  The  bsokn^i 
debts  exceeded  3001.,  and  therefore  bemiv- 
able  to  obtain  protection  under  the  \wM 
Acts,  and  had  no  alternative  but  to  become  i 
bankrupt. 

Mr.  Commissioner  PanbUmqsM  said,  tk 
bankrupt  might  have  obtained  protection  fri* 
the  Insolvent  Court  under  its  ordinaiyjon«»- 
tion.  A  person  who  had  not  a  single  posodtt 
distribute  amongst  his  creditors  was  not  i£t 
Bubject  for  the  operation  of  the  Banhnp^ 
Laws. 

Mr.  Tkomdike  said,  the  bankrupt's  prapo? 
had  been  taken  in  execution  sborUy  befoR^ 
bankruptcy,  which  aooouated  lor  his  hkf9%^ 
estate  to  distribute. 

Mr.  Commissioner  FdmU^nqme,  He  snf^ 
to  have  made  himself  bankrupt  sooner.  ^ 
cannot  have  his  pertificate. 

Mr.  Tkomdike  applied  for  protection  f<^  the 
bankrupt  for  a  limited  period,  to  enable  him  » 
consider  what  should  be  done. 

The  conunissioner  declined  to  grant  ik 
bankrupt  any  protectk)n. 

Application  refniei 


»  See  ateaebnam  r.  Arden.  15  M.  &  W.  Sdl 
Reporter. 
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APPEALS. 

The  previous  Sections  of  this  Series  of  the 
>i|fest  wHI  be  ibnnd  as  follow:^ 

Registration  of  Voters'  Appeals,  pp.  15,  347. 

Law  of  Attoraeys,  p.  43. 

Law  of  Railways,  pp.  7I9 178. 
Taurts  of  Eotiity  : 

Law  of  Wills,  p.  121. 

CoDstrnetion  of  Statutes,  p.  149. 

Principles  of  Equity,  p.  222. 

Pleading,  p.  241. 

Practice,  p.  268. 

Costs,  p.  197. 

Evidence,  p.  299. 
Jonrts  of  Common  Law  i 

Construction  of  Statutes,  p.  373. 

Grounds  of  Actions  and  Principles,  pp.  396, 
[15. 

Pleading,  p.  443. 

Practice,  p.  465. 

Evidence,  p.  487. 

APPORTIONMBNT   OF   RENT. 

Consiructiou  of  statute,— Scotland.--The  act 
k  &  5  W.  4,  c.  22,  for  the  apportionment  of 
ents,  anUuities,  and  other  periodical  payments, 
vxtends  to  Scotland. 

The  intention  of  the  legislature  must  be  as- 
;ertained  from  the  words  of  a  statute,  and  not 
rem  any  general  inferences  to  be  drawn  from 
he  nature  of  the  objects  dealt  with  by  the 
statute.  Fordyce  v.  Bridges,  1  House  of  Lords' 
Ja.  1. 

CONSTRUCTION   OF   STATUTBB. 

See  Apportionment  of  Rent ;  Excise  Licence, 

COSTS. 

See  Guarantie  ;  Lease ;  Railway  Act, 

DIVORCB. 

Action  dispensed  with, — Lapse  of  time, '^ A 
letitiooer  for  a  divorce  bill  held  excused  for 
lot  iiaivii^  brought  an  action  for  damages 
gmtnt  the  adulterer,  upon  the  statement  of  his 
ntnesscs,  that  they  did  not  find  him  until  three 
ears  a£ter  the  discovery  of  the  adultery*  and 
be  petitioner  was  not  able  to  pay  the  expenses 
£  an.  action. 

A -lapse  of  16  years  from  the  adnltery  not 
ladean  objection  to  the  application  for  divorce 
t  the  end  of  that  time.  In  re  Martin's  Divoree 
HUs  1  House  of  Lords'  Ca.  79. 

BVTDENCB. 

Interest  of  witness. — ^To  render  a  person  in- 
ompetent  in  the  Scotch  courts  to  be  a  witness, 
e  must  have  a  direct  and  immediate  interest 
1  the  result  of  the  suit  in  which  he  is  called  to 
ive  evidence,  or  he  must  be  able  to  give  the 
erdict  in  that  suit  in  evidence  in  his  Own  fa- 
our  in  another  proceeding. 

An  uUerest  in  the  result  of  a  suit,  which  is  to 
mder'i  jlierrfin  IncotnpteteAfto  be  a  witnefes^ 
lust  be  an  interest  of  a  substantial  nature,  and 

must  be  the  direct  and  necessary  result  of  the  I 


suit.  The  law  was  the  same  in  England  and 
Scotland  upon  this  point  previous  to  the  passi- 
ing  of  the  6  &  7  Vict.  c.  85.  IVillwf  v.  For- 
reU,  1  House  of  Lords'  Ca,  93. 

Cases  citod  in  the  judgment :  UaUtqo  v.  Rowatt* 
1  C.  &  F.  424 ;  Ueojt  v.  Bak«r,  3  T.  R,  27. 
XX0I8R   LICRNCS. 

Grocer. -^Ftift^ieaii. — Cansirwition  qfs^aiuie^ 
—The  aet  6  &  7  W.  4,  c  38,  s.  3,  extends  to 
prevent  a  person  who  is  already  a  publican  from 
obtaining  a  licence  to  carr^  on  the  business  of 
a  grocer  on  the  same  premises,  as  absoluteljr  Ri 
it  does  to  prevent  a  person,  licensed  as  a  grocer, 
from  cairying  on  m  the  same  premises  tftie 
bnsineea  of  a  publican.  M^Kenna  v.  Pope,  I 
House  of  Lords'  Ca .  6. 

OUARANTIB. 

Costs, — A,,  by  a  trust  setdement,  gave  to'hit 
son  *'  a  like  sum  of  5,000/.  sterling,  payable, 
&c.,  *fter  my  decease,  from  which  provision 
shall  be  deducted  any  sum  that  1  have  already 
advanced,  or  may  still  advance  for  him,  to  en- 
able him  to  carry  on  his  busmess."  A,  entered 
into  a  guarantie  for  2,000^  for  the  firm  of 
which  bis  i^on  was  a  partner.  A,  was  compeHed 
to  pay  that  sum,  and  the  firm  afterwaras  be- 
coming bankrupt,  he  obtmned  from  its  assets  a 
small  dividend  :  Held,  that  this  was  an  advance 
to  the  son,  which  came  within  the  description 
of  money  advanced  to  the  son  to  enable  him  to 
carry  on  business,  and  that  the  son  could  only 
claim  the  balance  of  the  5,0002.,  after  deducting 
the  sum  thus  advanced. 

The  practice  of  allowing  the  costs  m  such  a 
case  to  be  paid  out  of  the  estate,. was  disre- 
garded, ^errjr  v.  Morse,  1  House  of  Lords* 
Ca.  71. 

LEASE. 

Equitable  Mortgagee's  right  to  redeem,  — 
Parties. ^'Costs. — A  lessee  having  been  evicted 
for  non-payment  of  rent  under  the  Ejectment 
Statutes  in  Ireland,  an  equitable  mortgagee  of 
his  interest  filed  a  bill  for  redemption  against 
the  landlord. 

Held,  1st,  that  the  mortgagee  was  entitled,' 
under  the  earliest  of  these  statutes  (11  Anne/  - 
c.  2,)  to  redeem  the  evicted  premises;  and  2ndly, 
that  trustees  of  a  settlement,  to  whom  the  lease 
had  been  assigned,  were  not  necessary  parties' 
to  the  suit.  Although  the  general  rule  is  to  make 
the  party  seeking  a  redemption  pay  the  costs  of 
the  suit,  the  Court  has  jurisdiction  to  Idbk  id 
the  landlord's  conduct,  and  to  throw  the  costs- 
on  him  according  to  its  discretion.  Gera^y  r.' 
Malone,  1  House  of  Lords'  Ca.  91. 

.MARRIAGE   8ETTX.riMEWT. 

Porf ion*. ^-The  trusts,  of  a  term  in  &  post-^ 
nuptial,  settlement  of  real  estates  were:  ''jsSte^ 
the  decease,  of  the  husband  and -wlfej,  .(the  ' 


that  age  or  marriage,  if ^ch  ^gfes'sh^uTd  be  at- 
tained or  marriages  had  after  the  decease  of  the 
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simivor  of  the  settlors,  and  not  sooneri  and  if 
anj  youDff er  son  died,  or  became  an  eldest  or 
only  son  Sefore  21,  or  anv  daughter  died  before 
that  age  unmarried,  or  before  his  or  her  por- 
tion became  vested,  the  portions  provided  for 
such  son  or  daughter,  so  dyins,  &c.,  before  his 
or  her  portion  oecame  payable  as  aforesaid, 
should  survive  and  accrue  to  the  survivors  of 
such  daughters  and  younger  sons,  to  be  ec|uailj 
dh^ed  between  them,  and  paid  when  their  on- 
gtnal  portions  should  become  payable/' 

Then  followed  a  proviso  for  the  issue  of  a 
younger  son  or  daughter  dying  in  the  lifetime 
of  the  settlors*  or  after  their  death  before  his  or 
her  portion  became  due  and  payable :  and  a 
trust,  after  the  death  of  the  settlors,  for  main- 
tenaace  of  such  sons  and  daughters,  or  thetr 
issue,  entitled  to  portions  as  aforesaid,  until  his 
or  her  portion  became  payable :  with  eeeser  of 
the  term,  on  payment  of  the  portions,  or  in 
case  there  should  not  be  any  younger  children 
or  issue  of  them  living  at  the  death  of  the  sur- 
vivor of  the  settlors. 

The  settlors  had  seven  children  (besides  an 
eldest  son),  four  of  whom  died  in  the  lifetime 
of  tiiar  parents,  under  the  age  of  21,  and  un- 
married  :  Held,  by  the  Lords,  reversing  a  de- 
cree  in  Chancery,  that  the  three  survivors  were 
entitled  to  have  the  portions  of  the  four  de- 
ceased children  raised  for  them,  in  addition  to 
thor  own.  Evam  v.  Seott,  1  House  of  Uxda 
Ga.48» 

Cases  otted  in  tb«  jsdgment :  Enpevor  v.  R^fe, 

1  V«.8en.,S08;  Cbolsoodley  v.  Meyrick^  1 

Eden,  77,  85;  Hope  v.  Clifden,  6  Vea.  499 ; 

Woodcock  ▼.  Duke  of  Dorset,  3  Bro.  C .  C.  569. 

MORTOAGB 

See  Lease, 

PARTTBS. 

Seelieo^e. 

VORTXON8. 

See  Marriage  Settlement. 

PUBLICAN. 

See  Excise, 

RAILWAY  ACTS. 

Dlegai  ehttrges.--'Repayment  with  interest.^ 
Cos/#.— A  decree  giving  effect  to  allegations 
read  from  an  answer,  not  proved  nor  admitted, 
is  varied  in  that  respect,  and  an  inquiry  on  the 
subject  is  directed  before  the  Master. 

Monies  paid  for  the  use  of  a  railway,  imder 
protest  as  overcharges,  were  afterwards  paid 
mto  Court  under  an  order  made  by  consent, 
and  vested  in  the  public  stocks,  to  abide  final 
judgment  in  an  action  broufflit  to  try  the  le- 
gality of  the  charges,  which  ue  iudgment  de- 
clared to  be  illegal:  Held,  that  the  party  who 
paid  the  monies  was  entiUed  to  the  stocks  and 
dividends  and  accumulations  thereof. 

After  the  judgment  at  law  finding  payments 
made  to  the  railway  company  to  be  over- 
charges, a  bill  filed,  pending  a  writ  of  error  on 
that  judgment,  to  restrain  the  company  from 
continuing  the  overcharges,  and  for  an  account, 
&C.,  is  not  improper  nor  premature,  and  the 
phdntiffs  are  entitled  to  the  costs.  Barrett  v. 
8tockt(m  and  DarUngt<m  BaUwaif  Company,  I 
House  of  liords'  Ca.  18. 


lULILWAT.  CONTRACTS. 

Complicated  accounts, — BiU  or  cefios.— y. 
and  S,  contracted  with  a  railway  company, 
jointly  and  severally,  to  execute  mlway  wn^ 
according  to  specifications  and  prices  costaiaed 
in  a  former  contract  between  rf.  and  tbe  coin- 
pany.  S,  was  to  advance  the  money  neces- 
sary for  the  execution  of  the  woriis,  and  to 
receive  from  the  company  all  monies  v- 
cming  due  from  them  in  lespect  of  tk 
works,  and  applv  them  in  dLsehsige  of  }ih 
liabilities  under  ins  contracts.  8.  beeasic  a 
bankrupt  at  the  completion  of  the  works,  »d 
the  company,  after  paying  him  and  lus  aui;- 
nees  part  of  the  monies  due  from  them,  refiiMd 
to  account  with  N,  for  the  baknc^  whereopoo 
he  filed  a  bill  for  an  account  against  them  asi 
S.'s  assignees. 

Held,  that  although  the  case  againit  thecoo- 
pany  consisted  of  mattera  cognizable  at  lar, 
yet  as  there  were  complicated  accounts  bctwen 
them  and  the  other  parties  respectively,  a  Court 
of  Equity  was  more  competent  to  take  then. 
and  to  dispose  of  the  whole  case,  than  a  Coot 
of  Law,  and  the  bill  was  sustained  acoordiaf^. 
Taff  Vale  RaHufay  Company  v«  Ntces,  I  Hook 
of  Lords'  Ca.  111. 

Case  cited  in  the  jadgment :  0*Conaor  t.  Spaigltt, 
1  Scb.  &  Lef.  309. 

SBTTLEMBNT. 

See  Marriags  Settlement. 

SCOTLAND. 

See  Apportionment  of  Rent, 

8TATUTB8,  CONSTRUCTION  OF. 

See  Apportionment  of  R$ni  i  Emsist, 

WILL. 

Construction  of  the  word  "  survioing"'^^ 
testator,  after  various  bec^nests,  gave  toin^ 
for  life  only,  all  his  remaming  estirtes,  sod  tk 
gave  her  aU  his  capital  in  trade,  with  the  thne* 
quarters  of  the  profits  arising  therefrosi,  k 
her  life ;  but  nevertheless,  in  trust,  at  herdcaii. 
for  his  then  surviving  children,  share  aa^ 
share  alike,  '*  independent  of  the  rental  of  ^ 
said  estaies,  which  be  gave  and  bequeathed  » 
his  surviving  female  children,"  to  be  ptW  *> 
them  as  he  directed.  The  testator  then  ^ 
ceeded  thus  :— *<  On  the  decease  of  any  of  tk* 
children,  should  they  die  withoot  issue  lavfiftf 
begotten,  that  share  to  fall  to  the  rest,  and** 
on  to  the  last  female  child  ;  but  sboold  tbe7 
marry  and  have  children,  then  their  share  tog-' 
to  the  said  child  or  children,  and  from  myh^t 
female  child  to  the  males  of  my  body  livfaD* 
begotten,  with  the  same  restrictions  ss  bef^ 
expressed,  and  to  the  hein  omd  assigns  of  tke 
last  of  diem."  One  of  the  testator's  dangfattn* 
after  his  death,  married,  and  died  in  the  Iil^ 
time  of  the  widow,  leaving  children :  Held,  t}f 
such  children  did  not  take  any  interest  uno^ 
the  will,  the  word  "  surviving "  having  re^tf; 
ence  to  the  death  of  the  testator's  widow,  as- 
not  to  his  own.  Wordsworth  v.  WW,  1  HooJt 
of  Lords'  Ca.  129. 


SeeSvidmee. 


WITKSBS. 


DiaEST,    iro   JOUMIL   01  JURISPBUDENCll. 


SATURDAY,  APBIL  1,  1848L 


Pertinet,  at  nasdn  malmn  ettr  igftmnnr 

HOBIT. 


BANKEUPTCT   AND   INBOLYENCY 
LAW  AMENDMENT- 


In  a  rece&c  nmnber  (ante,  p.  454,)  we 
snbmitted  to  our  readers  in  extefuo,  the 
proposals  of  the  Metropolitan  Society  of 
jKerohants,  Bankers,  and  Traders,  for  the 
amendment  of  the  Law  of  Bankraptoy  and 
LaBdvenc^.  HaTing  repeatedly  expressed 
our  cordial  ooncuizence  with  the  general 
objects  of  this  association,  and  our  appre- 
ciation  of  the  value  and  inq>ortance  oi  the 
aertioes  rendered  by  it  to  the  commercial 
and  tff^^jjiig  communi^}  we  proceed,  in  no 
unfriendly  spirit,  to  consider  the  various 
alterations  now  su^ested  as  remedies  for 
the  admitted  evils  ansing  from  the  existing 
state  of  the  Law  of  Debtor  and  Creditor. 

The  unsatisfactory,  and  in  many  instances 
abortive,  attempts  recently  maae  to  wind 
iq»  the  fliffairs  of  insolvent  firms  by  voluntary 
anangement^  and  without  reference  to 
ertahlished  legal  tcibunals,  conclusively  de- 
monstrate how  beneficial  it  would  be  to  the 
public  if  the  administration  of  the  Bankrupt 
t^ws  were  placed  on  such  a  footing  that 
debtors  and  creditors  might  resort  to  them 
umversaUy  for  protection  and  justice.  On 
a. former  occasbn,  when  discussing  the  pro- 
posed amendment  of  theLaw  of  Debtor  and 
Creditor,  {atUe,  p.  106,)  we  ventured  to 
su^pest,  that  in  firaming  such  laws,  the  in- 
terests and  feelings,  as  well  as  the  rights  of 
debtors,  were  not  wholly  to  be  disregarded, 
9fid  we  still  continue  ta  think  this  consider- 
ation not  unworthy  the  attantion  of  those 
itba  peculiarly  npseaieai  the  creditor  class. 
It  it  not  enough  to  say,  that  the  intention 
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is  to  punish  fraudulent  snd  reckless  trader^ 
and  to  protect  and  assist  those  who  have 
sunk  under  the  pressure  of  misfortune* 
The  result  must  frequently  depend  upon  the 
machinery  emplqTeo,  and  the  course  of  pio- 
oedure  adopted  in  investigating  whether 
the  debtor  is  blameless,  or  has  given  just 
ground  for  complaint.  When  the  fiict  ii 
ascertained,  and  we  are  able  to  discriminate 
between  the  unfortunate  and  the  extravagaxtt 
or  dishonest  trader,  care  must  be  taken  that 
the  punishment  of  the  latter  should  not  be 
disproportioned  to  the  nature  and  character 
of  ike  offence,  nor  accompanied  by  such  a 
degree  of  severity  as  to  render  the  law 
odious  and  excite  feelings  of  sympathy  and 
commiseration  for  the  offender.  These 
considerations  camBot  have  been  overlooked 
by  the  committee  entrusted  with  the  pre* 
paration  of  the  statement  in  question*  oxA 
it  may  be  doubted  whether  they  have  alwavs 
been  kept  steadily  in  view  during  the  dis» 
cussion  of  the  various  changes  now  reoom> 
mended. 

The  first  and  greatest  of  the  proposed 
alterations  is,  a  return  to  the  pnnciple  of 
arrest  for  debt  upon  mesne  process.  This 
principle  had  our  support  when  its  advocacy 
was  &r  less  popular  than  it  has  now  be» 
come  amongst  the  l^al  profession  and  the 
trading  community.  We  ventured  to  doubt 
the  expediency  of  depriving  the  creditor  of 
his  best,  and  frequently  Us  only  security^ 
by  abolishing  arrest  for  debt,  at  a  time  when 
those  who  entertained  and  eiqiressed  such 
doubts  were  stigmatised  and  ridiculed  bf 
the  then  Attorney-General  (Sir  John  Cenupp 
bell)  as  parties  having  ''a  tender  regard  mr 
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tlM  vested  iatemU  of  sbetiTs  bailiflb.'' 
The  bjurious  operatioa  of  the  measure  on 
pvmie  credit  b  now  umyenally  understood, 
and  we  doobt  not  greet  benefit  will  arise 
from  retnoing  our  steps  and  r^toring  the 
law  of  arrest^  if  the  statutory  enactments 
for  effeotins;  diis  object  be  framed  with  due 
caution  and  considenition.  The  committee 
have  adopted  the  potoyisioDS  of  a  bill  for  this 

Surpose  mtrodueed  to  the  House  of  Com- 
mons by  Mr.  Warburton,  in  the  session  of 
184^9  and  the  sufficiency  of  these  provisions 
will  be  more  conveniently  ccmsidered  on  a 
future  occasion. 

The  second  proposal  of  the  committee  is, 
that  the  Bankrupt  Commissioners  should 
have  absolute  discretion  to  refuse  or  with- 
draw the  protection  of  the  bankrupt,  that  it 
should  be  compulsory  not  to  grant  pro- 
tection under  certain  circumstances  of  fraud 
or  misconduct,  and  that  creditors  who  have 
proved  their  debts  under  a  fiat  should  stand 
m  the  position  of  judgm^t  creditors,  and 
be  at  liberty  to  take  a  bankrupt  deprived  of 
jprotection  m  execution,  and  detain  him  in 
prison  for  a  period  not  exceeding  three 
years^  unless  the  Commissioner  who  with- 
drew the  protection  should  otherwise  order. 
We  are  disposed  to  think  that  the  alteration 
here  proposed,  with  certain  modifications, 
might  operate  very  beneficially.  Under  the 
present  law,  a  creditor  who  proves  under  a 
fiat  is  ip9o  facto  deprived  of  his  legal 
remedies  against  the  bankrupt,  and  it  con- 
stantly happens  that  when  a  certificate  has 
been  suspended  for  fraud  or  gross  mis- 
conduct, all  the  judgment  creditors  having 
proved,  there  is  no  creditor  in  a  position  to 
take  the  bankrupt  in  execution,ana  none  who 
will  incur  the  expense  ofproceeding  at  law 
to  obtain  a  judgment.  The  consequence  is, 
that  the  suspension  of  the  certificate  merely 
operates  to  prevent  the  trader  from  embark- 
ing in  business  Sffsin  in  his  own  name,  and 
however  blameable  or  dishonest,  he  suffers 
no  personal  punishment  or  inconvenience. 
It  may  be  reasonable  to  provide  that  when 
the  bankrupt's  estate  has  yielded  a  certain 
spm — suppose  15«.  in  the  pound — he  should 
be  discharged  from  custody.  The  circum- 
stance that  the  creditor  has  taken  his  pro- 
portion of  the  assets  of  the  bankrupt's  estate 
iqpon  distribution,  ought  not,  perhaps,  to 
deprive  him  of  the  power  of  taking  the 
bankrupt  in  execution,  as  the  imprisonment 
ia  meant  to  operate  as  a  punishment  for 
misconduct  on  the  part  of  the  bankrupt, 
and  not  as  a  satisfaction  to  the  creditor. 
Still,  precautions  must  be  taken  to  prevent 
cteditors  from  using  the  power  of  nnprison- 


ment  for  the  potpose  of  estoiting  mon^ 
from,  or  fordng  aRaagements  apoa,  the 
baakrupt,  for  tM  benefit  of  the  indhidoal 
creditor,  and  without  any  reg^  to  the 
interests  of  the  general  body.  It  is  con- 
stantly* found  that  tiie  least  meritoiiow 
creditors  are  those  who  are  the  least  for* 
bearing  and  most  vindictive  in  their  pn^ 
ceedings  against  the  debtor,  and  if  eraj 
creditor  had  the  power  of  eommittiD|i 
bankrupt  trader  to  prison,  the  power  mwld 
be  exercised  by  unprincipled  xnsn  for  pur- 
poses utterly  at  variance  with  the  objects 
and  principles  of  the  Bankrupt  Lavi. 
There  is  no  reason  why  this  diffienltf 
should  not  be  provided  against  by  judidooi 
enactments,  and  we  hope  to  find  the  cliiues 
prepared  by  the  committee  effectual  fortius 
purpose. 

The  next  sugj^estion  of  the  eommkitti 
though  not  open  to  any  serious  objecdoD) 
we  confess,  does  not  strike  us  to  be  of  uj 
great  importance.  It  is  proposed*  thst  crif 
minal  proceedings  against  fraudulent  bank* 
rupts  should  be  defrayed  out  of  the  nstioBii 
funds,  instead  of  out  of  the  bankrupts 
estate.  No  doubt,  it  would  be  desirable  Uut 
the  parties  who  undertake  criminal  prosecu- 
tions bond  fide,  with  the  view  of  furtheiio^ 
the  ends  of  justice,  should  be  uniformi?  ii- 
demnified  a^nst  expense,  but  there  does 
not  seem  to  be  any  gcKid  reason  why  prose* 
cutions  for  offences  against  the  Bankrupt 
Laws  should  be  the  subject  o{  any  pecoliir 
rule  with  regard  to  expenses ;  and  if  tke 
proposals  of  the  committee  are  carried  into 
effect,  and  plenary  power  given  to  the  Coin- 
missioner  and  the  creditors  to  piuish  tk 
bankrupt  for  fraud  and  misconduct,  ire  sp- 
prebend  it  can  seldom  or  never  be  necesssiy 
to  proceed  against  a  bankrupt  by  iDiiA- 
ment. 

To  obviate  the  practical  difliculties  dov 
arising  in  establishing  an  act  of  banknipti? 
upon  a  summons  issued  under  the  5  &  6  Met 
c.  122,  s.  11,  itis  proposed ;  1st,  tosimpliiy 
the  notice  and  affidavit  preliminary  to  ob- 
taining a  summons ;  2ndly,  to  facilitate  the 
notice  of  the  service  of  summons ;  3rdlj,  to 
require  evidence  from  the  debtor  beyond  his 
mere  affidavit,  of  his  having  a  sood  deteacr 
to  the  creditor'a  claim ;  and  lastly,  to  r^ 
quire  security  by  bond  with  sureties,  fortbe 
protection  of  tne  debtor's  property  dimaf 
the  interval  between  the  return  of  the  sun- 
mons  and  the  completion  of  theact  of  biok- 
niptcy,  and  in  default  of  such  security,  cr 
upon  Uie  non-appearance  of  the  debtor,  J» 
empower  "the  Court  to  direct  one  of  its 
ofiScers  to  take  charge  of  the  debtor's  pm- 
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petty.  Ab  to  tibe  ftnt  of  Aete  suggettibnSi 
the  form  of  the  silUbvit  and  notice  is  pre- 
scribed by  act  of  pftriiament,*  and  seems 
sufficiently  simple,  bnt  the  general  rules 
and  ordersi  made  for  carrying  this  portion 
of  the  act  into  effect,  have  b^me  the  sub* 
ject  of  general  and  well-founded  complaint, 
and  require  to  be  not  only  simplified  but 
considerably  modified.  Service  of  the  notice 
and  summons  must  now  be  personal ;  and, 
considering  the  serious  consequences  which 
fisllow  to  a  trader  who  does  not  appear  to  a 
summons  issued  under  the  act,  it  does  not 
seem  proper  that  personal  service  should 
be  dispensed  with,  unless  in  cases  where  it 
is  proved  to  the  satisfaction  of  a  Commis* 
sioner,  that  the  debtor  keeps  out  of  the  way 
to  avoid  service.  It  is  only  under  cireum* 
stances  similar  to  those  which  justify  the 
issue  of  a  writ  of  distringas  to  compel  ap- 
pearance in  an  action  at  law,  that  personal 
service  should  be  dispensed  with  in  pro- 
ceeding tarender  a  trader  a  bankrupt.  The 
proposal  to  oblige  the  debtor  to  give  some 
evidence  beyond  Ins  own  affidavit,  that  he 
has  a  good  defence  to  the  summoning  ere* 
ditor's  demand,  is  well  deserving  of  con- 
nderation.  llie  form  of  the  affidavit 
given  by  the  act,  (sched.  B.,  Np.  2,)  ope- 
rated as  a  positive  encouragement  to  peijury. 
The  debtor  is  not  required  to  make  tne  com- 
mon affidavit  of  merits,  but  is  only  called  upon 
to  swear  that  he  ^'believes  he  has  a  «>od 
defence  to  the  demand,'*  an  affidavit  whieh 
an  unscrupulous  and  unprindpled  debtor  can 
always  find  abundant  excuse  for  makine; 
and  according  to  the  present  practice  of  the 
Court  of  Bankruptcy,  upon  such  an  affidavit 
being  produced,  the  summons  is  not  only 
dismissed,  but  dismissed  with  costs,  to  be 
paid  by  the  summoning  creditor.  The  pro- 
ceeding in  many  cases  is  a  mere  mockeiy. 
The  proposition  to  require  security  by  bond, 
with  sureties,  for  the  protection  of  the 
trader^s  property,  after  the  summons  and 
befbre  the  act  of  bankruptcy  is  complete, 
presents  various  difficulties.  No  doubt  the 
mterval  is  often  employed  by  a  dishonest 
trader,  in  placing  his  properly  beyond  the 
reach  of  his  creditors.  Stdl,  it  must  be 
borne  in  mind,  that  the  seizure  of  property 
by  an  officer  of  the  Court  of  Bankrupt^ 
would  frequently  operate  harshly  with  re- 
spect to  a  debtor  who  was  not  insolvent,  by 
preventinff  him  ftom  paying,  securing,  or 
eompounmng  with  his  creditor,  and  thereby 
avoiding  the  commission  of  an  act  of  bank- 
ruptcy.   If  this  difficulty  cannot  be  satis- 

"  5  &  6  Tict.  c.  123.  Sdiedob  A.,  No.  1. 


factorily  provided  for,  perhaps  the  interval 
of  foaiteen  dayis  now  allowed  between  ^ 
service  of  the  summoas  and  the  eonpletioBLv 
of  the  act  of  bankruptcy,  may  in  certaiii' 
cases  at  ali  evmts,  be  advantageonaljr 
abridged. 

The  suggestwns  of  the  committee  to 
facilitate  the  administration  of  insolvent 
estates  in  the  Court  of  Bankruptcy,  and  to 
remove  unneeessory  sources  of  expense  and 
delay,  have  for  the  most  part  our  cordial 
approval,  but  we  are  compelled  to  defer  the 
further  consideration  of  the  recommend* 
ations  which  fall  under  this  head,  until  next 
week. 


UNNECESSARY   ACTIONS   PRE- 
VENTION BILL, 

Lord  Campbell  has  presented  to  the 
House  of  Lords  a  bill  ''  for  preventing  the 
unnecessary  multiplication  of  actions  in 
certain  oases,'*  consistmg  of  a  single  dause, 
which  we  print  without  curtailment.  The 
object  of  the  bill  seems  to  be  to  give  a 
person  standing  in  the  relation  of  a  husband 
or  father,  to  whom  a  right  of  action  haa 
accrued  for  a  tort,  the  right  of  proceeding 
in  the  same  action  for  an  injury  committed 
to  the  wife  or  infuit  child  of  the  plaintiff. 
The  law,  as  we  undenttand  it,  now  is,  that 
if  an  action  be  brought  for  personal  suflfep- 
ing  or  injury  to  the  wife,  mfiieted  during 
the  coverture,  the  husband  and  wife  ttmat 
join ;  but  the  husband  cannot  j(^  in  this 
action  any  cause  of  action  for  wfaidi  he 
mi^ht  sue  separately,  Fev  instance,  in  on 
action  by  husband  and  vrife  for  an  injury 
done  to  the  wife,  the  husband  cannot  recover 
dami^es  for  the  loss  of  the  wife's  society  or 
assistance,  or  for  the  expenses  incurred  in 
curing  her  ;^  but  for  sucn  consequential  in* 
juries  he  may  and  ought  to  sue  ahme.  So, 
with  respect  to  injuries  inflicted  on  a  child 
of  tender  age,  as  the  law  now  stands,  the 
father  cannot  sue,  unless  there  be  evidence 
to  sustain  an  allegation  of  loss  of  service,  or 
the  parent  has  necessarily  incurred  some 
consequential  expense.*'  The  practice  in 
those  eases  is  to  sue  in  the  infanrs  namely 
guardian  for  the  injury  infficted  on  tlie 
mfant,  and  the  parent  must  bring  a  separate 
action  for  any  loss  or  expense  to  which  he 
has  been  put.  It  must  he  admitted  that 
this  is  a  state  of  the  law  which  renders  some 
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mteabnent  desinMe.  IRuBOker  Lrad 
Gmpbell's  bill  Bnpfdies  tn  eBoatoAvamsdy 
oar  TCfldeEs  alndl  jndge  fiortibemBeliros.  To. 
our  jndgBBent,  it  appears  ihtX  the  clause  ia 
not^poy  dearfj  or  luqppily  framed.  It 
as  follows : — 

"  For  preventing  the  tmnecessary  multapiicar 
lion  in  actions  in  certain  cases  herein-after  men- 
tfonsd,  be  it  enacted,  8k.,  That  when,  by  rea* 
Sttn  of  anr  trespass  or  vnlawfial  act  or  neglect, 
8  cause  of  action  hath  or  shall  have  aoeraed  to 
aof  person  for  some  loss  or  i]]^iury  to  such 
Barson,  and  also  another  canseof  action  to  such, 
nerson  in  respect  of  loss  or  injury  caused  by 
uie  same  trespass  or  unlawful  act  or  neglect  to 
the  wife  or  child  of  such  person,  such  child 
htang-  mder  the  age  of  21  years,  it  shall  not 
hermftar  be  necesssry  to  bnng  nrare  than  one 
action  in  respect  of  such  several  losses  or  in- 
juries, but  the  husband  or  parent  shall  in  such 
case  bring  an  action-tevecover  damsges,  not 
only  in  respect  to  the  loss  or  injury  to  himself 
or  herself  oy  such  trespass  or  unlawful  act  or 
n^lect,  but  also  in  respect  to  the  loss  or  injury 
thereby  caused  to  such  wile  or  child ;  and  the 
jtfiy  shall  assess  the  damages  separately  in  re* 
apiet  of  die  loss  or  injury  sustained  by  such 
party ;.  and  such  plainkiff  shall  hoid  such  son 
cf  money  ss  he  may  recover  for  lesa  or  mjarv 
tD.has  or  her  child  as  a  trustee  for  such  ch 
aad  shall  pay  it  over  to  such  child  an  such 
duld  attaining  the  age  of  21  years. '' 

It  does  not  cleoriy  appear,  whether  the 
laamed  iramer  of  thi^  mil  intends^  that  a 
Cflme  of  action  acoruing  to  the  ^aidier  in  his 
ami  i%ht,  aad  another  fbr  an  injuiy  done 
to  his  wife  or  ^ild,  dunild  be  eontamed  in 
the  same  •count  cf  the  deelBrataoa,  or  form 
this  sabject-matter  of  separate  eounta.  Nor 
does  the  pvevision  whioh  entitles  the  paraat 
to  hold  the  sum  recovered  fbr  an  injury  to 
hb  child,  until  tibe  child  attains  the  age  of 
23,  aad  then  directs  it  to  be  paid  over, 
aapescrtQ  ib  to  be  quke  satisfiiotory.  lo 
thefmd  thus  held  in  tnwt  fbr  an  infant  to 
be  &ble  to  the  payment  of  interest  ?  and 
vdlot  means  are  to  be  taken  to  enfbree  pay- 
ncnt  when  the  child  comes  of  age  T  We 
m  not  certain  that  1^  enactment  may  not 
introchice  an  amount  of  social  mischief  and 
domestie  dnunion  which  would  more  than 
ooniiteihakDce  any  benefit  to  be  deri^^d 
tern  it.  At  all  events,  we  tmst  the  bili  may 
not  pass  vntiMrot  furd^  conmderation. 
»■  ■     ..■■.,. — -- 
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7  ft  8  Yict.  a.  103,)  : 
their  laboarsi  and  itmnathe  omiiaissd  tk 
aosanlt  haa  not  beoa  anch  ao  to  inqpixe  <m> 
fidenoe  that  the  pmaubf  andmdepmdfuff  d 
itheelaBtrse  bodicamaj be miivfnwllyniai 
apoo..  In  no  Isk  than,  ten  w^*«!vm^ 
bionght  hefom  ooBumttee^have  the  letou 
for  that  mimber  of  citiea>or  borooghs  lieea 
declared  void«  on  the  orauiidB  that  btiba 
or  tnatiiig  pievaiied  to  anch  an  extent  ssta 
inflaence  and  thereby  vitiafte  the  elediak 
That  0QKnq>t  and  ilkgal  pesetiGes  of  tUi 
deaoobtioB  should  bc».»en4enipQBsrily,  sod- 
cesflliii  muat  be  dqdoeed  1^  parsons  of  a& 
parties  who  approve  of  &  sepnesenUtin 
system  of  sovenimeiit^  but  it  18  ooosolitflrj 
to  leiect  Uiat  the  aaleet  rommittees  have 
done  their  doty  impartially  and  unflinch- 
ingly»  and  that' in  no  iaatanoe  has  it  beta 
even  insinuated,  inmde  or  outside  the  yak 
of  pariianient)  that  ai^  one  of  the  ons- 
raittees  haa  been  inflnMuntd  i^  its  detent 
nation  by  politieri.  or  pemmd  feriin^  a 
bft'imgr  othw  oenaidflBatifln  diaa  that  ann| 
fxom  a  iuat  s^^preciBtion  of  the  importait 
but  unfiileaaaat  piAlk dutr  the  membenrf 
those  eommiftteea  wen  aoleaBly  pkdgedto 
perform. 

Without  reverttnstotha  fcnod  satofr 
dent  to  the  Gsenvaie  Aot»  (10  Geo.  ^t. 
1 6y)  it  woe  perfectly  notorioa^  thai  andB 
the  kte  act,  (the  9  Geo*  4«  c  22,)  ahi^ 
1SO0  fsmiiisafy  twmed  **  striiring  the  bnia 
out  of  a  comaittoe,'*  waa  deemed  an  ap» 
tion  of  the  geeatest  importaaceito  thepaitie^ 
and  that  it  was  mivenaily  fel4  the  leaiit 
depended,  at  least  quite  aa  much  upoa  Hut 
Gcnatitotion  of  the  oommittee  aa  ii^oa  tk 
merits  of  the  petition*  It  is  iaBpoaableaiA 
to  feel  that  the  eatabliskmeDt  of  a  tabnal 
for  the  trial  of  ekction  petitiona,  acting  ina 
judicisl  spirit,  not  subject  to  wtMrortby  sitf* 
pioiona  and  juatly  entsded  to  public  coat 
denee,  la  an  impnovemeut  upon  the  fonscr 
system,  whidi  cannot  £ul  in  tim^  to  elenfe 
the  character  of  the  repiesentstive  hofy 
and  indinctly  to  diaooiiiiage  andL  ri^ress  lOr 
due  paoceedingaat  electiuis. 

Having  dinsefeed  attention  to  the  noit 
patifyiog  feature  disekiaed  hj  the  prooesd- 
inga  of  the  sdeot  oommitteea  danng  the 
present  sesaioa,  we  may  ohaervs^  that  tin 
only  inettber  (tf  the  l4;al  paofinsion  vhs 
has  lost  hia  seat  by  piSUami.  ia  Mr.  Jabft 
Jama^ wfaowaajntsniedfiwHordbaaa.  Ia 
Ithia  caacb  the  aeal  of  M^yaiidons  fiienda  £» 
ilkgri.trartingr^ 


^iahod  anrkeyidenoB  _ 

Thb  committeea  adfeeled  Ibr  llie  tnai  of^ji^^^  return  waa  not  conaidered  defenabfe. 

The  petitions,  i^g^onat  tb^  xetoma  for  the 


TCHmoof 


Immghsof  Ljae  RqSW«BA  ILxmde  have 
not  been  sueocssful  in  rstcating  cidhef  Sir 
Fitiroy  Kelly  or  Mr.  Watson ;  for  although 
n  the  latter  esB  tlifr.ekcfcisn  wem  declared 
ml*  Mr.  Aawi,  tha  kle  aodber  iar 
lanbeth,  and  nak  Mc  Wataom,  aoeaeededi 
to  the  •  vMmai  seat  Ms.  Hohbooae*  a 
mmWr  cf  the  WoBtem.  Giroiiit»  has  bean 
rataumd  for  the  eify  of  Linoe^  upan  a 
vaBBDcy  eaused  by  petitinn,  and,  except  8«b- 
stitalmg  bis  name  for  that  of  Mr.  Jiolui 
Jovis,  the  Lial  of  "Jjuryean  in  Paiim- 
nent,"  which  we  snbndtied  to  our  readeio  §k 
ihe  aiofle  of  the  genoni  deotum^  haa^  up  to 
tills  time,  nndergone  no  diange*  and  the 
total  nuaber  vemai&a  a»hfl£Dfe. 


SEVERAL  ACTIONS  YOK  THE  SAME 
DEMAND, 

The  iit^tioB  arkhig  out  of  the  ndluva^ 
maiia  prodticad  naay  inatanees,  in  wiuch 
great  hard^iiip  was  ocoBioned  hy  the  mtd* 
tipUeatioB  of  actioiia  funded  on  the  aaaie 
imhjecfcdHatter.  Where  sofoxal  parties  were 
jointly  liable,  and  were  oafeiaHy  aaed,  it 
vma  freqneattyiiapoaaiUelorthe  defendants 
to  plead  in  abatement  die  noojoinder  of 
0OBtractMn>  heeaose  horn  the  nimiber  of 
pevsoae  eoncemed  in  the  imposed  Hmfep- 
Calanga,  the  affidsfit  required^  xnder  tise 
atBtiite  a  ft  4  Will.  4,  e.  42,  giring  tho  re- 
sideooes  of  the  ooKtontractors,  a^  stating 
^hat  they  were  resident  witfara  die  jwiadic* 
ion,  could  not  be  made.  Many  applica- 
tiuMB  have  been  made  to  the  Courts  of  Law 
fanig  the  hMt  two  years,  cm  the  part  of 
defendants  for  relief  where  actiona  have 
)een  vexatiously  multiplied,  but  the  Courts, 
lowever  desirous  they  may  have  been  to 
:ielf>  the  defeadanta,  have  uniformly  held, 
hat  where  there  was  no  misconduct  on  the 
)art  of  the  plaintiffs^  and  no  abuae  oi  the 
iroceas  of  the  Court,  they  could  not  inter- 
eie  to  deprive  the  plaintiffs  of  an  acknow- 
edged  le^  right. 
The  question  was  veiy  fully  discussed  in 
case  of  Giles  and  another  v.  Tooth,^  in 
he  Court  of  Common  Fleas.  In  that 
ase  the  plaintiffs  claimed  a  sum  of  about 
,500/.  for  senrices  alleged  to  be  perfcnrmed 
y  them  in  connection  with  a  proposed 
ulwaj,  and  brought  eleven  distinct  actions, 
gainst  as  many  different  individuals,  charg- 
ig  them  as  members  of' the  ptnviaional 
THunittee  of  the  projected  railway 
FpQn  an  sfficEsfit,  sirowuig  that  the 

^  3  Gom-JlaBni&.£epaiti^  p.  £65* 


soilghtto  bamovered  in  these  .actiooa  war 
one  debt  only,  jqoid^  if  due  at  all,  due  jointly 
by  the  several  defendants,  the  Court  granted 
a  rule  to  show  cause,  why  the  plaintiffs 
should  not  elect  to  proceed  o»  one  of  -the 
eleven  actions,  and  why  the  proceedings  in 
the  other  ten  aetions  shocdd  not  be  stayedl 
When  the  nde  eame  to  he  discaased,  how* 
ever,  the  Court  was  unanimously  and  deatly 
of  opinion  that  it  could  not  be  sastained, 
and  that  the  Cowrt  ooold  not  interfere  to 
relieve  the  defendant  ham  the  accumula- 
tion of  costs,  without  violating  establiahad 
principles.  **  The  mere  circiimstwtee,"  sa^ 
Chief  Justice  Wilde,  ^'of  the  defendaota 
being  phieed  in  a  situation  of  hardship,  is 
no  ground  for  depriving  the  phdntiffsof  aay 
rights  which  ordinarily  belong  to  suitor^ 
unless  the  Court  can  see  that  they  have 
been  guilty  of  improper  or  oppressive  con* 
duct,  or  that  some  eqtnvfdent  can  be  given 
to  the  plainti(fi»  for  the  measure  of  relief 
affmrded  to  the  defendants.  It  is  perfectly 
competent  totheplaiittiffb  to  proceed  against 
any  one  of  the  parties  separately,  unless  the 
defendant  so  sued  ean  give  them  the  benefit 
of  a  better  writ  against  the  whole  of  the 
joint  contraotors;  and  if  any  difficult 
presents  itself,  it  ia  cne  that  is  occasioiicd 
solely  by  the  ftifft  of  the  defendants  having 
entered  into  so  inconvenieBt  a  partnership.** 
After  observing  that  the  Court  could  not 
pronounce  anv  rule  for  the  relief  of  the  de- 
fendants which  would  not  operate  iDJtiriously 
to  the  phdntilRi,  or  give  rise  to  difHeukies 
in  the  way  of  their  prosecuting  die  suit,  die 
learned  Chief  Justice  concluded  by  saying : 
— '*  If  there  be  any  great  incoirveuience  or 
hardship  in  the  present  state  of  the  law, 
resort  mwst  be  had  to  the  legislature  to 
pnmde  new  remedies  to  meet  new  com- 
binations  of  circumstances^*' 

We  are  rejoiced  to  learn  that  the  sag- 
gesdon  thus  thrown  out  has  been  adopted, 
and  that  Lord  Denman  has  introduced  a 
bin,  now  before  the  House  of  Lords,  the 
object  of  which  is,  to  prevent  oppressive  and 
vexatious  proceedings  by  bringing  sevend 
actions  for  the  same  demand.  We  shdl 
find  an  eariy  opportunity  forsubmittiagdie 
provinons  of  this  bill  to  our  readers,  and- 
hope  to  find  it  adfords  areaaedy  for  an  ad- 
roitted  evil,  without  injuriously  infrin^g 
upon  the  rights  of  parties  who  have  claima 
against  pubHc  oompanies. 


iu 


RipedTqtaimHU^  W  if/km  Bity. 


JlEPBlL   OP   ATTORNETy   CERTI- 
FICATE DUTY. 


Ws  are  glad  to  obaeire  that  the  injustice 
of  the  CertiieateTaz  has  heen  takea;;up  by 
the  public  press,  because  thereby  new  Uffht 
wiU  be  thrown  upon  the  subject,  and  luti- 
inately  it  will  be  understood,  as  wdl  by  the 
public,  as  tile  legislature. 

An  able  artble  has  appealed  in  the  "Dailj 
News/'  in  which  the  injustioe  of  the  tax  is 
strongly  condemned,  but  the  writer  is  of 
opinion  that  the  wisest  course  has  not  been 
adopted  to  obuin  redress.  He  thinks  that 
the  attorneys  should  have  associated  them- 
selves with  the  several  other  classes  of  the 
community  who  are  subjected  to  the  pay- 
ment of  an  annual  licence, — such  as  pawn- 
brokers, publicans,  pedlars,  hawkers,  horse- 
dealers,  &c.,  whose  united  exertions  might 
have  aided  the  cause  of  the  profession. 

The  attorneys,  however,  rest  thnr  case 
upon  the  ground  that  th^  are  the  only 
frofeBtionai  class  subjected  to  a  poll-tax. 
They  urge,  that  no  medical  practitioner — 
"Whether  physician,  surgeon,  or  apothecary, 
pigrs  any  annual  impost ;  nor  the  dergy — 
whether  bbhops,  deans,  rectors  or  cu- 
rates ; — ^nor  the  army  or  navy ;— nor,  above 
dl»  the  higher  branch  of  the  legal  profes- 
sion. Besides  these  recognised  professions, 
.  there  are  various  other  dasses  whose  income 
is  derived,  more  or  less,  from  mental  rather 
than  bodily  Ubour,  such  as  engineers,  andii- 
tects,  and  numerous  branches  of  art  and 
manufacture;  to  which  may  be  added  all 
kinds  of  brokers,  agente,  and  accountants, 
and  lastly,  the  host  of  officers  of  ffovem- 
nient  and  of  public  companies,  and  other 
eornmerdal  establishmente.  None  of  these 
classes  pay  any  similsr  assessment  to  that 
of  the  certificate  tax. 

It  appears  by  the  statement  m  the  Daily 
News,  that  the  revenue  derived  from  licences, 
amounts  well  nigh  to  1,100,000/.  The 
promoters  of  the  recent  meeting  would 
SNBaroely  have  been  '*wise  m  their  genera- 
tion *'  if  they  had  just  now  submitted  to 
the  Chancellor  of  the  Exchequer  the  aboli 
tion  of  this  large  sum.  Their  own  case  is 
comparatively  of  moderate  amount,  and 
stands  upon  the  simple  prindple  that  one 
branch  of  ojie  of  the  learned  professions  is 
ahme  mulcted.  There  may,  for  aught  we 
know,  be  divers  plausible  reasons  for  sub- 
ketuiff  |iawnbrok«r8  and  pedlars  to  an  annual 
uapesition,  in  return  for  jirivileees  which 
Wf  enjoy.  We  believe,  indeed,  that  al- 
«m|^  ^e  registratkm  of  profiessions  and 
tradte is  useful  to  the  poblii^  a  smaU  fee  to| 


defray  &e  expense  of 
should  done  be  paid. 


The  petition  which  was  agieed  to  al  tk 
public  meeting  on  22nd  Maieh,  has'  mm 
that  day  remiuned  for  signature  at  the  BiD 
of  the  incorporated  Law  Soeiely,  bat  hai 
not  yet  been  signed  by  as  miny  of  Ik 
London  profession  as  might  hate  been  «- 
pected.  It  has  been  suggested  that  penaa 
should  be  employed  to  call  at  the  offices  of 
attorneys  and  solicitors  and  obtain  tbor 
signatures.  No  doubt  a  large  number  of 
them  are  so  engaged  that  a  wdk  to  Chancery 
Lane  is  inconvenient,  but  as  the  HiU  b 
open  from  9  o*doek  in  the  morning  nntQ  10 
at  night,  surely  every  one  might  at  anoe 
time  or  other  record  his  wish  to  be  xetiered 
from  this  imposition.  It  would  be  a  point 
in  favour  of  the  unanimity  whidi  pienOs 
on  the  subject,  if  every  one  took  that  trooUei 
instead  of  vraiting  until  cidled  upon  ethk 
own  office.  Every  practitkner  in  the  me* 
tiopolis  recdved  a  letter  informing  him  ef 
the  meeting,  and  notice  haa  beeniepeBtB% 
given  in  the  public  papers  that  the  petitiia 
is  ready  for  signature. 

The  Bill  for  the  reneal  of  the  tax,  ire  m- 
derstand,  has  been  drawn  and  settled  }ff 
counsel,  and  a  deputation  appointed  to  mi 
upon  a  distinguished  county  member  to  ttk 
charge  tibereof.  The  petitkia  should  be  re^ 
to  be  presented  at  the  time  of  intgodscMg 
the  bill,  and  might  probabfy  be  introstelli 
the  same  member. 


Since  last  week,  petitions  for  the  Repeil 
of  the  Certificate  Duty  have  been  presented 
from  the  following  places : — 

Altrincbam.  Northamptonshire. 

Battd.  Pontypooi. 

Bury.  Society  of  Staple  lo. 

Congleton.  Witney. 
Newnham. 

The  number  of  signatures  now  amoants  to 
2,082,  besides  those  represented  bj  the 
Incorporated  Law  Society. 

The  additional  members  to  whom  the 
above  or  other  petitions  have  been  sent,  not 
comprised  in  our  former  lista^  are : — 

Mr.  Buck.  I  Mr.  Henley. 

Mr.  Deedes.  Mr.  Munta. 

Mr.  Hayter.  | 


Amongst  the  various  suggestions  for  oos- 
dilating  that  important  personw^  tk 
Chanodlor  of  the  Exchequer*  we  find  iia 
still  uiged  that  some  aubstitute  shoidd  U 
provided,  either  wholly  or  partly*  in  ttea^ 
the  present  impost,  or  that  a  partial  i 
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mtm-QH^fAkataiAhe  requested.  From  the 
means  of  infonnatioa  we  possess,  we  are 
satisfied  that  the  proposed  increase  of  the 
dutj  on  Articles  of  Clerkship  would  be 
generally  reMted  by  the  profession,  not  only 
on  account  of  its  injustice  as  a  tax  not 
levied  upon  any  other  class,  (except  a  mo- 
derate duty  on  the  amount  of  premium), 
but  because  they  are  convinced  that  these 
stamp  duties  do  not  promote  the  respecta- 
bility of  the  members,  and  that  the  charac- 
ter and  station  of  the  body  would  be  better 
advanced  by  appropriating  those  duties  to 
the  better  education  of  articled  clerks  pre- 
vious to  their  entering  the  profession  and  the 
fonnding  of  lectureships  and  rewards  for 
proficiency. 


COMPULSORY    REFERENCES    AND 
COMPROMISES. 

We  have  for  some  time  deferred  noticing 
an  objectionable  practice  on  the  trial  of 
causes,  which,  thou|^  not  very  frequent, 
ought  not  to  pass  without  comment.  We 
mean  the  references  and  compromises  which 
take  place  at  nisi  pritu  and  the  assizes 
without  the  consent  of  the  parties  or  their 
attorneys.  An  instance  occurred  at  the 
last  sittings  in  the  Exchequer,  and  there 
was  another  about  a  year  ago  in  the  Queen's 
Bench.  The  practice  is  more  frequent  at 
the  assizes,  and  is  adverted  to  briefly  in  the 
first  address  of  the  Metropolitan  and  Pro- 
vincial Law  Association  as  one  of  the  griev- 
ances to  be  redressed. 

There  can  be  no  doubt  that  the  majority 
of  references,  whether  induced  at  the  in- 
stance of  the  Bench  or  the  Bar,  are  very 
properlv  made.  Where  a  case  depencb 
upon  the  investigation  of  complicat^l  ac- 
counts, it  is  scarcely  possible  for  a  jury  to 
do  complete  justice,  and  an  arbitration  is  the 
best  course  to  be  adopted,  though  perhaps 
the  learned  members  of  the  Bar  are  not  the 
fittest  persons  on  all  occasions  to  decide  upon 
the  minute  details  of  a  long  account.  But 
the  objection  which  we  hear  from  various 
quarters  is,  that  the  nttomey,  on  behalf  of 
his  client,  is  not  permitted  to  have  a  voice  in 
the  matter.  In  19  cases  out  of  20,  and 
perhaps  in  a  larger  proportion,  the  attornevs 
would  readily  assent  to  the  suggestion  of  the 
Court  or  the  advice  of  their  counsel ;  and 
that  they  do  so  is  manifest  from  the  singu- 
larity of  the  instances  in  which  any  conmct 
of  opinion  arises.  Where,  however,  the 
attorney  withholds  his  consent,  we  think  it 
may  be  safely  conduded  that  he  has  good 
veasons  for  it»    The  dient  has  a  n^iU  to 


have  his  cause  triad  by  a  jury.  He  cannot 
be  nonsuited  when  he  is  ready  to  proceed 
with  the  trial,  and  there  cannot  be  a  verdict 
against  him  before  die  case  is  heard. 

Some  members  of  the  bar,  however,  eon* 
tend,  that  when  a  brief  has  been  delivetad, 
the  cause  is  in  their  hands  and*  they  mtf 
deal  with  it  as  they  please.  The^  usually, 
indeed,  consult  the  wishes  of  their  clients, 
for  if  they  frequently  acted  in  opposition  to 
them,  th^  woidd  have  few  opportunities  of 
exendsfaig  their  dominion*  According  to 
the  record,  the  attorney  is  "put  in  the 
place"  of  the  suitor,  and  we  think  the 
counsel  is  bound  to  follow  the  "instructions" 
of  the  attoraev.  So  &r  from  the  itounsel 
who  accepts  a  brief,  being  entitled  to  settle, 
compromise,  or  refer  the  cause  as  he  pleases, 
his  retainer  binds  him  to  conform  to  the 
instructions  it  contains.  He  can  sufficiently 
defend  himself  against  an  action  for  defama- 
tion uttered  in  the  progress  of  a  cause,  be* 
canse  his  statement  has  been  made  on  the 
authority  of  his  instructions.  We  do  not 
mean  for  a  moment  to  doubt  that  the  soitora 
may  safely  entrust  their  interests  to  the 
bar ;  on  the  contraiy,  we  know  that  almost 
universally  Uiose  interests  are  implidtly 
confided  to  them  ;  but  we  maintain  that 
there  is  no  necessair  surrender  by  the  de- 
livery of  a  brief  of  all  cont4rd  over  the  conr 
duct  of  a  cause. 

It  may  be  said  that  in  the  present  state  of 
business  at  the  assises  and  at  nin  j»rtii#,  a 
discretion  must  be  Idt  to  the  Court  to  dis- 
pose of  causes  which  cannot  be  properly 
tried  by  a  jury.  We  doubt  not  that  tte 
judge,  limited  to  a  certain  number  of  day% 
and  desirous  of  clearing  his  Cause  list,  has 
no  other  choioe  than  to  recommend  com- 
promises or  references  in  oases  which  eaa 
be  so  disposed  of.  We  assume  that  the 
Court  ana  the  Bar  do  the  best  they  can  in 
the  circumstances ;  but  there  must  be  no 
denial  of  justice  for  the  sake  of  any  one's 
convenience.  The  suitor  has  a  right  to  have 
his  cause  tried*  If  there  be  not  sufficient 
time,  according  to  the  present  arrangemeati^ 
those  arrangements  should  be  altered.  A 
difiPerent  dirision  of  labour  might  be  made. 
It  is  scarcely  neoessaiy  that  so  many  as  four 
judges  should  sit  to  hear  every  point  that 
comes  before  theCommon  Law  Courts  when 
a  single  judge  in  EquiW  decides  the  most 
important  questions.  On  some  momenfeoas 
subjects  the.whole^rce  of  the  Court  iQay  be 
requisite,  and  an  opportani^  'of  appeal  alp 
lowed.  And  if  justice  cannot  be  adnrinistfred 
by  the  present  judges,  the  mmiber  oi^bilo 
beincf«Med.    We  are  sue  that  Oe  ydbUe 


&.  A.,,  ofiklie  Inner  Temple,  Special  Pleader. 
Benning&Gb.    1848. 

.  We  recommend  this  little  TreaUse  to  the  care- 
Ivd  penual  of  every  student,  and  eball  take 
an  early  ppportonity  of  calling  attention  to  its 
eontents. 


The  Iavs  of  England  relating  to  Public 
Healtli :  including  an  fepitome  of  the  Law  of 
Nuisances,  Police,  Highways,  Waters,  Water- 
counes,  Conmers,  Banal,  &c.,  relating  thereto ; 
Hith  an  Hirtoiieal  Review  of  the  Law  of 
Sewera;  and  an  examination  of  tiie  proposed 
measure  of  Sanatory  Legislation  now  before 
Parliament.  By  J.  Toulmin  Smith,  of  Iin» 
cohi's  Inn,  £sq.»  Spedal  Pleader.  Sweet 
1848. 

This  is  a  well-timed  work,  and  desenret  con- 
•ideration,  but  we  must  weigh  well  the  author's 
opinion  on  the  proposed  bill  relating  to  the 
public  health. 

The  Synopsis  of  Summary  Convictions; 
showing,  at  one  view,  the  Penalties,  &c.,  for 
l,aoo  Offenees,  when  Pfooeedinga  must  be 
commenced,  what  Justices  to  Convict  in  each 
caae,  &c.»  with  an  Introduction,  Practical  Ob- 
servations, Forms,  and  Notes,  embodying  the 
entire  Law  and  Practice  relating  thereto ;  an 
Epitome  of  other  matters  usually  coming  be- 
fore Justices  out  of  Sessions,  comprising  a  Mi 
list  of  Indictable  Offences,  and  where  triable, 
and  an  abstract  of  the  Juvenile  Offenders'  Act, 
with  Explanatory  Notes,  &c.  &c.  &e.  By 
Gboeob  C.  Okb,  Assistant  Qsrk  to  the  New- 
market Benches  of  Justices,  Cambridgeshire 
and  Suffolk.    3atterwortii.    1848. 

This  work  cannot  £ul  to  be  useful  to  magis- 
trates, and  all  engaged  in  the  business  which 
eomes  before  tiiem. 

Now  and  Then.  By  Samvbl  Wabrbv, 
Esq.,  author  of  ''Ten  Tliousand  a  Year,"  and 
the  "  Diaiy  of  a  late  Physician."  Blackwood 
&  Sons.    1848. 

We  gladly  embeHiah  our  liat  with  this  excel- 
lent illustration  of  the  defects  and  exceUendes 
of  our  system  of  criminal  justice. 

An  Inaugural  Lecture  on  the  Common  Law, 
delivered  in  the  Hall  of  the  Inner  Temple.  By 
BoBBRT  Hall,  Esq.,  Lecturer  at  Common 
Law,  appointed  by  the  Society  of  the  Inner 
Temple.    1848. 

We  refer  to  a  notice  of  this  valuable  intro- 
duction to  the  Study  of  the  Common  Law,  at  p. 
433,  mU. 

Bankruptcy  and  Insolvency.  Practical  Ob« 
nervations,  with  Notes,  Commentaries,Jand  Sug- 
flestions,  for  simpfifymg  and  consolidating  these 
Laws,  to  which  are  appended  some  oi  the  lead« 
lag  chnMes  pvoposed  for  that  purpoat*  By 
JoBM  Laidmam,  Gentleman,  Under^aheriff  of 
""  "  "  ''     *  I  .Chancery  and  m  Bank* 


ruptey  and  iMoli^eiicy*    Lendattt'Steraos  k 
Norton ;  and  L.  Laidjnait>    1847* 

This  is  a  very  usefol  pamphlet  on  tlie  m- 
portent  subject  of  tbe  madb^aeded  Amendmnt 
of  the  Law  of  Bankruptcy  asd  Insolvency. 

The  Palace  Coitft,  its  Constitution  and  Ptk- 
tice ;  with  reasons  for  its  immediate  iboUtlMi, 
and  considerations  of  tbe  queetion  of  Compo* 
sation.  And  an  Appendix,  contuning  Letten 
Patent,  Rules  of  Court,  Coett,  &c  &c.  By 
Samubl  Abrahams,  Attomey-at-Lav.  Bid- 
ards.     1848. 

The  Scottish  Law  List,  Almanac,  and  Legal 
Remembrancer,  for  1848.    Blackwood  &  Sou. 


ARRANGEMENT  OF  BUSINESS  AT  THE 
JUDGES'  CHAMBERS. 

Ettch^qwar  </ Pkas  Ckmbm. 

Trb  following  Reffulationa  for  tnnssdiiv 
the  Business  at  ttiese  Chambers  wili  be  stnctlf 
observed  until  further  Notice. 

ilfarc^,  1848.  By  Order. 

Original  summonses  only  most  be  pkced 
on  the  file. 

The  summonses  of  the  day  will  be  called  a 
five  minutes  past  11  o'dock,  numbered,  ad 
heard  in  their  regular  order,  and  parties  hiriBf 
more  than  one  summons  may,  when  their  sow 
mons  on  the  file  is  eaUed,  haiMl  in  tiie  eia 
summonses,  and  take  ooneeootive  numbera 

Summonses  adjourned  by  the  jtidge  wOI  bi 
heard  at  1 1  o'clock  precisely,  in  the  order  is 
which  they  stand  on  the  adjournment  file,  m 
those  not  on  that  file  previous  to  the  mnnbai 
of  the  day  being  c»dled,wi]l  be  placed  at  tk 
bottom  of  the  general  file. 

Exparte  applications  (exciept  as  mentioiKtl 
below)  will  oe  disposed  of  immediately  litff 
the  adjourned  summonses. 

One  summons  only  to  be  attended  ia  tk 
judge's  room  at  the  same  time,  whether  bf 
counsel  or  otherwise. 

Interpleader  implications  (except  thoie  it* 
tended  by  conned)  will  be  heard  at  lo'dod. 

Counsel  at  2  o'clock.  The  name  of  the  etna 
to  be  put  on  the  counsel  file,  and  heard  accani> 
ing  to  number.  If  the  puties  are  not  resdf. 
they  will  be  passed  over  until  the  general  tea- 
ness  of  the  day  is  disposed  of. 

Afiidavits  upon  exparte  applications  (exeat 
for  orders  to  hold  to  iMil)  must  be  left,  and  t» 
orders  applied  for  the  next  day ; — snch  affidi- 
vits  to  be  properly  endorsed  with  the  n^io^ 
the  parties,  the  nature  of  the  application,  oo 
names  of  the  attorneys. 

All  afiidavits  produced  or  referred  to  in  fsp* 
port  of  anv  cause  before  the  judge  mnit  be* 
doned  ana  filed. 


BARMI8TBRS  CALLSm 

iShry  IWim  1848, 


&l9t 


Robert  Grafton  Roaseter,  Esq. 

Robert  Malcolm  Kerr»  Esq. 

Charles  Hansard  Keene,  Esq. 

Francis  Nonva  Bodd,  Esq. 

Reginald  Jdin  Graham,  Esq.. 

Henry  Robert  Vaughan  Johnson*  Esq. 

Fiederick  WayaMraOi  Gibbs,  Esq. 

Emilius  Watson  l^lor,  Esq. 

The  Honourable  WiUiam  Cecil  Spring  Rice. 

INNBR  TKMPLS. 

28th  Jannary,  1848. 

Thomas  Kingdon  Kingdon,  Esq, 

Edward  Gordon,  Esq. 

WiUiam  Cunliffe  Brooks,  Esq. 

Edward  Samoel  Alderson,  Esq. 

Thomas  Neale  Rippingall,  Escu 

Charles  George  Merewetner,  Esq. 

Henry  Ralph  Francis,  Esq. 

HenryBamardiBton  Raymond  Barker,  Esq. 

John  Thomas  Anderson,  Esq. 

Charles  James  Stuart,  Esq. 

Thomas  Hughes,  Esq. 

IIIDDLS  TXMPLB. 

14th  January. 

filephsn  Crackoall,  Esq. 

JaflMt  Hannen,  Esq. 

William  Carter,  Esq. 

Robert  Sawyer,  Esq. 

WiUiam  Carmalt  Scott,  Esq. 

Francis  Prujean,  Esq. 

George  James  Edward  Browm  Esq. 

28th  January. 

WOliam  Housman  Higgin,  Esq. 
Edward  Rogers  Sutton,  Esq. 
Robert  Byron  M'dler,  Esq. 
Dudley  Cootta  Hajoribanks,  Esq. 

GRATIS   INW. 

26th  January. 
Thomas  Norton,  Esq. 


at  that  time  was  4,0002.  a  ysar,  and  i>  poi^ 
3,000/.  The  honourable  and  not  wylaboriooe 
duties  of  the  office  are,  no  doubt,  better  suited 
to  Sir  David's  stote  of  health  than  the  turmoil, 
of  the  Bar. 

John  RamUUf,  Esq.,  member  for  Devonport, 
the  eminent  Queen's  Counsel  at  the  Chancery 
Bar,  and  second  son  of  the  late  Sir  Samuel 
RomiHy,  whose  memory  al}  men  agree  in  hoUr 
ingm  the  highest  respect,  has  been  appointed 
Solicitor-General,  much  to  the  sattlsfaetion  ef 
the  profession  in  general.  Mr.  Romply  was 
called  to  the  Bar  by  the  Honourable  Society  of 
Gray's  Inn,  on  the  27th  June^  1827. 


NOTES  OF  THE  WEEK. 


ANNUAL   NUMBER  OF  ATTORNEYS. 

A  paragraph  has  been  "  going  the  round 
of  the  papers  "  to  the  effect,  that  600  attorneys 
are  admitted  annually. .  This  is  computed  from 
the  printed  lists,  but  only  400  are  examined, 
and  of  these  about  100  do  not  enter  into  actual 
practice. 

PROGRESS  OF  LAW  BILLS  IN  PAR- 
UAMENT, 

KoSal  awetttf ,— «8th  March,  1848. 

Passengers  by  Sea. 
Uueen's  Priscm. 

f^SVtit  Of  IdtltK. 

NBW  BILLS  IN  PBOOBE88. 

Administrationof  Oaths  inChancery.  Passed. 


Irdand.       Re-com- 


I.AW  PEOKOTION8. 

Sir  David  2)wu2m,  Knt.,  the  late  Solicitor. 
General,  has  been  appointed  to  the  office  of 
Principal  Clerk  of  the  House  of  Lords,  vacant 
by  the  death  of  Benj.  Currey,  Esq.,  who  held 
the  office  for  a  short  time  on  the  resignation  of 
John  WilUam  Birch,  Esq.  It  will  be  recollected 
thsa  this  appmntment  was  fonDody  hsld  by  the 
Enil  of  Devon,  then  Mr.  ComrtMiay,  oneof  «he{ 
Masters  of  the  Coiiit'of0hnie6Ky«  11ie8dary| 


—The  Lord  Chancellor. 

Incumbered   Estates 
mitted. 

Clergy  Offences.    For  2nd  readmg.— Bishop 
of  London. 

Audit  of  Railway  Accounts.— In  Committee. 
Lord  Monteagle. 

Amendment  of  Criminal  Law.    In  Select 
Committee.— Lord  Campbell. 

Unnecessary  Actions  Prevention.    For  2nd 
reading.— Lord  Campbell. 

Bui  by  Coroners  for  Manslaughter. 
2nd  reading. — Lord  Campbell. 


For 


in 


j^ottse  sf  Cswmoaf . 

NEW  BILLS  IN  PBOOBEB8. 

Winding-up  Joint-Stock   Companies 
Committee.— Mr.  Milner  Gibson. 

Jewish  Disabilities  RelieL    InCommittee.r- 
Lord  John  RusselL 

RenovBi  of  Poor*     In  C^BUBnt^esr— Mr. 


Addoiietiitkw  of  Jnsttctf  MtoT 


SfO 

(No.  1).     Im  flekct  OnmniltBe.  — Attwaff- 

Special  and  Petfy  SesuoiUL  la  Select  Com- 
mittee.— Attorney-General . 

Protection  of  Justices.  In  Select  Committee. 
— ^Attorney-General. 

Administration  cf  Jnstiee  on  Soammary  Con- 
victions. (No.  2).  In  Select  Committee. — Ai- 
tomey-GeneraL 

Agricultural  Tenant-right.  For  2nd  reading. 
Mr.  Pusey. 

Rmnsn  CAthelic  Relief.  la  Committeer- 
Mr.  Anstey. 

Public  Health.  Re-committed — Lord  Mor- 
peth. 

Game  Laws  Amendment.  In  Committee. 
—Mr.  ColviBe. 

To  Establish  an  Appeal  in  Criminal  Cases. 
For  2nd  reading.— Mr.  Ewart. 

Ekction  Bcoogmzvices.  Re-conmitted^ 
Mr.  Walpole. 


Exempting  finaR  TcBiiirti  iam  Bates.-. 
Mr.  P.  Scrope.    For  2nd  reading. 

Petty  Bag  Office. — ^Tor  2nd  reading.  Mr. 
Romilly. 

Stamp  Dutiee  liniiiMlKkia  For  3rd  nad- 
ing.    Mr.  BemaL 

Parliamentary  Electors  Kates.— Sr  De  Ucj 
Evans.    For  2nd  reading. 


KOTICBS  9W 


BILLS. 


Vacating  Seats  of  Insolreat  Members.— Mr. 
Moffatt. 

Imprisonment  before  Trial.— Lord  NngeaL 

To  Prevent  Bribery  at  EIectionB.-Sr  J. 
Pakington. 

Game  Laws.— Mr.  Bright. 

Ecclesiastical  Ce«ta.— Jdr.  Bouverie. 

Rights  of  Outgoing  Tenants.* Mr.  S. 
Crawford. 

Friendly  fiocieHes^— Mr.  F.  O'Connor. 

Eztendmg  Election  Franeiuw^— Mr.  Wjld 


RECEUT  DECISIONS   IH  THE  SUPERIOR  COURTSi 

BEPOnSV  BY  mAMBMBVEMB  OW  T«S  SK^WBJLL  OiUSTS. 


Edwards  v.  WinkwortL    March  4  &  11,  1848. 

PRACTICB.— FKMB  -OOVSRT. — EVIDENCE    OF 
iraHTITY. 

Where  a  bequest  is  made  ioM  married  woman 
whose  husband  dies  after  the  institution  of 
a  suit  for  administering  the  testator's  estate, 
and  she  marries  again,  it  is  necessary,  on 
an  application  to  have  the  bequest  paid  to 
her,  H  adduae  emdenoe  of  tke  death  of  the 
jurst  husband  and  of  her  identity,  although 
the  name  of  the  second  husband  may  have 
been  introduced  into  the  proceedings  in  the 
cause. 

This  suit  was  instituted  for  the  adminiatra- 
tbn  of  the  estate  of  John  Cumock,  the  testator 
named  in  the  pleadings,  who  by  his  wiU,  dated 
in  1830,  gaive  all  hn  property  to  tm^rtees,  upon 
trust  to  convert  the  same,  and  m  to  one  third 
pttt'Of  ^e  praduee,  to  pay  &e  diwdiads  and 
annual  income  iMaaf  to  hie  danf^irter  Mary 
Amu  nUp,  the  wife  of  Edward  Daoon  Philp, 
then  residing  in  the  klaad  of  Jamaica,  for  her 
separate  use  for  li£B ;  and  as  to  the  oHier  two 
thirds,  to  pay  the  dividends  and  annual  income 
diereof  to  nia  other  two  daughters  for  life  in 
like  manner. 

At  the  time  of  the  institiilien  of  the  suit  Mr. 
Philp  was  alive;,  bni  he  died  shortly  afterwards, 
and  Mrs.  Vtilp  then  married  a  Mr.  Baker, 
^ose  nane,  without  mbj  order,  was  in  the 
luual  manner  continued  in  the  procee£ngt  in 
lilweeflhst«rMr.niflp. 

The  accounts  having  bees  trices  and  the 

cause  now  came  on  for  hearing  on  SmUkot 
i\m(im)%  and  on  the  ^tion  «f  Mn.  fiaker 


and  her  sisters  to  have  one  'fStmA  part  ^  tk 
dividends  of  the  stoek  4b  which  such  readv 
had  been  invested  paid  to  each  of  tiiem.  A 
question  having  been  suggested  as  to  the  prooi 
of  Mrs.  Baker's  identity, 

Mr.  Miller,  for  the  petitkooEt,  lead  la  ifii- 
davit  verifying  a  certinosie  of  tiie  munapd 
Mrs.  Baker  with  her  pnaent  h—hsiid,  vluck 
also  contained  a  general  alhiislieii  as  Is  tk 
death  of  her  formsr  hnalwnA  m  iaaaiea,  and 
which  Mr.  Miller  submitted  -was  snfciwti  x 
it  was  jiso  pmwd  that  idie  was  the  futf 
named  in  the  will  and  in  the  cause. 

Mr.  C.  Barber  for  the  other  parties. 

The  Master  of  Oke  MUU  sud,  be  tiwnghl^ 
court  ought  to  W  saitisMI  of  the  desAk  df  Mn. 
Baker's  former  haeliand,  but  he  would  lEot 
the  petition  to  <stasid  over,  for  the  pmpMe  d 
further  evidence  being  adduced. 

The  petition  was  mentionad  again  on  a  suba* 
quent  oay,  when  an  affidavit  bemg  produced  I7 
a  party  who  stated  himsdf  to  have  beenisci- 
mately  acquainted  with  the  amgeon  irin  <■ 
tended  the  deceased^  hot  who  vis  since  dni 
and  that  ihe  sarpMUi  hifonaed  lum  he  hsl 
opened  the  body  df  the  deceased  the  day  iftff 
he  died,  his  LordsfaSp  made  an  order  sccorl- 
ingly  to  the  psafsr'SffSiiapcftllaslL 


VittsC^kaUlUn  sC  CNgUni^. 
Dmce  V.  DaMisoa.*   MacehJ»164&. 
coN8iaxoRua<  coitbt  or  MMmwut^r-tou 

NOTABIUA. 

On  itsTfnog  Aomn  ^  MmoU  thatHiMt 
mpastMe  to obiamptSatetfawUt mm 


\M  Weij' CtflTn?y<rii   4iii0m*$  Meneh. 


JBAl 


CmWltttWtU^f  M  'JVOMrtf    CT    MMMIIIMf'B  Mm 

granied  hif  iht  (kmsmtotM  Comrt  ^  the 
BMaptifltmdonwUl  hem^gtcmit  io  ob- 

The  question  involved  in  this  case  was, 
whether  a  prohate  or  administration  (granted 
in  the  Consistorial  Court  of  the  Bishop  of 
London,  was  sufficient  to  obtain  the  payment  of 
money  out  of  court  witlout  going  to  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury 
tOT  a  general  probate  or  administration,  and  it 
came  before  the  Vicc-Chancellor  in  June  last. 
Leg.  Obs.  vol.  34,  p.  2? 5,  when  his  Honour, 
after  hearing  Mr.  Shaptei*s  argument  in  favour 
of  the  diocesan  probate,  revised  to  make  the 
order  for  payment  of  the  money  on  the  diocesan 
probate,  but  recommended  it  to  be  mentioned  to 
the  Lord  Chancellor:  an  application  was  accord- 
ingly made  to  him,  and  an  affidavit  read  stating, 
that  it  was  impossible  to  obtain  from  the  Pre- 
rogative Court  of  Canterbury  a  probate  of  the 
will  in  question,  inasmuch  as  that  will  had  been 
proved,  and  was  deposited  in  the  diocesan 
court,  and  the  diocesan  court  would  not  part 
with  it,  it  being  their  opinion  that  the  stock 
did  not  constitute  bcna  notabiUa  out  of  London. 
The  Lord  Chancellor  then  said,  that  if  that 
difficolty  existed  there  must  be  a  remedy,  and 
be  would  inquire  of  the  ecclesiastical  judges. 
To  da^,  in  a  communication  to  Mr.  Sfaapter, 
be  intimated  his  opinion,  that  the  Accountant- 
General  should  act  upon  the  London  probate 
and  tranaffer  the  funds. 


abofVd^iMOtiaMd,  the  miuny  migfat  be  |pad 
to  her  on  her  aole  receipt,  although  a  marotd 


Mr.  HetttkfiM  appeared  for  the  petitioner. 
Mr.  Aekwortk  for  the  executor  of  the  wilL 
The  Vice-chancellor  said,  that  as  the  hus- 
band had  acted  the  part  of  a  dead  man,  he 
niuat  take  the  coneequences.    He  should  make 
the  order  as  prayed. 


JStahe  v.  Wdinger.    Feb.  25,  1848. 

PAYMENT    OF     MONBY     OUT    OF    COVRT.  — 

MAmmuay  womajt*— aaanoonmbnt  of 

WIFB   BY   HUSBAND.^ BSTOPPBL. 

Where  a  husband  had  abandoned  his  voife  in 
the  year  1834,  and  had  not  since  the  year 
]»35  been  hmrd  ^^  Held,  tkat  a  sum  of 
money  in  court  to  which  the  toife  had  be 
come  entitled,  might  be  paid  out  to  her  on 
her  sole  receipt. 

In  this  case  the  petitioaer,  Mrs.  Blake,  in 
the  year  1834,  married  her  present  husband, 
but  within  three  or  four  weeks  after  the  mar- 
riage he  informed  her  that  he  had  been  disap- 
pointed in  getting  aa  official  situation,  and  was 
consequenuy  wholly  unable  to  8npj)ort  her,  and 
sulvised  her  to  xetum  to  her  family.  She  ao- 
eordin^ly  did  so,  and  her  father  had  ever  since 
znaintamed  her.  In  the  year  183S  she  received  a 
letter  from  her  husband,  without  any  date,  telU 
iag  her  likaC  ha  was  coing  to  the  Weat  Indies!, 
and  siaeBliBit  tbae  ne  mLneeivad  an  sliduigs 
zTom  hiflB  wliatBvec.  Mn.  ohsiuf^  iMlioilMr 
bad  recoitly  goae  to  Cbarkkfe^giu  M  IcilMid. 
to  mke  kifBiriei  aftnr  l)im,.hHfe  ooiAd  dJwwMfra- 

about  hsHL  Abonk  a  year  eiacB  Ite. 
ne  eaiilitidl,  andar  Ibi  wlU  of  her 

ker,  to  aMBft  of  600L  mnsMema  the 

^Ihe 

La 


eCap|nntoa«nlililed;to  a  Itfa  iiit«M|,  1 
f^nm  m  floiBPt,.and  ska  Maryn— ilai 


XDOoey 


(Before  the  Four  Judges.) 
Jeaes  r.  Mears.    Hikry  Term,  1848. 

8TATUTC   OF   LIMITATIONS. 

A  statement  of  a  party,  ihouyh  made  in  his 
ovon  handwriting,  that  certain  sums  are  due 
from  him  to  another  person,  will  not,  if 
such  statement  is  wMigned  by  the  pttrty 
making  it,  constitute  itn  acknowledgment  of 
d  debt  so  as  to  drfeat  the  operation  of  ihe 
Statute  of  Limitations. 
A.,  oil  executor,  wrote  to  B-,  another  executor, 
a  letter,  in  which  he  said,  '^Jfyou  have  any 
account  against  my  father,"  (his  testator,) 
"  unsettled,  forward  the  same  to  my  at- 
tomey,  and,  as  soon  as  matters  are  put  a 
little  in  order,  it  shall  have  my  first  atteh* 
turn."  Held,  that  this  was  not  an  ac- 
knowledgment qf  an  existing  debt  so  as  to 
take  the  case  out  qfthe  Statute  of  Ltimte- 
tions» 
Ik  thia  case  an  action  of  aasuznpsit  had  been 
brouffht,  under  a  decree  of  Vice-ChanceUor 
Knight  Bruce,  to  try  how  far  the  Statute  of 
Limhationfi  had  had  the  effect  of  barring  the 
plaintiff  from  recovering  his  demand.  The 
action  was  hroaght  to  recover  the  sum  of 
76^7L,  and  the  dechuratioQ  contained  counts 
upon  pcomises  made  by  the  defendant's  teat^- 
tar  to  the  plaintiff's  testator,  and  also  by  the 
defendant  as  ezeeutor  to  the  plaintiff  as  execu- 
tor. The  defendant  pleaded,  except  as  to  the 
sum  of  29^.  6s.,  the  Statute  of  Limitatioos,  aad 
as  to  i9/.  6s.  pavmeat  into  courL  The  plain- 
tiff took  the  saiJ  sum  out  of  court,  and  than 
joined  issue  upon  the  plea  of  the  Statute  of 
f  JmitniianB  as  to  the  rest  of  his  demand*  The 
action  wm  tiied  before  Mr.  Justice  Wis^saan, 
on  ths9tii  of  Jfify,  1844,  when  a  veEdAct  aws 
found  for  ths  pkyntiff,  subject  to  the  opu»oa«f 
the  eomt  npon  a  ^^eial  case* 

The  ease  staled  that  4he  plaintiff's  testator 
faadheenfDr  many  yeaar  the  attopnay,  and  also 
tharecasrar  of  tha  rents  of  the  defaadaat's  tes- 
tatsri  and  tha^at  die  4ime  of  tha  death  of  the 
dafeMiant's  testator,  the  accounts  beftwaan  the 
partias  ■■■ninsd  unsfinlftd  Theia  were  two 
questiona  laisad  for  iha  ^pinioa  of  tha  con^. 
The  first  arai^  whether  a  statement  in  ths  hand- 
mritinff  o£  the  dsfi^adant's  iestotar,  but  n^ 
aignad  by  hinw  that  certain  saaa  of  money 
uneDadue  froaa  Ua  to  the  j^Uiatiff's  teatstor, 
was  anficiMft.aa  sm  aakaowledgaaent  to  take 
tJbe  ikbt  ont  ol  the  atatate.  The  sscoad 
qnestion  sas,  whathfTj  tupp^F'Pg  th^  acknoV'" 
ledgment  to  be  iMuffi^aeat'loT  tfuit  purpose,  a 


m  answer  lo^an  applitfatioa  lor  1  wMtamtki  of 
the  acooonft  betureen  the  two  testators,  would 
hare  that  effect  This  letter  contained  the 
words  following,  via., — "  If  you  have  any  ac- 
count against  my  father*'  (the  defendant's 
testator)  ''unsettled,  forward  the  same  to  Mr. 
Griffith,''  (the  defendant's  attorney,)  *'  and  as 
soon  as  matters  are  put  a  little  in  order,  it  shall 
have  my  first  attention."  If  either  of  these 
ouesUons  should  he  decided  in  the  affirmative, 
the  verdict  was  to  he  entered  for  the  plaintiff'. 
Otherwise  for  the  defendant. 

Mr.  Butt,  for  the  plaintiffl  The  first  point 
must  he  given  up.:  the  statute  positive^  re- 
quires that  the  acknowledgment  snail  be  signed 
by  the  party  to  be  charged,  and  the  want  of 
the  signature  here  is  a  sufficient  answer  to  the 
▼alidihr  of  the  acknowledgment  by  the  testator 
himself.  But  on  the  second  point,  namely,  the 
acknowledgment  contained  in  the  defendant's 
letter,  the  plaintiff'  is  clearly  entitled  to  judg- 
ment. The  case  o(  Rendeity.  Carpenter^  is  an 
authority  in  his  favour.  There  the  words  were, 
"I  have  expected  to  receive  an  account  of 
whatever  may  be  due  to  you;"  and  these  words 
were  held  sufficient  to  constitute  the  acknow- 
ledgment of  an  existing  debt,  and  to  take  the 
case  out  of  the  Statute  of  limitations.  It  is 
true  that  the  words  here  are  not  ouite  the  same, 
but,  if  taken  in  connection  with  the  facts  of  the 
case,  there  can  be  no  doubt  that  they  do 
amount  to  an  acknowledgment  of  a  debt,  and 
show  that  the  defendant  required  time  to  be 
allowed  for  some  arrangement  as  to  the  mode 
of  its  liquidation. 

Mr.  Cowling,  contri.  The  letter  of  the  de- 
fendant does  not  admit  any  debt  to  exist.  It 
amounts  to  nothing  but  an  admission  that 
some  claim  has  been  made — not  that  such  a 
claim  has  been  rightly  made.  The  words  are 
such  as  mi|[ht  have  l>een  used  by  anv  oiie  who 
wholly  denied  the  existence  of  a  debt.  The 
words  **  If  you  have  any  account  against  my 
fiiUher  unsettled  "  show  that  the  writer  did  not 
know  of  any  such  account,  and  was  askhig  to 
he  informed  on  the  matter  whether  any  such 
existed.  Nor  does  he  even  then  go  on  to  say 
that  if  there  is  such  an  account  he  will  pay  it, 
hut  he  says,  *'  Send  it  to  my  attorney,  and  it 
ihall  receive  my  earliest  attention,"  that  is,  it 
•hall  be  oonsiaered  and  examined,  all  which 
reserves  to  the  defendant  the  liberty  of  denying 
it  and  compelling  the  plaintiff  to  prove  it  in 
the  ordinal  way.  PMr.  Justice  WtgUman.  Is 
Acre  any  case  in  which  it  has  been  held  that  a 
man's  asking  if  he  owed  anyidiing  was  an  ac- 
knowledgment of  a  debt  ?]  There  is  none,  and 
this  is  no  more  than  asking  wheUier  there  is  a 
claim  against  the  defendant's  testator. 

Mr.  BM,  in  reply.  The  defendant  says  that 
if  there  is  **  any  unsettled  account,  it  shall  have 
xaj  first  attention."  That  form  of  words  is 
naiversally  understood  to  amount  to  a  promise 
to  pay.  In  constrmng  this  letter  the  court 
must  look  at  the  circumstances  of  the 


^  aTooBga&J. 


at  dM  iBSMi  4milmm  ^  ««r  sii  if  teii 
ikme  can  hSTaD  dodks  4Mt  ibe  kav 
ba  eonsinwd  ta  nsn,  *■£  know  tfnt 
dien  weMaccomita  bslimm  yottraieeatocMri 
if  any  of  theas  ehiMild  happen  Id  lean 
unsettled,  send  it  in,  and  I  w31  pay  it  is  an 
as  possible."  In  cases  of  this  kind  tiie  knn 
of  parties  are  not  to  be  constrned  with  the 
strictness  of  special  pleading,  but  vmst  leom 
the  construction  usually  pot  on  sndi  papenii 
the  ordinary  business  of  the  world. 

Lord  Dewman.  The  letter  may  show  tk 
there  were  accounts  unsetded,  hut  it  don  sot 
show  on  what  side  was  the  balance.  The  on 
of  RendM  v.  Carpeuier  was  not  cited  befaa 
the  Vice-Cbancellorv  nor  do  I  think  it  appli* 
cable  to  the  present. 

Mr.  Justice  Pattaom.  The  Statute  of  lin. 
tations  is  a  distinct  answer  to  the  fint  paitt. 
That  is  admitted :  and  I  think  it  is  equma 
answer  to  the  second  point.  I  do  net  Imk 
that  the  case  of  RendeU  v.  CarpaUer'is  iD|nitf 
here,  for  there  the  words  admitted  a  dik 
Here  no  admission  of  that  sort  is  made. 

Mr.  Justice  fVigktnum.  It  waa  prs^ 
admitted  that  the  unsiffned  acknoafkdgnot 
could  not  he  relied  on.  The  case  thendepeyi 
on  the  letter  of  the  defendant  hiaaself,  bottk 
does  not  amount  to  an  acknowledgment  di 
debt  In  Rmdeil  v.  CwrpetUer  the  letter  lii 
admit  that  something  was  due,  hut  reqaini 
information  as  to  the  amount.  Here  tbe  de* 
fendant  admits  nothing  of  the  kind.  Hit  kttc 
is  equivalent  to  saying,  "  if  you  have  any  oi* 
settled  account,  send  it  in,  and  it  shall  be  cM- 
sidered."  That  is  not  sufficient  to  conaiitift 
the  acknowledgment  of  a  debt  so  as  to  taketk 
case  out  of  the  statute. 

Judgment  for  the  defending 


QoodaUv.Lan^iM.    Jan.  38, 1848. 

NOTICB    OF    DISHONOUR    OF    BILL    OP  n- 
GHANOB.— IflSDIRBCTION. 

Where  a  bill  of  exchange  is  Ate  nd  ^ 
honoured  on  Friday,  and  the  remdrtd  watia 
qf  dishonour  is  sent  on  Sa/vrnqr ,  6y  ^ 
to  a  person  residing  out  of  the  Losim  it- 
livery,  it  is  not  su/ieieni  for  tht  fMf 
to  prove  such  notice  to  have  keen  rtcet^ 
by  the  defendant  on  the  Momdey;  he  mi^ 
aiso prove  there  was  no  Sunday  deStofti 
in  due  course  of  post  it  womid  be  deSiad 
on  the  day  after  posting. 

This  was  an  action  by  the  indorsee  i^ 
the  drawer,  upon  two  biUs  of  exchange,  ^ 
one  dated  6th  August,  at  three  moa^  ff 
1301.  15f.;  the  other  dated  9th  August,  at  tbe 
months  alio,  for  74/.  lOt.  It  was  admitted  £ 
the  trial  that  notice  of  dishonour  of  the  IrH  v 
1361.  lfttf.hadnotbeenTecMvedbytbede6^' 
ant  so  as  to  make  him  liable.  The  bill  of  9" 
August  became  due  on  the  13tk  Novcditei 
sod  was  dishononied.  TheelerkoftbepMB- 
tlff»  OB  the  lathNavenbsr^OSalunbj.)^ 


plan^  the  kttar  «m  wat  io 
Mim  nd  di»  to  BflnMt»  and  did  not  iweh 
tin  difeadnit  Mara  tiw  I5ih  NovoiiImi^ 
(Monday).  UpM-  thk  mdence  and  cm  fthit 
point,  Mr.  Bow  BoUe,  who  trud  ^  csnan, 
m  ramminy  op  nidy  that  the  biU  haeaniing 
dne  on  die  rridny,  and  notiee  being  aent 
on  the  Satmdasr*  if  received  by  the  deimdant 
nMonday^tfaatiracdd  be  m  dme^  for  if  the 
letter  contaiaing  the  notice  had  been  ptoparfy 
liiected  and  it  «oiild  have  reached  him  on  the 
Monday^thss  notice waaaofficient.  Wharaiipott 
he  jory^fowuia  veidict  for  the  pkintiffibr  the 
unount  of  the  bill,  74/.  10<. 

CrowdiTs  for  dielradanV  near  morod  for  a 
vie  to  iboiiir  caoaewhy  the  Tardiet  riioakl  not 
m  set  a^e  and  a  new  trial  had,  on  the  ground 
tf  nuBdireodon.  He  oonlended  that  it  waa  for 
be  olaiQliff  Io  eatablkdi  hie  notice.  It  waa  ha» 
nnbent  on  bun  to  ehow  that  there  waa  no  ooat 
ieiiyery  on  tb»  Simday  where  the  defiBnoant 
Bsided  s  dm  he  did  not  prove,  and  without 
neh  proof  tha  notiee,  aa  it  perhape  ehonld 
ave  reaebed  the  defendant  on  the  Sunday, 
raa  inenffioieae. 

PerCmrum.  Tidce  a  role,  onleaa  the  pkinp 
ffconsente  to  a  Toidict  being  entered  for  tiie 
eliendaDt. 


Court  of  VBUfcruptrs. 

\  re  Bridgkmd,  BotparU  MeUler.    March  34, 
1848. 

lOOF  OV    DXBT    BY    OUBSTY.  —  PAYKKMT 
APTBR  riAT. 

The  tMti  of  a  surety  submtiMg  whem  ihs  fiat 
ismed,  bni  paid  sitbte^uemtlf,  it  pr&vei^le 


0gmme$  tket9$e^:  ^'  •  MnAfMi 

A  creditor  named'Metaddr  tendered  a  froCIt 
for  200/,  which  waa  objected  to  on  th^  part  igf 
the  assigneeB,  and  the  <;r^tor  was  examine4 
at  jM)me  lepgth  ae  to  the  consideration  for  tua 
debt.  It  appeared  from  hia  evidencei,  that  iii 
the  conrae  of  the  last  year,  the  bankrapt  having 
been  nressed  for  secttxity  for  a  debt  of  200/.,  in* 
ducea  Mr.  Metzler  to  accommodate  him  wiil) 
his  ptomissoiY  note  for  that  amount,  payable 
six  months  after  date,  llie  note  was  not  due' 
at  the  time  the  fiat  issued^  but  it  since  became 
due,  and  the  amount  was  paid  by  Mr.  Metslen 
who  now  sought  to  prove,  as  a  surety  who  had 
become  liable  for  a  debt  of  the  banKrupt,  and 
had  since  paid  the  debt. 

Mr.  Commissioner  Oculbum,  (after  consuft* 
ing  Mr.  Commissioner  Fon6/an^tte,)  determined 
that  the  proof  was  admissible.  The  creditor 
had  made  himself  Uable  for  a  debt  of  the  bank- 
rupt's, and  was  therefore  a  surety  within  the 
52nd  section  of  the  stat.  6  Geo.  4.  c.  16.  For* 
merly  a  surety  could  not  prove  a  debt  for  which 
he  was  liable  as  surety,  unless  the  debt  had 
been  paid  before  the  bankruptcy,  but  the  act  d 
parliament  gave  the  surety  a  remedy  in  such  9 
case.  It  was  expressly  held  in  Stedman  v« 
Martinnent,  13  £.  427,  that  the  acceptance  of  a 
bill  for  the  accommodation  of  another,  made  i 
party  a  surety  within  the  statute,  and  the  same 
principle  was  of  course  applicable  to  a  promis* 
sory  note  given  for  the  accommodation  of  tiie 
bankrupt.  The  cases  of  Estparte  JJoyd,  1 
Rose,  4  and  Sxparte  Youffe,  3  Yes.  8e  B.  31, 
were  to  the  same  effect  After  coniiderinff 
these  authorities,  and  consulting  his  learned 
brother,  he  had  no  doubt  that  Mr.  Metder  was 
entitled  to  prove. 

Proof  admitted. 


ANALYTICAL  DIGEST  OF  CASES. 

BBPOBTBD   IN  Ahh  THB   C0UBT8. 


(frtminal  Eaio. 

rhe  previous  Sections  of  this  Series  of  the 

rest  will  be  found  aa  follow  :— 

legistration  of  Yoters'  Appeals,  pp.  15,  |347. 

jaw  of  Attorneys,  p.  42. 

jBw  of  Railwaya,  p^.  71>  178. 

wte  of  EquHf : 

^w  of  Wills,  p.  121. 

k>n8truction  of  Statutes,  p.  149* 

^inciplea  of  Equity,  p.  222. 

leading,  p.  241. 

Practice,  p.  268. 

k>ste,  p.  197. 

•vidence,  p.  299- 

rts  of  Common  Law  t 

onstruction  of  Statutes,  p.  373. 

rounda  of  Actions  and  Principles,  pp.  396, 

leading,  p.  443, 
ractice,  p.  465. 


Evidence,  p.  487. 
Appeals^  p.  507. 

▲SBAVLT. 

See  Robbery. 

BAWKSUFT. 

Smrender.'-'A.,  a  bankrupt,  was  indicted  for 
not  sttirendering  to  the  district  Court  of  Bank* 
ruptey  at  Manchester.  The  Court  was  presided 
over  by  two  judges,  Mr.  J.  and  Mr.  5.,  and 
(practicallir)  comprised  two  Courts.  A.  wai 
summoned  by  Mr.  J.,  to  appear  before  the  Com* 
missioner,  in  her  Mqjestfs  Court  of  Bank* 
ruptcf,  at  Manchester.  It  was  proved  that  hiis 
had  not  appeared^pursuant  to  the  said  sum* 
mons  at  the  said  Court  at  all;  nor  before  Mr* 
/.  dseiHiere.  But  there  was  no  pod  of  hii 
barring  appeared  or  not,'before  Mr.  5.dae« 
when:  Heid,  I,  Ptoof  of  non-appearance' iuf^ 
2.  The  mutiaimm  need  not  aver  that 


At^jjiftifrJIfju 


M»  ntta  been  9xAf  odjvdgcd  a  Yi&iiki'  u^'.  3. 
Nor  that  the  fiat  had  been  rtfemei}  to  the  Jfon- 
9M«r  Omrt  ^  Btuikni^ef^  Reg.  v.  BeaHry, 
}.l)eBisoa'B  C.  C.  2a7. 

In  an  UMfietment  for  bii^amy,  where  the  fiiat 
marnagewaa  eoleznziized  under  the  proviaiona 
of  Stat.  6&7  W..4,  c.  85,  the  certificate  aiL- 
thorisad  by  that  act»  and  stat.  6  &  7  W.  4,  c. 
&6^  8.  38,  coupled  with  the  identi^  of  the 
parties,  is  sumcient  primd  facie  evidence  of 
ttch  marriageb  Beg,  v.  Homes,  1  Deniaon's 
CLC«270. 

CBtmCH  RATS. 

Order  of  Justices, — In  an  indictment  for  £s- 
<^iepng  an  order  of  two  juaticea,  nmde  under 
Stat.  53  G.  3,  c.  127»  for  the  payzpent  of  a 
church  rate,  an  ayerment,  stating,  {inter  aUa,) 
iff  way  qf  iudaeewient,  that  a  rate  was  duly 
wutdestB  bylaw  in  that  behaH'  required,  and 
ffiat  the  same  was  afterwards  duly  aOowed  as 
bRT  law  in  that  behalf  required,  &c,  and  that 
fte  defendant  was  in  and  bv  the  said  rate  duly 
taied,  &c,  is  sufficient,  without  setting  out  the 
fiicts  which  constituted  the  alleged  due  making, 
allowance,  and  rating  afiaresaid. 

2.  Such  an  avermeot  would  not  ba  sufficieBi 
where  it  purported  to  be  an  allegation  of  the 
maiter  qf  tM  offence  itself  and  not  merely  by 
way  of  mdueement, 

3.  Where  the  same  count  of  the  indict- 
ment»  after  the  above  averment  by  way  of  in- 
ducement, went  on  to  aver  {inter  alia)  an  iiw 
loimation  by  the  proper  parties  to  the  justice 
I^  wliom  the  warrant  was  issued,  that  the  said 
rate  was  duly  made^  &c^  and  that  the  same  was 
afterwards  duly  allowed,  &c.,  and  that  the  de- 
fendant was  duly  rated,  &c.,  and  that  the  pc^ 
refused  to  pa^^ ;  such  mformation  as  above  will 
gire  jurisdiction  to  the  justices  making  the 
order,  irrespective  of  the  truth  of  the  facts  de- 
posed to.  And  that,  therefore^  the  count  would 
have  been  sufficient,  even  had  the  above  aver- 
ment bv  way  of  inducement  been  insufficient  or 
omitted. 

4.  Under  stat.  63  G.  3,  c.  127,  s.  7,  the 
fact  of  a  rate  dulv  imposed  on  a  party,  and 
the  nonpayment  ot  it  oy  such  party,  are  not 
conditions  precedent  ta  toe  jurisdiction  by  the 
justices  to  make  an  order  for  payment;  and, 
therefore,  an  order  purporting  to  be  made  on 
such  an  information  as  is  above  given,  would 
be  valid,  and  eould  be  enforced,  whether  de 
fiuio  there  was  a  proper  rate  and  a  pioper  ds» 
IDond  uid  se£usal,  or  not. 

6.  It  is  sufficient  in  an  indictment  to  vrer 
that  the  churchwardens  were  authoiioed  to 
ooUeot  and  receive  the  rate  at  the 'time  of  »- 
fosal,  without  anBeniJig  that  they  were  ao  at  the 
liaie  of  the  demand. 

..  6.  Awarxant,  (by  wsqifof  8umBona,)^efeof 
^  DModatoEy  psirt  ia  aubstantially  set  ibcth, 
Im  the  inducement  ifouni^  as  £>llosw> — ^'^  after 
ncitia|  as  is  thflBein  ssoited," — is  auffieicMlIf 
■mrBsd :  euoh  vmnant,  need  not  bs^datfljd* 

7»  ItwiU  b» intended ift  HMraprof.  an 


•the  day  of  aippesnnoe;  ai  oii»* 

wiselheiMlKas  would  hava  acted  Biyixi%in 

anhnji  thttuonkr,  whieh  wSlnot  hapoeranai 

ft.  Iiieioirder  need  vat  h&«k  oat  accony^ 

to  tibe  tenor,  Ibe  subatanee  a£Jt  isMfliiiiiil 

9.  K  in  liie  indktmenl^il  noiif  ii  iHljrippcM 
by  inpMoition.  that  tin  nlo  waa  iaioiK  lisi 
tbo  osabr  was  nada,  that  iael  naei  aot  k 
poaitifriir  avonod. 

10.  £tam&fe,undesflU.43£lia.c^2,B.4,ia 
a  special  pin  by  a  jnarifo  to  an  acboa  d 

it  would  be  eaoHoktiMlalc^  '*a  (poor) 

mode  and  pobkshad,  aad  thtt  tie 

kocnqKr  and  niad,  andiM 

Mere  wot  a  aoHiplaieit  eo  ool^k  iy  rlia  osenm^ 

that  he  did  not  pay  jsm  cfaouQid»and diat  iod 

ihct  was  poDvtd   to   the  aotisfiietiao  of  tbe 

jnaticBr''  orea  thooffh  it  aaiBiiS  ton  om,  m 

fbBtfaer'io[9iwy,thatUierahBdnotiafril4  m 

fmA  been. any  aneh  daoBnd<and  vfawd  as la 

aUegod  before  Iho  jorticBw    A9.«.JUiMtf,l 

Dcoiaoak  €.  C.  2SSL 

Cases  cited  in  the  judipaeot:  Kiag'  r.  Honr, 

Cowpw  «es ;  Rea  v.   Wri^,  1  Teat  ITO; 

Khig-r.  Wade,  1  ]l«£t  A4.86>  v  Raav.Sopo. 

3  B«&  C.  857;.  KUag  ▼.  ftuttlairy.  4  T.L 

451 ;  Lowther  ▼.  Earl  of  Radnor,  gJte,ll5i 

Hea  v.IiaiofaeE,  13  Uw  i^  MUU.  16. 

etrNVPtSAcnr. 

Cast  for  the  consideration  of  the  judges.- 
Indictment  for  a  conspiracv  to  cause  certis 
persons  to  be  dected  eoDnciUonofihe  borougl 
of  BokoBi  in  LancaBhtM^  bf  frauds  vii.,  bj 
procuring  certain  other  persona  who  were  col 
Durgesses  of  the  said  borough,  and  whose 
names  were  notin  the  borongb  mt,  to  persoaaie 
voters  for  the  said  borough,  and  to  vote  for  the 
ebetioBofliba  pecaoaBfiMtabof«««iaitioBBd: 
HeH  not  to  be  aaubfcet  of  ceoaidenaioB  for 
the  judges.  Reg.  v.  Haslam,  I  Denison's  C.  C 
73. 

Da.TS  or  FBLOIfY. 

Deceased  strudc  at  one  time  audpUdt  W 
death  at  another,— Killing  with  a  sHdtvi 
eUme  subetantiediy  the  same. — Second  count  ci 
indictment  charged  J.  O'JB.,  that  he  or  i"^ 
May  feloniously,  and  of  h»  audioe  aforethoi]giii|< 
stnick  deceased  with  a  stioi,  of  which  m 
mortal  blow  deceaaed  dlied  o»  the  29th  Mag: 
that  T.  R.,  D.  JD.,  &6.,on.  the  dag  mtdyevp^ 
aforesaid,  at  the  parish  afoieaaid,  ieleouMisIj. 
and  of  their  malice  aforetlaDUglit,  were  ftresei 
aiding  and  abetting  the  said  J.  0'JB.,fie/^ 
last  aforesaid  to  do  and  cdauaiii  and  d» 
jurors,  &c.,  say  that  the  said  X  O'B^  ^*  ^: 
D.  £).,  &c.,  him  the  deceased  ia  Banner  m 
form  last  aforesaid,  feloniooaly,  and  of  tkff 
malice  aforethought  did  kill  and  murder. 

Third  count  charged  T.  il.,  that  be  oa  » 
27th  May,  a  certain  stone,  fdoadoush, &Cn* 
his  malice  aforethought^  caat  and  tvev,  9t 
with  the  said  stone  so  •cast  and  thmwa  strad 
deceased,  of  which,  aaid  mortal  blow  deoeavii 
died  on  the  29th  May:  that  J.  O'B^D.JK 
fee.  (same  as  above.) 

Objection :  1.  That  the 


tkw  of  tfte  tfroihry  ^iHiAranit  «u^  ny  foDBjr  til 
tfartimeof«lrdba<ft; 

2.  That  the  ^encnd  rordfet  of  ffitiltf;  kA  it. 
uncertain  whicliwas  the  canae  of  the  death, 
the  j^iciir  or  the  stone:  and  that  therefore  no 
jfBKinent  cocdd  be  enterea  on  eithen 

Held,  1.  Ifte  ibrm  of  the  luditlmeBt  *ww 
good. 

f.  Tfe  dt^d  ifenerafibrof  ibe  verdict  im- 

msterial,  f9le  moefir  ^deatft  ^"?  stAstaiiti^ 

thesttm,    Reg.  r.  CtBrkm,  1  Denison'a  €.  C. 

9. 

Caaes  cited:  Wameford'a  case,  1  Dyer,  50  h. 

note;  Wiogfield'a  com,  Cro.  EKz.  799 \  Ifcr- 

gntels  case,  5  C.  &  P.  170;  TiHejr  r.  Wfe, 

Cro.  fll».  1716  ;  Maekrily's  caw»,  9  Ob.  lUp. 

67,1.;  IWxT.lPrttfs»7C.«iP.  fSO. 

DESTBOYING,  &e.  BK6ISTEB. 

hudeetuBtnt.  — ^  I^fffr/nMify.  "— *  ladictaMBl 
under  11  G«a.  4  and  1  W.4.  c.  66, 8.20,  £w  dei. 
atroyingf  defacu^  and  mjttiing.a  leflptar  of. 
baptiBms,  xnarriages,  and  burials. 

Objection  1.  That  there  was  neither  a  de- 
stBoyJng,  defaainfy  imr  ii^nriag  imlhia  the  aCa- 
tutcs,  bacaBsa  the  refgistev  whm  feodacad  had 
the  toia  piaoa  pasted  ixi^  aad  ima  aa  lan^hla  at 


3.  That  the  indietiaeat  wa*  bad  fioc  UBcor- 
taiBly^for  aUoipiig  threa  difitiiMt  aftd.  diikrent 
aflanceab 

3.  For  not  conlniftiiiy  a&  eMeaaaTenaflBt 
of  a  MSNter.  iMikteieBt  ieM  Aood  cb:i  aU 
£tf^.  V.  JBaiiefi^  1  Deniaon^a  G.  a  82. 


DSSTSVCmrB   ICATTXB* 

BoiRng  umter  is  destructiTe  matter  within 
stat  I  Vict.  c.  85,  a.  5.  Beg.  v.  Crawford,  I 
Denison'a  C.  C.  100. 

Statements  by  the  deceased  held  admissible 
18  dyi^  declaraluaWi..  Reg;.'^  MaweU,  1  Den- 
son^s  C.  a  1. 


I.    A*. 


awtant  e^ranoef*  or  the  nestan- 
Jnon,  indicted  aff  sorfanl  to  tmf  fgotstrnxen  e^ 
he  vnioB,  for  embenHniif  the  BWOieB  of  Ihe 
"^uerioB^Bn*  Weld,  imdef  tw ntFemnalmeee,  not 
flIUe  ander  Stat.  T  ^  S  Geo.  4,  a  39,  s.  4r;  Hr 
ot  appeanBg^thst  he  reeei^Bd  ^emamov'''  lor, 
r  in  the  mme,  or  on  the  acoefmt  of^  the 
uardians,  but  of  the  overseers.  A^.  v.-  jToum- 
mdf,  1  Denisoa'»€.  C.  167. 
2.  Prisoner  indicted  as  servant  to  guardians, 
c.  Held,  1.  That  the  admisaion  byhim  con- 
Ined  in  the  conditaon  «f  hi»bond  for  the  per- 
mnanen  of  hia  duties  aa  tieaaorei;  counfed 
il^  a&  not  of  parliament  specSjfuig'  tLose 
Uies,  was  sufficient  evidence  of  tha  natuaa  of 
8  appointment,,  yia.,  that  he  was  to  laeeive 
aney  for  the  gnardianaji  and  aiyonnt  to.  tbenij 
c  hia  xeonpta.  2.  That  aataeconallng  ftr  ai 
■Btk>n  of  aachzecaipta  aaa  an  eaibenfimaatv 
liou^^li  no  preciae  time  could  bo  fissd  at 
lich  it  waa  the  prisoner'e  do^  la  MT'  ^^^ 


iha  aiooay^aife^Bd  ta  hai  aaahsded*    JItf  k  v. 
Welch,  1  Denison's  C.  d  If  9u 

WIBENCir. 

SaeBa9ii9,S/  V^aaoaa  CrJoia. 
VALBS  pasTXivtrs. 

A  fidse  pretencei,  knowingly  made  to  obtain 
monev,  is  mdictable,  though  the  money  be  ob- 
tained by  means  ol  a  contract  which  the  pro- 
secutor was  induced  to  make  by  the  false 
pretence  of  the  prisoner.  Beg.  v.  Abbott,  1 
Denison'sC.  C.  273;  Beg.  y.  Dark,  ib.  276; 
Jley,  V.  Qmikh,  ib.  27«. 

Case  cited  in  tfaeiadflment:  Baz  v.'lCeiiric1L5 
Q.B.49. 


1.  Bitfof eroAoive.— Aidnvaaaie.— A  bffl  ef 
eadamge  ande  fMyable  t»  A.,  B,,  C,  D.,  ear 
Older,  aMca^ricts.  The  indictment  dmrged 
that  the  pnaoaer  loiiged  on  the-beek  of  the  said 
bin  aeertain  fotged  indopsemeal^  iirinch  said 
foegai  indonemeat  waa  as  Moaret  (nomuii^ 
one  af  the  eaecutriees).  Held,  a.  foff^ed  in- 
dorsement within  the  stat«  1  Geo.  4,  c.  66,  s.  3. 
Beg.  F.  H^a/ariftefleav,  1  Deaison^s  C.  C.  41« 

2.  Indonemewt  qf  e  biU  bg  pneumHom,"^ 
PtMaacr,  fakaly  avernoi^an  anthority  to  in** 
dorse  a  bill  of  eatchange  for  T.  Tenhnaon, 
writes  on  the  back  of  the  biH,  '^per  procanK- 
ties,  Thomae  Tonvliaflon,  Bmanuel  White.'' 
The  bill  ia  thetaupan  discounted,  and  the  pa^ 
eoner  goea  off  witisk  the  money.  Held,  no 
foi^fery.  Beg.  ▼.  White,  1  DeniBon^a  C.  C. 
90ft. 

9.  Puttittf^  an  addrees  to  the  nomeiof  a  drawar 
of  a  bill  of  exchange,  while  the  IhU  is  in  the 
conne  of  eoniplefeion,  with  inftent  to  make  tihe 
aooeptaacB  appear  to  be  that  of  a  different 
exiatiafc-  pervon,  is  forgeiy .  Be^.  r.  BieMtieep, 
1  DeaiaanVC.  C.S76. 

4.  CAso^ae.— il.,  aullhoriasd  by  B.,  hia 
laaslsi^  to  ill  np  a  ehecqne  Unr  a  eertain  sua, 
ffils  it  1^  far  a  graater  san :  Held,  a  forgery, 
and  that  the  eircumetaace  of  the  pnsaaer  af-- 
legiag  a  elaim  on  hie  master  far  the  greater 
sum,  as  salary  then  due,  was  immaterial,  even 
iftrae. 

Draa«v*a  signatave  laid  aa  ^hn  Bf*NieDle 
8t  €a,  pioved  to  bo  John  M'Nacoll  ft  Co., 
Hsld,  no  varianoe.  Beg.  t.  B^iboa,  1  Denisoa'a 

a  c.  2i»n 

Cms  cited  in  the  judgment :  Rez  v.  Hart,  1 
Hood.  C.€.  486. 

5*  Order  for  payment  qf  maafga-^ImterU  keer 
laid,-^Evidence. — Prisoner  iadiotcd  forforgiv 
an  "  order  for  the  payment  of  money,''  with 
intent  (in  the  first  count)  to  deficand  '*H.IXg 
aa  one  of  the  public  officera  of  the  Y.  District 
Bank/'  Qn  liieaecoad,)  to ^&and  '*  H.  D.  and 
others."  The  inatrunwnt  waa  aa  foUowa: — 
*«Thomlon4e.Moor,  Jnly,  30,  IS44.  Mc^ 
Jdhnaoi^  Sir,  Fleaaa  to  pajr  to  Jaaaaa  Jackaon 
the  ana  of  ia2L»by  oidsr  of  GhriatopherSadler^ 
Thomton-le-Moor,  hiewcr,  the.  Diataict  Bank* 
I  ahall  aee  yon  on  Moadaf^   Taiaab,  obliged. 


m 


Held,  to  be  an  wrdw  within  itat  11 0. 4, 
and  1  W.  4,  c.  66,  s.  3. 

2nd,  Whether  the  inteot  might  be  ]aid  m  in 
the  second  count,  mutre. 

3rd.  The  certined  copy  of  the  return  forward- 
ed to  the  Stamp  office,  under  etat.  7  Cv.  4,  c.  46, 
8.  4,  in  which  it  wae  stated  that  H.  D.  was  one 
of  the  public  officers  of  the.iKi  Districtr' Bank, 
is  not  made  eidusive  evidence  of  that  fact, 
Reg.  T.  Carter,  1  Denison's  C.  C.  65. 

Ctm  cited  in  tbe  jadgment :  Edwards  r.  Ba- 
ebaoAD,  3  B.  &  Ad.  788. 

6.  Obtaining  goods  by  forged  order  .not  a 
larceny. — A,  went  to  BJb  shop,  and  said  he  had 
come  from  C,  for  some  hams,  &c.,  and  at  the 
same  time  produced  a  note  in  the  following 
terms :—'' Have  the  goodness  to  give  the 
bearer  10  good  thick  sides  of  bacon  and  4 
godd  sl)owy  hanui  at  the  lowest  price.  I  shall 
be  in  town  on  Thursday  next,  and  will  call  and 

Say  you.  Yours,  &c.,  C."  B,  thereupon  de* 
vered  the  hams  to  A,  The  note  was  forged, 
and  A»  had  no  such  authority  from  C. :  Held, 
A,  was  not  guilty  of  larceny.  Reg,  y«  Adame, 
I  Denison's  C.  C.  38. 

7*  What  acts  amount  to  uitering  a  recemt  — 
Indictment  under  stat  11  G.  4,  and  1  W.  4, 
c  66,  s.  10,  for  uttering  a  foiged  reecipt. 
What  acts  amount  to  an  uttering.  R^.  ▼. 
Ra4ford,  1  Denison's  C.  C.  59. 

8.  Scrip  c0r/t^Eeitfe.*-An  instrument  profess- 
ing to  be  a  scrip  certificate  of  the  Lonaon  and 
South- Western  Railway  Company,  is  not  a  re- 
ceipt and  acquittance,  nor  a  receipt,  nor  an 
undertaking  for  the  payment  of  money  within 
atat.  1 1  G.  4,  and  1  W.  4,  c. 66.  R^.y.  West, 
I  Denison's  C.  C.  258. 

9.  Uttering  a  fcfrged  undertaking  for  the  pay* 
msni  of  money. '^Quanmtee. — Indictment  under 
Stat.  11  Geo.  4,  and  1  W.  4,  c.  66,  s.  3,  for 
uttering  a  forged  undertaking  for  the  payment 
of  money:  Held,  that  the  statute  applies  as 
well  to  a  written  promise  for  the  payment  of 
money  by  a  third  person,  as  to  a  like  promise 
for  payment  by  the  supposed  party  to  the  in- 
strument. Reg,  Vf  Stone,  1  Denison's  CO. 
181. 

10.  The  following  forged  document  held  to 
be  properly  descriMd  in  the  indictment  as  a 
warrant.  "  To  Molineux  &  Co. :  Pay  to  my 
order,  two  months  after  date,  to  Mr.  John 
Smith,  the  sum  of  80/.,  and  deduct  the  same 
oat  of  my  account."  There  was  no  signature. 
Across  tne  document  was  written  '*  accepted. 
Luke  Lade."  It  was  indorsed  "  John  Smith, 
fanner,  Hailsham,  Sussex.  Reg.  y.  Smith,  1 
Denison's  C.  C.  79. 

11.  Prtotfe^edcofmntmica^ioii.— Prisoner  in- 
dicted for  forging  a  wilL  The  forged  instru- 
ment had  been  given  by  the  prisoner  to  his  at- 
torney, ostehsimy  for  professional  purposes, 
but  in  the  opinion  of  tne  learned  jadfp,  with 
some  very  different  object.  An  objection  that 
it  was  a  privilca^ed  communication,  and  there- 
fore could  not  be  read:  Heltf,  invalid.  Reg.y* 
Jones,  1  Denison's  C.  C.  166. 

12.  Privileged  eommsmication. — A.  takes  a 
forged  wUl  to  B.,  a  solicitor,  and  asks  Um  to 


OB  a  BBMiilgiiga  €•  'ws  property  isai* 
tioned  in  the  win,  Amadeno  chaiKsfcrthe 
interview,  and  did  not  advance  ^e  moMy: 
Held,  not  a  privileged  comnwiniwtion.  Bii, 
r.  Farl^,  X  Demson's  C.  a  197* 

ILUIOmif  ATB  CHILD. 

^remmptvm  ^f  name.  —  In^ctment  atied 
that  the  prisoner,  a  single  woman,  on  the  S7ih 
of  August,  1844,  broogfat  for&  a  mak  ctiU 
alnres  that  she  aftenrards,  to  wit,  on  the  dif 
and  year  aforesaid,  killed  Uie  said  child.  % 
jectipn :  that  the  judgment  ought  to  have  odier 
stated  the  name  of  the  child,  or  that  its  naon 
was  unknown  to  the  jurors:  overruled  bj  Oofe* 
fidge,  J.,  at  the  trial,  on  the  ground  that  then 
was  no  presumption,  from  the  mere  bsX  i. 
birth,  that  the  child  had  a  name,  it  b^i 
bastard:  that  the  indictment  afforded  no pe* 
sumption  of  its  having  acquired  a  name  by  n* 
putation  or  baptism :  that  an  averment  tbt 
the  name  was  unknown,  implied  the  acqaifltiol 
of  some  name.  Conviction  held  right  Ay. 
V.  WUHt,  1  Damson's  C.  C.  80. 

INDICTMBNT. 

TWo  itomUs  wfteii  tran9posahle,^A*  isdl 
indicted  for  the  murder  of  C,  by  shootiiig  )m 
with  a  gun.  In  1st  count  ^.  was  chaifed  a 
princioal  in  1st  degree^  B.  as  present,  udag 
and  abetting  him.  In  2nd  count  B.  as  piii> 
dpal  in  1st  degree^  A.  as  aiding  and  abctti^ 
The  jury  convicted  both,  but  said,  that  th^ 
were  not  eatasfied  who  fired  the  gun:  HeU^L 
That  the  jury  were  not  bound  to  find  die  ]» 
soners  guilty  of  one  or  other  of  the  ooiii 
onlv.  2.  (MoMie,  J.,  dissentimite),  tfast  lo^ 
withstanding  the  word  "afterwards"  'vth 
2nd  count,  both  the  counts  related  sobsti^ 
ally  to  the  same  person  killed  and  to  onekiffii^^ 
and  might  have  been  transposed  without  ^ 
alteratkm  of  time  or  meaning.  Reg  v.  Dem 
ingg  1  Denison's  C.  C.  52. 

IVWAUOtn  CRtMB. 

Bssiorting  money. '^^Evidenee. — Ftmntt^ 
mdicted  under  atat  7  &  8  6.  4,  c.  29,  s.  S*  (* 
let  count)  for  feloniously  acmsing  jLB^di 
certain  innunoua  crime, tliat  is  to  say,&c,«i 
a  view  to  extort  and  gain  money  from  Ua: 
(2nd  count)  chazginff  Uie  aame  oflfeace  ua^ 
what  differentljr :  Held,  by  seT«n  of  the  jodgaK 
five,  that  the  evidence  was  not  aufikieattapM^ 
the  intent  laid.  *  Reg.  v.  Middlediieh,  1  D» 
son's  C.  C.  92. 

JUSTICBB*  ORDBB. 

See  Cknrdk  Raie. 

I.ABCBNT. 

Money  in  post  letters.-^A  letter  caniff  ^ 
tween  A.  and  B.  is  entrusted  at  ^.  «idi  t"^ 
directed  envelopes,  each  contuning  a  51  b0& 
to  deliver  at  B.  He  delivera  the  enTcloptf  ^ 
B.,  having  previously  taken  out  the  two  nj«» 
Verdict,  pnlty,  but  that  he  had  no  xnt^*] 
Held,  no  larceny.  Reg.  v.  Glass,  1  Iks^ 
CO.  215. 

And  aee  Forgery,  6. 


Jt^9m§t«gmi^aih$ri»1mkaLtt$f, 


m 


h^  to  procure  miMcarriage.'-An^Bdtment 
under  ttat  1  Vict.  c.  85,  for  vumg  an  Instm* 
ment  with  intent  to  procure  ndscarriage :  Held, 
inunaterial  whether  or  no  the  woman  was 
pregnant  at  the  time  of  the  UMtrument  being 
used.  B^.  Y.  GoodhaU,  1  Denison's  C.  C. 
187. 

uvuvattu 

h  Mortalwound, — ^An  indictment  for  murder 
by  inflicting  a  mortal  wound  ia  supported  by 
proof  of  a  blow,  which  caused  an  internal 
breach  of  the  skin,  thouffh  externally  there 
were  only  the  appearance  of  a  bruise.  Quare, 
whether  such  an  allegation  would  have  been 
sufficient  on  the  statute  for  cutting  or  wounding 
with  intent  to  murder,  &c.  ?  Reg,  v.  JVarman, 
1  Denison's  C.  C.  183. 

Case  cited  in  the  judgnent:  Reg  ▼.  Smith,  8 
Car.  6c  P.  173, 

d.  SUmetrade.^IttegmleeigureqfuBrtigUUm 
ve9$^,'-Piraey,-^wriiiioH(m  of  HritM  eonrte 
of  2aip.^0n  36th  Feb.,  1845,  the  Feliciade,  a 
Braailian  schooner,  fitted  up  as  a  slaver,  sur- 
rendered to  the  armed  boats  of  her  Majesty's 
sliip  Wasp.    She  had  no  slaves  on  board,  llie 
eaptem  and  all  his  crew,  except  Migavel  and 
three  others,  were  taken  out  of  her  and  put  on 
board  the  Wasp.    On  the  27th  Feb.,  the  three 
others  were  taken  out  and  put  on  board  the 
Wasp  also.    Cerqueira,  the  captain,  was  sent 
back  to  the  Feliciade,  which  was  then  manned 
with  16  British  seamen,  and  placed  under  the 
command  of  Lieut.  Stupart.     The  lieutenant 
was  directed  to  steer  in  pursuit  of  a  vessel  seen 
from  the  Wasp,  which  eventually  turned  out 
to  be  the  Echo,  a  Brazilian  brigantine,  having 
slaves  on  board,  and  commanded  by  Serva, 
one  of  the  prisoners.     After  a  chase  of  two 
days  and  nights,  the  Echo  surrendered,  and 
was  then  taken  possession  of  by  Mr.  Palmer, 
a  midshipman,  who  went  on  board  her,  and 
sent  Serva  and  1 1  of  the  crew  of  the  Echo  to 
the  Feliciade.    The  next  morning  Lieutenant 
Stupart  took  command  of  the  Echo,  and  placed 
Mr.  Palmer  and  nine  British  seamen  on  board 
the  Feliciade  in  charge   of  her  and  of  the 
prisoners  (charged  in  the  indictment). 

The  prisoners  shortly  after  rose  on  Mr. 
Palmer  and  his  crew,  killed  them  all,  and  ran 
away  with  the  vessel.  She  was  re-captured  by 
a  British  vessel,  and  the  prisoners  brought  to 
this  country  to  take  th^  trial  for  murder.  The 
urr  found  them  guilty. 

On  a  case  reserved  for  the  opinion  of  the 
udges,  several  points  were  taken  by  the  counsel 
or  the  prisoners:  the  conviction  was  held 
vTong.    Meg.  v.  Serva,  I  Denison's  C,  C.  104, 

ORDBR  Oa  WABRANT. 

Tayment  of  moneif. — ^The  following  forged 
oAtrument  ield,  under  the  circumstances,  to 
>e  a  warrant  or  order  for  the  payment  of 
aoney :— ''  Mr.  Martin  will  be  pleased  to  send 
»V  the  bearer  10/.  on  Mr.  Hodge's  account,  as 
[r«   Hodge  is  very  bad  in  bed,  and  cannot 


come  himself.  (Siflited,)  Msitin  Ralph,  fore- 
man. St.  Austell  Foundry."  Reg.  v.  Vman, 
1  DeniaoD's  G.  0.  3ft. 

PSBSONATION. 

MmMpeil  Corporaium  A€t.^  WHfldfy.-^ 
The  Stat.  5  &  6  W.  4,  e.  79,  a.  34,  (Municipal 
Corporation  Act,)  makes  it  a  misdemeanor  tor 
a  burgess  vHfitUg  to  make  a  false  answer  to 
any  of  the  Questions  therein  specified.  The 
indictment  charged  (in  the  first  four  counts), 
that  ''  the  defendant  fakely  and  frmidulentlg 
answered,  &c."  Held,  bad,  for  omittmg 
•*wflfuny.'' 

In  the  two  last  counts,  that  the  defendant 
faUdg,  fraudulently,  decei^uUy,  and  contrary 
to,  and  in  fraud  of  the  said  statute,  did  per* 
senate  one  J.  H.  Held,  1.  That  this  was  no 
offence  under  the  statute,  no  offence  so  de- 
scribed being  specified  therein.  2.  lliat  it 
was  no  offence  at  common  law,  either  in  itself, 
or  as  a  violation  (in  effect)  of  a  statutory  pro* 
hibition,  because  (if  it  were)  the  statute  in  the 
same  clause  created  the  offence  and  provided 
the  penalty.  Reg,  v.  Bent,  1  Denison's  C,  C» 
167. 


1 


See  Murder. 


PIRACY. 


POACHING. 


1.  Construetioe  amdug. — Indictment  under 
Stat.  9  G.  4,  c.  69,  s.  9>  (against  night  poaching,) 
charged  A,,  B.,  and  six  others,  ''that  they 
being  respectively  armed  with  guns  and  other 
offensive  weapons,  entered,  &c."  A>  and  fi. 
were  each  proved  to  be  armed  with  a  gun,  the 
other  six  with  bludgeons.  Objections :  that 
the  averment  "  other  offensive  weapons,'*  (not 
specifying  what,)  made  the  arming  of  the  other 
SIX  only  constructive,  which  was  not  sufficient 
to  bring  them  within  the  statute.  Indictment 
held  good.  Case  of  Rea  v.  Davis,  8  C.  &  P. 
769,  overruled.  Reg.  v.  Goodfeliouf,  i 
Denison's  C.  C.81. 

2.  ^i^A/.  — Indictment  against  A,  and  B, 
under  stat.  9  Geo.  4,  c.  69.  The  offence  wm 
conunitted  4th  Dec.  1846,  the  information  be- 
fore justices  and  warrant  on  i9th  Dec.  1846. 
A.  was  apprehended  and  committed  6^  Septi 

1846,  and  B.  on  21st  Oct.  in  the  same  year, 
and  the  indictment  was  preferred  6U1  April, 

1847.  A  question  was  reserved,  whether  the 
prosecution  was  commenced  in  time.  Convic* 
tion  held  right.  Reg  v.  Brookes,  1  Denison's 
C.  C.  217. 

Case  cited  in  tbe  judgmsot :  Rex  v.  Wallace,  R* 
&K.C.C.369. 

POISON. 
What  not  an  attempt  to  administer. — An  at- 
tempt by  A.  to  administer  poison  to  B,  through 
the  i^ency  of  C,  under  such  circiunstances 
that  C.  would  have  been  the  sole  principal 
felon  (had  the  poison  been  administered)  and 
A.  an  accessory  before  the  fact,  is  not  such  an 
attempt  as  renders  A.  liable  to  be  indicted 
under  the  sUt.  7  W.  4,  and  1  Vict.  c.  85,  s.  3. 
Reg.  V.  WiiUams,  I  Denison's  C.  C.  39. 


TP6B  ^9f$rf^%  10,  llr ;  rriflMlPa 
SOBBXBT. 

Commom  «Ma»tt. — A^  mdteted  fo«- 1  robbery. 
Tbe  jnr^  aoquCtod  Mm  of  te  motieiy,  and 
Ibmia  kim  gnihy  <if  '^^  etmimoii  wtaidt  only: 
Ikld,  thst  Boch  cofiTictioii  wsS'Twit  Tindei'  trtut:. 
1  Tkt.  c  89,  «.  11.    Sagr.  «.  lirvi,  1  Bon- 

a^CftXLBGS. 

.Bfsettibifiy  fiUo  a  eibrci,  and  wteaSmg  a  iov 
oimI  money ,  —  Prisonen  indicted  for  oacri- 
^^gp^M^y  bneakiitfinto  a«hiirck  and  itealiiv  a 
box  aaa  money :  Hielc^  L.  XhattheboK  (nuder; 
(be  cJBTOTiMtaiwT^  wMaotaffiaed  to  the  **fre»'! 
bold»"  bntvas  emutroclunelyiiiihe  piMtwMMifi 
of  tbie  vicar  wad  cboscbwardena.  3«  Tbat  the 
fraoeaty  was  rkbtly  kid  in  tbe  vicar  aadotbrai*  | 
m  tbeir  individual  xuunea.  Reg^  v.  WorUeih  1 
neniioi's  G.C.  USX. 

SBAff,  HIGH. 

JmdiGimmtfir  an  trfmux  cammHtM  xm  ^ 
fdgh  seas, — What  it  need  not  aver, — ^Ab  indict- 
ment under  atat.  7  Vict  c.  2,  (for  tbe  more 
apeedy  Trial  of  OffaneBamamiitted  on  tbe  Hiffb 
Seaa>)  need  not  contain  an  averment  ^t  ue 
offence  was  committed  "  witbin  tbe  jurisdiction 
of  tbe  Admiralty."    Reg.  v.  Jones,  1  Denison's 

a  c.  101. 

8TBALIHG. 

i.  Checyus. — Prisoner  cbarged  in  one  count 
of  the  indictment  witb  stealing  a  cbecque  for 
132.  9s,  7d. ;  in  anotber  count  for  stealing  a 
piece  of  paper  value  Id. :  Held,  tbat  supposing 
tbe  cbecque  to  bave  been  a  void  cbecque,  (as 
being  contrary  to  tbe  provisions  of  stat  55  G. 
3,  c.  L84,)  it  would  atill  suatais  tbe  cbaige  laid 
in  tbe  2nd  count.    Beg,  v.  Ferry^  1  Denison's 

ac.60. 

0mm  dlad  ia  tbe  jadment :    ResE  ▼,  Mead,  4 
C.  &  P.  535 ;  Rex  v.  Vyw,  M.  Or.  C.  Jf  18. 

2.  Oo^a.— PriMuam  cbuvad  wilib  ateafing 
thair  maater'a  oats.  Pnwed  tbat  tbev  took 
4fam  wnNigfully  to  ffive  to  tbeir  maater'a  horaea, 
sridioizt  any  end  of  gain  to  tbemselvee ;  HM, 
a  larceny.  Btg.  ▼.  Prweltj  1  Denieon'a  G.  C. 
193. 

3.  Fott  kttarr^A,  aervoot  of  B.  applied  for 
aa  tbe  poet-ofiee,  and  received  all  the  letlen 
■ddneaaed  to  H.  Sbe  delivered  tbanrall  to  B, 
•loept  one,  wfaidi abe  burned.  Her  motiveldr 
deatroying  it  waa  tbe  bone  of  suppressing  in- 
qpiriea  reapecting  bar  oiaracter:  fitf^»  a  lar- 
ceny :  and  tbat  supposing  Aicrt  causd  to  be  a 
necessary  ingredient  therein,  (which  tbe  Court 
did  not  admit,)  there  was  a  sufficient  JHcrKm 
proved.    Reg.  v.  Jones,  1  Denison's  C.  C.  188. 

4.  Post  letter » — Any  letter  posted  in  tbe  or- 
finsry  way,  whatever  be  its  addrraa  or  object, 
IB  a  poet  letter,  witbin  atat.  1  Vict  c.  36,  as. 
B6,  47 »  and  the  ateafing  such  letter  pnnisbable 
aceordtns^y.  Rem  v.  Gardener,  iC.ScK,  632, 
fisapproved  oL  JRe^.  v.  Toang,  I  Demaon's 
<3.C.194. 

5.  aheep  and  tamb.-^Prmf^  latteriM 


7&aGao.i,x.SiL 

'    Tbeimgj&andte 


indii'tfd' 
26^l(Bar 

tha-aniaial  BO 
dictBMBt  IddgpoL 
BOB'sCGLiA. 
Aad.aee  Saamlege* 

THBBATBNIMO  I^BTnB. 

1.  Indictment  cfa^pad  the  prisoner  vtt 
aanding  a  threatening  latter  to  A,,  tfasiiina 
^eiein  averred  being  to  bom  tbe  booie  d  I 
He%  bad.  Ussr.  v. /onei,  1  Deaison*!  d  C 
218L 

2.  What  is  a.senMng, — Indtctment  iv  mA- 
ing a thrsBteBing  letter  uader  stat4ty.i6 
54,.  a.  3.  First  count  dmged  &  with  Mafiv 
to  R  aBd  thpnatrningto  bmm  JL*s  hooia.  B 
was  proved  tbat  R.  hud  only  Sirmersionsryj^ 
terest  in  tbe  said  houaea.  Qtusre,  wbctiber  G. 
cotdd  be  convictea  on  tint  count  I 

Second  count  charged  G.witb  seofhf  to& 
and  tbnaleniBg  to  bBEB  ^  aaid  h0Qsii,h)iBf 
tfaeDiaBdMpiOMilPfB£JL»theyBaBL  ItsB 
proved  UmB  G.  dsoppedtfaB  letter  ia  a  fahb 
imd  Bear  A/a  bmiaa,  that  A  tend  it  ai 
gaveitto  H,»iidio  o|MiiedityBBadit,and|Bi 
itto  B„  isko  abowed  it  both  ta  B.  sni  i: 
JEM^  tbat  this  waa  a  aandiiigwiliuBtkeBBBi 
Beg.  V.  emmtaade,  1  DeBnoB'a  C  a3& 

wrrNBSB. 

1«  Prknleae, — K  a  witnaaa  claims  the  ^ 
taction  of  me  Court  on  tbe  groand  (hat  tb 
anawer  would  tend  to  criminate  binMd(  ni 
there  appeara  reasonable  ground  to  belim^ 
it  would  do  ao,  be  ia  not  compellable  to  asBiB. 
2.  If  compelled  notwitbstaadm{f,  what  he  ^ 
after  such  claim  must  be  oonaidered  to  ba; 
been  obtuned  by  compulaion,  and  cannot  k 
£pven  in  evidence  against  him.  3.  He  isfi* 
titled  to  protection  at  whatever  atage  of  k 
inquiry  be  cbooaea  to  claim  it ;  and  b  x 
equally  entitled  to  protection,  wbetberheta 
already  anawered  the  question  in  part  or  note 
an.    Rn.  V.  Garhett,  I  Deniaon's  C.  C  3)1 

2.  Admissible  at  commom  lam  qftercomikim 
and  before  judgment, — A,  and  B,  indicted  is 
stealing,  C.  for  receiving.  B,  pleaded  loil^ 
and  was  tendered  as  a  witness  against  1 » 
C,  He  waa  objected  to  by  tbe  counsel  for  ^ 
prisoner  aa  inadmiaaiUe :  HeUk  an  admifda 
witneaa  in  common  law.  R^,  v.  Ssdi,  I 
Deniaon'a  C.  C.  84. 

WOlTKBIVaS  imiiOWlOVBLT. 

Mare,  —  Afoliee.  —  Priaoner  was  cosnol  ' 
nnder  stat.  7  &  8  G.  4,  c.  90,  s.  16,  of  "tmii*' 
fully,  maliciously,  and  fdoniooaly  wooAfiif  t 
mare."  Ck)nviction  held  right.  Qmere,iMe. 
on  tbe  ground  that  by  aeclion  25  of  theibm 
statute  proof  of  genevl  maliw  ia  atill  saSa^ 
to  conatitute  tbe  offence,  notwitbstmding  «^ 
1  Vict.  c.  90,  ss.  1,  2,  3;  or  tiia^  it  mt  ar  I 
pearittg  against  whom  or  wnat  tbe  mwct  as 
conceive^  nudice  agaittat  tbe  oiroer  ori^ 
poaed  owner  would  ot  preanmed.  (See  SM 
PI.  €.  1074).  Reg.  v.  Ylsqr,  1  DeBiaon<iiC  C 
f53. 


^^  %$§»%  ^liisi^r^^r^ 
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PertiAflt,  et  Boctie  niAlnm  aty  tgitaaivs.' 


HOEAT, 


BANKKUPTCT    AND    INSOLYENCT 
LAW  AMENDMENT. 


Wx  make  no  apology  for  reaomingy  with- 
out delay,  the  consideration  of  the  important 
amendments  suggested  by  the  committee  of 
the  Metropolitan  Association  of  Merchants, 
Bankers  and  Traders,  in  the  Law  of  Bank- 
ruptcy and  Insolvency,  which  has  undergone 
more  frequent  and  extensive  alterations  of 
late  years  than  any  other  branch  of  jurispru- 
dence, and  with  more  unsatisfactory  results. 
To  avoid  unnecessary  expense  and  delay, 
tlie  committee  propose  to  abolish  Uie  fiat, 
and  eive  the  Court  of  Bankruptcy  original 
jurisdiction  to    declare  a  party  bankrupt 
upon  proof  of  the  petitioning  creditor's  debt, 
the  trading,  and  act  of  bankruptcy.     To 
^is  proposal  we  can  suggest  no  valid  objec- 
tion.    The  fiat  b  a  mere  form,  which  re- 
quires a  considerable  pecuniary  outlay,  and 
afTords  no  additional  facilities  to  the  credi- 
tors and  no  benefit  to  the  bankrupt.     In 
fact,   it   is  a  mere  pretence  for  extcnrting 
enormous  fees  from  the  suitors  in  bank- 
ruptcy, and  no  advantage  whatever  arises 
from  retaining  it.     The  payments  of  201. 
ind    10/.  respectively,  to  the  secretary  of 
>ankrupts'  account,  under  the  statute  1  &  2 
kV.  4,  c.  56,  ss.  45  &  46,  are  equally  ob- 
ectionable.      As    we    have    already    had 
^casion  to  remark,  they  press  with  great 
nd  unequal  severity  upon  small  estates,  and 
re  wholly  indefensible  upon  principle.  The 
ommittee  properly  suggest  that  they  should 
!iase  altogether.* 

*  The    committee  labour  under  an   entire 
Vol.  XXXV.  No.  1,048. 


It  is  also  proposed  to  alter  the  mode  of 
remuneration  to  the  official  .asaigneea,  by 
giving  these  officers  a  hberal  comnuasioa 
upon  the  amount  divided,  and  not,  as  at 
present,  a  per  centage  upon  the  amoont 
collected,  and  a  furtherper  centage  upon 
the  amount  divided.     We  are  not  wafcisfied. 
that  the  arrangement  thus  suggested  would 
be  either  expedient  or  fair  to  the  assignees. 
There  is  frequently  great  trouble,  and  no 
small  responsibihty,  incurred  in  getdne  in 
assets  from  a  bankrupt's  estate,  which,  men 
realised,  are  subject  to  claims  that  leave  a 
comparatively  small  residue  to  be  divided 
amongst  the  creditors.    If  the    official  as- 
s^ee*s  remuneration  depended  upon  a  per 
centage  on  the  amount  divided,  it  could 
hardly  be  expected  that  he  would  expend 
much  labour  on  getting  in  a  fimdiinudi 
would  ultimately  yield  hun  a  scantv  and  in- 
adequate compensation.     The  evil  is  now 
felt  and  compkined  of  by  those  who  have  a 
practical  knowled|ge  of  the  operation  of  the 
system.    When  the  bankrupt's  estate  con- 
sists chiefly,  or  in  part,  of  a  great  number 
of  small  debts,  the  collation  of  which  wonld 
involve  some  expense,  and  perhaps  reouire 
repeated  applications,  it  is  not  unusual  for 
the  official   assignees   to  get    rid   of   the 
troublesome  duty  of  collecting  such  debts 
by  assigning  them  for  a  consideration,  either 


misapprehension  if  they  conceive,  as  it  woidd 
seem,  that  the  expenses  of  the  Courto  of  Low 
and  Equity  are  borne  by  the  state  out  of  the 
ConaoUdated  Fund.  As  we  have  frequently 
had  occasion  to  observe,  tbis  burthen  is  borne 
exclusively,  and  as  we  contend,  unjustly,  by  the 
suitor.    (See  ante,  p.  492).  a.  a 
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to  some  friend  of  the  bankrupt,  or  some 
peraott  who make^  aprefit  Irf  the  speetilA- 
tiott*  It  it'  mtvB  <on>ireDient  and  satisfactory 
to  lii^oAoial  assi^ee'to  g^  a  per  centa^ 
on  300/.  Tecehred  in  one  sum  from  one  in- 
dividud^  than  upon  400/.  t>btidned  perhaps, 
after  much  trobble  and  repeated  applica- 
tions, from  one  faundted  different  persons. 
This  result,  already  suflllciently  bjorious  to 
cf^tors,  and  arising  from  the  principle  on 
idiichtke  ^fBeki  assignees  are  now  remune- 
rated, would  be  attgravated  by  the  alteration 
suggested.  AHhooeh  we  cannot  concur 
with  tl»  committee  that  what  is  proposed  in 
tMs  tespect  wbidd  operate  beneficially,  it 
nlay  be  fktdy  conceded,  that  the  subject  of 
remuneration  to  official  assignees  requires 
to  be  reconsidered  and  the  sjstem  placed  on 
adififorenC  fboting.  It  is  enough  to  state, 
in  Gdideimiadon  of  the  existme  system, 
that  the  rate  of  Mmnneration  to  the  official 
atts^nees  is  seeded  by  the  respective  Com*- 
miBsioners,  aiid  that  the  rate  is  dissimilar 
ineaehofthesix  Courts  sitting  under  the 
8«me  roof  in  Basmghall  Street,  to  say  no* 
tfafaig '  of  the  country  district  Courts.  A 
system  so  anmnalous  could  not  exist  in  any 
couArtry  where  the  administration  of  justice 
waa  sdbjeet  to  an  effiectire  control,  or  its 
importanble  sufficiently  considered  by  the 
govenfment*  * 

•The'  xfext  recomnnendatkm  of  the  com 
ndttee  beata  upon  what  we  have  always  con- 
sidered ii  grietous  and  flagrant  injustice, 
which;  under  the  present  practice,  offers  an 
iiresistible  inciieiiient  to  perjury  and  dn- 
^oity.  The  flrst  step  taken  after  a  trader 
nas  been  adjudicated  a  bankrupt  is,  that  an 
dfiteev  of' the  Contt  takes  possession  of  the 
whole  of  the  bankrupt's  property,  and  be- 
fai«  he  can  jmss  his  examination,  the  bank- 
Ttfpt  is  Inquired  to  swear,  or  to  make  a  de- 
claration equivalent  to  an  oath,^  that  he  has 
gven  up  everything  of  value  he  possesses, 
^ndes  his  wearing  apparel,  to  his  assignees. 
Yet  the  Court  calls  upon  the  bankrupt  thus 
divested  of  his  property,  to  prepare  his 
l^ance  sheet  and  obtain  a  certificate  a/  hie 
&itH  expenee,    an    expense  which   in  the 


•  ^  By  one  of  the  unaccountable  freaks  of 
modern  legislation,  a  bankrupt  and  the  wife  of 
4 'bankrupt  ane  peculiarly  pnvileged  in  being 
Wtffaght  worthy  of  credit  on  declaration,  when 
cf^Kon;  witnesses,  and  all  other  persons  are 
caficd  tipon  to  give  testiiiiony  under  the  solemn 
•Ui9fio»<of  an  oalh.  The  stat.  8^9  Vict  c. 
^a;  expressly  provides^  that  bankrupts  and 
t^r  ipve^  shall  be  examined  before  the  com- 
ipUsionefs  wi^oilt  being  swpm,  upon  making 
ahd  sigtiing  ^he  prescribed  declaration. 


snmllest  cases  is  never  less  than  20/.,  uA 
which  ordinarily  amounts  io  a^  sura  U- 
tween  50^  and  iOOL     The  farce  is  fT^ 
ouently  gone  through,  of  seeing  a  bankrupt 
dcHver  up,  upon  his  last  examination,  i 
watch  of  little  value,  or  some  half  dozen  of 
the  silver  coin  of  the  realm  called  shilling?, 
when  he  has  paid  his  accountant  60/.  or  M, 
for  making  up  his  balance  sheet.    By  the 
usage  of  the  Court,  the  balance  sheet  is  n- 
quired  to  be  made  up  in  a  certain  form,  u 
complicated  and  artificial  that  not  oae  tndei 
in  a  hundred  could  manufacture  such  an  in- 
strument of  himself  any  more  dian  he  could 
write  a  regular  epic  poem,  or  a  tragedy  pre- 
serving the    unities.     Without  a  balance 
sheet  in  the  approved  form,  no  bankrupt, 
however  honest  or  poverty-stricken,  is  snf- 
fered  to  pass  his  last  examination.    Be  is 
therefbre  compelled  to  call' in  the  aid  of  an 
accountant,  who  may  or  may  not  be  compe- 
tent, and  who  cooks  up  a  balance  sheet  in 
which  the  trader's  accounts  are  as  oib 
concealed  and  mystified  as  elucidated.   VTe 
regret  to    observe  that    the  gross  craeltj 
and  injustice  of  this  practice,  as  it  affects 
the  bankmpt,  and  its  demoralising  effects, 
do  not  seem  to  have  impressed  themselves  ot 
the  committee.   What  they  complain  cC  aac 
with  good  reason,  is,  that  *•  in  a  very  laige 
class  of  cases  the  bankrupts*  balance  shets 
are  concocted  vnth  the  intention  of  conKt- 
ing  fraud  and  misleading  the  creditor,*'  and 
they  propose  that  it  should  be  the  duty  d 
the  official  assignee,  who  must  have  po:>ses- 
sion  of  the  bankrupt's  books,  to  prepare, 
with  the  assistance  of  the  bankrupt,  tHs 
most  important  document.     Let  it  be  pre* 
pared  by  any  one  competent  to  perfonn  tk 
duty.      If  prepared  in  the  offices  of  t^ 
official  assignees,  we  have  no  doubt  it  voj'i 
soon  be  found  that  the  form  now  iu  un* 
might  be  simplified  without  disadvanta^, 
and  the  mischievous  mockerv  put  an  end  to 
of  obliging  a  bankrupt,  professing  to  li:^« 
given  np  everything,  to  expend  a  con>r 
derable  sum  in  his  progress  through  tiie 
Court. 

We  cannot  participate  in  the  anxirty 
which  the  committee  express,  "  that  tk 
creditors'  assignees  should  have  the  ri^b:'/ 
select  the  official  assignee  to  act  under  esi 
bankruptcy."  The  great  value  of  ti^^ 
official  assignee,  as  it  ^eems  to  us,  is,  tHit 
he  stands  independently  between  the  creii- 
tors  and  the  bankrupt,  and  therefore,  i^ 
the  Commissioner  may  rely  upon  his  repcc 
as  to  facts  as  that  of  an  unprejndiccd  tvr- 
son.  If  the  assignee  were  to  W  chosen  ^ 
the  creditors'  assignees,  aijd  J^^d,  as  he  c:« 
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ii,  by  a  per  centage,  we  should  soon  see  no 
unseemly  oooipetitpion  for  the  appointtneDt, 
and  the  ofticial  assignee  placed  in  a  position 
which,  at  all  events,  would  suyect  him  to 
the  suspicion  of  recommending  himself  to 
the  creditors  hj  suhserviency.  Far  better 
abolish  the  office  altogether^  than  deprive 
the  holder  of  that  character  for  impartmlity 
which  alone  entitles  his  opinion  to  respect 
and  confidence. 

The  proposition  of  the  committee  to  g^ve 
the  Court  authority  to  nominate  the  solicitor, 
in  bankruptcies  constituted  by  the  debtor 
hinaself,  is  also  open  to  grave  objections. 
It  is  true,  that  as  the  law  now  permits  a 
debtor  to  obtain  a  fiat  without  the  know- 
ledge or  assent  of  any  of  his  creditors,  the 
solicitor  suing  out  the  fiat  and  procuring 
the  Commissioner's  adjudication  is  neces* 
sarily  selected  by  the  bankrupt.  At  the 
first  public  meeting,  however,  the  creditors 
choose  their  assignee,  and  he  appoints  the 
solicitor  who  works  the  fiat  to  the  end.  If 
no  creditor  can  be  found  to  Uke  upon  him 
the  burthen  of  an  assigneeship,  the  solicitor 
suing  out  the  fiat  is  not  displaced ;  but  this 
state  of  things  seldom  or  never  arises,  except 
when  there  is  a  barren  estate.  Creditors 
can  always  be  found  to  accept  the  office  of 
assignee  when  there  are  assets  to  distribute. 
No  doubt  it  is  an  anomaly  and  an  inoonve- 
uience,  that  the  solicitor  appointed  by  the 
bankrupt  should  in  any  event  have  the 
management  and  direction  of  the  fiat>  but 
;here  are  many  modes  of  getting  rid  of  the 
lifficulty,  without  investing  those  gentle- 
nen,  whom  Lord  Lyndhurst  designated  as 
'  the  irresponsible  Commissioners,'*  with  a 
latronage,  the  exercise  of  which  would  be 
ooked  upon  with  well-founded  Jealousy 
oth  by  the  profession  and  the  public.  The 
ystem,  under  which  a  trader  is  allowed  to 
ecome  a  bankrupt  upon  his  own  petition, 
as  no  more  remote  origin  than  the  year 
844,  (7  &  8  Vict.  c.  96,  s.  41).  A  con- 
derable  number  of  penniless  traders  have 
irailed  themselves  of  the  facilities  afforded 
y  this  enactment  to  obtain  all  the  benefits 
f  that  proceeding  without  any  of  the  in- 
mveniences  of  passing  through  the  In- 
>lvent  Court.  It  may  be  wdl  doubted, 
3wever,  whether  the  cumbrous  and  ex- 
jnsive  machinery  established  in  bankruptcy 
Ji  ever  he  advantageously  applied  in  cases 
here  there  are  no  assets  to  distribute. 
We  quite  concur  with  the  committee  in 
inking,  it  would  be  a  most  desirable  im- 
ovement  if  a  greater  number  of  days  in 
e  week  were  devoted  by  the  Commis- 
>ners  to  public  business,  so  that  the  in- 


f.  espe*' 
of  the 


convenience  and  low  of  time  •  now. 
rieneed  by  oreditoi»  in*  ^nsefuenee  * 
number  of  neetaigs  ahmild  be  pietrentcd ; 
and  we  agree  with- them  that  it  would,  be 
e^>edieiii  if  returns  were  madt  «f  the  pio* 
ceedings  aosd  resalts  of  each  battkmptcy^ 
showing  the.  amount  of  diebta  and  Iiabilitifls» 
and  the  assets  collected  and  ilsvided  in  each: 
case.  The  value  of  theoe  veiums  would 
depend,  in  a  great  degree,  upicm  theiv  ibwkf^- 
made  frequently  at  sk^  iatewah* 

The  proposition  also  aeems  most  TeaaoiH 
able,  that  the  Coast  of  Bankruptey  should 
have  the  same  power  as  the  Insohrettl 
Debtors*  Court  now  has,  to  order  periodiedl 
payments  of  the  pay,  half-pay,  and  jiensiona^ 
of  bankrupts.  Our  apprehension  is,  that 
the  committee  are  not  aware  how  mueh  the 
power  of  the  Court  for  the  Belief  of  In<^ 
solvent  Debtors  is  restricted  in  tbia  respect* 
In  point  of  fact  the  Court  has  no  absolulft 
authority  to  appropriate  the  half-pay  or  pen* 
rions  of  insolvents.  Its  authority  is  only  exr 
erdsed  by  ordering  such  portion  of  the  pay 
or  pension  of  the  insolvent  as  the  Court  eoi^ 
siders  equitable  to  be  paid  to  the  assignee^- 
with  the  consent  in  writing  of  the  h^  of 
the  department  to  which  the  officer  bdon|;a« 

The  suggestions  of  the  eommittee  with 
respect  to  the  estates  of  deceased  traders 
when  no  executor  or  administrator  is  tp- 
pointed^as  well  as  that  relating  to.eom^K^ 
sitions  and  other  modes  of  arrai^ment  with.' 
creditors,  are  not  necessarily  connected  with 
the  Law  of  Bankruptcy  or  Insolvenoy,  an^ 
will  be  more  conveniently  cHseussed  oa  a 
future  opportunity. 

Independently  of  the  changes  proposed 
by  the  Committee  of  Merchants  and  Traders 
in  the  administration  of  the  Law  o(  Benk* 
it  would  seem  that  the  Lord  Chaivh 


ceUor  is  turning  his  attention  to  the  subject* 
In  the  course  of  the  last  week,  his  Lordship 
framed  an  order,  directing  that  when  a  fiat 
issues  against  a  trader  whose  place  of  busi* 
ness  exceeds  40  miles  from  London,  the 
Commissioner  to  whom  the  fiat  is  balloted 
shall  hold  the  meetings  under  such  fiat  in 
or  near  the  place  of  the  trader*s  residence, 
instead  of  at  Basinghidl  Street.  If  thb  ar- 
rangement could  be  carried  out  without  ad- 
ditional expense,  it  might  be  considered  an 
improvement,  but  as  the  Commissioner  and 
his  staff,  the  registrar,  official  assignee,  &e., 
could  not  travel  to  Norwich,  or  Southamp* 
ton  and  back,  without  some  oonsidecabio 
outlay,  which  must  be  paid  for,  either  otit 
of  the  estate  of  the  trader,  or  out  of  the 
consolidated  fund,  we  incline  to  think  that 
any  additional  convenience  or  advantage  re- 
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suUiog  from  tlie  arrangements  would  be  too 
de^y  pmrohued.  The  number  of  fiats  issued 
byrdr  agamst  tndecs  in  tbe  metropolitan 
diatriot  residing  abore*  44)  miles  from  London 
is  too  lifloaited.  and  the  aasete  naiiaed  upon 
their  estates  too  smidl,  to  require  anoh  a 
chjmge,  or  to  render  suchr  an  expenditune 
exponent.  We  have  some  reason  to  think 
that  this  has  been  represented  to  the  Lord 
Chaaoellor  by  those  whose  opinions  on  this 
subject,  are  entitkd  to  weight,  and  that  the 
order 'v^  not  be  oairied  into  effect. 


CRIMINAL  LAW  ADMINISTRATION 
AMENDMENT  BILL. 

A  BILL  has  been  presented  to  the  House 
of  Lords  by  Lord  Campbell,  which  we  pre- 
sume is  Intended  to  ODviate  the  necessity 
for  an  appeal  in  criminal  cases,  the  right  to 
which  it  is  proposed  to  establish  by  a  bill 
now  pending  in  the  House  of  Commons,  in- 
troduced by  Mr.  Ewart,  and  which  has 
already  been  submitted  to  our  readers.  (See 
ante,  p.  429.)  Lord  Campbell's  bill  is  en- 
tilled  "An  Act  for  the  further  Amendment 
of  the  Administration  of  the  Criminal  Law,' 
and  the  preamble  states,  that  '*  it  is  expe- 
dient to  provide  a  better  mode  than  that 
now  in  use,  of  deciding  any  difficult  ques- 
tion of  law  whioh  may  arise  in  criminal 
trials,  at  the  sessions  of' the  peace  or  in  any 
court  of  oyer  and  terminer  and  gaol  de- 
livery." The  bin  then  proceeds  to  enact  :■ 

''That  when- any  peiaon  shall  haiwe,  been 
conTicted  of  any  felony  or  misdemeaoor  belbre 
ai^  court  of  sessions  of  the  peace,  the  court 
may,  in  its  discretion,  reserve  any  question  of 
law  which  shall  have  arisen  on  the  trial  for  the 
conBideration  of  the  judges,  or  judj^e,  if  only 
one,  of  the  superior  eonrts  of  common  law  at 
Westaiaster  who  shall  be  in-  the  neaet  eammi»- 
aion  of  oyer  and.tenatner  and  gaol  ddivery  for 
the  covoty  or  place  where  aiseh  eourt  is  hoI4^ ; 
and  the  court  thereupon  shall  have  authority  to 
resjnte  execution  of  the  judgment  on  such  con- 
viction, or  to  postpone  the  giving  of  judf^ent 
until  such  Question  shall  have  been  considered 
and  decidea;  and  in  either  case  the  court  shall 
rennnd  the  person  convicted  to  prison  in  the 
meanlmw,  if  he  w«s  aetoally  in  custody  in 
piiaen  at  the  time  of  trial,  or  if  he  was  pre- 
viously under  recognisance  of  bail,  and  sur- 
roulered  to  take  his  trial  in  pursuance  thereof, 
the  court  shall  take  a  recognizance  of  bail,  with 
one  or  two  sufficient  sureties,  and  in  such  sum 
as  it  shall  think  fit,  conditioned  for  the  person 
convicted  to  appear,  ar  such  time  or  times  as 
the  couit  shall  direct,  and  receive  judgment,  or 
toMider  htmsdf  in  'eascution  upon  each  jndg- 
nmty  aa  the  case  nay  lie." 

'1Phe.2nd  seet^n-  provides  how  the  ques- 


tions res^ved  are  to  be  certified  to  the 
judges  of  assize.     It  is  aa  foUows  ^- 

''  That  the  recorder  or  prendhif^  juatiee 
shaB,  after  the  court  shall  have  leseited  any 
question  of  law,  certify  under  his  hsnd  the 
question  or  questione  of  la«& which  the  coot 
shall  have  so  reserved,  with  the  spedil  dfon- 
stances  of  the  case  upon  which  me  same  tbH 
have  arisen;  and  the  deik  of  the  peue  or  hii 
deputy  shall  send  such  certificate,  with  a  trans* 
cript  of  the  record,  certified  under  hia  bai4 
annexed  thereunto,  to  the  clerk  of  assize  or  tit 
deputy,  for  the  purpose  of  being  brought  l)^ 
fore  the  said  judges  or  judge ;  and  the  »d 
judges  or  judge,  or  one  of  the  said  jadges,  sbll 
have  full  power  and  authority  to  bear  and 
determine  the  ssdd  question  or  questioDS,  and 
thereupon  to  reverse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given  on  tis 
indictment  or  presentment  so  brought  before 
them,  or  to  avoid  such  judgment,  and  eater  a 
verdict  of  not  guilty  instead  of  a  verdict  of 
guilty,  or  to  arrest  the  judgment,  or  to  dired 
the  court  of  sessions  of  the  peace  to  give  judg- 
ment, if  no  judgment  shall  have  btto  befne 
given,  as  the  said  judges  OT  judge  shall  be  ad- 
vised thereon,  or  make  such  other  orikr  a» 
justice  may  require ;  and  the  judgment  of  such 
judges  or  judge  upon  such  question  or  qw- 
tions  shall  be  delivered  in  open  court,  after 
hearing  counsel  or  the  partiea,  in  caie  the  pro* 
senator  or  the  person  coovmted  shafl  think  it 
fit  that  the  case  should  be>  argued;  and  tbe 
iudgmQiit  60'  given,  and  the  diie^ion,  if  thee 
oe  any  snch,  of  the  judges  or  judge,  as  diea« 
mav  be»  shsdl  be  certified  by  the  detk  of  am 
or  nis  deputy,  under  his  hand,  to  the  clerk  d 
the  petfce  or  his  deputy,  who  shall  enter  tk 
same  on  the  original  record*  in  proper  fbra; 
and*a*eertificaM  of  eueh  entnrvnnder  the  haod 
of  the*  cleric  of  the  peace  or  nis  deputy,  in  tk 
form^as  neasr.as.may  he» or  to- thsf effect  meo- 
tioned  in  the  sdieduJe  annexed  to-Uiis  act,«^ 
the  necessary  alterations  to  a4opt  it  to  the  cs- 
cumstances  of  the  case,  shall  be  deliveced  ff 
traxismitted  by  him  to  the  gaoler  in  whose  co^ 
todjr  tbe  person  convicted  shall  be;  and  sa^ 
certificate  shall  be  a  sufficient  warrant  to  sodi 
gaoler,  and  to  all  other  persona,  for  the  exec^ 
tion  of  the  judgment  of  the  court  of  sesaiou  d 
the  peace,  if  the  judgment  shi^  have  been  a^ 
firmed ;  and  execution  shall  be  thereupon  en- 
cuted  on  such  judgment,  or  lor  the  duchaigc 
of  the  person  so  convicted  from  further  iof^ 
sonment,  if  the  judgment  shall  be  reversed, 
avoided,  or  arrested,  and  in  that  case  soct 
gaoler  shall  forthwith  discharge  him,  and  also 
the  court  of  sessions  of  the  peace  shall  racale 
the  recognisance  of  baid,  if  any,  at  die  next 
session ;  and  if  the  court  of  sessioDs  of  thi 
peace  shall  be  directed  to  f^ive  judgment,  the 
said  cottft  shall  proceed  in  due  manner  to  ff^^ 
judgment  at  the  next  session :  Provided,  thit 
if  the  said  judges  or  judge  shall  think  fit  tb^ 
or  he  may  refer  the  question  or  questjoos  staud 
for  their  opinion  to  the  justices  and  barons,  tf 
hereinafter-mentioned,  in  Uke  manner  as  if  s«a 
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jd^es  or  iodge  had  origmall^  reserved  the 
same  for  the  ooinion  of  the  said  justices  and 
harons :  Provioed  also,  that  if,  instead  of  a 
judge  or  judges  of  one  of  the  superior  courts 
of  conunon  law  at  Westminster,  some  other 
commisiioiier  or  commissioners  shall  act  under 
the  next  commission  of  oyer  and  terminer  and 
gaol  deliverer  for  the  county  or  place  instead  of 
a  judge  or  judges,  it  shall  be  lawful  for  such 
comnaissioners  or  commissioner  to  act  in  the 
same  way,  to  all  intents  and  purposes,  as  such 
judges  or  judge  of  the  said  superior  courts 
might  have  done  under  and  by  virtue  of  this 
act." 


The   3rd    section  merely  enacts,    that 

3uestions  reserved  by  the  sessions  in  Lon- 
on  and  Middlesex,  shall  be  certified  to  the 
Central  Criminal  Court  for  the  opinion  of 
the  judges  of  the  superior  court  acting  at 
the  next  session  of  the  Central  Criminal 
Court 

The  4th  section  provides,  to  what  judges 
reserved  qnestions  of  law  shall  be  submitted, 
in  places  which  have  sessions  bat  have  not 
usually  commissions  directed  to  a  judge  or 
judges  of  the  superior  courts. 

The  5th  section  enacts,  that  after  oonvic* 
lion,  in  cases  of  treason,  felony*  or  misde- 
meanour, at  any  court  of  oyer  and  tenniner 
or  gaol  delivery,  the  ju^,  at  bis  discretion, 
may  reserve  toy  question  oflaw'#>rthec6n- 
sideration  of  the  justices  of  either  Bench 
and  the  Barons  of  the  Exchequer,  and  piiy 
respite    execution  or  postpone   jti^gpaent 
untjl  such  question  has  been  decidec^'  .and 
may  either  remand  the  accused  or  take  bail 
fcr  his  appearance,  aa  the  case  may  require. 
Tlie  6th  section  provides  in  detail,  how 
tie  reserved  questions  are  to  be  stated  by 
the  judges.      The  following  is  the  mode 
suggested : — 

"  That  the  jadge  or  commissioner  shall 
thereupon  state,  in  a  case  signed  by  him  in  the 
manner  now  usaal,  the  question  or  questions 
yf  law  which  he  shall  have  so  reserved,  with  the 
special  circumstances  upon  which  the  same 
shall  have  arisen,  and  such  case  shall  be  trans- 
mitted by  him  to  the  said  justices  and  baeons ; 
ind  the  said  justices  and  barons,  or  six  of 
;hem  at  the  least,  of  whom  the  Lord  Chief 
Fustice  of  the  Court  of  Queen's  Bench,  the 
Liord  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Court 
»f  Exchequer,  or  two  of  such  chiefs  at  least, 
hall  be  part,  being  met  in  the  Exchequer 
chamber  or  other  convenient  plaee,  shall  there- 
ipon  have  full  power  and  authority  to  hear  and 
nally  determine  the  said  question  or  questions, 
nd  thereupon  to  reverse,  affirm,  or  amend  any 
[xdi^ment  which  shall  have  been  given  on  the 
idictment  or  inquisition  on  the  trial  whereof 
ach  question  or  questions  have  arisen,  or  to 
void  such  judgment,  and  enter  a  verdict  of 
ot  guilty  instead  of  a  rerdict  of  guilty,  or  to 


arrest  the  judgment,  or  order  judgement  to  be 
given  thereon  at  some  other  session  of  Oyer 
and  terminer  or  gaol  detivery,  if  no  jadgment 
shall  have  been  before  that  tnne  given,  as  they 
shaU  be  advised,  or-maka  auoh  oJher  order  as 
jostioe  may  reqaimi  and  the  judgment  or 
judmnents  of  the  said  judges  and  barons  shall 
be  delivered  in  open  court,  after  hearing  coun- 
sel or  the  parties,  in  case  the  prosecutor  or  the 
person  convicted  shall  think  it  fit  that  the  case 
shall  be  argued,  in  like  manner  as  the  judg^ 
raents  of  the  superior  courts  of  common  law  at 
Westminster  are  now  delivered';  and  saeh 
judffmenta  and  order,  if  any,  shall  be  certified 
under  the  hand  of  the  presiaing  chief  justice  to 
the  clerk  of  assize  or  his  deputy,  who  shall 
enter  the  same  on  the  original  record  in  proper 
form ;  and  a  certificate  of  such  entry,  under 
the  hand  of  the  clerk  of  assize  or  his  deputy, 
in  the  form,  as  near  as  may  be,  or  to  the  effect 
mentioned  in  the  schedule  annexed  to  this  aet, 
with  such  alterations  as  aforesaid,  shall  be  de* 
livered  or  transmitted  by  him  to  the  sheriff  or 
gaoler  in  whose  custodv  the  person  convicted 
shall  be;  and  the  saia  certificate  shall  he  a 
sufficient  warrant  to  such  sheriff  or  gaoler,  and 
all  other  persons,  for  the  execution  of  the 
judgment,  if  such  judgment  shall  have  been 
kffinned;  and  executbn  shall  be  thereupon 
executed  upon  such  judgment,  and  for  the  dis- 
ofaarg»  of  the  person  convicted  from  further 
imprisonment,  if  the  judgment  shall  be  reversed 
pr  arrested,  uuL  in  that  case  such  sheriff  or 
gaoler  shall  forthwith  discharge  hhn,  and  also 
the  next  court  of  oyer  and  terminer  and  gaol 
delivery  shtQl  vacate  the  recognizance  bf  bul^ 
if  any ;  and  if  the  court  of  oyer  and  terminet 
81)4  gflok  deliirery  shall  be  directed  to  give 
judgment,  the  sua  ^ourt  shall  proceed  to  give 
judgment  at  the  next  session :  Provided,  that 
where  any  question  or  questions  reserved  by 
the  court  of  sessions  of  the  peace  shall  be  after- 
wairds  reserved  for  the  opinion  of  the  justices 
and  barons,  as  herrin^-before  mentioned,  the 
jncLrment  or  order,  if  any,  shall  be  certifisdi 
umfer  the  head  of  the  presiding  cbiaf  juslie^ 
directly  to  the  derkof  the  peace  «r  his  deputy^ 
and  such  proceedings  shaU  be  thereupon  had 
as  if  the  case  had  been  adjudicated  upon  by  a 
judge  being  a  commissioner  of  oyer  and  ter« 
miner  and  gaol  delivery." 

The  subsequent  clauses  merely  provide 
that  the  case  or  certificate  referred  to  in  the 
preceding  clauses,  may  be  sent  back  for 
amendment  by  direction  of  the  appellate 
judges;  that  where  judgment  is  revened  OB 
writ  of  error,  the  record  may  be  remitted  (• 
the  court  below  for  judgment ;  and  declar- 
ing the  foreery  of  the  certificate  or  copy 
idready  alluded  to,  with  intent  to  cause  any 
person  to  be  discharged  from  custody,  or 
otherwise  prevent  the  due  course  of  justice, 
a  felony. 

Although  this  bill  may,  and  undoubtedly 
would,  be  a  desirable  improvement  on  the 
existing  law,  it  is  very  different  in  principle 
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a^d  detaQ  from  tliose  bilb  which  have  given 
the  right  of  appeal  in  criminal  cases.  By 
this  bul  the  appeal  in  every  case  is  in  the 
discretion  of  the  court  or  judge.  If  the 
presiding  judge  has  no  doubt  on  any  ques- 
tibn  of  law  which  arises^  although  the  legal 
advisers  of  the  prisoner  may  entertain  the 
greatest  doubts,  the  bill  is  inapplicable.  So 
lu^ewise,  where  the  law  does  not  suggest 
apy  doubt,  but  the  facts  to  which  the  law 
is  to  be  applied  are  doubtful  or  uncertain, 
Lord  Campbell's  bill  is  wholly  inoperative. 
Again,  when  a  doubtful  question  of  law 
arises  depending  on  facts,  the  judge  is  to 
st^te  the  circumstances  as  they  strike  him, 
without  the  obligation  of  consulting  the 
parties,  or  of  inserting  in  the  case  submitted 
for  the  opinion  of  the  appellate  tribunal 
any  fact  which  in  his  judgment  may  not  be 
deemed  material. 

It  is  quite  obvious  that  this  arrange- 
ment is  whoDy  different  from  a  right  of 
appeal,  and  that  a  multitude  of  cases  might 
be  suggested,  where  an  appeal  would  be 
essential  to  ^e  purposes  of  justice,  and 
where  this  measure  would  be  inoperative.! 
Still,  we  readily  concede  that  any  measure 
giving  the  mi^trates  at  sessions  the  power 
of  reserving  difficult  questions  of  law  arising 
in  criminal  cases,  for  the  opinion  of  the 
judges,  is  a  decided  improvement. 


THB  AMENDED  PUBUG  HEALTH 
BILL. 

The  clauses  which  have  been  added  in 
tlie  oovnmittce  on  diia  bill  seem  to  meet 
most  of  the  objeetions  which  have  been 
tfLode  to  this  important  plan  of  sanitaiy  im* 
pWfement,  In  porticalar  a  very  large 
diBte  of  govemment  is  preserved  to  the 
local  board : — as  large  as  it  appears  would 
b^  consisteiit  with  due  supervision.  It  will 
be  recollected  that  the  objects  are  to  secure 
tOk  effectual  supply  of  water,  sewerage, 
dntfnage,  and  paving.  The  act  is  to  be  put 
&«to  operatioQ  after  a  public  inquiry  upon 

Cition  of  not  less  Uian  50  inhabitant 
isehoWert,  (s.  8).  And,  except  for  the 
essential  purpose  of  pnblie  or  main  sewerage, 
^e  consent  of  the  eonncil  of  corporate  towns 
ik  necessary  to  put  the  powers  of  the  act 
itfto  force,  (s.  10). 

The  town  eomidb  are  to  be  the  local 
boards,  and  where  parts  of  the  district  at« 
i|ot>focl»^ediitlMaMporatioii,  a  selection 
»to  bemid*  froM  the  ratchpaycre,  (s.  12). 

The  following  mm  tbo  new  <li|«ieB  :*^ 

Members  elected  for  part  of  a  sewerage  dis- 


trict to  constitute  sepm(te%USf^ii(Ur  fv- 
poses  of  the  act.       .  -  -  ^>  .^ 

Local  board  of  health  io  bet.|mKNntej^a 
case  of  a  district  afterwards  becoinl^  iiSfi>, 
rate  borough.  *  • 

Committees  maybe  appotuted  foi''<iel£iy 
certain  objects. 

Officer  of  hesdth  to  be  appoiated. 

Maps  to  be  prepared  exaibi^  tystan  d 
sewersf^e* 

Power  to  purchase,  &c.  certain  sevexs. 

Public  necessaries  to  be  provided. 

Power  to  compel  paving,  &c.  of  prmte 
streets. 

Width  of  new  streets,  35  feet 

Purchase  of  property  of  eafetiim  witaraotki 
companies.    Instroctioos  to  arbitnilorft 

Payment  of  purchase-money  upea  tskd 
waterworks,  &c. 

Market  price  of  shares  to  be  given  m  ceruia 
cases. 

What  shall  be  a  good  discharge  far  coo- 
sideration. 

Waterworks  to  vest  in  koal  boaid. 

limitation  of  time  for  ecunpulsory  pmriML 
IVevious  agreements  «s  to  aale  oCwsUfvwid 
not  to  be'  distnrbed. 

Proportion  of  private  improvemeiit  rate  laaj 
be  deducted  from  rent 

Rediemption  of  special  district  and  pnnto 
improvement  rates. 

Composition  for  and  recovery  of  TtitevfOB 
tenements  under  the  annual  valUaf  of  lO^^t 

Pbwer  to  reduce  or  lennl  sates  flaacconstd 
poverty,  &c. 

Estimates  before  making  rates. 

Notice  of  rate. 

CommiBsioner  may  make  advances  to  lool 
boards,  5  Vict.  c.  9,  sees.  2. 

Money  may  be  borrowed  at  low  ntes  of  is* 
terest  to  pay  off  securities  bearing  a  h^kr 
rate. 

Power  to  borrow  money  to  pay  off  foiBV 
mortgages. 

Bye-  laws  to  be  printed,  Aec. 

Certain  powers  of  trustees,  &c«  und(^lod 
acts,  to  cease  within  districts  under  tliii  Kt, 
and  local  acts  so  far  as  they  relate  to  rad 
powers  to  be  repealed.  Power  lb  save  firf 
adapt  local  acts,  &c.  to  this  act.  PMoecdiigi 
andffiabflities  before repealtoslaBi.  lisfaifiw 
to  be  satisfied  ont  of  piroperty  foffm«rty]ttbk 
thersto  if  eafficient,  bsii  if  iaeulfiGM,  tk»«( 
of  general  district  rate.    Application  of  i^- 

pltt* 

Al|  powers  under  certain  local  acts  nay  J* 
trantferred  to  local  boatds.  Power  to  extew 
certmn  local  acts  to  parts  not  aheady  tob|«et 
thereto. 

Tim^  within  whkii  aWavd  mwt  be  ^i"^ 

Osm^ensaiioa  tn  oaao  (tf  damags  bj  M 
board.  , 

iS^wers,  &c.  of  e«i|i|iMpi(iu«0  of  ^te^npti  oi 
private  waui^-courses  2^(tt  to  1^  U|wd^  $f*  ^^ 
out  itonjieot 

Local  board  may  allow  M^''^  1on^ 
payment  of  expenses,  \  "'*  ."'•»     "* 


''•\ 


Tkfi  4^MNMi  Crtyic^ie  Dwif. 
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THB  ANNUAL  CBMinCATE  DUTY. 

TtsE  diyersitias  of  opinion  are  8ogre«t» 
that  it  18  too  much  to  expect  nnanimity  on 
amy  M^iifot.  There  is  no  truth,  however 
generallj  recognised,  but  has  aome  infidel 
opponent ;  there  ia  no  historical  event  but 
has  aeone  donbter  either  of  ita  actual  eodat- 
ence,  or  the  circumstances  attending  it,  or 
the  cause  or  the  motive  which  produced  H. 
I^ivyers  in  particular  are  prone  to  question 
everything:  their  vocation  is  to  raise  doubts 
and  find  out  defects.  We  must  therefore 
not  be  surprised  that  the  meaawres  adopted 
for  the  lep^  of  the  certificate  duty  should 
^ve  rise  tio  a  host  of  objections— *some  diree:t 
and  open,  like  one  of  our  correspondents  of 
to-day,  Who  opposes  the  measure  in  Mo  ; 
others. eapressine  hesitatingly  a  dislike  to 
the  ^W  selecteo,  or  ''hinting  a  faidf  in 
the  mode  of  proceeding.  Some  hold  that 
thaappHcatioQ  is  too  bte  for  this  session, 
others  that  it  is  too  soon.  One  saya  that 
the  Finance  Minister  should  hot  be  hurried, 
another  Ihat  he  is  not  fAi^iently  pressed. 
Some  contend,  that  the  proceeding  ought  to 
be  by  a  resolution  of  the  House,  others  by 
a.^paiate  bill.  One  party  is  for  a  reduction 
only  of  the  tax«  another  for  a  substitution 
of  o^her  taxes.  But,  doubtless,  the  large 
minority  urge  a  total  repeal. 

It  thus  appears  that  whoever  undertakes 
tbe  business  of  any  proposed  lecislation  for 
the  benefit  of  the  lawyers,  will  have  some 
difficulty  .in  giving  satisfaction.  But  whit- 
eFer  that  difficulty  may  be,  it  will  not  exceed 
what  has  been  experienced  in  other  profes- 
aiona.  Thus,  the  medical  men  obtaued  a 
parliamentary  reference  of  their  grievances 
to  a  special  co^imittee — ^numerous  witnesses 
were  examined — a  large  blue  book  was  pub- 
lished, and  bills  brought  m,  but  the  ques- 
tions still  remain  unsettled.  '*  The  battle 
ia  not  to.tbe  swift"  Let  it  not  be  said  that 
tiie  praotitioaera  ia  the  law  are  unreasonable 
in  asking  thie  attention  of  parliament  to 
tfceir  particukir  grievances,  nor  too  nicely 
criticise  their  m^e  of  seeUng  redress. 

Something  has  been  said  regarding  the 
lumber  of  persons  present  at  the  recent 
gieneral  meeting  of  the  profession.  Three 
thousand  were  invited,  and  three  hundred, 
itis  aasefted,-oiriy  attended^  We  wiU  not 
qaarrd  about  the  number,  whether  three  or 
five  hundred.  But  it  must  not  be  inferred 
that  fhe  rest  were  indiflRnent.  Doubtless 
they' relied  that  a  sufficient  number  would 
bfs.jureifi^);.^  'hpF  t)^e  feeling  of  the  pro- 
fession and  pass  the  req^bite  re^utions. 
The  difierenoe  of  opiaioa  which  *  took  place 


on  one  of  the  pnopoaitionabearingon  educa- 
tional improvements,  was  of  no  moment  to . 
the  general  question,  and  the  opposition 

fiven  to  the  resolutions  intended  to  take  the  - 
usiness  out  of  the  hands  of  the  Counefl  of 
the  Incorporated  Law  Society  shows  the 
confidence  repo&ed  in  that  body  for  its  zeal* 
and  ctiscretion. 

We  recollect  that  in  the  earfy  part  of  the 
session  of  last  year,  a  small  fire  of  petitions 
was  kindled  by  persons  unacouainted  with 
the  opim'ons   of  the  profession,  but  tne* 
pressure  upon  the  finances  of  the  country^ 
Dv  the  partial  famine  of  that  year,  induced 
tne  attorneys  both  in  town  and  countiy' 
genehdly  to  abstain  from  any  appeal  to^ 
parliament.    On  the  opening  of  the  present 
session,  when  an  additional  two  per  cent..* 
on  incomes  was  proposed,  the  soucitors  aa 
well  in  the  counliy  as  in  town  were,  roused' 
to  action.    A  deputation  arrived  purpose!;^ 
from  the  Manchester  Law  Association,  and 
co-operating  with  the  Incorporated  Society, 
proceeded  to  the  Chancellor  of  the  Exche- 
quer, and  subsequently  it  was  agreed  to  pre- 
pare a  bill  for  the  repeal  of  the  duty,  in 
order  to  obtain  the  sense  of  the  House  upon: 
the  question. 

After  theee  steps  had  been  taken,  a  con-^' 
siderable  number  of  London  solicitors  in, 
extensive  practice,  (interested  more  fi>r  the* 
body  at  large  than  ibr  themselves,)  deemed  1^ 
it  expedient  to  take  the  opinion  of  the  pro-' 
fession  in  gentoJ»  and  the  Ctenoil  of  the 
Incorporated  Law  Sodety,  on  that  sug- 
eestion,  convened  the  meeting  for  the  22nd 
March.  .  < 

Thua  far  there  seems  to  have  been^  no.* 
time  lost  and  no  undue  haste,  and  it  waa; 
strongly  exfuressed  at  the  meeting  that  thoi 
practitioners  in  general  were  much  iodehtsd^ 
to  the  leadine  members  ibr  the  exertional 
made  in  their  behidf. 

The  coarse  to  be  pursued  ia  mainfest«i 
The  bill  wUl  be  brought  in  and  printed,  and: 
an  opportanity  taken  to  ascertam  theopinioOR 
dPthe  House  on  the  principle  of  w  Caxi.« 
The  question  cannot  be  bvought  on  be^oitr! 
Baster.  In  the  meiM^me  tne  alauses  ofi 
the  bBl  require  consideration^  and  tlie! 
honourable  member  who  will  bring  it  foi^ 
ward  must  have  an  opportunity  of  eonsidem 
ing  the  facts  and  circumstances  oonneeted: 
with  the  tax.  We  hear  that  some  personiM 
williag  to  blame  what  ia  not  dona  by  ihom- 
selvesi  we  impadent.  that  the  hili  is  aotf 
already  on  the  it^le  af  the  Hduaa.. .  Tbegp 
may  rely^isin  cood  haadb;  aadine  tmaaf 
cessary  dehrjr  wiUlak«plaoe« 
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The  Annual  CertifiOd^  J)ntp,r*JO^mfi$  of  tU  Certificate  Duty. 


Since  lost  week,  petitioas  for  the  repeal 
of  the  impost  have  been  presented  from 
several  additional  pkces.  The  total  num* 
ber  of  signatures  is  2,^84,  including  153 
names  appended  to  14  petitions  fromindi- 
Tidual  solicitors,  exclofiive  of  the  cities  and 
towns  already  mentioned.  The  following 
are  the  additional  places  referred  to  <—> 

Axminster. 

Bury  St.  Edmmids, 

Bromyard. 

Burslem. 


Blackburn. 

Chipping  Camden. 

CnckhoweU. 

CUtheroe. 

Doncaster. 

Flint. 

Halstead. 

HolyweU. 

Hexham. 

Ipswich. 


Knaresborough. 

Kiof^'s  Lynn. 

Ledbury. 

Midhurst. 

Maldon. 

Newcastle  Emlyn. 

Oldham. 

Qttery,  St.  Mary. 

Psterborough. 

Portsea. 

Poole. 

Stow. 

Stratum. 

Woreestor. 


In  the  Report  on  Pnblio  Petitions^  2drd 
Febraary,  the  number  of  Petitions' for  the 
Bepeal  of  the  Tax 4s  stated  lobe  20 ;  bnt  it 
was  oonsidembly  mere.  The  number  now 
is  upwards  of  160.  From  13  towns  there 
haye  been  two  petitions,  and  from  two 
towns  three  petitions  each.  We  shall  give 
a  complete  list  in  time  for  the  seoond  stage 
ofthebiU. 

The  following  are  the  names  of  the  mem- 
bers who  presented  petitions,  to  be  added  to 
our  former  Hats  i— 


Mr.  Broadley. 
Mr.  Bock. 
Sir  £.  Buxton« 

Mr.  Colville. 


Mr.  Hudson. 
£arl  Jennyn. 
Mr.  Oct.  Morgan. 

Mr.  Sheridan. 


We  hare  also  received  the  names  of 
several  other  members  to  whom  applications 
have  been  made  to  support  the  bill  when 
brought  in. 


DEFENCE  OF  THE   CERTIFICATE 
DUTY. 

ntheBdii9rqftkeLegai  Obterper. 

l^R,— ^-The  repeal  of  tins  impost  has  now  be- 
come a  topic  of  professional,  it  not  of  impolitic^ 
agitation,  and  the  proimnence  which  is  given 
to  It  0^  such,  is  one.of  those  characteristic  signs 
of  the  times,  respecting  which  there  are  such 
conflicting  opinions. 

Many  years  have  elapsed  since  you  com- 
mcDced  the  advocacy  of  the  repeal,  and  opened 
your  columns  to  my  hicubrations  against  it, 
since  which  great  changes  have  not  only  been 
nude  in  the  profession,  but  in  my  own  views 
and  feelings  respeotiag  it;  but  I  have  not 
changed  my  opimon  ^respecting  the  certificate 
duty,  although  as  one  of  the  minnows  of  the 
profession  it  falls  heavily  upon  me^  but  I  do 
not  feel  degraded  by  its  imposition,  and  cannot, 


help  re^^arding  the  discevory  that  I  should  be 
so,  as  one  of  tne  most  wonaerfal  pheDomeoa  of 
modem  times. 

The  impeitns  which  has  besn  gsren  to  & 
repeal  will,  it  appears  tome,  be  wholly  sn&rail. 
ing,  inasmuch  as  the  tax  ^atmot  be  di^^md 
with,  nor  can  I  help  thi'niang  hut  that  any  at- 
tempt  to  coerce  the  fi^vei^ment  into  a  compli- 
ance by  the  adoption  of  a  vulgar  career  d 
agitation  would  be  incompatible  with  the  clii- 
racter  and  forethought  of  a  professson  wM 
prides  itself  upon  being  A  1  in  respeetabifity . 
That  tile  puhHe  ond  the  prpftUMn  hm  m- 
son  to  complain  of  «be  eontinunce  of  the  do^ 
on  a  lease  for  a  year,  it  is-^preheaded,  caoao; 
be  disputed ;  and  had  the  same  extent  of  agiu- 
tion  been  resorted  to  uoon  that  topic  as  is  sor 
stirred  up  against  the  Certificate  Duty,  it  migh 
have  been  successful,  and  if  so,  a  boon  to  Mi 
would  have  been  obtained. 

As  regards  the  origin  of  the  tax  and  the  in- 
justice of  its  continuance,  but  little  can  be  aid 
on  either  score  which  i«^  not  sadly  mifiue 
agahast  the  potiticel  morality  of  the  present  daj 
-suffice  it  to  say,  that  it  has  beon  a  profiubk 
tax ;  and  that  it  has  been  readily  acquiesced  io, 
is  evident  from  the  increased  number  of  th 
profession,  since,  the  period  of  its  first  impoe- 
tion. 

That  the  profession  has  shared  in  the  ndi- 
sitndes  of  the  times,  and  is  now  over-stocked, 
is  admitted,  bnt  not  ao  mnch  so  as  to  firefat 
an  influx  of  persons  voluntarily  offering  theof 
selves  to  share  in  those  vicissitudes;  and  al- 
though a  decrease  is  said  to  exist  ktterly,  bo 
financier  will  ever  give  up  such  a  profitable 
source  of  revenue,  or  one  which  is  so  genenfij 
approved  of  by  die  immense  majority  of  tlie 
non-professional  and  tax-paying  pnbfic. 

That  the  attorneys  have  sriu.  a  great  io(b- 
ence  in  the  country,  and  if  they  were  to  beal 
themselves  together  in  certain  districts,  migit 
return  their  xnan,  is  not  disputed — hut  in  thr^ 
ing  out  the  su^westion  that  they  should  do  so, 
has  it  not  been  forgotten  that  in  acting  upoDi; 
they  would  be  arraying  themsdves  against  tis 
general  pubHc,  and  giviag  counteBSBce  to 
theories  and  pradices  whwh  had  better  be 
kept  out  of  sight  ? 

The  existence  of  lioBBsing  dutwsmayfain^ 
a  specific  aiigument  for  a  genenl  maodeiliBr 
of  the  income  tax,  which,  as  far  as  regards  aB 
licences,  is  presumed  to  be  erroneous ;  but  tke 
total  repeal  of  only  one  of  tiiose  duties,  tad 
that  the  most  important,  appears  upon  iha 
face  of  it  to  be  manifestly  nnju^aluoa^i 
more  equitable  adjustment  of  the  whole  of  the 
Stamp  Laws  might  doubdessbeadvantageosiilf 
made,  not  only  as  regards  the  lefwue  ttd  ik 
public,  but  also  the  professions  mpectiBl 
whose  real  practical  operations,  with  all  hamilitf 
be  it  written,  the  leviathans  who  lately  assem- 
bled in  the  Hall  of  the  Law  Institution  are  tf 
imperfectly  acquainted  as  an  assemUage  of 
titled  lords  and  dames  with  the  pFiradoss  lad 
crosses  of  the  poor  tribe  of  shirt-maken. 

I  will  not  trespass  further  on  your  eolsaHi^ 
being  folly  peranaded  that  the  tisK  hisBOl 


ComseW  Ckfh^  FeeBj^^Sian^  au  Trans/en  €f  Mmg^sfn-f^c^^^^  ^««^-       ** 

punpoae  ©f  .remimng  the  existing 


arrived  when  plain  truths  may  be  freely  spokexi, 
and  I  (greatly  fear  that  it  will  not  do  so  until  it 
18  too  late. 

X.  Y.  Z. 


COUNSELS'  CLERKS'  FEES. 

Some   doubts  having  existed  whether  the 
practice  which  prevails  in  the  Courts  of  Queen's 
Bench  and  Exchequer,  is  also  adopted  in  the 
Common  Pleas,  relating  to  the  amount  of  allow- 
ance of  Counsels'  Clerics'  Fees,   application 
was  recently  made  to  the  Masters  of  the  Court 
by  the  Council  of  the  Incorporated  Law  So- 
ciety, to  ascertain  the  scale  of  allowance  there 
adopted ;  and  the  Council  have  been  infonned, 
that  the  MasterB  of  the  Court  of  Common  Pleas 
had  determined  to  conform  to  the  practice  of 
the  other  Courts,  and  to  allow  upon  the  scale 
set  'forth  in  the  Book  of  Rules  and  Orders, 
published  by  the  Law  Society,  at  p.  80  of  such 
hook,  vi«.  :— 
On  briefs,  cases,  SfC. : 
Upon  a  fee  of 

1  guinea  and  under   5  guineas 


10 
20 
30 
50 


£ 
0 
0 
0 
0 
1 
1 


5 

10 
10 
30 
On  50  -  -  -     -    .- 

And  above  50  guineas,  the  Taxing  Officer  is 
to  use  his  discretion. 
On  consultations 
Senior  clerks 
But  if  the  room  is  paid  by  the 
party,  the  clerk's  fee  is 
Junior  clerk 
On  general  retainer 
On  common  retainer    - 
On  conference     - 


for   the 
doubts^ 

We  understand  that  no  instructions  have 
yet  been  given  to  revise  the  Stamp  Act,  but 
that,  in  consequence  of  ihe  decision  in  Humber- 
stone  v.  Jones,  the  Lords,  of  the  Treasury  have 
authorized  the  Board  of  Stamps  to  remit  the 
penalty  on  affixing  an  additional  stamp  in  cases 
included  in  the  principle  of  that  decision  ^  and 
a  remedy  for  the  defect  being  thus  provided,  a 
declaratory  act  is  deemed  uDoaceasary. 

This  information  will  probably  be  aoceptabld 
to  the  solicitors  in  the  country  who  areengaged 
in  mortgage  transactions,  and  the  Council  have 
therefore  communicated  the  result  to  the  several 
Provincial  Law  Societies  for  the  use  of  the 
members  of  the  profession. 

NOTES  OF  THE  WEEK. 

TH»  NBW  80LICIT0R-GBNBRA.L. 

Mm.  John  Romilly  was  ro-dected  mian- 
ber  for  Devonport  on  Monday  last,  the  3rd  »- 

stant,  without  opposition. 
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STAMPS   ON   TRANSFERS 
MORTGAGE. 


OF 


CLBBK    ASSW1ANT     OF    TUB    BOQSB    OP 
XOBPS. 

John  George  Shaw  Lefevre,  Esq.,  was  ap- 
pointed to  this  office  on  the  4th  instant,  in  the 
place  of  Benjamin  Currey,Eftq.>  dee«aaed. 

It  was  reported  that  Sir  David  Dundas,  the 
late  Solicilor-GeBe«sl,^iad  been  premusly  ap- 
pointed and  had  accepted  the  office,  but  there 
seems  to  have  been  some  misunderstanding  on 
the  subject.  There  is  no  mistake  as  to  Mr. 
Lefevre,  for  he  has  been  regularly  gaietted, 
and  doubtless  will  prore  himself  a  very  efficient 
officer. 


Thb  attention  of  the  Council  of  the  Incorpo- 
porated  Law  Society  has  recently  been  called  to 
the  decision  of  the  Court  of  Exchequer  in  the 
case  of  Hymhentone  y.  Jones,  (16  Law  Journal, 
Bacch.  N.  S.  pt.  2,  2930  by  which  it  was  de- 
termined that  a  deed  stamp  is  requisite  on  the 
transfer  of  a  mortgage,  where  any  additional  se- 
curity or  power  is  inserted  in  the  deed. 

This  decision  being  contrary  to  several  pre- 
TiouB  anthorities,  and  considerable  doubt  and 
inconvenience  being  likely  to  result  therefrom, 
the  Council  directed  application  to  be  .made  to 
the  Solicitor  of  SUmps  and  Taxes  to  ascertain 
whether  there  was  any  intention  on  the  part  of 
the  government  to  revise  the  Stamp  Act,  or 
wh^er  a  declaratory  act  would  be  sanctioned. 


0VXCIAI*  oonstablbs  for  kbbping  thb 

PBACB. 

Some  danger  bemg  apprehended  from  th^ 
intended  "Monster  Meeting"  on  Monday 
the  IQth  inst.,  followed  by  a  procession  to 
the  HoQses  of  Parliament  with  the  chartiria' 
petition,  large  numbers  of  special  oomlableB 
have  been  enrolled  in  most,  if  not  all,  of  the 
metropolitan  panshes.  In  oar  own  locality, 
the  Liberty  of  the  Rolls,  several  meetinga  haw 
been  held,  and  a  laige  proportion  of  tiie  inha- 
bitants have  promptly  come  forward  to  assist 
in  the  protection  of  pn^rty. 

The  Law  relating  to  Riots  and  UnhwlBl  A«- 
sembUes  Avill  be  found  in  onr  Number  for  18th 
March,  p.  469,  an*fc     "   - 


SM 


anperior  CoutUi^atlk^'mVUe'ratmunnmf  <Qaim'*  Beodt, 


REcetiT  Deei«fo!i8  m  th6  superior  cottHTs/ 

luvMhraB  st  BxmMiwnmM  op  thx  ravaKAi.  cooais. 


«<^»WW»W»>l  WW  wni.f  ««».--,-,. ,-,-„-,^^^^^,.,j^j,j^^,^,j^_ 


ilwfi  r.  Tie 


iUrm  Cotirt 

Jill.  12, 1848. 
23rp  ordjbr  of  may«  1845. 
'ItUnoi  necettary  in  UmiHng  th€  time  Jbr 
aam^ermg,  on  the  service  of  a  subpama  out 
€f  tkejur%9diet^,  under  the  %3rd  Order  tf 
'      Map,  1845,  ioitate  that  the  t&ne  UnUted  ie 
fM*pieading,  onmering,  or  demurring,  not 
aenmrrinff  alone. 

Ik  this  case  some  of  the  defendants  resided 
in  Ireland,  and  application  was  made  to  serve 
mm  with  a  subpoena  under  the  23rd  Order  of 
Mar,  1 845.  The  court  having  limited  six  weeks 
as  the  time  within  which  the  defendants  were  to 
answer,  a  question  was  raised  as  to  the  wording 
of  the  order,  whether  it  ought  to  provide,  as  the 
old  orders  for  time  to  answer  used  to  do,  that 
the  defehdants  should  have  six  weeks  within 
which  to  plead,  answer,  or  demur,  not  de- 
9urr%ng  alone,  or  whether  this  latter  limitation 
was  unnecessary.  * 

Mr.  Kindersley,  Mr.  Anderson,  and  Mr. 
Turner,  appeared  for  the  different  parties. 

I^rd  Itangdale  expressed  his  opinion  that 
the  loth  section  of  the  6th  Order  of  May, 
184^,  sufficiently  showed  that  a  defendant  de- 
murrmg  alone  must  do  so  within  12  days  after 
appearance,  and  therefore,  that  the  words  sug- 
gested were  not  necessary. 


mceHi^bMicilter  of  entlMr* 

*'    fhster  V.  Maegrtgor.    Jeb.  25, 1848. 

IMVAMT.— OUABDIAN.— KAJUIIBD  WOMAN. 

A  feme  «ofe  hting  aguardietn  and  trustee  of  a 
fltnd  in  court  for  two  infants  subsequentlg 
"     liwfrfetf/  held,  that  the  dividends  of  the 
fund  ^ht  he  paid  to  her  on  her  soie  re- 
cent, the  husband  giving  an  undertaking 
ihat  the  money  should  be  properly  applied 
for  the  ben^t  of  the  infants. 
,    Vno^K  the  will  of  Mr.  Foster  two  parties, 
infimts,  ^re. (Entitled  to.  one-sixth  each  of  a 
mim  of  2,000/. ;  being  infants,  the  money  had 
peen  paid  into  court,  and  by  an  order  the  divi- 
dends were  directed  to  be  paid  to  their  mother 
^ ,  their,  maintsnance  ana  education.     Their 
inpth^  had  lately  married  a  person  of  the  ntoie 
Qjt  Riiig»  and 

•     Mr.  Heathfield  now  presented  a  petition  that 
<  tjbe  dindends  might  be  paid  to  Mrs.  JKing  on 
^C  IK>le  recdpt.    There  was  an  affidavit  of  the 
.  sumiyi^  in  support  of  the  petition,  and 

[Xhp^Vioe-Chmcellor  said,  he  would  make 
4!f  arde^,  upon  Mr.  King  giving  an  undcrtak- 
mg  ttuit  the  moii^y  should  h«  properly  appUed 
.fi>rthe.hene£toftheinfaQtt,        '^    ^  ^^ 


.' ^.^J  t  »...•. L^t, 


(Before  the  Poor  Judges.) 
T^e  Queeis  v.  PhOUps  amd  another,    .. 
in  Banc  after  Hilary  Tern,  184^. 

RATBABILtTY  OF  LITERARY  Al^'D  SCIBJninC 
INSTITUTIONS  UNDER  THE  6  &  7  VICT.  C.56. 

By  Stat.  6  Sr7  Vict.  c.  36,  (an  act  to  eiempt 
from  rateability  land  and  buildings  ocn- 
pied  by  literary  or  scienlific  societies^)  iU 
purpose  of  the  society,  the  contributions,  tk 
absence  of  profits,  the  law  qf  snch  iocif/y 
against  dividends,  and  the  cerOficattofik 
barrister,  are  conditions  in  equal  degrw  fo 
the  right  of  exemption,  .and  the  claim  <f 
right  may  be  d^eated  on  the  drfault  of  «i| 
one  qfthe  conditions,  and  the  nreienct  ^ 
one  raises  no  presumption  agau^t  the  eh- 
sence  of  any  or  either  qfthe  others, 
A  societj/,  in  order  to  claim  exemption  wh 
this  act,  must  Juxoe  a  law  prdibithig  ay 
division  ofprqfits  ampng  Us  members. 
T^e  certificate  of  ^   barrister  'unapptQled 
against  is  only  a  condition  precedent  to  ikf 
claim  of  exemption,  and  not   condmt 
proof  qf  the  right 
A  CERTiPiCATB,  dated  the  9th  of  No^fcmber, 
1843,  was  granted  pursuant  to  the  statute  6  &7 
Vict,  c  36,  stating  that  certain  premises  in  the 
occupation  of  a  society  called  the  Birmingham 
News  Room  Society  were  not  liable  to  be  rated 
to  the  relief  of  the  poor.    The  rules  of  the  lo- 
ciety  and  certificate  were  duly  enrolled  at  the 
quarter  sessions  on  the  6th  January,  1844,  ad 
exemption  from  rates  claimed  on  the  8th  of 
February  following.    No  appeal  was  entered 
against  the  certificate  under  the  sixth  section  of 
the  act.  Three  separate  rates  were  subeequentlf 
made  for  the  reliefof  the  poor,  each  of  wBich  in- 
cluded the  premises  specified  in  the  certificate. 
There  was  not  any  appeal  against  these  rate*, 
and  the  amount  claimed  being  unpaid,  applio* 
tion  was  made  to  two  justices  to  grant  oistr^ 
warrants,  which  they  refused  to  do.    A  writ  d 
mandamus  issued,  to  which  the  magistntN 
made  a  return  setting  out  die  facts  of  the  case. 
The  pleas  were,— 1 .  That  at  die  time  of  mail- 
ing ana  allowing  the  said  rates  the  said  socielf 
was  not  a  society  instituted  for  purposet  of 
science  or  literature  exdudvely.     H.  That  it 
the  said  time  when,  &c.,  the  said  society  «« 
not  supported  by  annual  voluntaiy  ooatribo* 
tions.    3.  That  at  the  said  time  when,  &c.,  the 
said  society  was  not  one  which  by  its  hn 
might  not  make  any  dividend,  gift,,  mvisioo,  or 
bonus  in  monev  unto  or  between  any  of  iti 
members.    At  the  .trial  before  Tii^daL  C.  J.,  it 
the  Lent  Assizes,   1646,   for  the  .counter  of 
Warwick,  a  verdict  was  found  for  the  GrovB» 
Bubiect  to  a  case. 

l*be  society  occupy  a  news  rym*  .«^ 
many  of ,  the  periodical  puhticatkna  ^  idol 
J  newspapers  of  the  day.  are  ^1^1  te  fl>r  the 
^pOTisalcffthefeubfcnbera*    ttv«A0ot^tr 
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the  annual  saye^ipCi^iia^  of  tbe  mevibevs  at  the 
rate  of  two  guineas  each.  There  was  no  positive 
mk  of  the  society  prohibiting'  the  division  of 
any  dividend  among  its  members.  No  surplus 
of  receipts  over  expenditure  has  ever  arisen, 
bat  the  total  recetols  are  exhausted  by  the  ex- 
penses of  the  establishment. 

The  defendants  contended^  that  under  the 
statute  the  certifidate  of  the  barrister  unap- 
pealed  against  was  conclusive  evidence  that  the 
society  was  entitled  to  exemption  from  the  pay- 
ment of  rates.  The, prosecutors  contended  that 
the  certificate  was  not  conclusive,  and  that  the 
claim  of  exemption  ought  to  have  been  raised 
by  appeal  against  the  rates.  If  the  court  shall 
be  of  opitlion  that  the  defendants  have  esta- 
blished the  claim  of  the  said  society  to  be  ex- 
empted from  the  payment  of  rates,  the  verdict 
found  for  the  Crown  is,  in  that  case,  to  be  set 
aside  on  all  sudh  of  the  issues  as  the  court  shall 
think  fit,  and  a  verdict  entered  on  such  issue 
or  issues  for  the  defendants;  otherwise  the 
Tcrdiet  found  for  the  Crown  to  stand. 

Mr.  MUUnr,  for  the  Crown.  The  statute  6  k 
7  Vict.  c.  36,  enacts,  that  any  society  instituted 
for  purposes  of  science,  literature,  or  the  fine 
arts  exclusivelv.  may  be  exempted  from  rate- 
ability^  provided  such  society  shall  be  sup- 
ported wholly  or  in  part  by  annual  voluntary 
contributions,  and  shall  not,  and  by  its  laws 
may  not,  make  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its 
members,  and  provided  also,  that  such  society  j 
eh'all  obtain  the  certificate  of  the  barrister  as 
specified  by  the  act  These  are  separate  con- 
aitions,  and  must  all  be  complied  with  before 
any  society  can  claim  exemption.  The  nature 
and  object  of  the  society  is  not  such  as  was 
eontemphOed  by  the  statute.  Eegina  v. 
Pocoeifc,*  Ke^na  v.  Jone$y  llie  certificate  of 
the  barrister  is  not  conclusive,  it  only  forms 
one  of  the  conditions  specified  by  the  act.  In 
WeUh  V.  Nash,^  an  oroer  of  magistrates,  con- 
firmed on  appeal,  was  disputed  in  an  action  of 
trespass.  In  order  to  show  exemption  the  so- 
ciety should  have  appealed  against  the  rate. 
JSarskktt  v.  Pitman.* 

Mr.  Melhr,  contrk.  The  barrister  is  to  make 
the  inquiry  whether  the  society  is  entitled  to 
the  benefit  of  the  act,  and  if  he  finds  that  it  is, 
the  general  rule  of  law  recognised  in  Atdridge 
▼.  Haines*  applies,  that,  if  the  barrister  acted 
^thin  the  scope  of  his  authority,  the  certificate 
is  concfaisive  as  to  the  truth  of  the  facts  so 
ascertained.  In  Re^iia  ▼.  BoUwif  and  MoM  v. 
WUUamsyt  the  court  held  that  where  a  person 
lias  jurisdiction  to  enter  upon  an  inquir^,  they 
-will  not  in(|uire  whether  his  conclusions  in  the 
course  of  it  are  true  or  false.  In  Regina  v. 
Hickling^  an  order  of  justices  under  the  High- 
way Act  was  held  to  be  conclusive  as  to  the 
facts  found,  and  that  they  could  not  be  dis- 
puted on  an  indictment  for  non-repair.  The 
constitntioh  of  this   sodety   shows  that  no 


•  2  New  Sess.  Cas.  37a.  *  Id.  382. 
«  8  East,  394.  *  9  Btng.  595. 
«  9  Bar.  «  AdoL  395,       '  1  Q.  B.  R.  66, 

*  5  a  B.K.  469.  ^  r  a  ft.  R.  880. 


difBsiofiafpi^tscaalalie^fl^qfk..  {Lord  Den- 
man,  C.  J.  There  is  nothing  to  snow  that  it  is 
impoflnUt  thatrtheBactlMnid.^e  any  divison  of 
profits  among  its  members.] 

Mr.  WUer  was  heard  in  reply. 

'   Car.  ad.  vuU. 

Mr.  Justice  C^leridgt,  now  deHrered .  tha^ 
judgment  of  the  court^  At  the  time  this 
case  was  argued  the  court  intimated  an  opinion 
that,  upon  the  facti,  ^thout  the  certificate, 
the  society  did  not  appear  lo  be  iostttuled 
for  the  purpose  of  science  or  Ulentore  ex- 
clusively, nor  to  be  supported  in  part  by 
annual  voluntary  eootributioos,  nor  to  be  a 
society  .that  might  not  by  its  kwa  make  any 
dividend  or  profit.  The  caee  for  the  eocie^ 
was  then  rested  on  the  effect  of  the  certi- 
ficate of  the  barrister,  which  was  contended  to 
be  conclusive,  either  as  the  decision  of  a  tri- 
bunal or  commissioner  having  jurisdiction  ovec 
the  question,  or  as  a  decision  made  conclusive 
by  the  statute.  Upon  examining  the  statute* 
the  certificate  appears  to  us  to  be  made  a  condi- 
tion precedent  to  the  claim  of  exemption,but  not' 
to  afford  conclusive  proof  of  the  right.  The  first, 
section  exempts  from  rateability  persons  occu- 
pying a  building  for  the  purpose  of  science^ 
literature,  or  the  fine  arts  exclusively,  provided 
it  shall  be  supported  whoUy  or  in  part  by  an- 
nual voluntary  contributions,  and  shall  npt|* 
and  by  its  laws  may  not,  make  dividends 
among  its  members,  and  provided  such  so^ 
ciety  shall  obtain  the  certificate  of  a  barrister.; 
The  purpose  of  the  society,  the  contributions^ 
the  aosence  of  profits,  the  law  against  dividends, 
and  the  certificate  are  conditions  in  equal  de^i^e 
to  the  right  of  exemption.  Under  this  section, ' 
the  claim  of  right  of  exemption  may  be  defeated 
on  the  de(aait4iC  any^otta  of  the^  (toilditions, 
and  the.presence  of  one  ^et  9p  presivw^ion 
against  the  absence  of  any  or  either  of  the 
others;  As  the  making  ■  difidead  at  mf  tloie 
would  defeat  the  right  of  exexuptioa  which  h^d 
existed,  it  is  absurd  to  suppose  that  a  past  cer- 
tificate could  bis  treated  as  conclave  plroof 
that  a  future  dividend  should  not  ^sisL  Nor 
is  the  certificate  rendered  conclusive  by  the 
sixth  section,  which  gives  an  appeal  from  the 
decision  of  the  barrister  granii^  il  tpaof  per- 
son assessed  to  the  rate^  and  giving  notice  .of 
the  grounds  of  appeal,  and  empowers  the  coUrt . 
to  annul  the  certincate,  and  makes  the  deter-^ 
mination  of  the  court  upon  those  points  bind-' 
ing  and  conclusi^'e  upon  all  parties  to  all  interitr 
and  purposes  whatsoever. '  | 

In  the  first  place,  there  has  been  no  appdd' 
agaunst  this  certificate,  and  the  section  does  poT 
apply.  Moreover,  in  the  case  of  appeal,  j'ih^ 
inquiry  is  confined  to  the  ground  stated  i^%e 
notice  ofmppeal.  and  the  decision  is  confined  W 
the  annulling  or  not  on  those  grounds.'  If  )r 
is  annulled,  that  is  conclusive  r  if1iat,tlle'x^i-^ 
tificate  remains  as  valid  as  before  the  ^fpiaL 
The  in  consequences  of  holding  that  a'cmiff^* 
cate  which  has  not  been  andufi^  iMt^kppdil'/ 

*  This  case  was  aiyied  Mov.  10th.  1847,  ht^ 
fore  Lord  i)eiimaii»C.J^  Cokridge,  fVigkinum, 
9mdSrle,r^ 
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when  one  ground  of  objection  only  hat  been 
taken  by  an  appellant,  should  therefore  be  con- 
clusive proof  of  the  right  of  exemption  for  all 
time,  against  all  persons,  and  notwithstanding 
other  objections,  make  it  improbable  that  par- 
liament intended  to  give  it  that  eflfect.  The 
words  do  not  express  such  an  intention,  and 
the  determination  by  the  sessions  that  a  certifi- 
cate shall  not  be  annulled  on  account  of  the 
alleged  objections  may  be  conclusive  as  to 
them,  and  the  certificate  may  fulfil  the  con- 
ditions required,  so  far  as  they  are  declared  un- 
touched by  the  grounds  of  appeal,  without 
having  the  effect  of  either  fulfilling  the  other 
conditions,  or  being  conclusive  in  respect  to 
them. 

The  fifth  section  of  the  act  gives  an  analogous 
appeal  in  case  of  refusal  of  a  certificate  by  the 
barrister,  and  makes  the  final  filing  of  the  rules 
of  the  society  by  order  of  the  court  of  quarter 
sessions  to  have  the  same  effect  as  if  the  bar- 
rister had  certified.  That  is  the  effect  a  certifi* 
cate  has,  if  it  is  not  annulled  on  appeal  under  the 
sixth  section,  but  no  conclusive  effect  is  given  to 
such  judgment  on  appeal.  Therefore,  we  are 
of  opinion  that  the  claim  of  exemption  is  not 
sustained  by  the  certificate,  nor  by  the  other 
facts  of  the  case,  and  it  follows  the  verdict 
must  be  for  the  Qrown  on  all  the  issues. 

Judgment  for  the  Crown. 


GoJdsworthy  v.  Strutt.    Jan.  14,  1848. 

UQVtOATBD    DAMA.OBS    Or    PENALTY. 

Where  parties  ewenant  that  certain  acts,  from 
the  performance  of  which  uncertain  and  im- 
equal  damages  may  arise,  shdU  not  he  done 
by  the  one,  or  he  shall  make  payment  to  the 
other  of  l,(KiOl,  as  "liquidated  damages, 
and  not  as  a  penalty,"  the  court  will  not 
refect  the  words  "  liquidated  damages,'* 
though  the  actual  damage  sustained  be  but 
trifling. 

Aliter,  where  the  covenant  is  for  the  noupay^ 
fnent  of  a  sum  certain. 

Whether  the  words  *' liquidated  damages" 
fnay  be  refected,  is,  however,  a  question  of 
construction  in  cdl  cases. 

In  this  case  the  plaintiff  and  the  defendant 
had  been  in  partnership  as  attorneys.  On  the 
19th  January,  1841,  arrangements  were  made 
by  which  the  partnership  was  dissolved,  and 
Strutt  entered  into  an  agreement  not  to  carry 
on  business  within  50  miles  of  Ely  Place,  or 
solicit  or  influence  in  any  way  any  of  the  clients 
of  the  co-partnership,  or  to  pay  IjDOOl.  as 
liquidated  damages  and  not  as  a  penalty. 

An  action  was  subsequently  brought  by  the 
plaintiff  against  the  defendant  tor  a  breach  of  this 
ngreemeni,  in  which  the  defendant  pdeaded  pay- 
ment into  court  of  50/.  and  no  damages  ultra. 
The  plaintiff  replied,  damages  ultra,  upon  which 
laauewaa  joined. 

The  cause  auhaeqiMnay  went  down  to  trials 


when  a  verdict  was  entered  for  the  plamtiff  ior 
950/.,  subiect  to  a  motion  to  enter  a  vecdict  (or 
the  defenoant,  if  the  court  should  bedf  opLokm 
that  the  1,000/.  should,  under  tke  circus- 
stances,  be  regarded  as  a  penalty. 

The  Attomey^General  now  moved  for  ania 
to  show  cause  why  the  verdict  should  not  be 
entered  for  the  defendant.  Where,  as  ia  tka 
case,  there  may  be  several  breaches  of  tk 
agreement,  and  the  injury  resulting  torn  sooae 
of  those  breaches  may  be  very  trifling,  and  from 
others  very  Imnortant,  the  law  wiU  not  allow 
the  sum  statea  in  such  agreement  to  be  n- 
garded  as  liquidated  damages,  even  though  it 
be  expressly  stated  to  be  so  by  the  parties.  The 
words  "  stipulated  damages  "  in  this  case  mttsl 
therefore  be  rejected.  Where  there  are  serial 
things  to  be  done,  or  not  to  be  done,  the  partiei 
must  stipulate  for  each  separate  act,  and  not  k 
the  whole  collectively.  By  the  constructkit 
sought  to  be  put  upon  this  agreement,  if  the 
defendant  influences  any  one  client  he  ii  liable 
to  the  full  sum  of  1,000/.,  and  so  on  for  erety 
client  whom  he  may  influence,  but  he  bbj 
carry  on  the  business  within  50  miles  for  erer, 
and  it  is  but  one  breach.  [Parke,  B.,  obserred, 
that  in  all  cases  it  was  a  question  of  coostn^ 
tion  upon  the  whole  instrument.]  There  c»> 
not  be  two  rules  of  construction  for  the  same 
covenant.  [Alderson,  B.  In  some  cam  it 
might  be  an  absurdity  to  assess  the  damagei 
according  to  the  literal  construction ;  for  is- 
stance,  where  a  penalty  is  consequent  upon  \k 
nonpayment  of  a  certain  sum  of  money,  to 
pay  a  much  larger  sum  wo\ild  be  absurd;  byt 
when  it  is  not  for  a  specific  payment,  suitty 
the  party  must  be  supposed  to  hiave  estbuated 
the  value  of  any  loss  at  the  amount  spedfied.] 
It  certainlv  is  very  necessary  there  should  bi 
some  fixed  rule.  iPlatt,  B.  How  is  this  caa 
distinguishable  from  RawUuson  v.  Qerke,  U 
M.  &  W.  187  ?]  In  that  case  dbe  penalty  wm 
for  doing  a  certain  act;  there  were  variooi 
modes  of  doing  it,  and  the  penalty  was  for 
doing  the  act  d^r  of  the  diflfeient  ways.  He 
cited  Kembler.  Farren,  6  Bing.  141;  JBoyi  v. 
Ancell,  5  Bing.  N.  C.  395 ;  Qreen  v.  Price, 
13  M.  &  W.  701 ;  Beekhamv.  Drake,  8  M.& 
W.  846 ;  Homer  v.  Flintoff,  9  M.  &  W.  681. 
Parke,  B.  In  this  case  if  the  defendant  sett 
up  in  business  within  60  miles  of  JBly  Place»  or 
solicits  or  influences  in  any  way  any  of  die 
clients,  then  he  stipulates  that  he  will  py  in 
any  one  of  those  cases  1,000/L,  and  he  u  not 
under  any  circumetanoes  bound  to  pay  moR. 
We  cannot  say  what  dunage  a  man  sotfiiof 
in  any  particular  case,  and  in  order  to  sToid 
any  question  the  parties  are  competent  to 
make  any  regukition  they  may  think  fit. 
Here  the  parties,  I  think,  atipulatsd  ibr 
the  payment  of  the  sum  of  1,000/.  in  any 
of  the  events  mentioned.  The  doctrine  that 
the  words  ''Uquidated  damages  "  may  be  n* 
jected  is  not  aapported  by  the  case  of  aM^t. 
Farren:  there  Lord  CShiief  Justice  'nndal  is 
giving  judgment,  says,—''  It  is  widovb^T 
difficult  to  suppose  any  words  more  pnctse  or 
ezpUcit  than  those  used  ia  the  agreement;  tko 
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same  declaring,  not  only  affirmatively  that  the 
«um  of  1,000/.  should  be  taken  as  liquidated 
damages,  but  negatively  also  that  it  should  not 
be  considered  as  a  penalty  or  in  the  nature 
thereof.  And  if  the  clause  had  been  limited  to 
breaches  which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would  have 
had  the  effect  of  ascertaining  the  damages  upon 
anj  such  breach  at  1,000/.*'  That  is  exactly 
this  case.  His  lordship  then  goes  on  to  obl- 
serve,— "For  we  see  nothing  illegal  or  un- 
reasonable in  the  parties,  by  their  mutual  agree- 
ment settling  the  amount  of  damages,  uncer- 
tain in  their  nature,  at  any  sum  upon  which 
they  may  agree.  In  many  cases  such  an  agree- 
ment fixes  that  which  is  almost  impossible  to 
be  ascertained,  and  in  all  cases  it  saves  the  ex- 
pense  and  trouble  of  bringing  witnesses' to  that 
point."  Here  the  stipulation  for  1,000/.  was 
an  exposition  of  the  mtention  of  the  parties. 
In  Green  v.  Prtcc  I  put  the  same  interpretation 
on  Kemble  v.  Farren,  There  the  argument  pro- 
ceeded upon  the  absurditv  of  paying  1,000/.  for 
the  nonpavment  of  3/.  Of.  Sd.  In  this  case, 
although  the  damages  may  be  different  if  llie 
business  should  be  interfered  with  at  different 
times,  still  as  the  parties  have  agreed  that  in 
any  of  these  cases  the  1,000/.  should  be  paid,  I 
think  they  are  bound  by  that  amount.  This  is 
in  fact  a  question  of  construction. 

Alderson,  B.  It  is  in  all  cases  a  question  of 
construction  upon  the  whole  of  the  instrument ; 
where  the  damage  is  definite,  and  where  the  sum 
also  ia  definite,  if  the  parties  set  a  much  larger 
svm,  it  is  not  reasonuile  that  they  could  have 
intended  it,  as,  in  Kemble  v.  Farren,  it  would  be 
UDKOBonable  to  hold  thai  the  parties  really  in- 
tended to  pay  1,000/.  for  a  breach  by  the  non- 
payment 01 3/.  ts.  Sd. ;  and  in  the  case  of  JBedk" 
hein  v.  Drake  it  is  not  reasonable  to  suppose 
the  intention  to  have  been  to  pay  500/.  upon 


failincr  to  pay  3/.  Zs, ;  in  such  cases  the  damages 
stated  must  be  taken  as  the  extreme  amount ; 
but  if  there  is  an  uncertainty  as  to  the  amount 
of  damages,  where  is  the  aosurdity  in  the  parties 
fixing  the  sum  for  the  breach  of  either  or  all 
the  covenants  ?  Therefore,  where  the  parties 
say  that  in  the  case  of  a  breach  of  either  they 
shall  pay  1,000/.,  this  is  not  unreasonable.  The 
damages  may  vary;  in  some  cases  they  may  be 
great,  and  in  some  small ;  here  in  either  case 
they  agree  as  to  the  amount  of  the  damages, 
yet  if  found  by  the  verdict  of  a  jury,  the  amount 
would  be  different;  this  the  parties  have  en- 
deavoured to  prevent  by  fixing  the  amount.  If 
the  parties  in  Kemble  v.  Farren  had  expressly 
stated  that  upon  the  breach  of  3/.  6s,  Sd.  the 
penalty  should  be  the  payment  of  1,000/.,  I  am 
not  prepared  to  say  that  would  not  have  been 
binding.  In  Rawlinson  v.  Clarke  the  agree- 
ment was,  that  the  defendant  would  not  in  any 
way  carry  on  the  profession  of  a  surgeon  and 
apothecary,  or  either  of  them,  by  residing  or 
visiting  any  patient  within  three  miles  from  his 
then  place  of  business,  and  that  500/.  was  to 
be  the  amount  of  damages  for  acting  in  either 
capacity  in  either  of  the  ways  mentioned.  There 
the  damages  sustained  were  estimated  bv  the 
jury  at  7/.  7s.,  and  yet  the  court  hela  the 
damages  properly  assessed  at  500/.  for  the 
same  reasons  as  were  stated  by  the  court  in 
Green  v.  Price. 

Piatt,  B.  There  is  no  ground  for  altering 
the  distinct  words  of  the  agreement.  The  in- 
tention of  the  parties  was  dearly,  that  in  the 
event  of  any  of  the  breaches  takmg  place,  the. 
liquidated  damages  should  be  1,000/.  This 
case  is  not  distinguishable  from  Rawlinson  y«  . 
Clark. 

Pollock,  C.  B.,  agreed  with  the  rest  of  the 
court. 

BolefeftMed. 
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Principles  of  Equity^  p.  222. 

Pleading,  p.  241. 

Practice*  p«  flfiS* 

Evidence,  p.  299. 
Comrts  ^  Common  LsMt 

CoQstaroction  of  Stalules,  p.  373. 

GroDAds  cf  Actions  and  Ariociples,  pp.  396» 
415. 


Pleading,  p.  443. ' 

Practice,  p.  465. 
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Appeals,  p.  507' 
Criminal  Law,  523. 

ACT  OF  BANKRUPTCY* 

Notice. — ^Notice  that  a  trader  has  filed  a  de- 
claration of  insolvency  is  notice  of  an  act  of 
bonkruptcv  at  that  mosoent,  if  a  fiat  afterwards 
issues  witLin  two  months.  Oreen  and  others 
V.  Lawrie  and  others,  35  L.  0. 121. 

ADJUDICATION. 

CoustrwUian  qf6^6  Vict.  c.  122.— The  five, 
days  allowed  in  the  stat.  5  &  6  Vict.  c.  122,  s. 
23,  for  disputing  an  adjudication,  are  to  be  cal- 
culated exclusive  of  Sunday,  even  if  Sunday 
should  not  be  the  last  of  such  five  days.  Re 
Brum  umd  Morrison,  35  L.  O.  fOS. 
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.  jurvioAvix. 

1.  An  affidavit,  sworn,  but  not  iignad,  was 
aUowed  to  be  tak«n  off  the  file,  for  tbe  purpose 
of  beinjr  nrned,  ii|ion  an  undertaking  that  it 
ekoold  be  jrefiled,  after  being  signed,  withonl 
anf  alteration.  Emirie  Norton  rs  Rohiniom, 
34  L.  0.280. 

2.  Title  (^  the  Co»r/.— Affidavits  by  coimtry 
creditors  to  support  proofs  of  debts,  must  l>e 
entitled  "  In  the  Court  of  Bankruptcy  in  Lon- 
d^n."  Jf  the  vords  "  in  London  "  be  omitted 
tbe  affidavits  will  lie  rejected.  Exparte  Hyams, 
34  L.  0.548. 

3.  ^Execution  c/ioik^.-— A  Commissioner  will 
not  approve  of  a  bond  given  under  the  stat.  1  & 
2  yict.  c.  U(),  8,  8,  unless  the  trader-debtor,  at 
the,  time  the  bond  is  submitted  forapproval^ 
produces  an  affidavit  of  execution  by  the 
sureties.  Lancaster  amd  Preston  Fire  and  life 
Insurance  Comoany  v.  Daois^  35  L.  O.  177. 

See  Trader  Debtor^ s  Smnmons,  2« 

AHNULLXN«   MAT. 

t3ce  Petittoninff  Creditor. 

▲PrHBNTYCB* 

Allowance  for  fee,— Held,  That  tbe  6  Geo.  4, 
c.  16,  s.  49,  which  authorises  a  Commissioner 
td  ord(ir  a  sum  to  be  paid  out  of  a  bankrupt's 
estate,  on  behalf  of  an  apprentice,  only  applies 
when  the  fiat  operates  as  a  discharge  of  the 
indentures  of  apprenticeship. 

Semble,  That  when  a  fiat  issues  apinst  a 
jewel-case  maker,  who  also  carries  on  the  busi- 
ness of  an  architect,  the  fiat  does  not  discharge 
tbe  indenture  of  an  apprentice  to  the  business 
of  an  architect. '  Jn  re  Hammon,  Exparte  Davi^ 
Md,3i^L.  0.464. 

A^auT, 

under  the  8th  section  of  statute  1  &  2  Ykt.  c. 
110,  executes  a  bond,  and  has  a  verdict  given 
against  him,  and  who  *  afterwards  has  a  fiat 
issued  against  him,  to  which  he  surrenders 
and  then  renders  in  discharge  of  his  bail  in  the 
bond,  is  hot  entitled  to  his  discharge  under  the 
29n!  Section  of  the  statute  5  &  6  Victoria, 
c'  122.  Expatte  (Hdaker,  re  Oldnker,  36  L.  O. 
504. 
i     '  .  ■ 

ASaSTa^  MARSH ALUNO. 


•  Bee  Mortgage. 


'  tSee  Arrest 


datioa  bitti,  eaanot  be.cqniidsasdloJbiW[H>K 
ducted  bimaell  properly,  as  a  tsidff*  sn&is  im4 
entitled  to  his  certificate  iwinedistriy^  Jate 
Qmneey»  35  JU  O.  220. 
See  ProqfqfDebt,  I. 

BOND. 

1  4*  2  Vict.  e.  1 10. — ^A  Commissioner  to  vbom 
a  bond  is  submitted  under  tiie  1^2  Vict  c 
110,  will  not  enter  into  an  investigalien  'at !» 
the  nature  or  validity  of  the  debt. 

When  the  sum  sworn  to  exceeds  2,0001.,  the 
bofid  should  be  for  ],000J.  beyond  the-soA 
sworn  to,  but  a  bend  in  a  smaller  amount  mf 
be  entered  into  with  the  consent  af  the  ^^Mt. 
In  re  Brodie,  Exp&rie  Kmg,  85  L.  0. 4l4. 

And  see  Affidami,  3/  7V«fer  DAior't  9m- 
meas,  1. 

ccftnncATa. 

The  Court  will  not  entertain  a  bankrupt^  ap- 
plication for  his  certificate,  when  no  trade  as- 
signee has  been  appointed.  Im>  re  Fltil^i  35 
L.  O.  506. 

CONTIKOBNCT. 

Seel¥o^o/IM^,  2. 

COSTS*  , 

See  Qficial  Assignee. 

cav«XA^!rVp    . 

See7 


BAIL. 


BBNBPIT  80CIBTY. 

iPmqf  qfidtbt j^To  entitle  a  friendly  society 
t»ttii^  adfrsnfeages  eoafared  by  the  act  4  &  6 
Wj  4,  e.  40,.  ia  profing  agamst  a  bankrupt's 
estate^  it  Must  appear  thai  tbe  bankrupt  became 
indebted  to  the  society  by  virtue  of  some  office 
oramph^rmantL  In^  BeodiB  and  Brddie,  S5 
UOi872r.  ' 

*      BILL  f^AKSACTIONS. 

'A  baikkrupt  who  has  canned  op  an  sxteastve 
business  by  diecoundngjulla  and  accommo- 


XqCAMIilATIQK. 

OammiUsd  fbrmnsutii^fmsioriig  — s— fiiy.-'A 
bankrupt  will  not  bealknr^^to  be  beoagfatsp 
for  re-ezannnation,  except  at  faia  ««b  ezpraae, 
after  having  been  twice  exaomied  and  eoB» 
mitted  for  onsatisfiKtory  anawaray  adisn  tbos 
we  grounds  for  expecting  a  satisfactory  ems* 
natwn.    lie  JZo/Asry,  35  L.  O*  63. 

VBAUO. 

SeeLiea,  1. 

INBPBCTION   OF  BOOKS. 

The  Court  will  not  permit  the  aolicitor  for  i 
creditor,  who  has  not  proved  Ms  debt,  to  in- 
spect the  bankrupt's  books,  ui^eaa  it  be  clealf 
for  the  benefit  of  the  estate.  Iktv  GryfirsMl 
others,  35  L.  O.  332. 

LTBN. 

1.  Fraudulent  removal  of  goods,— K  bank- 
rupt who  had  given  a  lien  on  certain  ffoods,  b^ 
fraud  obtained  possession  of  them,  anoztBdem 
them  undistinguishable  by  tnixing  them  with 
other  goods  of  tbe  same  aorty  bat  tbe  Court  gsn 
eflfect  to  the  lien  to  the  extent  of  tbe.goadt  or 
their  value.  Exports  Belt,  la  re  tkmstsa  asd 
Cash,  35  L.  O.  98. 

2.  Covenant,  satisfaction  qf.-^A  bsokra^ 
having  covenanted  to  buy  a  booae.  and  settn 
the  same  to  certain  uses  on.his  iBanims»  or  to 
invest  a  sum  to  effect  such  a  purchase  did  ant, 
either  buy  the  bouse  o^  malfa  t^M  ivmtocst 
within  the  time  limited.    BitafkenB^i^t  Vnv} 


a  house  for  a  lai)ier  sum,  aa4  )i^*v  ^^ocIMp^ 
that  and  other  pn^Mrlor  aMt  imC'^^^i^ 
vised  to  him,  an<l  .)>fmffij^«9yf^    '*»• 


nmrtjgiiga  .iiiaBviw»<tiip>QW  ml^^^ 
assignees.:  Beit^  tbi^k  thJhm^iSmiVf^^ 


ibH(^l«B«lDi^Mf^Cte€»>  JOMMfitf.' 
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be  IM^Mtt  rdnAdilrltoa  on  tel  wnigi^ 
mimtf,indiitBMt»}it  nti«fted  nut  of  so  much 
of  tbe-sasie  «8  vepMsentod  th«  house  bought 
by  the  covenantor,  and  that  the  r0iiittnder«  if 
any,  was  to  be  a  charge  on  the  equity  of  re- 
demption of  the  property  devieed  to  him.  Bx- 
parte  Poole,  tii  re  Symes,  35  L.  O.  368. 

JtABBHALUMa  ASBKTa. 
MORTOJIOE. 

fitoch^m-tfede,  —  DUtreesfar  rent.  —  Mar- 
shaUkufr-rA,  trader  had  mortgaged  his  stock- 
iArtrideaad  goods;  he  retained  oossession 
and  added  to  his  stodc.  The  lanolord  dis- 
trained for  vent,  and  sold  part  of  the  goods, 
and  then  the  trader  became  bankrupt :  Held^ 
that  the  mortgagee  was  only  entitled  to  the  re 
mainips  lumlcure  and  stock  that  existed  at  the 
time  of  ^he  mortgage :  Held^  also,  that  the 
mortgagee  had  a  risnt,  as  agaipst  the  assignees; 
to  the  benefit  of  the  doctrine  of  marshalling. 
Sseparte  Stephenson,  in  re  Stephenson,  35 
L.  0.326. 

NOTICK. 

See  Act  of  Bankruptcy:  Trader  Debtor^s 
Swmmons,  1. 

official'  amtonbk. 
Omission, — Costs. — ^A  proof  of  a  debt  having 
been  made  and  a  dividend  declared,  but  the 
name  ol  the  oeeditor  having  been  omitted  in  the 
difidend^tist,  whereby  die  whc^  esUte  had 
boea- divided  among  the  other  creditors,  the 
offidid  aasignee  was  held  to  be  personally  an- 
ewerable  &r  the  amount  of  the  if>roof  to  which 
the  creditor  would  have  been  entitled  had  his 
name  beeii  indnded  iii  the  list,'  and  for  the 
costs.  Bxparte  HaU,  in  re  Carey,  34  L.  O. 
599. 

PETITION. 

See  Service  of  Petition, 

PKTITIONINO  CREDITOR. 

JbmmUiny  fiai.'^-^PeHtioning  creditor  out  qf 
tJhe,jutisdietion,'f^Whan  the  petitioning  cre- 
ditor's debt  is  not  proved,  and  he  rissides  out 
of  the  jurisdiction,  and  the  solicitor  to  the  fiat 
declines  to  appear  for  them  in  an  action,  the 
fiat  will  be  annulled  with  costs.  Exparte 
Wightman  and  Collier,  In  re  Wightman  and 
Co//ter«  35  L.  O.  344. 

FROOR  OF  DEBT. 

/I.  (Security  by  dretmer  of  MI.^Where  the 
drawer  of  a  bill  deposits  security  with  a  party 
discounting*  and  the  acceptor  becomes  a  bank* 
mpt,  the  holder  may  prove  against  the  estate 
of  the  bankru^  acceptor  without  giving  up  the 
•ecunty  deposited  by  the  drawer.  In  re  Willis, 
35L.  6.267. 

■%.  Payable  upon  ooutinyeney. -^  Held,  by 
Gbimntsstoiiers  Evans  and  Shepherd,  (Fane 
dessentiente,)  tbat  when  the  bankrupts  gave  an 
iitdeimrity  bond,  bnt  no  defanlthad  taken  place, 
mHA  no  deMf  itas  fn  ftel  dhe  nt  the  date  of  the 
flit,  there^  n^  to  contingent  debf  pforeitble 
Witfaitt'tiiemetttiiiBg'of-tike^stst.  &  Geo.  4,  t.  iHi 


B.  56.    Bxparte  Meyet-,  tn  r #  Meyer  and  Broum^ 
«milA,  35  L.0. 441. 

3.  Surety.-^Paymenl  n/ter  jSa#4-->Tbe  debUr 
of  a  surety  subeistWK  when  the  fiat  iBsusd^  bufe 
paid  subsequently,  is    proveable  agai*sl  tlw 
estate  of  a  bankrupt  principal*  under  the  6  Geo*.* 
4,  c.  16,  s.  52.     In  re  Biridyland,  Ewpafte 
Metsler^  36  L.  0»  693. 

See^sM^Socts/y. 

RAILWAY  ACT.' 

The  purchase  money  of  an  estate  taken  by  a 
railway  company  (the  estate  tail  \t\  ^hich  was 
8ubse<|uent]y  barred)  was  ordered  to  be  ,pud 
out  of  Court  to  the  person  formerly  tenant  in 
tail,  but  no  cotts  were  given. as  against  the., 
company.  Exparte  l%oroton,  in  the  matter  of 
the  Midland  Railway  Cbmpany,  35  L.  O.  343. 

RENT. 

See' Mortgage. 

REVIEW,   OOITRT  or. 

Orders  made  by  the  Court  of  review  previous 
to  its  abolition,  are  not  bv  ths  Matute  10  &  U 
Viet.  c.  102,  prevented  from  being  executed. 
Exparte  Norton,  re  BMnson,  35  L.  O.  344. 

8BRVICE   OF  PETITION. 

A  petition  by  some  of  the  directors  of  a  rail-  ' 
wa^  company,  and  which  was  served  on  the  ' 
petitioning  creditor  and  official  assignee,  seek- 
ing to  annul  a  fiat  Issued  against  the  company 
8&T  its  dissolution  under  the  provisions  of  the 
act  9  &  10  Vict.  c.  28,  was  ordered  to  stand 
over,  that'  service  of  it  might  be  made  on  others 
of  the  directors  who  did  not  coincide  in  the  view 
of  the  petitioners.     Exparte  Morrison,  in  re 
the  London  afid  Birmingham  Extension  Rail" 
way  Company,  35  L.  O.  64. 
8URETT. 

9etPro(^ofDebt,Z:  Trader  Debtot^s  Sm* 
mons,  3.  ;  ' 

TRADER  debtor's   SUMMONH. 

1.  Sufficiency  of  notice. '^St^ciencyqfbimd^ 
—A  notice  accompanying  afi&davits  of  sufli*. 
ciency  by  sureties  need  not  statfr  that   the  . 
sureties  are  housekeepers  or  freeholders.  WhcA 
a  bond  proposed  ik)  be  given  under  the  stat.  1  -. 
&  2  Vict.  c.  110,  in  addition  to  the  ordinary  . 
condition  prescribed  by  the  statute  contained 
the  words,  **  or  shall  berdeksed  by -the  plain- 
tiff in  such  action :"   Held,  that  Uiese^  words 
were  surplusage,  and  did  not  invalidate  the 
bond.    In  re  Glover,  34  L.  O.  614. 

2.  Affidavit  of  good  dtfenee  to  part,  4ntkomt 
admitting  residue.— Aji  affidavit  to  which  the 
defendant  deposes  to  a  good  defence  as  to  part 
only  of  a  debt,  and  makes  no  adiniesioh  a»  lo 
the  residue,  is  not  in  conifliance  wilk  tbe  |iro*  i 
visions  of  the  statute  5  &  6  Vict*  c  12%,  ,wadf 
aoHrants  So  an  aet  of  bankruptoy  on  tin  partof  ^ 
the  debliar.    AteAeiioii  v.  Pink^  36  Lk  O.  >14v'>r;r 

3.  Stffiaknay  <^  mtietieej^  The  ulyfitiaii^ 
that  one  of  the  sureties  to  a  deed  git<B  bjf  &1 
debtor  under  the  sUt.  1  &  2.  V)(^..c.  110,  if  a 
member  of  parliament,  is  not  necessarily  fttal. 
Htdletr.  Lee,  35  L.  O:  42:  '        \  '*    '        ^    , 
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Chwueery  SUtbugt^ 


BUSINESS  OF  THE  COURTS. 


»V^»»<»^»»^i^W«»»^»MM»W*>^*»^^^^«»^^A»MMM»M^»WW 


CHANCERY  SITTINGS. 

Sittingt  prtmom  to  EmUt  Tirm,  1848. 

AT  UNCOLN'S  IMIt. 


•'^!. 


Tnesdaj 

WedneMajT    «    •  12  ^  Appeals. 

Tharaday   .    »    •  13 ) 

Frldaj  ....  14    (Petition-day)  Petitioiu. 

EASTER  TERM. 


Saturday    • 

Monday  . 
Tuesday  . 
Wednesday 

thorsday   . 

Friday 
Saturday    • 
Monday      . 
Tuesday     . 
tVednesday 

Thnnday 

^nd^y  .    . 

Saturday    • 
Monday 
Tuesday    . 
Wednesday 

TLunday  • 

Friday 

Saturday    • 

Idonday     . 

,  Tuesday     . 

Wednesday 

Thursday  , 
Friday  ,    . 


AT  WESTMINSTSa. 

e  V  Appeal  Motions  and  Ap- 

•  ^^  I     peals. 
.  17'^ 

.  18  }- Appeals. 
.19j 
•o  \  Appeal   Motions  and  Ap- 

•  (     peals. 
.«lj 

•  ^^  Ino  SitOngs. 

•  26    Appeals. 

•  "{^^  ""^  "'  ^ 

i  (Petition-day,)    unopposed 

•  28<     PetitiaDs  only  and  Ap- 

(     peals. 


Short  Causes,  Consent  Causes,  snd  Coasaiit  P»> 
^tions,  eyery  Saturday  (except  the  Idth  Apiii^  > 
the  sitting  of  the  Court. 

NoTicB.~Con8ent  Petitions  must  be  pnwalri^ 
and  copies  left  with  the  seoretaij*  on  or  before  tb 
Thursday  preceding  the  Saturday  on  which  il  is 
intended  they  should  be  heard. 


.    •  29) 

^^y  n  Appeals. 


I 


Appeal  Motions  and  Ap' 
peals. 

}  .(Petition-day)  unopposed 
Petitions  only  and  Ap- 
peals* 

t) 

g  >  Appeals. 

10  j 
(  (Petidon-day)    unopposed 

11  <  \     Petitions  only  and  Ap- 
peals. 

^2  ( Appeal  Motions  and  Ap- 
i     peals. 

N.  Br— Sueh  days  as  Us  Lordship  sits  in  the 
House  of  Lords  excepted. 


MtOUt  ai  tit  VMi. 


AT  THt   BOLLS. 

Monday      .  April  10    Motions. 
Tuesday     .    .    ,  n  (  piwi,,  Demurrwfs.  Causes, 
Wednesday    .    .  12 ;     Exceptions,    and      Fur- 
Fiiday    ....  14  {     tfaer  Di 


EASTER  TERM. 

AT  WXSTMIIfSTSR. 

Saturday     ...  15     Motions. 

Monday     •    .    .  17    PeUtions  in  General  Paper. 


Tuesday    « 
Wednesday 

lliursday  « 

Wednesday 

Thuraday  • 
Friday  .  . 
Saturday  . 
Monday  . 
Tuesday  • 
Wednesday 
Thursday  . 
Friday  .  . 
Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday 
Friday  .    • 


18 
19 


Pleas,  Demnrren,  CaosM, 
Exceptions,  and  Further 
Directions. 


.  80    Motions. 

r  Pleas,   Demurren,  Cttss, 
>  96  }     £«e«ptions,  and  Fozther 

(     Directions.  , 
27    Motions* 


.  .28 
.  .  «9 
May  1 

.    .    * 

•     .    4 


Pleas,  Demurren,  Caoses« 
Farther  Dinctiou,  tti 
Exceptioai. 

Motions. 


^1 

6     Pleas,  Demarren,  Cumi, 


Exceptions,     and    Fur. 
tber  DiTBCtiotts. 


•    8}- 

loj 

1 1    FMitions  in'  Gsneral  Piper. 
.  12    Motibns. 


Viu^eUnuUmcni  Biiglaa^. 

AT  LTNCiOLM's  TffV. 

Mondsy  .  Aprfl  10    The  Seal  Day<-.Motiaiifl. 
Tuesday     .    .    .  11 )  Pleas.  Demurrers,  Ezec^ 
Wednesday     .    .12  V     tions.  Causes,  aad  Fib. 
Thursday   .    .    •  is)      Dirs. 
ir«M..  1 A  5  (Petition-day)  Short  OmM 

Friday      .     .    .14|^  ,„d  petid^ns. 

EASTER  TERM. 

AT  WSSTMIVaTIB. 

Saturday    j  April  15    Motions. 

Monday     .    .    .  17 )  Pleas,    Demurrers,  Ex«^ 

Tuesday     .    .    •  18  V      tions.  Causes,  and  F» 

Wednesday    .    .  19  \      ther  Directions. 

Thursday      •    •    20     Motions. 

Friday  ,    ,    ,    .  21 ) 

E.T: :  :i:fN.8i«iog.. 

Tuesday    •    ,    .  25  j 

( Fleas,  DffBurran,  £xc^ 
Wednesday    ,    •  26  <     tions.  Causes,  and  Ftf" 

(     thei  Directions. 
Thursday  •    ,    .  27    Motions. 

(  (Petition  -  day)    Pwiliflii. 
Friday     ...%»}     (uaoppooed  iiist,)  SM 

(     Causes  oad  CasMi. 

Monl?    •    W.^    W~.  Demean,  b^ 

Wednesday    .    .    sj     A«i>*~t»»- 
Thuraday   •    •    ^    4    Motions. 


Friday  < 


((PeUtion-doy,)  Peliii^ 
5i     (uooppo«Ki  fiiat,)  S^ 
(     Causas,  and  CasMb 


CAoicery ««Aif*r-liW  PHit  Cmm  LUi9^Middkseg. 


54S 


Satardaj    • 
Monday 
Tuesday     . 
WednMdaj 

Tharsday   • 

Friday  •    • 


^j  Pleas,  DcmnrTefB,  Ezcep- 
gV      tions,  Causes,  and  Fur- 
'  ^\      ther  Directions. 

!  (Petition  -  day,)  Petitions, 
(unopposed    first,)  Short 
Causes,  and  Causes. 
.  12    Motions. 


Monday  • 
Tuesday     . 
Wednesday 

Thorsday    , 
Friday*..    . 


VtccsCtaneellor  Sntg^t  19ntce. 

IT   LIMC0^1l*A   INN. 

April  10    The  Seal  Day* 
.    .11    Motiona* 
•    .  IS    Bankrupt  Pe'tidons. 

i  Pleas,    Demurrers,   Excep- 
tions,  Causes,  and  Fur* 
titer  Directions. 
(Petition  -  day)    Petitions 
Short  Causes  and  Causes. 


Saturday 

Monday 

Tuesday 


EASTER  TERM- 

AT  WESTMINSTBB. 

April  15    Motions. 


We 

Thursday . 
Friday  .  . 
Saturday  • 
Monday  • 
Tuesday  • 
Wednesdaj 
Thursday  . 

Friday  i    • 

Saturday  • 

Monday  • 
Tuesday     • 

Wednesdaj 
Thnrsdby  . 

Friday  •    , 

Saturday    • 

Monday 
Tueaday      • 

Wednesday 


17 
18 

.19 
.  90 
.  «1] 

,«] 


S8 


Fleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Bankrupt  Petition*. 

Motions. 

No  Sittings. 

Bankrupt  Petitions. 

Motions, 
r  (Petition-dsy)  Petitions  and 
\     Causes. 


S9 


May 


•'{' 


Short  Causes  and  Causes*' 
Pleas,   Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

5  Bankrupt  Petitions. 
4    Motions. 

K  (  (Petition-day)  Petitions  and 
^  I    Causes. 

6  Short  Causes  and  Causes. 
Pleas,  Demurrers,  Excep- 

'  tioDs,  Causes,  and  Fur- 
ther Directions. 
Bankrupt  Petitions. 


10 


ThAraday 
Tuesday 


Mooday 

Tuesday  • 
Wednesday 
Thursday  . 

Friday  •    • 


f  (Petition  •  day)    Petitioiia, 
,  11-]       Short      Caoaes,      and 

(      Causes. 
It    Motions. 


Saturday 

Monday  • 

Tuesday  • 
Wednesday 

Thursday  . 

Friday  •  • 

Saturday  • 

Monday  . 

Tuesday  . 

Wednesday 
Thorsday  • 
Friday  •    • 

Saturday  ^p 

Mond^  • 
Tuesday  • 
Wednesday 
Thursday 

Friday  «    • 

Saturday   • 

Monday  • 
Tuesday  • 
Wednesday 

Thuraday  • 

Friday  •    • 


▲T   UNCOLIl's   INN* 

,  jkpril  10    Motions  and  Causes, 
.    ,    .  11  ( Pleas,  Demurrera,  Exoep- 
,     .    1« }     tions,  Cauaes,  and  Fur- 
.    •  13  [     ther  Directions. 

5  (Petition-day)  Short  Causes, 
•    •  ^*  i     and  Causes.^ 
EASTER  TERM. 

AT  WXSTHINSTXR. 

April  15    Motions  and  Causes. 
,    .  17  (  Pleas,  Demurrers,   Exoep- 
.    .ISJ     tions,  Causes,  and  Further 
.    .  19  (     Directions. 
.    .  to    Motions  and  ditto. 
.    .  tl 

.No  Sittings. 


tt 
t4 
td 


i6 


ir 


Pleas,   Demurrers,  Exeep* 
'     tions.  Causes,  and  Fur- 
ther Directions. 
fT    Motions  and  Ditto. 

i  Pleas,    Demurrers,  Excep- 
tions, Causes,   and  Fur- 
ther Directions. 
(Short     Causes,    PetiUouh 
t9  i      (unopposed    first,)    and 
(      Causes. 
May  1  (  Pleas,    Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

4  Motions  and  Ditto. 
Pleaa,   Demurrers,  Excep- 

5  •      tions,   Causes,  and  Fur- 
[     ther  Directions. 

Short    Causes,    Petition*, 

6  '      (unopposed    first,)    and 
Causes. 

8  (  Pleaa,    Demurrers,   Ezeep- 
9 '      tions,  Causes,  and   Fui^ 
10  (     ther  Directions. 

S'  (Petition-day,)  Short  Causes, 
Petitions,    (unop<>.  first,) 
and  causes. 
It    Motions  and  Causes. 


NISI    PRIUS    CAUSE    LISTS. 

BVMAKBTB  FROM  THE  SITTINGS  AFTBR  HILARY  TXRM,  1848. 


R.  Sydney 
Johnson,  Son,  and  W, 
S.  B.  Hamer 
M.  Fraaer 
Adlington  and  Co. 
Elderton  and  U. 
Jobnaon,  Son,  and  W. 

C.  J.  Joaes 
Becko 


Cahill 

Rowe 

Daries  S.  J, 

Williams  S.  J 

Bastone  and  another 

Fiddea  S«  J 


<Qncett'«  33ei»). 
Middksw. 
S.  J.  Macdonald 
Cope 


Wilkinson 

Whiteway 

Ross 

Wm.  Toogood 


(sUyed) 

(stayed) 

(stayed) 

(ini 


Crowther,admix.,&c.(inj.)  Edwards  and  another,  aiir- 


The  Queen 
Becke 


S.J. 


vifiof  executora 
Craufuid 
Parish  and  another 


Dl  Bolton 
Prom.  Chester 
Prom.  Howard 
Prom.  Mardon  and  P« 
Dt.  Cbadwick 
Prom.  Campbell  and  A« 

Dt  Williamson 
Fry  &  Co. 
Dt.  Helme 


Jno.  Lawif 

I'bomiit  |i.  FarVer 

Ablett 

Oltvenou  and  Co. 

Ererest  and  Co* 

WoDtaer 

Swaa 

Wm.  Daj 

Wood  aMd  B. 

Warneford 

Currie 

Same 

Tooeood 

Hoc^aon  and  B. 

Waroeibrd 

Tate 

•I.Stratt 

Triston 

Waroeford 

Gregory,  F.  and  Co. 

Kavanscroft 

Bower  and  Son 

W.Uoa 

Miller 

Moaa 

N««rtoii 

VTilliamaon  and  H. 

Hodgaon  and  B. 

H.  J.  Lory   ^ 

W.  Smith 

Blower  and  Co, 

Luttley  and  B. 

Watkina  and  H. 

Warnerord 

Yallance 

Shearmao  and  Af. 

Corfield 

Braee  and  Co. 

i\llen  and  N. 

Syme«  W.  and  T. 

Otway 

Sarage 

Wheeloek 

Pain 

Braee 

Pooock  and  P. 

HenderaoD  and  L. 

Clowes  and  Co. 
In  peraon 
Patmer  and  Goi. 
Cbappell 
Hodgaon  tnd  B. 
Dyte 

Ricliird  Hare 
Dunn,  W.  end  D. 

Potter  and  Co. 

W.  M.  Wefaaier 

Same 

Same 

Proa,  in  peraon 

Riley  in  peraon 

Hind  and  Sod 

Chobb 

Sargent 

Amory  and  Co. 

Sbeppard 

Walker  G.  and  Co. 

Hortimev 


NmJhmu  Cm^JUtHt^MMlMet. 


Moon  (atayed) 

Clerk  (inj.)  S.J, 

Neal 

J>oe  d.  Peacock         S.  J. 

Clutterbuck 

ne  Queen 

Goodcbild 

Dawson  S.  J. 

Doe  dera.  Rump  and  sm- 
other S.J. 

Tbe  Duke  of  Bruns- 
wick S.J. 

Pigott  and  others        S.J. 

Same  S.J. 

Brown  '  S.J. 

ilulse  and  others        S.  J, 

'I'he  Duke  of  Bruns- 
wick  S.J. 

Brown  S,  J, 

Pnrmit  S.  J. 

Tbe  Queen  S.J. 

Tie  U.of  Bronswick  S.J. 

Bennett  K  J. 

Leatbam 

Brown       .     . 

L"e  .    .       S.J. 

Payne  S.J. 

Ffort  S.  J. 

Barnett 

Seed  S.J. 

Robertson  and  a^or.  S.J. 

Solomun  S.  J. 

Grainge  S.J. 

Foley  s.  J. 

Hall 

Scargill 

Duke  of  Bnmswick    S.J. 

Doe  dem.  Holmes  and 
another  S.J. 

Tilbury  and  others     S.  J. 

Cooke  8.  J. 

Knill  S.J. 

Ogden  s.  J. 

Doe  dem.  Gordon 

Rich 

Walker 

Smitb  and  another 

Torrill 

Stokes  and  wife         S.  J. 

Jonea 

Doe  dem.  EIrington  and 
otbers 

Parker 

Jones 

Lindfield 

Tolhur«t 

Farrell,  secy.,  &c. 

Joel 

The  Queen 

Doe  dem.  Bacon  and 
othera  S.  J. 

James  S,  J. 

Mitchell  and  another 

Slime 

Same 

Tbe  Queen 

Tbe  Queen 

Dance 

D'Ebro 

Hammick 

Heinke 

Ginger 

Doe  dem«  Conant  and 
otbera  8.  J. 

Baylis  S.J. 


Connop 

Phi.  Lewis 

Hughes 

Pro.  Burrell 

Ward       (Snj.) 

Pn>.CsiloaandH.^ 

Frere 

Eject.  ViardsadCa. 

Carter,    (i^.) 
Johnaon  and  others 

Pro.  Bell 

Indt  £.  Lewis 

Pricbard 

Dt.  Lewis 

Mackea 

Pro.  Wright  and  Co. 

Cullum 

EJC.  Jenningi 

Gbislin 

Ca.  H.  Crocker 

King 

F.  lasue,  Towht 

Clement  and  oth«« 

F.  Issue,  Espk 

Ward 

Dt.  Elmalie  and  F. 

Esdaile  and  others 

Cor.  Venning  and  Co. 

Baker 

Ca.  W.  Berry 

Andrew 

Pro.  Marten  and  Co. 

Cusock 

Pro.  Birch  and  B. 

Hardey 

.  Perj.  Walter  and  P. 

James 

Ca.  H.  W.  VaUanoa 

Gibison 

Hicks 

Sitiimonds  and  another 

Cs.  HoppeandB. 

M'Lean 

Pro.  RobMio 

Hooper  and  another 

Ca.  Kilgour  and  P. 

£>irl  of  Chesterfield 

Dt.  Gregory  and  Od. 

Sbadbolt 

Dc  AmoryandCa.  tf 

Simmonds 

Dt.  Hamphrey 

Bsrriewall 

Pro.  WeatmaoaittBdOo. 

Lord  Valentin 

Pro.  Hicknrda  tad  W. 

Howard 

Pro.  S.  Abrahama 

Oldfield 
Ward 

Pro.  Berry 

Dt.  ElmafiesndP. 

Harria 

Dt.Nea]e 

Th)?.  Person 

Peaxvoa 

Cs.  Crocker 

Ties,  snd  Eject.  Din« 

Price 

and  Son 

DrumoMnd 

Dt.  Aldridge 

.GeU 

Dt  Gell 

Richmond  Railway  Co. 

Dt.  Bircbsm 

Overbury               ^ 

Pro.  Wbitsker 

Story 

Ejt.  Blake 

Hewers 

Pro.  Songater 

Vye 

Pro.  Gregory  and  Co. 

Reece 

Pit>.  Greene 

Crawley 

TroT.   J.  M.Taykr. 

RendaU 

Dl  Roberto 

Ross 

Pro.  la  person 

Tidy 

Ejt.  R.  K.  Lsne 

Jones 

Pro.  Shsrpe  snd  Co. 

Jones 

'  Dt.  W.  Smith 

Fillery 

Dt.  Doogan 

Notley 

Pro.  Sadgroire 

Burton  snd  another 

Dt.  Norton  sod  Sea 

Stewart 

Pro.  Manning 

Bouchett 

Indt.  In  paiaoB 

Llewellyn 

EjL  Elderton 
Dt.  Taiham  and  Go. 

W.  D.  Crewdaon 

Aaat.  SharpeandCo. 

)»otter 

Aaat.  Same 

Wood 

Aaat.  Same 

Hart  and  two  others 

Indt.  Walter 

Hart  and  others 

Indt.  C.  Walter 

Bird 

Pro.  Jenkyn 

French 

Ca.  Parkinson 

Beronshire 

Ties.  PoftsI 

Griffiih 

Dt.  Burgess 

Pyecroft 

Dc  Pyecroft 

Davies 
Bleaden 

x/i«  iianiDgs 

im  JVin^MMe  ^Mt'-'alMUim: 


s'W' 


Ltnder  t 

Flower 

.T.W.SUt>«r. 

J.  S.  Tsybr      . 

C.andT.AUen 

Wm.  Hortelgr 

Benboir 

Bickley 

Cox  and  W. 

Hawe 

Turner  and  Son 

Bigland 

J.H.F.LswM 

Hooper  and  Cob 

KiebardaoQ   . 

Fladg^ate 

Tamer 

Il.K.L«aa 

Netber»ole 

Willottgliby  Bwl . 

Homfraf 

W.  KeichUey 

VVeeka 

R. Raren 


M'Doff     . 

Wilde^  1l;i 

Hill  and  H. 

l{.K:ikoini 

Morpb#tt 

Bearan  umd  A» 

\V.  G.  Lyle 

Kirk 

Bebb 

J.  Strutt 

Same 

Saoio 

Solrs.  Treaiury 

Same 

Gridl«y 


Co. 


Brown 

Dkillas 

Sbper  S.  J. 

£ld«r    ^ 

Sewell  and  others 

Dioo  d.  Maeovd 

Ball 

Monsies  S.  J. 

Tfrialeton  and  another 

Drmyaon  and  another  S.  J. 

Gardner 

RatnsUy 

Bradahair  and  another 

Gibb  and  aaother,  admin., 
Slc. 

Poe  d.  Wright 

Collins  and  another   S.  J, 

Doe  d.  Maarley 

Otren 

Peach 

Dance  and  another 

Doe  dem.  laaaca 

Houghton  (a  pauper) 

James  8.  J. 

Doe  d.  Pbilpott  and  an- 
other 

George 

Sanderson  S.  J. 

The  Queen  '  ft.  J. 

Fmil  S.  J. 

Chennell 

Greville 

Doe  d.  Wilson  &  snother 

Dsubney 

Stuart 

Farratt 

Same  S.J. 

Sanne 

The  Queen  S.J, 

Same  S.  J. 

Bell  and  another 


Iiord  A.  Conyagham 

Green  how 

deyler 

Jones 

Marshall 

Nieol  and  another 

Brooke 

Duke,  knt. 

Wand 

Clarkson,  sen. 

Dean 

Jeroinghsm 

Manning 

Johnson  and  another 

Bristow 

Kingsburir 

Lanimead 

Walker 

Kdn'ards 

Smith 

Smith 

Stephen  and  another 

WiUon  (The  Hon.) 

HurSt  tnd  others 

Hughes 

Cookson 

Smith  and  others 

Dixon.  Esq. 

Iffnes 

Stults  and  others 

Partridge 

Phipps,  Bsq. 

Dent 

Blunt 

EIrington 

Lawleas 

Wm.  Hunter 

Same 

Midland  Rail  way.  Co. 


Pro.  Palmer 

Pro.  Lovelanda  anrf  H. 

Pro.  Bennett  and  i', 

Dt.  Towne 

Pro.  G  Wynne  , 

Kjt.  Baddeleys     '    '   ' 

Pro.  Sorgent 

Pro.  Pontifex  ■ 

Dt.  ShirrefF  ' 

Pro.  Poniifez  an^  U. 

Ca.  J.  Duncan 

Vu  Douglas 

Pro.  In  person 

Issue  fromCijsncery^Jooen 

£{t.  In  person 

Dt.  W»lhen 

Tree,  and  Ejt.  Finch  &  S* 

Pro.  In  person       .     . 

Gregory  and  Co. 
Pro.  Chidley 
Kjt.  In  person 
Ca.  Hartley 

Auateu  and  H. 

EJr.  In  person 
F.  Issue  Phflp 
Pro.  Crosby  and  Co. 
Sci.  fa.  Qli^'erson  sod  Oo^ 
Fearon  SLd  Co. 
Pro.  C.  E.  Lewis 
In  error  J.  Pike 
Ejt.  Garlon  and  K. 
Weller     '  "  ' 
Trea.  Prichard  and  W,* 
Pro.  ElmstiiB  and  P. 
Pro.  Aldershaw 
Ph).  Keane 
Indt.  Bennett. 
Indt.  Ssme 
Cs.  Willismson 


€amnian  9lesir. 

Middluex. 


Melton 

Pickering 

W.  Smith 

T.  Roberts 

Loftr,  Potter  and  Son 

G.  J'.  Shaw 

Same 

Fain  nnd  H. 

Davies;  Son  and  C. 

Pain  and  Httherlsy 

i»aine 

N.  Bennett 

J.  Stmtl   ' 

J.  D.  Finney 

J.  T.  Bowden 

JBlderton 

A .  Warmnd 

H.  W.  Cross 

Sanaa 

W.  Kightley    ' 

Same  ' 

Philp 

AVebber 

Wm.  Smith      '      "' 


S.J. 


Feam 

Wood,  j  on. 

Colmer 

Nathan 

Anderson 

Arcber 

Same 

Wills 

Doe  dem.  Conaot  and 

othera  S.  J. 

Arc  Aogelo 
Smith 
Stephens 
Parratt  S.  J 


S.J. 
S.J. 
S.J. 
S.J. 
S.  J. 


H.  King 

J.  Drown 

Newton^  Esq. 

Sawyer 

Tongue 

Same 

Palmer  and  anotlier 

Ward 

Rnssell,  sdm. 

BUck 

Ueadio 


S.J. 


Countess  Wsldegrsre 

Mountford,  sdmiz. 

Chappell,  elk.,  &c. 

Piggoti 

Blackburn 

Chapman 

Robertson 

Day 

Holmes 
Botibol 

Cubitt  snd  snother 
Cutriss 

Lord  Beresford  snd  an- 
other 
W.  Bragge 
J.  Wright 
Chaplin 
Lnngford 
Webb  and  another 
Dashwood 
Smith 
Gearing 
l^itman 
C«rr 
Dafj  and  another 


Prom.  Pearsdn*  '•  .         '< 
Prom.  Knuekey    -   *       i< 
Ctt .  Capron  and  Co. 
Prom.  Ridoinls  and  W;'  ^ 
Prom.  Druce  and  8o» 
Cs.  A.  Dobie 
Cm,  Same 

Dt.  Turnley         .<   «       ! 
•^j  .  ■ 
Eject.  VallanoaiHd  V.     • 
Prom.  T.  D.Tay tor...    ^: 
Tres.  Kilgour  and  P. 
Dt.  F.  Drake 
;  Prom.  Walker^CksntkCo/ 
;  Prom.  Wilkinson        ■•»■  ;'- 
Tres.  W.  Branseembo'  ■    * 
Ca.  Galaworihy  unANi'   1 
Prom.  Frr  ■  •.■.:  'A 

Ca.  Uutherford       )1 

Ca.  Westmscott  snd^o^t  > 
Cs.  Same  jijc^^..'^. 

Prom.  L.  f^oriQiat't  .fMunt 
Cs.  Lorell  .-    .    .f< 

Dt.  JohnsMntt>   .^  .  *,<  // 
.  Prom.  Jay 
Sfies.  Levy;  WotUejpioK 


8M 


Nim  Prk»  Oam  JUtUs^-'^MUdlmK. 


^ttwct  0C  9r4i^^[ttft* 


jmOktejt. 


OlirertOD  rad  Co. 
Stereos  and  G* 
Green 

Smythe 
Norrif  and  Co. 

S«  Snntn 

Gladstane 

T.  G.  EreriU 

Mayhew  and  Co. 

Mill 

Mead 

£.  Lewis 

Richardson,  SBudi,& 

Gedye 

Lyon  and  Co. 

Weeks 

Homidge 

Weall  and  B. 

Wright  and  Co. 

Kardake  &  Co. 

Curling 

Capes  and  S. 

Yates  and  T. 

Dawson 

Wiglesworth  and  Co. 

Elkins 

Dopleix 

W.Moss 

J.  H.  Vanghan 

Gregory,  F.  and  Co. 

Hart 

G.  £•  Spencer 

Crocker 

Hart 

£.  G.  Randall 

Loreland  and  B« 

Bell  and  Co. 

C.Lewis 

Watkins  and  H. 

Loveland  and  B. 

Rickarda 

A'Beckett  and  Co.^ 

J.  W.  WaUh 

Lake 

ChauntlerandW. 

Weall  and  B. 

Rodgers 

£.  Lewis 

Wilson 

Braham 

Johnson  and  Co. 

J.  A.  Jones 

Hughes 

Moseley 

Elderton 

Camphell  and  W. 

Same 

Bodman 

Hoare 

A'BeekettandCo. 

Bennett 

Parker  and  Co. 

Willougfaby  and  J. 

Chaplin 

CuUen 

Salomon 


S.J. 
S.J. 
S.J. 
S.J. 
8.  J. 

8.  J. 


8.  J. 
S.J. 
S.J. 
S.J, 
S.J. 
S.J. 


S.J. 
S.J, 
8.  J. 
8.  J. 

S.J. 
a  J. 
8.  J. 


S.J. 
S.J. 


Doe  d.  Peacock 
Faithful 
McGregor 
Morgan,  jon. 
Smith 

Lee 

Gaylard 
Goalett 
Messenger 
Magger 

Coulson,  pauper 
Gadderer 
S.Albano 
Lennard 
Clayton 
Bond 
Thompson 
Heenan 
Arnold 
Graratt 
Stokes 
Dearden 

0*Connor 

Spicer 

Richardson, 

Vambam 

Weippert 

Parker,  P.  O.,  &c 

Tooth 

Beale,P.O. 

A.  Spicer 

Tyler 

Davis 

£.  Spicer 

Dean 

Hewes        / 


Bordis,  P.  O. 

WesUey 

GrevUle 

LoTeland  and  another 

Harman  and  another  8.  J. 

Bidgood  and  others 

Barnes 

Cooper  S.  J. 

Matthew 

Armitage 

Birks 

Suell  S.J. 

Warwick  and  another  S.  J. 

Camcrosa 

Newton  S.  J. 

Locke  and  another 

Chambers  and  another 

Turner 

Elderton  and  another  S.  J. 

Roberts  and  another  exe- 
cutors, &C; 
Williams  and  nx.  extx,&o. 
Booth 
Clarke' 
Rich 
Treheme 
Wood  and  others 
Hawgood 
Osborne 
Fuller 
Gelding  (pauper) 


Frere 

Proctor 

Keily 

Beet 

London  and  North* Wect. 

Railway  Company 
Fenn,  elk. 
Morris 
Arber 
Toy 

Saxton  and  another 
Branson 
Haime 
Sir  J.  Duke 
Pace 

Clayton  and  others 
Rateiiff 
Peel 

Narraway,  sued,  &c. 
Daries  and  another 
Ward,  Esq. 
Collett 
liondon  and  North  West. 

Rail.  Co. 
Ballantyne  and  another 
Harman 
Duncombe 
Young 
Weippert 
Kearney 

Parker  and  another 
Patent  Galranic  Iron  Co. 
Wright 
Curlewis 
Parkin 
Wright 
Trafford 
Waldock 


Ejt.  Visard  sad  Co. 
Pro.  Burgoynet  lod  Co. 
Pro.  AmoryandCo. 
Tree.  Gem  and  Co. 

Ca.  Parker  and  Co. 
Pro.  Benbow 
Tree.  J.  Lewis 
Dt  Pittendraigk  isd  Cft. 
Pro.  Greaham 
Ca.  Monkhooae. 
Dt.  HiU  and  S. 
Pro.  DeanaadCo. 
Dt.  PonUfezandlL 
Pro.  Nixon 
Pro.  SetonaodK. 
Pro.  WeatmacoUndCo. 
F.  lasue,  ChappeQ 
Dt.  Sleap 

Pro.  Gregory  F.  and  Cob 
Case,  ElmaheaadP. 
Tress.  Coppock 


Hutchinson 

Sargent 

DeRutaan' 

Pyke 

Hope  and  others 

Smith  and  another 

Twentyman 

Ashhy  and  anothar 

Smith 

lod  and  others 

Davenport 

Monkhouse 

Gill  and  others 

Green 

Wiggin 

Ashton 

Jennings 

Baker 

Lack  and  another 


West  and  another 

West 

Gibbins 

Thompson 

Phillips,  Bart. 

Biers 

Crisp 

Cbaplin 

Clelaod 

Sims 

Macey 


Ca.  Parker  and  Co. 
Ca.  Reed  and  Co. 
Dt.  Richardson  aad  Go, 
Dt.  Chilton  and  Co. 
Dt.  Coppock 
Dt  Jervis 
Pro.  Leadbittar 
Ca.ScargiU 
Pro.  Fry  and  Co. 
Pro.  Bush  and  M. 
Dt  J.  P.  Dariea 
Pro.  Kennedy 
Pro.  Bush  and  M. 
Tres.  Clapham. 
F.  Issue,  Wade  and  P» 

ninglon 
Pro.  Chisholne  and  Ca. 
Pro.  C.andH.IIyda 
Dt  Bigg  aod  Co. 
Dt.  Young  aod  Co. 
Tror.  Walker 
Dt  Wehnert 
Dt.  Humpbreya 
Case,  Vardy 
DtW.  M.Webater 
Case,  Gadaden  aad  F. 
Dt  Dunean 
Pro.  Morf»eth 
Case,  LawranoeaadP. 
Pro.  Heart 
Pro.  Blower  and  Co. 
Dt  Silv^ester 
CoTt  Gfover 
Dt  In  person 
Issue,  Asprey 

Brooksbaok 
Dt  Whitmore  aad  Ca 

Hartley 
Dt  WbitmofeaadCa. 
Dt.  Pryer 
Dt  Dobie 
Dt.  Coombe 
Tres.  Carloa 
Pro.  Tilson 
Case,  Morpeth 
Pro.  Cbambera 
Dt  Jacobs 
Dt  Clarke 
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DIGEST,    AND   JOURNAL   OP   JURISPRUDENCE. 


SATURDAY,  APRIL  15,  1848. 


•**  Quod  magis  ad  ifos 


Pertinet,  et  nescire  malum  est,  agitamus/ 


H0»iA*« 


CROWN  AND  GOVERNMENT  SE- 
CURITY  BILL. 


The  rerolatioiiaiy  doctrines  promulgated, 
und  ibe  viofent  Tseasures  adkocated  in  dff- 
faent  parte  of  tha  United  Kingdom,  by  per- 
sons assembled  togetber  •  with  the  avowed 
inteBtion  of  redressing  real  or  imagined 
grieTBncea,  have  induced  her  Majesty's 
government  to  tarn  their  attention  to  the 
existing  law>»  ler  the  punishment  of  sedition 
and  treason,  and  to  propose  certain  altera- 
tions which  it  is  impossible  not  to  regard  as 
ixrvolTing  considerations  of  great  profes- 
sionftl  and  national  interest. 

It  wonid  be  beside  our  purpose  to  discass 
the  policy  or  expediency — or  that  which  we 
have  heard  more  generally  questioned — ^the 
safficiency  of  the  proposed  measure.  It  is 
only  intended  at  present  to  put  our  readers 
in  possession  of  the  scope  and  nature  of  the 
eliange  in  the  law,  which  recent  events  are 
supposed  to  have  rendered  necessary. 

The  provisions  of  the  statute  25  Edw.  3, 
c.  2,  declaring  "which  oifences  shall  be 
jud^d  treason,"  will  not  be  affected  in  any 
manner  by  the  proposed  measure ;  but  the 
enactments  of  the  36  Geo.  3,  c.  7,  which 
was  entitled  "  An  Act  for  the  safety  of  his 
^Majesty's  person  and  Government  against 
treasonable  and  seditious  practices  and  at- 
tempts," are  considerably  altered  and  modi- 
fied. That  act,  amongst  other  things,  pro- 
vided  : — 

"  That  if  aov  person,  after  the  passing  of 
that  act,  should,  within  the  realm  or  without, 
comiJass,  imagine,  invent, '  devise,  or  intend 
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death  or  destmctionj  or  any  bodily  harm  tdnS^ 
ing  to  death  or  destruction,  maim  or  wounding, 
imprisonment  or  nestrainit  of  the  person  of  his 
Majesty^  or  to  deprive  or  defpoee  him  from  the 
style,  honoar,  or  kingly  name  of  the  Imperial 
Crown  of  tl»s  realm,  or  to  levy  war  against  his 
said  Majesty,  within  this  realm,  in  order  by 
force  or  restraint  to  compel  him  to  change  his 
measures  or  counsels,  or  in  order  to  put  any 
force  or  constraint  upon,  or  to  intimidate  or 
overawe  both  or  either  house  of  parliament,  or 
to  move  or  stir  any  foreigner  with  force  to  m* 
vade  this  realm,  and  such  compassin^s,  imagi- 
nations,  inventions,  devices  or  intentions,  or 
any  of  them,  shonld  express,  utter,  or  declare^ 
by  publishtng  any  printing  or  writin^f,  or  by 
any  overt  act  or  deed,  being  legally  convicted 
thereof,  upon  the  oaths  of  two  lawful  and  creds-* 
ble  witnesses  upon  trial,  or  otherwise  convicted 
or  attainted  by  dae  course  of  law,  then  eveiv 
such  person  so  offending  should  be  doemea, 
declared  and  adjudged  to  be  a  traitor,  and 
should  suffer  death,  and  forfeit  as  in  cases  of 
high  treason.^' 

These  provisions  were  made  perpetnal  by 
the  Stat.  57  Geo.  3,  c.  6,  s.  I,  but  it  seems 
doubts  are  entertained  whether  the  pro- 
visions so  made  perpetual  extend  to  Irelaad«» 
It  is  now  proposed  to  rep^  all  the  pro- 
visions  of  the  36  Geo.  3,  c.  7,  (made  pei>- 
petual  by  the  57  Geo.  3,)  which  do  not  re- 
late  to  the  person  of  the  sovereign,  enacting 
other  provisions  in  lieu  thereof,  and  to  ex* 
tend  to  Ireland  such  of  the  provisions  of  tiie 
36  Geo.  3,  as  are  not  repealed.  This  is 
effected  by  the  1st  and  2nd  sections  of  the 
new  bill,  which  enact  that, 

"  From  and  after  the  passing  of  this  act,  the 
provisions  of  the  act  36  Geo.  3,  c.  7,  made  per- 
petual by  the  act  67  Geo.  3,"  save  such  of  the 
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eMto^«liriloMmiMt««NMWIy  Mt'^  • '  "^^^^  '^^^ 


•■  ^vefeite  to  the  -wmpbamng,  'iiMstii- 
iag,  invcoting,  dmaiqg  or  imettdin^  death  or 
de^niCtioii«  or  anj  bodily  harm  tending  to 
death  or.  destruction,  maim  or  wounding,  im- 
prisonment or  restraint  of  the  person  of  the 
^'  Iieir9  and  successors  of  King  George  the  Third, 
1  sbd  the  esEpressingi  uttering  or  declaring  of 
"  matk   eompainn^,  imaginations,  intentions, 
'  defkee  or  intentioiw,  or  any  of  them,  ehall  be 
*  and  the  atme  am  herri>f  repealed. 

.  ''And  thai  auch  of  the  recited  proyimms  aa 
are  not  hereby  repealed,  shall  extend  to  and  be 
in  foree  in  that  part  of  the  United  Kingdom 
•'.called  Ireland/' 

The  most  important  alteration  contem 
'-  pitted  m  the  hw,  faoweTer,  is  thift  contained 

m  the  3rd  section  of  the  new  bill,  which  it 
"h  intended  to  substitute  for  the  repealed 

proTisiona  of  the  stat.  86  Geo.  3,  c.  7.  It 
'  It  In  the  fbllowing  terms  :— 

^HuH  if  any  parsoQ  after  the  day  of  the 

;  pMsing  of  this  aet  shall,  within  the  realm  or 

,  without,  compass,  imagine,  invent,  devise  or 

"intend  to  deprive  or  depose  the  Queen  from  the 

Style,  honbur  or  royal  name  of  the  Imperial 

Crown  of  this  realm,  or  of  any  other  of  her 

'Majesty's  dominions  and  countries,  or  to  levy 

'  war  against  her  Majesty,  within  any  part  of  the 

•Aniled  Kittgdsm,  in  order  by  feroe  or  con- 

:  emaat  to  compel  her  to  change  her  meaanrea 

-#r  eennsels,  .or  in  order  to  put  any  force  or 

'*  opnstnunt  upon,  or  to  intimidate  or  overawe 

^0ih^  House  of  Parliament,  or  to  move  or  stir 

. /any  foreigner  with  force  to  invade  the  United 

'    Kingdom,  or  any  other  her  Majesty's  dominions, 

and  such  coropassings,  imaginations,  inven- 

^  'tfoBS,  devices  or  intentions,  or  any  of  them. 

^  *  ebatt  express,  utter  or  declare,  byjmbttskmg  &ny 

U  ptimUmg  9rw9>Umjf,  or  bp  opem  andadmted  apeak- 

r  imp^  or  by  any  overt  act  or  deed,  absil  be 

..  flesmed  guilty  of  fikmp,  and  every  person  so 

«  offending,  bemg  convicted  thereof,  shall  be 

rVfishk,  at  the  discretion  of  the  Court,  to  be 

'    transported  beyond  the  seas  for  the  term  of  his 

'^'  mtUural  life,  or  for  any  term  not  less  than  seven 

*'^years." 

The  words  printed  above  in  italics, — "  by 
I  .pnMishing  any  printing  or  writing,  or  by 
:  y#pea  and  advisea  speakmg," — are  not  to  be 
.  ftwid  Id  the  atat.  36  Geo.  3,  c.  7,  and  are 
;•  stated  to  have  been  introduced  into  this 
. .  snaotment  considerately,  and  with  the  special 

idteation  of  ehecking  and  punishing  the 
.  coiurseof  procedure  which  at  the  present 

lime  is  supposed  peculiarly  to  call  for  the 
■  ..  immediate  inter\-ention  of  the  l^slature. 
r .  Dedaring  the  offence  described  in  this  sec- 
^  .^IJflU  a  felauy,  and  subjecting  parties  con- 
0  'irfotodto  transportation,  in  lieu  of  the  ex- 
*.JtnBt)^  punishment  inflicted  in  cases  of 
^  4reaaDii,  has  rendered  it  essentially  a  new 
:  •  law,  and  indicates  the  altered  spirit  in  which 

VOlitjcal  oflTenccs  arc  regarded.  ; 


In  many  old  acta  of  Sitetti^oiiiy  qjb^ 
the  words  ^'pritttn^  isiitiiy-jaadsiiari 
speaking.'*  are  to  he  i9iaid«.aade»i(lNMf 
certain  overt  acts  of  treason.    Tho^  the  aet 
of  13  Eliz.  made,  compassing  to  levy  nr, 
declared  by  printing,  writing  or  iknA 
speakings  high  treason,  during,  ths  iifc  tf 
the  then  Queen ;   and  these  was  sa  aitsf 
13  Car.  2,  to  the  same  pvpossr  oa  «tt 
some  prosecutions  were  fouoded»  but  ^Mk 
expired  with  the  death  of  that.  lu^g.  TW 
acts  4  Anne,  c.  8,  and  6  ilnne,  e*  7i  Ixvi 
closer  analogy,  however,  in  forpi  and  eps- 
struction  to  the  bill  before  parGament  thu 
any  of  the  earlier  acts.    These  acts  jpioriU 
that  every  person  who  ahoidd  msbrinai^^, 
advisedly^  and  direct^*  hj  wi%agQrfi» 
ing,  affirm  that  the  Qineen  wss  not  Ai 
rightful  Queen,  or  that  the  Peotaidfr  U 
any  right,  or  that  the  legjslatmt  hai  «t 
sufficient  authoritv  to  niakels«s£r]anifiis 
the  succession,  snould  be.  gvi%  ^  ^ 
treason  and  suffer  as  a  trait^a  jpd  Ibtif 
any  person  should  Dudidoosty  sail  imi^ 
by  preaching,  teaching,  or  adviseUy  ifm 
inff^  dechure  and  nuintam  the  saaic;  h 
should  incur  the  penalties  of  i  jmiiMrc 

in  bommentitig' Qpon  these  acts,  in  )■ 
Discoorse  on  High  Titawp, .  6ir  MiM 
Foster  says,~'«In  Ho  esse  lean  ainiBk 
argued  into  the  penaMica  of  tilewli  if  » 
ferences  and  cODdusiona  ^Irawa'AtNi  ^ 
he  hath  affirmed,  the  crimkul  fwiis 
most  be  dirtetiy  maintained  -to  Mag  hv 
within  the  compass  of  these  aits^  •  litrd 
every  rash,  hasty,  or  onguarded  eipietfai 
owing  perhapa  to  natural  warmth,  or  dm* 
out  in  the  heat  of  disputation,  nuktw^ 
man  criminal  within  tbeae  acta  e  the  cri» 
nal  doctrine  must  be  matntaioed  awttM^ 
and  advisedly  r  Should  it  be  dee8«i» 
cessary  to  institote  proaecutioiis  ibr  a«^ 
or  writings,  under  the  kw  Boar  fiiiaci  ^ 
have  no  doubt,  the  obaervatieos  of  A> 
eminent  criminal  lawyer  will  not  be  ir- 
gotten,  and  will  be  deservedly  eonafarf* 
entitled  to  great  weight.  ^  ^ 

To  prevent  the  escape  of  pcrsoDs  isM 
under  the  act  now  introduced  by  bcr  H** 
jesty's  government,  upon  &e  grasadik^ 
the  facts  alleged  against  them  aaitafli* 
treason,  it  is  provided : — 

"  That  if  the  matters  alleged  in  an  Icdicttfl^ 
for  any  felony  under  this  act  shall  amouiM  a 
law  to  treason,  such  indictment  shsll  not  brjw 
son  thereof  bedeemedvoid,and  penonsioW" 
for  any  felony  under  this  act,  ArilBdt  bfj* 
son  thereof  be  entitled  to  be  sitqidtleMsiB^ 
felony ;  but  no  peraon  tried  for  sack  wjj 
shall  beaftsrwai^  proaBcaavl  fee  ti«i«^ 
the  same  facts." 


Groim  ml  Ch9mm^tfhmH§  Win    E^mfi^ai^  dHifUah  Duif.  !>«i| 

,'»  iiBgr^  Ao^^^A'wmAnt,  pi6iici|Mb  ia  tibr 
i^#tfo«Kl4bgW^  and  ttMMtriM  httun  iknd 
salbfliff(A^ftcl  aire  tlnis  dealt  witli  >-. 

\  *  \^^t)i9X  in  felbnicg  punishable  under  tbit  act, 
'  mnpipala  In  the  second  def(ree,  and  kccesaariei 
/  'Before  tBe  fa^,  shall  be  pnnishable  in  the  same 
*  tnamier  as  pdndpala  in  the  fint  dc^:i«e,  and  ae» 
'  e^Marias  after  Cne  fact  ahall  on  eonvietion  be 
;  liable  to  t^o  T^ara  impriaonment  with  or  with- 
.-QHI^ardkboOr.'* 

'  'Sodhi  are  the  enactments  whieh  the 
'  responsible  sertanta  of  the  Crown  coniider 
;'reqtiistte  ahd  adequate  to  enable  them  suc- 

ceasAilly  to  grapple  with  and  overconie  the 

emergency  created,  as  it  seems  to  be  gene> 

rally  conceded,    by   adrentitioiia    eircom- 

stances,  rather  than  by  any  deep  rooted 

fteltng  of  popular  discontent  or  disaffMstiou 

to  the  established  institutions.  The  measure 

bas  received  the  all  but  unanimous  sanction 

of  both  Houses  of  Parlkmeilt,  and  shortly 

iifteir  these  remarks  are  in  the  hands  of  our 
'f  teadeiS^  wiH  pobaUy  be  part  of  the  law  of 
'die  land. 


'  ?;i!tt;Xt  OF  CERTinCATE  DUTY. 

- 'i'  i'\  ••  ■.  -'I"     ■  ■ 

.  ..  (TUB  pttitma  Inlm  the  country  in  finrour 
'(bflhe  repeal  of  the  Certificate  Tax  eonfeinue 

.(<aeli  Mak  to  be  praaented  to  the  Honae  of 

if<gamaions>    niemmriberof  tainia,ciliea»or 

fi  eattotjea*  bom-  whicK  the  petitbiiB  have 
ptoyedtd  ia  now  207,  and  no  leaa  than  99 

:  itteHllera.  hsre  been  addreaaed  in  aapport 

,  <  t>f' the  pMer  of  the  petitioners. 

•  ^  >T!hehiU  wHl  probably  be  aoon  presented, 

^and  He  th^vfove  aubjoin  n  complete  lirt  of 
itiie>pttition0  preaemted,  and  of  the  meflabera 

.  tatviuiia.tfaey  hafebeaientriiajbed. 

.  iWe  understand  that  the- bill  has  been 
ywj  ioarefidlir  settled  by  the  counsel  to 
'whM.it  waa  aahmitted  hj  the  Incorporated 
I«air  SodeCy.  It  waa,  of  eourae^  reqniaite, 
•ifker  aholiahkig  the  Certificate  Duty,  to 
ifmniti  for  the  annual  rmatration  of  at- 
torneys and   solicitors*     it.appeara  that 

.   wite.to  the  year  1785,  when  the  Certificate 

•  toufy  waa  first  impoaed«  there  was  no 
icgbtiation,  and  on  the  first  imposition  of 
■  taataizit  waa  incumbent  on  the  practitioner 
to  obtain  a  certificate  of  his  bring  duly 
enrolled  before  he  could  obtain  a  stamped 
eertificate,  but  this  waa  afterwards  altered, 
and  any  one  who  paid  the  duty  might  obtain 
the  stamped  certificate,  and  appear  in  the 
X4W  list. 

Now,  it  waa  one  of  the  main  objects  of  the 
AltotBcya'  and  Solicitors'  Act,  6  &  7  Vict, 
e.  73»  to  preteat  the  flmda  whidi  had  been 


pei|Pttntod  Ijf  paraoiia  wbO'fari ' ..^ 

regular  elerknop,  bot^otdok  out  cdHSU 
cates  either  in  meir  own  nam^  or'  in  fr» 
names  of  deceased .  attorneys,  6r  of  dMM 
who  had  gone  abroad.  It  is  numifest^witli 
regard  to  the  ordinary  names  .of  Broitii» 
Jonea,  Smith,  ^^,  there  would  be  uo  1 
of  aacettaiaiug  the  identify  of  auch  \ 
with  the  nansea  actni%  on  the  Rott,  ( 
by  the  method  prescribed  by  the  Anorncnf 
Act  and  earrledinto  eflbct  by  the  R^bttv 
of  Attorneys  at  the  Incorporated  Law 
Society ;  each  perscm  bring  required  to 
sjm  his  name  to  an  anniul.  dedantaon 
eiuier  by  himself,  his  partner,  or  J^^mifm 
agent. 

In  the  new  bill  the  necmary  proiisiiiDa 
have  been  made  for  continuing  thia  ingjatia 
tion,  which  hj  an  experience  of  fire  j^pra 
has  proTcd  effirient. 

A  different  mode  of  legtstialiou  takes 
place  both  in  Scotland  and  Ireland,  ftiid  it 
will  be  requisite  for  the  practitiobers  in 
those  parts  of  the  United  Kingdom  to  W 
trodace  proyisions  adapted  to  their  respeo* 
tiTc  cases*.  Communications  have  aeoiprd- 
ingly  been  made  to  the  aeveial  sooetie^ia 
those  parts  of  the  empire,  in  order  chat 
they  mar  either  prepare  danaea  to  be  added 
to  the  bill  for  England  and  Wales,  w  bfli^ 
in  separiate  measures  for  the  like  purikiac^. 

We  understand  that  the  bOl  has  b^c» 
placed  in  the  hands  of  Iiprd  Bol^Brt 
Grosvenor,  one  of  the  members  fiur  the  mb^ 
tropolitan  county,  and  we  ham  nadopbt 
that  it  will  be  introduoed  at  the  earikai 
of^portnnity.  Some  persona  auppeae  4at 
it  18  rather  too  late  to  make  the  propuailiaa 
in  the  present  session,  but'  bills  for  the 
amendm^t  of  the  law  seldom  reodfw 
attention  until  after  Easter.  We  do  not 
consider  this  to  be  a  aiere  JinaneuU  altcm> 
tion,  but  to  haye  an  important  bearina^  .ea 
the  ttdmimistratum  o/juitiee,  wsd  inyoMng 
an  importami  pHneifie  in  felittou  to  the 
professional  classes  of  the  etmrnamtf'*'^ 
It  is  manifest  that  if  an  annual  sum  ean 
justly  be  demanded  aa  a  speciea  of  property 
qualification  by  the  pnictitioners  in  the 
learned  pvofeaanna,  the  "Duty,"  aa  il]» 
called,  ought  to  be  dischafsed  by  the'  Bar 
and  the  Bench,  and  by  ui  ranks  of  the 
clerical  and  medical  professioBS*;  and  if  ao^ 
vrhj  not  also  by  engineers,  arduteots,  and 
surreyors,  and  by  authors,  editors,  arCiati^ 
engrayera,  printers,  and  yarious  other  cia*ea 
connected  with  inteUeetualoooupatieiie.  We 
wish  to  see  the  prindple  reeoguiaed  in'  the 
houses  of  parhament,  and  the  maegiie?- 
anoe  adoiowledged.     We  AdmS  that  ithe 

nn"2') 
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l^edloffhe  Cerdfieaft  Duty. 


present  is  not  tlie  precise  tiwie  for  imxne- 
$«te  relief ;  buc  we  have  a  right  to  a  candid 
mi  honest  admission  of  the  claim,  and  we 
will  ''prove  the  debt**  and  take  the 
dividend  in  due  season. 

.,  The  following  are  the  namee  of  the  places 
from  which  petitions  for  repealing  the  duty 
have  been  presented : — 


Ahwrgsvwnwy. 

▲beiyttwith^. 

A^trincham. 

/Uiburton, 

'Ashtoa-under-Lyne. 

Aitbridge. 

Axminster. 

Bannrd  Castle^ 

^BaniBley* 

BMnetapls.      . 

Barton-on-Humber. 

Battel. 

Bawtry. 

♦Bcrwick-on-Tweed. 

Bei^erlcy. 

*Oideford. 

BiTBMi^nani  ■ 

Blackbom. 

Bodmin. 

*Bolton. 

Boston. 

Bradford* 

Brecon. 

Bndgend. 

Bndgewater. 

^0irightott« 

BwpansfflnDve. 

B«Mnyard. 

Borslem. 

Biirton-on-Trent. 

Bury^  Lancash. 

Bury  St.  Edmunds. 

Osnterbuty. 

Ghard. 

Hiheltenfaam. 

IBiieheater. 

Chippeahan. 

Chipping  Camden. 

Chorley. 

Grencester. 

Cleveland. 

Clitheroe. 

Xyolne. 

Coaglcton. 

Credfton. 

Crickham. 

Cfickhowell. 

Crowle. 

Darlaston. 

Daftford. 

0atmoiith. 

Denhigh* 

Doncaster. 

Bow 

Dydley. 

Eaeingwold. 


Bpworth. 

Exeter. 

Eye,  Debenham,  and 

Botesdale. 
Flint. 

^Gainsborough. 
Gateshead. 
Glaorfbrd  Briggs. 
Ghniceater. 
Gosport* 
Grantham. 
Halstead. 

HaDley  and  Shelton. 
Haverfordwest. 
Hereford. 
Hexham. 
Hinton. 
Holbeaeh. 
UolywtU. 
Honiton. 

Horbury  and  Ossett. 
Horncastle. 
Huddersfield. 
Ilminster. 
Ipswich. 

KirUm«in-Llndstqr. 
^Kiddenninater. 
Kinff's  Lynn. 
Kinji^aton-oa-HulL 
Knaresborough. 
Lancaster. 
Ledbury. 
Leeds. 
Leominster. 
Llandilo. 
London  and  WostmiB* 

filer    (iDcorporated 

I^w  Society). 
Louth. 
Ludlow.  . 
•Lymington. 
Macclesfield. 
Maiden. 
Maiiborottgh. 
Market  Drayton. 
Mid  burst. 
Molton,  South. 
Monmouth. 
Newcastle  Emlyn. 
Newcastle  -  under  - 

Lyme. 
Newnbam. 
Newport,  Momn. 
Nevt'ten  Abbott. 
NortbaUerton. 
Northamptonshire. 
iNor^ich. 
Oldham. 


Otley. 

Ottery,  St.  Mary. 

Peterborough. 

Pickerinff. 

Plymouth. 

Pontypool. 

Poole. 

Portsea. 

Reading. 

tRetford,East. 

Ringwood. 

Romford. 

Ruthin. 

St.  Helen's. 

Sandwich. 

Sarum,  New. 

Seven  Oaks. 

Shaftesbury. 

Sheffield. 

Sfarewsbufy. 

Sleaford. 

^Somerton,  Langport» 

and  Mortock. 
Southwell. 
Stafford. 

•Stamford  &  Bonnie- 
Staple  Inn  Society. 
Stockport. 
Stokealey. 
Stone. 
Stow. 
Stratton. 
Stroud,  Gloucester. 


Siidbury. 

Sunderland. 

SuttOB  Goldiea 

Sutton,  Long. 

TauntoB. 

Tenburv. 

Tenterden. 

Tewkesborj. 

Thirsk. 

Tiverton. 

Torrinj^n. 

Toweester. 

Uttoxeter. 

Wakefield. 

YTalRan. 

•Warehsm. 

Warrington. 

WedDcshoiy. 

WdlingtoB. 

•Welle. 

Weaton-ea^Set. 

Whitehaven. 

Wigan. 

Wimbome  Mioiter. 

Wmcanton. 

Winchester. 

Witney. 

Wiveiiscombe. 

Wolverhampton. 

Woodstock. 

Worcester. 

fWreaduun* 

York. 


14  Petitions  have  ahRi  been  pKsenled  fm 
SoUciten  with  lft3  digntnraa^ 
The  wnnber  o£  signalarea  t»  tbe 

country  petitions  ia      .,  ^       .  ^ 

The  members  of  the  Incorporated  Iaw 
Society 1357 

3913 
From  Towns  marked  ibns  (•),  two  prtitwis 
have  been  presented.    1Ap«9bi  Towns  wM 
(t),  three  petitieiw  iHwbeai  presenicd. 


The  following  are  the  names  of  themesibers 
who  hare  presented  petitions  :— 


Sir  Thomas  A  eland. 
Mr.  Hugh  Adair. 
Mr.  Adderky. 
Mr.  Agiionby. 
Col.  Anson. 
Mr.  Joseph  Bailey. 
Mr.  Bankes. 
Mr.  Baring. 
Mr.  Darkly. 
Mr.  Beckett. 
Mr.  Ben  bow. 
Lord  Geo.  Bentiock. 
Mr  Beresford. 
MrGrantleyBerkky. 
Captain  Boldero. 
Dr.  Bowrinif.   - 
Viscount  Brackley. 
Mr.  Brexnridge. 
Lord  E.  Bruce. 
Mr.  Brcadley. 


Mr.  Buck. 
Sn*  J.  X .  Boner. 
Sir  B.  Buston. 
Mr.BondCabML 
Mr.  Bttiham  Cailff. 
Mr.  Christopha.. 
Mr.  Cobden. 
Mr.  CockbttTn. 
Sir  Wm.  Codringtoa. 
Mr.  Colville. 
Mr.  Cnpps. 
Mr.  S.  Da;nes. 
Mr.Dcedse. 
Mr.  Diwtt 
Mr.  A.  DuBCDinbe. 
Mr,  Oct.  Duncoisbf 
Mr.  Dunouft. 
Sir  P.  Egerton. 
Mr.  T.  ^rtoa. 
Mr.  FilzwiUiim. 


Repeal  qfthe  CertifiM$Blkiiti.^JLtfml^eet  of  an  J.  0. 


Ill 


lAcIUfer. 
Mr.  GrecMitt. 
Mr.  Hum.  Greone. 
Sir  J.  Hanmer. 
If  r.  Hayter. 
Mr.  Heaidtem. 
98r.  vtescBCdte'* 
MT.Ha 
Mr.lnrl 
fiiriiles.Jioo4. 
Mr.  H.  Hofie. 
Mr.  Hom]]^ 
Mr.  Hudson. 
Mr.  Hott. 
ITiscotiDt  iui{tatR. 
Mr.  J«ckB0B. 
Earl  Jennyn. 
Mr.  KeppaL 
Mr.  Kershaw. 
Mr.  liltleCDa. 
Jtfr.  Looka^ 
Mr.  MarkiiWHi. 
Mr.  John  Martin. 
Col.  Matheson. 
Mr.  W.  Miles. 
Mr.Moffiitt. 
Mr.  Mandy. 
Mr.  Oct.  Morgan. 
ViacMuit  Mocpeth. 
Mr.  Munte. 


Mr.  Qgk. 

Me.  Boandall  Palnwr. 
Mr.  Wilson  Patten. 
Captain  Pechell. 
Gol.  Powell. 
1tr.«€ainfMQ  Ralteft 
Sfr.Kcavdh. 
Mr^OKae 
Gsk«S^wtt]i. 
Ma.8andari. 
Ms.  Ker  Sepaer. 
Mr.  Sheridan. 
Mr.  J.  G.  Smyth. 
ISir  fiFni.  SomernBe. 
jn/tm  ntaBwa. 
Mr.  Itaol^, 
Mr.  StansfiaiiL 
Mr.  Stanton* 
Sir.  P.  Thesiger. 
Mr.  'l»uillaaB8a« 
€ol.  Thoavpaan. 
Sir  J  TroUope. 
3fr.  Waddiogton. 
Mr.  Walpote. 
WCr  Ward. 
Mr.  Welby. 
Mr.'Wesihead. 
Mr.  M.  Wilson. 
Mr.  Wyy. 


JjEQJkL  SFE&CT  (X  i4N  1. 0v  U. 


form  tff  inennnsidam  bdNteen  •parties  in 
acknowfedgmeat  of  a  de&c,  yma  tbe  adbj^et 
of  consideration  in  a  case  in  the  €oart  of 
Bxcheqner/  which  has  been  very  reeently 
reperted.  In  that  cosa,  wiiiok  was  an.  action 
§w  maccey  kat  and  o»  «t  ntMat  slated, 
the  plwntifp  pradnoed  jw  L  ^  11.  te  402:, 
dsted  and-ngned  by -the  Meodafll^  hat  laat 
addressed  to  the  phMSf  0r  any  othar 
person  ;  and  Saron  Jftolfty  ^who  presided  tit 
the  trial,  held,  that  this  memorandum  was 
neither  evidence  of.mcnejrlent  hjthe  jpkun- 
ti^  ta  the  deihadant,  not  of  isD^  accouat 
fltatBdrihetwa»ntlMW>    Th»tGaart,' 


-with  tdie  isoneonrtaoe  df  ftnan  dblfe,  lAli- 
mflrtely  iaklrdowttl&e  tvie;  Ilh«t  'dtfaaagilMni 


U. 


This  dedaiaB  is  ia  cnnfonnto''  wi 
that  4if  the  Cpart  of  Gommoa  Baas  m 
CurUa  V.  Biobmrda.^  These  ifwaaatroaglr 
urged,  that  if  a  document  not  addressed  to 
any  particwW  person  could  be  sued  upon 
by  the  party  prodndn^it,  wiffbovft  lowing 
how  it  was  obtained;  it  became  in  effect  a 
negotiable  iaatraneat,.  >aBd  ^aoght  to  be 
stan^ed  ;  but  the  Court,  wbQst  admitting 
that  documents  .of  ^Is  nature  were  liftfale  to 
abuse,  newrtlieless-held,  that  the  ^ro^to^ 
tiim  of  the  instrument  by- the  pTaitftiff  vrti 
a  fact  from  whioh  die  jiiry  might  infer  thill 
he  had  it  from  the  ^fendant ;  as  where  a 
letter  is  given  in  evidence  wifli  the  direetioa 
torn  off,  it  will  he  presumed  primd  /ada 
tliat  it  was  addressed  to  thcipar^  {nrododng 
it.  If  the  instrument  was  not  given  to  tM 
plaintiff  %  iht  defendhntj  it  wouWfbe  com- 
petent for  the  latter  to  call  witnesses  trf 
show  it  .bad  "been  in  other  lands  ;  'but  it 
would  be  imposing  a  gneat  hardlahip  on  iSkk 
plaintiff  to  obl^e  him  to  prove  the  tiociii- 
ment  was  given  to  him  by  the  de&nflam^ 
as  these  memorandums  otiten  pass  v^eM 
none  but  the  parties  to»  them  ore  present. 

The  difficuhy  arising  from  the  circum- 
stance that  the  I.  O.  U.  is  produced  ly  a 
person  who  is  not  necessarfly  ^ble  to  saovr 
tbat  he  hw  any  privity  with  ftit  dleifendan^ 
obviously  does  not  arise  whea  'the  inatrtt- 
meiit  is  addressed  by  name  to  the  party- 
wTio  produces  it  in  evidence,  bnt  -WhelJier 
tbe  inatrumeirt  "be  or  be  not  addlreased'ttb 
the  plaintiff,  the  c^aeslfton  .remains,  whrt  is 
the  effect  of  the  e^denceT  This  quesdmi 
is  answered  by  the  case  of  Feeenmeyer  v. 
Jdceck,  first  cited,  m  which  ft  was  ffisvincllir 
held,  that  an  1.  O.  U.  is  not  evidence  of 
money  lent  by  l^e  plaintiff  to  th^  defendaa(|, 
although  acontraiy  impression  may  anse 
from  the  case  of  Douglas  v.  1f0tme^^  in 
which  tftie  Court  df  Queen's  Bench  woxdil 
seem  to  have  decided  that  an  I.  O.  XJ.  is 
evidence  of  money  lent;  under  a  mistakeji 
idea  as  to  What  the  Court  a(  Common  PLsaa 
had  decided  in  iCurftis  v.  Rtduird^. 


The  prBi*tiaell  conolunon  suggested  % 


instrument  of  this  kind  is  not  aririwiBerof  ^ii^  moie  recent  diecisioa  is,  that  an  I.  D.U. 
money  lent  1)y  the  plHU^  to  the  defcttdant,  is  only  evidence  to  support  a  claim  under 
aoy  mote  than  it  wjauld  be  esndence  to  the  count  upon  on  account  stated*  and'  fiiat 
sustain  at  caiit  forgaodaauld  and  d«Kv^d,  the  party  intending  to.  rely  'MP^^  ^^  ^^' 

dence  must  take  care  that  nis  decIaFaJaian 


or  for  work  and  labour,  yet  the  production 
of  an  I.  0.17.  by  theplamtHT  ia  primi' 
facie  evidence  tkit  an  aceoixft  has  been 
stated  by  the  defendant  with  the  plaintiff, 
and  tbat  tbe  defendant  Is-  indebted  to  the' 
plaintiff  in  ifaa  .aaaawnt  apaaOed  fin  the 
mai 


AMWia0y0i^**v.  i»aPiaa^  iv'^Mt^  •  w.'^iy.  * 


contains  a  count  oF  this  desc^ptioiv  and 
that  .his  particulars  of  demand  are.  so  framed 
as  to  entitfe  Imn  to  adtiuce  evidence  to 
support  that,  count  Jf  the  defeoce  is  aslied 
upon  that  the  account  iras  not  stated  bc- 


'•  mran.  &  Gr. -16. 


Hi 


PraeHdio/Kki 


- .'.  ^N*!*.    : . 


^^l-^»T'\ 


tpf^jBD  Hbt  pUdutiff  and  defendfuifc,  il  must 
Imi  ajhowa  ^t  tbe  .L  0.  U.  was  giyen  not 
Ibithietplabtift  .but  to  some  third  par^^ 

'**»!'■■■ i'' • 

^'   JRACTICfi  OF  RETAINEKS. 


c.Oom.  wadera  aoay  reooUect  that  in  our 
munber  for  the  LOth  April  last  jear»  we  laid 
before  ^m  26  qUesfioua  on  the  practice 
fif  retainers,  whidi  had  been  sent  by  the 
dbiincit'of  the  Incorporated  Law  Society  to 
0ferv  attorney  and  solicitor  practising  in 
fiPndoii. 

Id  answer  to  the  circular  there  referred 
|p^  the  Conndl  received  much  useful  in- 
ibnnation,  bqm  which  it  appeared  that 
eomparatbrely .  few  noints  in  the  practice 
lieve  dearly  settlea  and  unilbrmly  acted 
%p<m  ;-^lliat  lathers,  although  well  known 
||m4  gisnerally  compHed  with,  were  injurions 
l^to  ]  flie  afuitori,  and  incbnyenient  to  so- 
^Scitprsy  —  and  many  were  so  doubt  Ail, 
"^at  the  ihbsi  experienced  practitioners 
JiSdTt^  with  regard  to  them  widely  in 
vopudoh.  ' 

0    J!b^  Cbuncjl,  from  the  materials  thus 

ccoOeciied,  aiKiM(t^, by  their  own  professional 

c%nimkd||e«    prepared   with  mnch  care  a 

aeries  of  rules  to  be  observed  in  setaining 

laonnsel,  calculated  to  settle  the  practice, 

«Jli4.^.4a^c|Mie^doubtaud dispute.  Anxious 

that  the  nrp])Os^^r^ulations  should  receive 

the  sanction  of  the  fiench  and  the  Bar,  the 

, ; jpoun^l  i|\  the  mo^th  of  May  last  submitted 

them  to  the  Judges  to  the  Attorney  and 

vSdi(stop-Qei^»raI,  the  Benchers  of  the  Inns 

..;0f  .Catt«t»    tha   SerjeantSy    and    Queen's 

c'€o«AseI. 

In  ooii8e(|uence  of  this,  the  Conncil  were 

xJbPDDBed.  with,  soma  valuable  suggestions 

'  ftoB|-two  gentlemen  of  great  eminence  at 

<  ihib  'Bar,  whidi  were  most  carefully  con- 

'  JUered,  and  for  the  most  part  adopted. 

'^'These  beiAg  the  only  alterations  proposed 

Yl^  the  Bar,  the  Council  might  have  felt  at 

^mrty  to  conclude  that  the  rules  eenerally 

ware  approved  of  hj  that  branch  of  the  pro- 

L/Jeaaion';  but  to  avoid  the  danger  of  mis- 

•"^take  on  this  important  point,  they  at  the 

l^^eiid  of  Michaelmas  Term  last  addressed  a 

'^letter  to  the  Attomey-€kneral,  requesting 

■Jtobefkvouredwitbthe  sentiments  of  the 

J^ptif  on  the  proposed  rules,  and  soUdtinff 

>,,',the  benefit  of  their  oa)inion  in  the  finiu 

I,  .avUilajneiit  of  them  before  the  commence- 

i  tteiit  of  another  Tann. 

It^paaratbatno  finrther  olnectioDa  or 
I  or  thia  kat 


M>plieation  have  been  xtduf^  'wXM 
UouBcil  therefore  conceive-  tbt  tiioct  W 
arrived  for  sobmittinff  Uia  result  cf  tUt 
labours  to  thdr  professional  brethMi  is 
general,  and  coiiBa4iiantly.a^  printed  my  of 
tiie  proposed  rq^olatiana  as  npwaettkdhi 
been  forwarded  to  every  attonief  aadaftli» 
tor  in  London,  inviring ^eiraeutamiiitiiipei 
tibem  in  their  present  slate  f-^-dieamiMi 
wish  of  the  Council  beiiwthatralM  iM 
are  designed  toregcdate  Uie practlet>'on tint 
important  subject  should  be  refidefed  is 
perfect  as  possibly  and  be,  adopted  with  tlie 
roll  eoncurreooe  and  approbatiQQ  of  tki 
soliciloa. 

The  following  are  the  propos^  Rnlei  of 
Practice  ralalinf;  to  the  R^iners  of  Coand, 
submitted  to  the  Judges  of  the  Superior  Covti 
and  to  the  Bar,  by  the  Council  of  thti  Ineorpo- 
rstod  Law  3<^cieqr' 


1.  That  a  gener^  retainer  appftlt  to  iD 
Courts  in  whidi  the  counsel  recdvinf  it  iwalif 
practises. 

U.  That  if  the  counsel  should  be  QflTeredt 
retainer  by  the  opponent  of  the  partj  baTiof 
nven  sucn 'general  retainer,  in  any  oAerCoitft 
man  that  in  which  he  usually  pi^HBo^  the 
general  retainer  entitles  tbe  par^gilyiiigl^to 
notice  before  the  offered  retain^  is  acp^pui 

III.  That  except  it  be  lost»aceorduig  to  any 
of  .the  following  rules,  the  retainer';!)Bsta  fpi  n 
joint  lives  of  cGent  and  counsd,  .0^  sp  long  a 
the  counsel  continues  in  practice. 

.IV.  In  case  a  special  retainer  ojp.fciiefii 
offered  to  counsd  against  the  par^  ^o  ba 
given  a  general  retainer,  the  counsel  is  at  lilMtf 
to  accept  the  special  retainer  or  brief  of  ttv 
other  party,  unless  within  one  wedc  after  i«s 
ioined,  or  replication  filed,  «  ispedal.iiCtiDff 
be  ^ven  by  the  party  who  gave  the,g«pcnl 
retamer. 

V.  Where  a  general  retainer  has  haeai^ 
and  a  brief  is  not  delivered  to  the  letaiaad 
coonsd  in  any  action  or  soil  ia  whidi  tbeputy 
giving  the  general  retainer  isiaan^enci  <^ 
general  retainer  ia  entirely. loal,  nakst  ia  cms 
where  a  brief  is  given  to  a  jmior  coopMlcatf. 
and  the  serrices  of  the  relHnad  e<M»sel  pff^ 
unnecessary. 

YI.  Whers  a  general  retainer. is  gina(or 
one  person,  and  be  is  sued  or  ages  wifih^ttof. 
and  ne  defends  separatdy,  the  retaaier  ii  bias- 
ing ;  but  it  is  otherwise  if  he  deliend  jointly. 

Gi»2»ora(ioa  amd  Partnenk^  Belaisft. 

VIL  Subject  to  the  foregoing  ndai^agn'^ 
retainer  given  for  a  corporation  will  oeaaae^ 
unleaa  the  corporation  be  diaaobed.orthe.|inet 
of  a  new  charter  be  accented. 

VIII.  When  a  genebf  retdhte  is  sifea  ftr> 
partnerehip  or  firm,  it  continneaiolea^Mt^ 


style  of  the  partaenhip  or^m  (^ 
IX.  A  general  retainer  majr  baftvaaiai 


fmrnowtl  eommtttee  in  rafpcct  of  My  iulqcet  I  Firrm  of  R^fafMr.-r-NlvliQf. 

of  action  \>r  tnit  by  or  agahui  tnch  committte,      XXIV.   When  a  retained  ia  ghMi  ^f 
&t  any  ni«mb«r  or meabera  of  it,  ariaingout  of  phintiff  hi  a  ctuae  A.  t.  B.,  and  an 
tfta  eotKern  in  wbich  tbay  ara  proviaior^^  .    ^       -.  . 


.».;.? 


ian» 


proviakmal  ^^  j,  afteriMda  trOii|^l  %7  Bl  v.  4y^ 


X.  A  apecial  retainer  may  be  given  before 
tbe  f^maiMDcement  of  an  action  at  law  or  a 
ioit  in  eqnity • 

tL  A  apecial  letainer  girea  the  client  a 
]^t  to  l^e  aewicea  of  the  counsel  4uriD((  the 
lAole  pfpgreaa  of  the  caiiae,  including  inter- 
locutorr  appUcationa>  and  billa  of  exception 
and  re-hearings. 

XU.  the  retained  counsel  is  entitled  to  a 
brief  on  every  occasion  in  which  the  caae  is 
brought  before  the  Court,  except  where  the 
•ervicea  of  die  junior  counsel  only  i^pear  to 
the  rets4ning  solicitor  necessary. 

Circuit  Reiaimri. 

XIII.  A  special  retainer  in  a  country  cauae 
must  be  given  for  a  particular  aasise. 

XIV.  If  the  venue  be  changed  for  ano^r 
place  on  the  aame  cimiit«  a  fresh  retainer  ia 
not  required. 

XV.  If  the  cause  be  not  tried  at  the  asstaes 
for  whieh  the  retainer  is  given,  the  retainer 
must  be  renewed  for  isvery  subsequent  assiae 
until  the  causae  is  disposed  of,  unless  a  brief 
has  been  delivered,  and  then  the  usual  re- 
fresher fee  is  sufficient. 

XVI.  A  retainer  may  be  given  for  future 
aasiz^,  without  a  retainer  for  the  intervening 
aasizes,  unless  notice  of  trial  shall  have  been 
given  for  such  intervening  aasizes. 

XVn.  Where  a  renewed  retainer  is  neces- 
aary,  it  must  be  given  before  the  end  of  the 
term  preceding  the  assise. 

XVIII.  In  any  case  requiring  the  renewal 
of  a  retainer,  an  adverse  bnef  or  retainer  can- 
not be  accepted  without  notice  to  the  original 
client. 

Appmkp  fVrii$  qf  Error,  ond  NomrniM. 

XIX.  A  spaciid  tetaiaar,  in  an  appeal  or 
on  a  writ  of  error,  may  be  given  btfore  the 
•ppasd  haa  been  lodged  or  the  writ  of  error 
iaaued. 

XX.  Counsel  in  the  original  cauae  cannot 
•eeept  a  retainer  on  an  appod  or  writ  of  error 
for  the  opposite  party,  withoat  affording  the 
dient  in  such  original  cauae  the  opportnuty  of 
giving  aueh  retainer. 

XXI.  After  a  nonauit,  a  retainer  cannot  be 
mcceptad  from  the  adverse  party  in  a  aecond 
action  without  notice  to  the  client  for  whom  a 
Imef  haa  been  held  in  the  Brat  action. 

qptatoa#  and  PUadings. 

XXII.  Where  counsel  haa  drawn  pleadings 
#r  advised,  daring  the  progreaa  of  an  action 
or  aait,  a  retainer  cannot  be  accepted  from  the 
•lipoiient,  withoat  notice  to  the  first  dient. 

Proflioftofi  qf  Coimael. 
XXIIL  The  retuner  of  a  counael  doea  not 
c^aae  upon  his  b<ting  promoted  to  a  higher 
vuk  at  the  bar. 


counsel  cannot  take  the  ratamer  of  B.  wiMl 
out  notice  to  4-»  if  the  caoaea  of  action 
connected. 

XXV.  A  miatake  in  ^  title  of  an 
or  auit  doea  not  render  ^  retfiaer  ittmesa^ 
tive,  if  it  can  be  shown  that  the  cause  of  ae* 
tiott  cir  smt  ia  the  aame,  and  thaa  then  iaHw 
otiicgr  to  which  the  retainer  can  a|iply;  '^ 

XXVI.  The  notice  to  tiie  ellant  aoientioMl 
in  theee  rulea,  ia  intended  to  afford  him  an 
opportunity  to  give  a  special  letwner  to  eooa* 
sel. 

Amomt  pf  Fto. 

XXVII.  The  fees  given  lor  geiural  retui^ 
are  aa  follow:—  .j 

%      t*      gb 

In  the  Courts  of  Queen's  Bench^  ' 

Common  Pleas,  and  Bxcheiquar  of 
Pleaa         -        -       -        •       -    5    &  ♦ 
In  chancery  and  bankruptcy  ^»peala  5    5  ^ 
I.bank»»ptey      .       -       •       -  ^^  j»  { 


In  parliament 

In  the  privy  council 


„_^__^ -       I  lb  10  > 

XXVIIl'  The  fees  given  for  9p^eia^  retainaip 
are  aa  follow  :—  ,    .   » 

At  common  law  and  in  equity         -    11    P 
In  parliament,  on  billa  and  election 

committeea  -  -  -  -  6  S  O 
In  appeals  to  the  House  of  Lords  S  2  O 
In  the  privy  council       •       -       •    «    •  ^il 

iiprd  6,  1848. 


NEW  STATUTES  EFFECTING  ALTltttA^ 
TIONS  IN  THE  LAW.    '   '  \ 

BBOVLATINO  THK  OUEKK'a  BBZfCH  miOlr. 
llVlCT.,C.  ?• 

An  Act  to  amend  an  Act  for  consolidating^^ 
Queen's  Bench,  Fleet  and  Maiahalaea  Pli^ 
son,  and  for  reguhiting  the  Queen'a  Ariate, 
[38th  March,  1848.] 

1.  5  *  6  Viet.,  c.  22.— So  mmek  of  fwM 

act  OM  relatei  io  firii-eUus prwmir9  iiMwU. 

— Whereaa,  by  an  Act,  intituled  "  An  Act  to 

conaolidating  tiw  Queen'a  Bench,  Fleet  ma 

Marahalsea   Prisons,  and  for  regulating  Oa 

Queen'a  Prison,"  passed  m  5  &  6  Vict.,  c  90» 

it  is  among  other  thinga  enacted,  that  in  ™ 

Queen's  Prison  the  male  prisoners   shall  ha 

separated  from  the  female  prisoners,  so  aa  to 

prevent  all  communication  between  them,md 

that  the  prisoners  shall  be  divided  into  chwfe^ 

and  tiiat  the  firat  daaa  shall  be  constituted  of 

debtors  remanded  by  the  Commissioners  of 

the  Court  for  the  refief  of  Insolvent  Debtm 

on  the  ground  of  fraud,  or  for  refusing  to  filo 

a  achedule  of  their  property:   And  wheteaa 

doubta  have  arisen  as  to  the  constructionitod 

application  of  ao  much  of  the  above-te^ao 

Act  aa  aeU  forth  tiie  deacrintion  of  aoch  jAtb- 

rjOTB  aa  shall  he  comprised  hi  the  first  claaat 

(Be  it  tiiarefoia  dedaced  and  caKOtad  t^f  tf^ 


i  Qneen's  vamUt  «KcdlMt  Mnei^,  Ini  and  with 
lhBadria»Mid  eoDMiHt  of  l£a  JLoras  apiBtaal 
aid  aoqponl,  .aad  Qonmona^in  tfaia  piateat 
fprlifooevt  attembM,  ud  bjr  tiie  «aSkorily 
«lillte»«a«e»Tbattoflivflbof  the  MidAelaft 
paiafldbai  and  Mttiorlb  ihattfas  fiMft  ekusttf 
priaonen  in  tho  Queen's  Prison  BhaU  cm 
md  ,he.  iaamed  af  dabi^ra  lamaiMM  bf  the 
Qmmiuimmmpf  the Ganit  o£  TnaaiirflBgy  on 
Iha  powad  af  .firaMU  orJGor  raiiiaing  to  fue  a 
jahiftidii  ci  thair  propertj,  shall  he  and 
iMKby  repaakd. 

M.  What  pawmu  tkaU  «mpam  ftnt^okus 

pmsMra  i^er  jmsM^Vliu  ila^--Thal  from 

/  4|id.«fta-  ite  pMsiag  of  this  Act  the  firot  daas 

^    of  prisoners  in  the  Queen's  Prison  shall,  he 

composed  of  tho  'thna  itiUofring  descriptions 

jiTpersons;  namely, 

first— Debtors  adjadf^ed  under  the  77th, 

if8th»  and  96th  clauses  of  1  &  2  Vict.,  c.  110, 

'   'aa  hot  entitled  to  the  benefit  of  the  said  act, 

.     and  to  ba  diacharsed  at  aome  future  period : 

Secondly.— Debtors  refusing  or  negleotinf^ 

(to  file  a  schedule  of  their  fxippertv  when  ov- 

ndtnd  to  do  so  by  tiie  Court  for  the  relief  of 

,    ^inaoWant  debtors  under  the  provisions  of  the 

;    «36th,  sadion  of  1  &  2'Vict.  c.  110. 

Thirdly. — ^Bankrupts  against  whom  a  War- 
'Yant  may  be  issned  and  lodged  by  the  Com- 
iniasioBera  of  Bankruptcy  for  fraud  or' con- 
^taaptbfGourt. 

3.  Ja^MMtiolo  ^cvrsloryo/fiMeondorAera 

foraeU akeaiy dcneHn  regard  t9-^mmfiimtion 

'^wi^onerst  fe.-^'Tbm  this-  Aot  shall  ba^aod 

«  leraby  declared  to  be  a  Ml  and  emnplete 

indemnity  and  discharge  to  hi»  Mageaty^s  Se- 

ontarjr  of  State  and  la  .the  Jcecq^  of  tli^ 

Qaaen's  Prison  reapectively^'and  to  .all  persons 

acting  under  his  or  their  authority  and  con-. 

trol,  for  lOl  things  heretofore  done  or  per-i 

nritted  to  be  done  bv  tKc  sidd  Secretary  of 

VHaie  01*  •'^y  the  mid'  ftte|ier  tr  odier  pexsona . 

m  regard  to  the  classificatton  of  the  prisoners 

rli  tbe^tthieenfa  Prison,  and  that  the  same  shall 

«<H  bo  qneatlonod  or  impeached  in  any  Court 

.(9f  LaworBqm^r  whatsoever  to  the  prejudice 

> .  or  detriment  of  the  said  Seqr^^ry  of  State  or 

,;the  keQjer.of  the  Queen'a  Prison,  or  any  per- 

aons  acting  under  his  or  their  autfaori^  and 

AontroL 

J '  4.  !•*  cote  qf  tUness  or  absence  of  keeper 
MepUy^keejper  to  ac/.-^  That  the  person  ap- 
jointed  to  act  ka  deputy-keeper  of  the  Queen's 
'  rrisoh  m  caise  of  the  illness  or  unavoidabki 
absence  of  the  keeper  shUll  have  dl  the  powers 
and  execute  all  the  duties  of  the  keeper  of  the 
Queen'a  Prison;  and  the  Iceeper  of  the 
Queen's  Prison  shall  be  civilly  responsible  fof 
.nil  acts  and  omiasions  of  his  deputy-keeper. 

5.  TipsiqfM  ^  Court  of  Chancerp,  fyc^  to 
.,099  Mcurity  hjf  homd  or  otherwise  to  keeper  qf 
J!hteen*s  Prison  for  fait!{fid  d&soharge  of  duties. 
.  T^JPenol^f  om  t^qjfs  neglecting  to  give  secu» 
itil^  or  disohegimg  instructions  of  keeper  qf 
Queen^s  Pmom.— That  cvexy  tipsiafi'  of  th« 
^igh  Gooft  of  Chancery,  and  the  Courts  of 
Uocen's  Bench,  Common  Pleas,  and  fixche^ 
'  fuer,  shall  jmd  he  and  they  ia  and  axe  herebj 


othenwae,  totho  kwywr  cf  the  Qaee&'i Priiot 
inr  the  tiaso  being  aa  the  ComwissiMimd 
her  IfMooC^'a  tasttasyy  or  an^  thoee  ar  matt  tf 
them  snail  direct,  for  the  faithful  dischaifB  of 
the  duties  entrusted  to  them  as  such  tip^ 
of  the  said  Courts  respectiv^  in  regard  to 
any  prisoners  confined  m  the  Qneen^s  Mm; 
and  the  said  tipstaffs  shall,  and  they  srelur^ 
by  required  to  obey  all  such  disectWDi  asl 
instructions  as  they  or  dlher  of  tbem  aaj 
from  time  to  time  recdve  from  the  said  keeper 
of  the  Qneen's  Priami  or  Bis  deputy  in  respect 
of  such  prisoners ;  and  evety  ti|Nteff  of  in, 
said  Courts  neglecting  or  refunng  to  give  ssd 
security  when  required  so  to  do,  or  not  obw- 
iog  the  directions  and  instructioin  of  th 
keeper  of  the  Queen's  Priscm  or  his  deponr, 
shau  for  every  such  defatde  fbvieit  and  pay  the 
sum  of  100/.,'to  be  recovered  in  any  of  kt 
Majesty's  coucia  of  lasr«  in  auch  manner  u  the 
said  CommiaaionerB  of  her  Majeaty'i  tnamy 
may  direct. 

.  6.  Pronsimu  qf  former  acts  as  to  rtdteai 
pmuiUiss,  drc, /or  inlrfMliieta^  sphitmrnk' 
quors  into  Queen's  Prison^  no  longer  to  exUt.^ 
Persons  acting  tn  coalKaneiUtos  of  eaiihs 
rules  as  to  inirodncing  tpiritwms  Uffmn  nei 
be  taken  brfore  a  jusHee,  ami  snmmariki  cm- 
nicted.^Penalilf  far  certain  offences  not  to  k 
ri^jltfsd  bebw  10/.  And  whereas  undor  tbe 
prorisions  of  acts  heretofore  passed  cerUin 
pa^altie^  or  tai^ms  of  imprisonment  are  io- 
posed  upon  porsons  convicted  of  carrfini  or 
taking  any  aptrituous  or  fennentrd  liquor  iitto 
any  prison,  and,  power  has  been  given  by  nb* 
soqusnt  a<:|a  to  angr  Juatiqe  or  Jo^ices  d  tbe 
peace  heigtc  ythiu^  .the  offender  is  conn^ 
to  reduce  or  lessen  the  penalty  pr  tenn  of  im- 
prisonm^  and  it  is  expe^eqt  to  alter  wd 
ifovisiona  in  i«gard  to  the  Queen's  Prison: 
\o  it  therefore  enacted,  that,  so  &r  as  nhte 
to  the  Queen's  Prison  estabBsfaed  under  the 
Act  passed  in  the  5th  year  of  her  presefil  Hir 
jesty^s  reign,  IAk'  powor  to^wtfuco  or  hsKS 
any  paaodty  4>r  leiiB  oi  laaptiaoamrat  shaS  so 
kngor  oiist ;-  and  .if  : 
tio0  of  the  exii     _ 

shall  carry  or  take  or  shall  attempt  to  cany  ' 

take  into  Ae  Qnm's  Priaoa  any  ^ntaou 

orfcrmeBtedttqaoi^Uahflll  bo  hnaM  for  the 

kaepar  of  iflH  awh  ptiaott  or  hia  depo^,  sriqr 

turnkey  or  othor  .^anpn  aetiag  uaikr  Us* 

their  authority,  to  apprehowi  or  oanae  is  ^ 

appvohandod  any  peraaA  a»ofi«idipg|Sadto 

him  or  bar  hdoiiB  n  jvatifla  d  the 

paaec/wfao  k  iMraby  tsmgemveed  tohesritti 

determine  aiaab  eaaoa  in  a  eommary  maana; 

and  if  the  said  justice  shall  convict  any  perMO 

of  auch  offence;,  he  ihalt  commit  anch  ofteder 

to  the  commott  no>or  Hoitto  of  Comete 

there  to  bofceptmoailBdyiitfanf  MsdMS 

etceediqg  three  nKmAa,^wtAoBttwii  or  iMt; 

prise;  vnleas  staeh  t)fiendor  ohoB  maMsfliflV 

upon  convio^Mi  Mr  down  anch  snmofoioQer 

aa  BhaU  be  a^nidgad  by  the  said  jut^f^ 

exceeding  \(£  nor  lesa  than  3lL:  ^tvtm 

nevertheless,  that  ^  evdly  case  wtositMI 


any  penoo,  m  eoi 
fuiea  of  tho  said 


^dm$S8i<m,qfCounty^alqtine  Aftornfiifs.^-Moot  Pow/t. 


m 


ie  proved  that  the  spirituous  oc  fennented 
liquor  was  concealed  about  tlje  person  of  the 
offending  party  in  bladders  or  skins,  it  shall 
not  be  lawful  for  Jiny  justice  to  reduce  such 
penalty  below  the  sum  of  10?. ;  any  law,  cus- 
tom, or  usa^e  to  the  contrary  notwithstand- 
ing. 

7.  So  muck  of  55  Geo.  3,  e.  113,  as  restricts 
the  sum  to  be  given  to  prisoners  to  6d.  per  day 
repealed, — ^That  so  much  of  an  act  passed  in 
the  53rd  Geo.  3,  intituled  "  An  Act  for  pro- 
tiding  Relief  for  the  poor  Prisoners  confined  i 
in  the  King's  Bench,  Fleet,  and  Marshalsea 
Prisons^"  as  provides  that  the  aum  to  be  given 
to  any  one  prisoner  shall  not  exceed  Cef.  per 
diem,  shall  oe  and  the  same  is  hereby  re- 
pealed. 

▲OtMIMlOll   OF 

COUNTY  PAIJ^lTINE  ATTORNEYS 

IN  THE  COURTS  AT  WS8TM1NSTBR. 

A  CLUEsnoN  haa  been  niied  relating  to 
the  n|z;ht  of  attorneys  admitted  in  the 
Counij  Palatine  Goufta  he£>ve  1843,  to  be 
admitted  into  the  Courta  at  Westminster 
yritJumt  examination. 

By  the  45th  section  of  6  &  7  Vict.  c.  73, 
persons  admitted  previously-  to  the  Ist  Jan. 
1843  m  the  Courts  of  the. Coi^nty  Palatine, 
may  be  admitted  in  tbe  Gour^  at  Weat- 
^niaster  wi^out  ezaminatioq^on  payment 
«f  the  duty ;  «ad  auch  admaaoon  will  ic^ 
back  to  tiba  time  of  tha  firat  admiasioo,  ^ 
Pfffeded  by  Michaelmas  TermylMA.  That 
time  having  passed,  the  admission  would  of 
course  not  have  a  retrospective  effect,  but  it 
might  have  been  intended  by  the  legislature 
that  attorneys  on  the  Rdatine  Roll  prior  to 
1943^  should  still  be  admitted  without  ex- 
^MkiiiatioB  in  the  Courts  ae  Westminster.  - 

Ittt  thta  oomthe  Roksvf  fiaster  Tam 
IBA^i  made  by  the  Judyaaf  all  4^  Oaaa- 
mon  Law  Courts,  under  the  15th  and  L6th 
sections  of  the  act.  The  raiea  wquire  all 
persons  to  be  examined  unless  previously 
admitted  in  the  Court  of  Chancery,  and 
make  no  exception  in  ifavour  of  County 
lyatiae  attorneys.  There  does  not  appear 
tor  have  been  any  decision  af  the  Conrt  (at 
least  none  is  rc^rteiiO  <>»  **«  construction 
'  of  the  45th  sectxm,  wuh  le&rence  to  County 
Palatine  attorneys  \  and  inaamueh  m  they 
are  not  exaiowd  miheir  Ma Coufta^  and 
Iiave  not  amlad  thesMabea  of  tin  privi<. 
la§a  oanfenwd  by  4iie  4Mi  saetkm,  of  b^hig 
admitted  in  the  SapenorCoarta  at  Weat^ 
minBter,  on  or  beibre  the  1st  day  of 
Miehaelmas  Term,  1844,  they  aught  to  be 
examined  ^^^^V*^  ta  tha  Boles  of  Easter 
!Derm,  1846. 


MOOT  POINTS. 


BNTAIL  OF  ANNUITY. 

A,  grantsr  an  annuity,  secured  on  a  t^m  ^fbr 
years  to  B,  and  tfaeheirs  of  his  bod^r  on  d»^ 
fatdtofisenetoCaadhlsheiM.  jBi^  hf  ^daMl 
enrolled,  conveys  the  anm^ty  to  ^^  and-hii 
heirs,  and  afterwards  dies  without  issue. 

Is  the  annuity  entailable  ?  Does  the  estate 
revert  to  A.  by  forfeiture,  oris  D;  enticed  > 

In  Blackstone'a  G(Mamsntatia^  vol.  8,  p*  1^  8, 

it  is  stated  that  *'  an  annuity  cannot  he  entaiifd 
which  charges  only  the  person,  and  not  tha 
kiJub  of  the  grantor  ;'*  and  Mr.  Christian,  is  a 
note  to  the  same  page,  says, — "  Out  of  a  term 
for  years  or  any  personal  diattd,  except  in  thet 
instance  qf  an  annuity,  neither  a  £bs  candirianal 
nor  an  estate  tail  can  be  created." 

If  an  annuity  be  granted  out  of  perMMl 
estate  to  a*  man  and  the  hein  of  bis  bodyv  k  4s 
a^be  eondUkmal  at  common  law,  and  tkerettm 
be  no  remainder  or  further  lUmUatuui  of  it,  and 
when  the  grantee  has  issue  he  has  the  full  power 
of  alienation,  and  of  barring  the  possibility  of 
its  reverting  to  the  grantor^  tte  fiularsoftha 


a  ¥« 


I7«^a 


Msue  of  the  orantM. 
Brown's  Ch.  Gm.  325. 

In  the  case  proposed,  the  limitation-  to  C. 
was  void.  The  grant  to  B.  and  the  heirs^  df 
his  body  was  a  conditional  limhatian,  and  te( 
not  having  VBsue,  had  no  power  of  alieaaJiawt 
consequemly  the  estate  lavfiKts.  by  forfaittimip 
A,  the  grantor. 

E;  E. 


LAW   OF  ATTORNEYS. 

'  A.'B^,  and  three  others,  carry  on  an  ezten<- 
sive  business  as  common  brewera,  tmdsr  Ithe 
firm  of  A,  B.  and  Co.,  which  is  conducted  eoi^ 
tirely  by  A,  B.,  the  three  other  partaars  taking 
no  part  in  themanagenient ;  two  of  them  restoa 
in  distant  towns.  C,  one  of  the  ilRn,is4iibi 
attorney,  living  in  the  town  wnere  die  buntnoril 
is  earned  on,  and  in  his  professional  eapacity> 
eondaeto  the  law  ^afikin  arisiag  out  of  tos 
business,  such  as  preparing  leases,  suing 
for  debts,  &e.  due  to  the  fina.  At  the  last 
yearly  settlement  of  the  partnership  steooanii, 
a  hime  bill  is  produced  by  C.  fer  law  business, 
which  gives  mssatisfaction  to  the  Wo  sleepiair 
partners,  who  o^eet  to  pay  or  allow  it  to  fonn 
any  part  of  ik»  charge  on  the*  partaeTsU^ 
effects.  Can  C.  commence  any  psoeesdiiy*at' 
law  or  equity  against  hi*  pSMers  to  recover 
the  anuMUrt  of  his  law  bill  f 


Can  one  attorney  sue  another  in  the  SmtfL 
Debts  Courts  or  is  it  mora  advisaSle  to  sue  by 
bill  as  formerly,  even  though  the  cause  of  lAM 
tion  is  under  20/< :  io  the  ibnner  case  wMid 
the  plaintiff  he  defeated  by  the  defendant  clkiish* 
,ing  nis  pmilece  (as  an  attoni^jl  to  he  sua#}h| 
-the  8u£enoi  Cavrtai. 
'  TMnrasw  " 


Thb  enmiiuitkm  ofpoMw  apfftlpiig  to  be 
llttlltei  Ob  Hie  Rdll  of -Attornefi,  wiH  take 
fhe^at  the  H«ll  of  the  Incorporated  Lair  So- 
4f^.  OB Toeedij,  the  SndMaf. 

Hie  number  of  applicants  it  140»  wfaick  as 
wnAi  irin  pi^ebaUy  by  Taiiow  eaneee  be  re- 
fadnced  30  or  30  per  cent* 

Hie  teetimoiiiala  of  due  serriee  are  to  be  left 
vii^tke  Seci«tu7»  on  or  before  Saturday,  the 
Midinataot. 

aUBBTION  BOOKS. 

Sereral  imperfect  and  nnauthofiaed  editiona 
4lf  die  Bttminatbn  Qoeetiona  have  been  pub- 
I  for  the  euppoeed  nae  of  the  candidatea. 
of  them  contain  answers  calculated  to 
i  and  for  the  mosi  part  render  no  real 
\  to  the  student. 
Tlieee  works,  in  some  instances,  bear  the 
■mea  of  the  compilers,  but  most  of  them  are 
IBWifimiMli  We  shall  take  an  early  oppoctu- 
mkf  of  noticing  tliem,  and  hare  a  word  to  aay 
on  the  inpuioife  effisct  of  the  **  cramming  ** 


tASrEKfEftBt  libUlMl^ATION.        1  aky  wMit  of  teeMci.  o^  «iMKV^|$| 

attention  to  my  onnneit.  . "  ,  '  *^"  J ' 
With  reference  to  the  piatiUhi<(ai^bm 
OS -I  mean  this  payknent  bftolt-iflu! 
been  my  case,  I  should  haTe  psSd  fir  j^% 
many  copies  as  would  have  ntbrMi,  m'il^ 
opinion,  a  fair  and  liberal  isuuiuralioii  tBrtle 
extn  time  and  mmtknvMtonifkmm* 
and  no  more.  ,     , 

C. 

[We  did  not  continue  the  t^ttntt  ngvdioi 
this  transaction,  becabse  ^  Sdficilor  lod  tk 
Master^s  cleHt  wera  at  dirfet  ieeoe  M  dieqB» 
doB,  whether  ^foeoMrwaa  indwadtaib 
the  copies  in  order  lo  atold  Ae  Jtdaf  slib 
k>ng  vacation.  Thia  part  of  the  CSM,  if  tie 
imputed  .extqitkw  caa  be  soetaiapd*  ibaD^^ 
evidenced  by  more  than  one  witMSS*  IliM 
most  grave  ehBrge«aBd  we-M  B0t4hWk'eB^ 
selves  justified  in  bringing  it  'forward  vn  m 
present  state  of  the  evideneBu— Ep.} 


FEES  IN  COURTS  OF  LAW  AND 

Eaumr. 

ji  ihrlSiUor  of  ike  Legal  Obterter. 
Sn^-v-IbMrepdyinir  remarks  on  the  Fees 
m  Cbinrts.  qI  Iaw  and  Eouity,*  and  I  could 


for  olBce  copMS  in  the  Masters  Office,  but  you 
bive  left  the  inexperienced  amongst  us  in  igno- 
lanoe,  that  it  was  entirely  a  gratuitous  pay- 
It  appcan  lo.jne  thalt  the.Gourt  has  done  all 
tel  waa  pil^'cticable  in  the  matter  referred  to — 
it  baa  aboUshed  the  old  system  under  which 
tte  solicitor's  fee  for  attendance  was  disallowed, 
BBlssa  he  took  or  paid  for  a  copy— and  has  left 
iIm  taldng  copies  entirely  at  the  discretion  of 
^aolicitoni 

f  I  remember  the  time  when  our  being  com- 
jMlkd  to  take  these  copiea,  in  order  to  the  al« 
|Iowance  of  our  juait  fees,  was  considered  an 
almse, — and  vet  now  we  are  left  to  do  what  we 
thnk  jnat  ana  right  l>y  our  clients— a  discre- 
(1^  is  gjven  us,  but  we  have  not  the  moral 
J^rage  to  do  our  duty. 
^  For  my  own  part,  I  consider  the  alteration  a 
j^oon  n<^  to  be  thrown  away,  and  in  the  coune 
* jlifiny  limifed  practice,  I  act  ujion  that  opinion, 
Jfpii  yet^t.do  not  find  tiiat  I  am  treated  with 


PROBATE  OF  CONS! OTOttlAi;  COW! 
OF  LONDON.  \ 

Dmder.DemUemu   P.  6aD,;#IUc    ; 

Sib,— Referring  to  the  r^patttf^tim, 
allow  me  to  inquire,  througli  the^'inedittffl'a 
your  correspondents,  whether  it  is  the  pnetM 
that  a  wiU,  having  been  proved  In  the  CoBei> 
torial  Court  of  the  Bishop  of  ^Londbn,  ctoofll 
afterwards  be  proved  inthe  Prerogitin  Gdort 
of  Canterbury.  It  is  stated  in  the  report,  Si 
the  difficulty  consisted  in  the  rcfesal  «f  # 
Diocesan  Court  ta  part  with  die  will*-bst  I 
think  this  can  scarcely  be,  as  I  have  wnsi 
timee  in  the  course  of  my  practice,  after  hxnff 
proved  B  will  ia  one  Ghwt,  pneipd  upsa  « 
office  copy  in  anotiier.  C 


NOTES  OF  THE  WEEK. 

LAW  APPOIIIVMBNT. 

Lord  Lovehce,  the  Lord  Lieutenant  of  tki 
county  of  Sumy,  has  appointed  Worasne 
Greig,  Esq.,  BarrisUr^at-La*,  to  the  office  of 
Clerk  of  the  Peaoe  for  the  cdiui^  «f  Semr* 
vacant  by  the  decease  of  C.  FyLawic^Bf- 
Mr.  Greig  is  a  member  of  the  Northern  urcA 
and  was  called  to  the  Bar  in  May,  183a 

Theoffice  of  Qerk  of  the  Pieace  IkweiOf 
hdd  by  an  Attorney.  ThisappoiiJtmeDtciaBOt 
be  10  imporunt  as  that  of  ibe  Clerk^of  tki 
Central  Criminal  Court,  so  "wj^  filled  by  Mr. 
Clark.  ,"  .  '"  J 

OBOWK  AN1>  fMITBimii)fTji^UJM*  UtU, 

A  new  danee  haa  beeaadded  tP^Ul 
aiaoa  the  obsprvatidoe  «t  >V^H^^  9" 


It  i«.t9.  thit  effect:— that  in  ftny 

i  for  a  felony  nnder   the  act  the 

may.  be  chaiypea  with  an^  number  of 

jDMiUers,  acte»  or  deeds,  by  which  the  com* 

~Qg,  imagining,  inventinff,  &c.,  shall  have 

expressed,  uttered,  or  declared. 

p'  ■  '■■ —    ■    — ■ 

•FROGRBSS  OF  LAW  BILLS  IN  PAR- 
LIAMENT. 


Kflti^of  iorlVif. 

.  HKW  B^LLS  IM  PROGRSM. 

anofOatha  in  Chaneery.  Basaed. 
^p-'TW  l#or4  Gbancdto. 
.  liicnoibered   Estates    Ireland.       Re- com* 
mitted. 

' '  Clergy  OAnees.    For  2nd  reading.-^Btabop 
•f  LoDdoir.       ' 

^.i^ndil  of  :RaihniyAccounU.^In  Coomittes. 
JLord  Mooteagle. 

Ainendiment  of  Criminal  Law.    In  Select 
CSommittecl — Lord  CampbeU. 

Uuneecaaary  Actions  Prevention.    In  Gom- 
«iRte<-^UTd  CampbeU. 

Bail  by  Coropers  lor  Manslaughter.      In 
Comniittee. — Lord  CampbelL 
•    Stamp  Duties.    Passed. 
.  Aliertk- in  CmmittaB.«*<I1i0  Lord  President 
.„B«nlm^y  Lur  Amendment«      For  2nd 
ineading.— HUird  Brougham. 

'        ibouse  of  Commonf . 

,  MKW  aiLLa  IN  PROG  BBSS. 

Cbdwu  and  Government  Security.    In  Com 
.niittec.— Sir  G.  Grey. 

Winding-up  Joint-Stock  Companies.      In 
'^CMMniMee.-^Mr.  Milner  Gibson. 

Jewish  i>iaabittUasBdief.    In  Committee.— 
lard  John  Russell. 

Ren^oTal  of  Poor.     In  Committee.  —  Mr. 
Saioes. 
-  Adminiatrallan  of  Juatiee  out  of  Sesaiona. 


(No.  I). 
GeneraL 

Special  and  Petty  SmIOns.  In  Select  Com- 
niitt*.^Attnni«ria8Mid.  >  -  .  v:  y.  .T  ^ 
;  Protection  of  Justieaa.  la  SaiactCoijiinitmhir 
— Attorney-General.   •  .    -    , 

Administration  of  Justice  on  Summary  Ubit*' 

victions.  (No.  8).    In  ^lect'Gommittee;-^A^ 

tamey-General.  ^  ->' 

.Agncukimi'JraoaB^iiitU.  ,Fm(  8qd jea^nftt 

Mr.  Pusey.  -*..,.. 

Roman  Catholic  Relief     In  Committee,r^'' 
Mr.  Anstey. 

PubKo  Health.  IU^aauitttted«-^Lovi  Mmv 
path.  '  :  '  ^ 

Game  Lawa  Amendment.  In  Committee^ 
-^Mr.  ColvUle. 

To  Establish  an  Appeal  in  Cdminal  Caaea. 
For  2nd  reading^— Mr.  Bwart. 

Exempting  Small  Tenements  fro9>  Ratef>«»*^ 
Mr.  P.Scrope.    For  2nd  reading,         .         .. 

Petty  Bag  Office.— For  2nd  reading.    Mr^ 

Parliamentary  EKeetora  Rates.— Sir  Da  Latf 
Evana.    For  2nd  reading.  .       ':./. 

Stamp  Duties.    Pass^  .     ,t  ,-.  .* 

Oaths  in  Chancery,    Passed.  ,.*-,. 

Election  Recognisances.    Passed.'      ^   '  ' 
Vacating  Seats  of  Insohrent  Memb«r«;«r»]i^ 
Moffiitt.  .  -       .'J 


KOTiesa  ov'i^Bw  ht^lbi. 


.T»a 


Imprisonment  before  Trial.— Lord  Nugent. 

Tp  Prevent  B^ribery  at  Sections.— Sir"7« 
Pakington.  •     '- 

Game  Laws.— Mr.  Bd^ 

Ecclesiastical  Coucta.rr:-Mr.  Bouverie. 

Right*,  of  Out^ing  Xenwita.  «r  M^ •  8. 
Crawford.  ^ 

Friendly  Societies.— Mr.  IF.  CPpoilcorj  .-»  . 

Extending  Election  Franchise.— Mh  ^^*7 

Repeal  of  tlie  Small  QebU  Act.  Mi;  Odm^ 
rane.  \i 

Remedies  against  tbe  Hnndnd.     Bir  -"m 


RECENT  DECISIONS  IN  THE  SUPERIOR  COURTS^ 

BBPOBTBD  BY  BABBiaTBBS  OF  THB  SBVBBAL  COUBTS. 


Kalli  eauTt. 
rkelhmtoHr.fVoo^aU.    March  24, 1848. 

FBACTICB^-INVBaTMBNT  UNDBB  OBDBB  OP 
THB  COUBT. 

,  WhiTf  truH  money  is  invested  in  iand  tmder 
«n  order  of  the  Court,  and  the  property  is 
snbftct  to  a  mortgage,  which  is  to  oe  paid 
mno/tks  purchase  w^ney,  the  order  for 
pmgment  of  the  purchase  money  should  bi 
wpom  ths  Master's  eert^ymg  that  the  eon^ 
Bifwict  has  been  executed  by  the  mortgagee 
mid  all  proper  partieg, 
TbU  Was  a  netition  praying  fbr  the  payment 
Mft  of  Omi  btm.tmn  dt  l7«000iL  to  die  rendor 


of  an  estate,  which  had  been  purchaaed  by/tlii 
trustees  in  this  cause,  and  it  prayed  that  spek 
sum  might  be  so  paid  on  the  Haste^^s  certifjmr 
that  the  conveyance  had  been  executed  by  aU 
proper  and  necessary  parties.  ^^ 

Mr.  Renshaw  for  the  petitioners.  .   ^ 

llie  Master  of  the  Rolls  haring  inqtihvd 
whether  the  property  w^  subject  to  an/  mflcl- 
gage,  and  bemg  informed  that  it  waq«  andt^~^ 
the  mortgage  was  to  be  paid  off  out  of  t!^^Jj 
chase  Tnoney^  said,. that  the  words  of^e  $ 
should  be  on  the  Master^s  csrtifyiii|f  ttutfl 


conwyBBcv 
aBdaUothe 


mr  ueBii  Bicvusvu  c 


otherpvope^aBdi 


a6» 


'JStparwCmHFig^  Vke'ChmkaUotofEm^i^. 


V4f:e*C|iii»eltor  of  Om^t^- 

Gilbert,  y.  Cooper,    March  8, 1848. 


flOLicrroR.-*uND«BfrAKiiro  in 

MItfB.-«aUBIMUCVIOIt. 

Where  an  arrangement  beiwe&m  the  eoHeiior 

for  4he  defendante  and  the  solieitorfor  the 

phmttf  iw  entered  into  for  the  oomiprmmte 

of  a  Stat,  and  a  personal  undertakenff  ie 

ffhen  by  the  one  to  the  other  to  pay  certain 

costs  of  the  snit :  the  court,  in  the  exer* 

oiM  of  its  furisdietion  over  soUeitore,  wiU 

compel  the  fulfilment  of  such  undertaking. 

This  was  a  motion  on  behalf  of  Mr.  Drake, 

the  solicitor  of  the  plaintiff,  in  the  cause  that 

Mr.  James,  the  solicitor  of  the  defendants, 

mijght  be  directed  to  pav  to  Mr.  Drake  172/., 

the  amount  of  certain  of  plaintiff's  costs  in  the 

■uit  pursuant  to  an  undertaking  given  by  Mr. 

James  to  that  effect.    By  the  amdaWt  of  the 

plaintiff^s  solicitor  it  appeared*  that  in  July, 

1846,  a  compromise  of  the  suit  was  arranged 

|)etween  the.  two  solicitors,  which  was  reduced 

into  writing,  and  one  of  the  conditions  of  the 

compromise  was,  that  certain  of  the  costs  of 

the  suit,  as  between  solicitor  and  client,  should 

bo  paid  to  Mr.  Drake  by  Mr.  James,  and  if  any 

qpesHon  should  arise  thereon,  the  same  should 

De  refetred  to  Mr.  Gregory.    The  affidavit  then 

vent  on  to  state,  that  the  defendant  had  de- 

lirered.  his  lull  for  o«cli  costo»  amounting  to 

172/.,  but  the  same  had  not  been  paid. 

Mr.  BetheU  and  Mr.  Wickens  appeared  on 
the  motion,  contending,  that  as  Mr.  James  was 
■olicitor  for  some  of  the  defendants  only,  and 
pot  for  all,  tho  undertaking  be  had  entered 
into  became  a  personal  one,  and  therefore,  that 
Be  ought,  without  mom,  to  pay  the  amonnt  td 
plaintiff's  cooU. 


Mr.  BbU  and  Mr.  TerreU,  eonti^  contended, 
lol,  that  |he  undertaking  was  not  a  personal 
•ne,  and^at  the  order  for  pavment  ought  to 
he  made  upon  the  defendants  tnemselves ;  and, 


#TOP  oM>sii.«-ooanv 

Hoole  V.  Roberts.     Feb.  14, 1848. 

Whene  a  petition  was  preeeated  fty  partim 
entitled  to  a  fund  in  court  which  had  ie. 
come  distributable,  for  payewnt  te  ikm' 
selves  and  a  mortgagee,  on  a  stop  order  bmg 
applied  for  by  the  mortgagee,  he  was  rrfwd 
the  costs  of  his  application. 

In  this  case  certain  parties  who  were  entitled 
to  part  of  a  reversionary  interest  in  oae-foartk 
of  the  personal  estate  of  a  testator  expectast 
on  the  death  of  Sarah  Alsop,  by  an  ioaeotiire 
bearing  date  the  8th  February,  1839,  mortgaged 
their  interest  to  Sarah  Mead.  An  admiaitm- 
tion  suit  had  been  instituted  in  respect  of  the 
estate  of  the  testator,  and  a  aum  of  1302.  had 
been  carried  over  to  the  account  of  the  psrtiBi 
entitled  in  reversion.  On  the  death  of  Sanh 
Alsop,  a  petition  was  prepared  on  behsif  df 
these  parties  for  payment  •f  the  money  oot  of 
court,  and  their  solicitor  forwarded  the  dnft 
petition  to  the  solicitors  of 'Sarah  MsmI,  n> 
questing  them  to  inaen  ik»  mnxMurt  of  their 
claims  in  the  petition.    WaaHeiation  wasmadi 

Stbem  in  the  petition,  wherevponsfaeaolidiv 
the  parties  entitled  in  revwokm  inemdi 
clause  in  the  prayer  to  the  efl^  tbst  the 
money  due  to  Sarah  Mead  might  be  psid  to 
her.  On  the  petition  being  presented,  the  so- 
licitors of  Sandi  Mead  presented  another  p^ 
tition  praying  for  a  stop  order  on  the  fund. 

Mr.  Hethell  and  Mr.  FolMt,  for  tie  rwow 
sioners,  objected  to  this  petition  as  totallf  oo- 
necessary,  the  fund  being  immediately  di^ 
tributable. 

Mr.  Roll  and  Mr.  Terrelf,  in  mtpport  of  te 
petition  for  the  stop  order,  contended  tbt 
there  ought  to  have  been  a  lormal.  service  of  de 


'  first  petition,  and  that  the  mortgagee  in  sttieU 
ness  ought  to  hai^e  presented  the  petitwo. 
The  Vice-chancellor  said,  there  was  no  re 
to  believe  but  that  the  parties  who  presented 


Sndly,  that- there  was  no  instance  on  reeord  oMhe  first  pptiiion  meant  to  deal  fauriy.  Thi 
the  court  exercising  such  a  jurisdiction  over  a  fund  was  very  small,  and  tkt  solicitor  for  Ibe 
•olicitor  as  that  contended  for  in  the  present  I  mortgagee  was  aware  of  what  was  being  done; 
instance ;  tlie  only  case  near  the  present  one  I  i^  would  therefore  have  been  much  l^ter  to 
was  Peart  v.  Bushell,  2  Sim.  38,  where  the  ^»ve  abstained  altogether  from  this  procerdiof. 
court  would  not  interfere ito  compel  a  solicitor'  ^^^  fi>^  petitiun  ishould  in  strictness  hsTebea 


to  perform  an  undertaking  given  by  him  to  do 
certain  acts  for  clearing  the  tills  to  an  estate. 

The  Vice-chancellor  said,  it  was  manifest 
tliat  it  could  not  have  been  the  intention  that 
the  costs  were  to  be  obtained  by  the  plaintiff's 
to)icitor  from  the  defendants  themselves.  The 
inden^nity  ^p^as  by  Mr.  James,  and  he  thought 
k  WW  elearly  a  personal  undertaking  bv  him. 
If  an>r  question  haq  arisea  upon  the  bill  of 
costs,  it  was  provided,  that  there  should  be  a 
ireferencp  to  a  third  p^rty.  It  was  simply  fin 
arrangement  between  the  plaintifTs  solicitor 
end  (he  solicitor  for  some  of  the  defendants, 
and  it  was  the  duty  of  the  court  to  see  that 
ftieh  an  arrangement  as  that  which  had  been 
entered  into  between  two  solicitors,  who  were 
officers  of  ^  court,  should  be  o^rried  into 
•fV^*  Be  riiottld  make  ihe  order  in  ,the  teons 


served  on  the  mortgaa^ee,  and,  upon  the  whole, 
the  best  thing  he  eould  do  woula  be  to  make  an 
order  on  both  petitions  for  payment,  as  pnyed 
by  the  first  petition;  the  petitioners  in  the 
second  petition  not  to  have  the  costs  of  Ikeit 
petition. 

Milord  r.Reynalde.    March  11,1848. 
qoN^TiiucTioifOP  MAURI AGB  awTrtJtwuttT, 

— CftEDITOR. — nOMD. 

Wheee.a  bondwas  eae^niei  im  eoniempki^ 
of  a  mmtia$e  and  also  a  eettlement,  enerf 
ike  protfisaes  ^mhieh  was,  thedtks  truttm 
eh^ld  stand  possessed  ef  M  isfui  mmia 
md  eeemrities  in  oese  the  swiiisi  sftostf 
fiot  be  solemnised  within  i2asinierme^ 
'ntke4iUeqfihr^0ttttmeni^mtnttM 


9m€r  ioimmkt^  bmHk$imidwhi9k  formed! 
#tfr#  ^  tke  HUM  eataU  rmuiiiM^  m-  f Ae 
0Mw«noii  qf  lAe  obHgor  wHil  his  deaths  Im 

Held^  ^^9  o»  tk»  admmttraiion  of  tke^ 
ooiioo9i'Mu$mU,  H.  B«  P.  wm  nol  <iili«/M/, 
oftOMtui  qii»tfttsl  qf  th§  bo»d,  to  come  to 
t»a.ondUor  on  the  obUgop's  uiatof^  tke 
amomml  t»  tim  bomk 
BfR.  MiTPORD,  in  contemplation  of  the  mar* 
riage  of  a  Miss  Pattle  with  a  Mr.  Huddleatone, 
executed  a  bond,  dated  31  et  October,  1834,  by 
which  he  bound  himself  to  J^oes  Pattle  and 
W.  Pattle  to  pay  the  sum  of  20,000  sicca  rupees, 
and  a  settlement  was  at  the  same  time  exe- 
cuted, to  which  Mr.  Mitford,  Mr.  Huddleetone, 
Miv  Pattle,  JAmes  PatUe,  and  William  f  aUU 
were  partiesu    %  one  of  the.  clauses  of  the 
settlement  it  was  provided,  '*  that  until  the  sftid 


set 

(ms/of  ik»tmid;  ksntsMt-lM*  dityto  gii» 
any  opinion  as.  to  the  leoal  validitjr  of  the  bond^ 
that  might  be  tried  at  law.  Pnm^ /oeie  tk» 
(b«id  WM  one'Whichka  cMMtdMsd  la  be  legal» 
.and  on  whickthe  m«Mf  migh^  b«  raoovsred^ 
ipiovided  the  case  was  such  as  that  the-osioit 
should  think  it  right  that  the  obMgaea  aad^ 
tnistees  o£  the  asitti^ineBt  were- in  scioh  a  situa- 
tion as  (»  be  allpwed  to  sua  on  Ihe  bond*  inm 
the  benefit  of  Miss  Pattle.  There  was  more  or 
less  an  intention  that  Miss  Pattle  should  mztrj 
Huddlestoon  but  th«Re  Wi  aiBiol^ipctWliito  the 
marriage  on  the  part  of  Mifford,  the  intended 
husband  being  a  Roman  Catholic,  and  he  waa 
anxious  that  the  mw^iage  sho,^ld  take  pj^mi 
according  to  the  Protestant  form,  and  he  exe> 
cutei  the  boud  upon  the  prospeok  of  the  mar- 
ri^gf^  and  the  set^tlement  was.  preivM'ed  a^  ^a 

_  ^ ^     ^_  same  time.    His  Humour  ih^rx  ceaa  portions  of 

Bianiagehadbeen'soYemnW:^^^^  a»d  particulvLy  the  proviso  at 

iDrmofthef  Protestant  Church,  or  in  case  the 'Uiq  end  before  staJeO,  an^  aai^  that  a  great 
aame  should  not  be  solemnized  within  1^  ca-  part  of  the  settlement  was  nonsei^seu  and.  thai 
tedar  months  after  the  date  of  those  prescnU,  \  ^^^^  pajjts  could  not  be  allowed  in  a  court  of 
then  in  such  case  the  said  trust^s  should  sund  equity  to  have  their  hieral  coD&trucUon,  Hxa 
possessed  and  intewsted  in  aU  and  singular  the  i  opmion  on  the  whole  construction  of  the  settie- 
(ci|st  monifs  wyl  premises  and  the  8#<mri]^es  I  ment  was,  that  if  the  marriage  did  not  t^^a 
foK  tbe  same  in  tfust  for  the  said  IjL  ^  Pattle,  P^ca  according  to  the  Protestant  Ohurch,  no 
iiCjr<e«ipjdlMra»  adininiatrators»  and  assigivi,  ab-  ^sust  arose  for  Miss  Pattle,  and  that  althouffl^ 
aolutely  and  upon  no  other  trust  or  purpose  ■  ^J  *"  action  or  other  means  the  money  migl|^ 
whatsoever,  and  should  pay  and  assign  the !  PO*"Wy  be  recovered  on  the  bond,  H  was  a 
tame  accordingly."  Huddlestone  also  executed  ;  ?««»trous  case  for  the  court  to  declare  that 
a  bond  at  the  sa^e  tifne,  binding  himself  to  ^i«s  Pattfe  was  entitled  as  cestfai  que  fmsll 
pay  a  certain  sura  in  case  the  marriage  should ;  His.  opmion  was  that  she  was  not  so  entitled^ 
be  solemuized.  The  intended  marriage  was  { ^^^  V  claim  as  such  could  not  be  aHoiaed. 
broken  off,  and  the  settlement  and  ths  b9nd ' 

E9parie  JlUriin,    Marek  10, 1048. 

PAYMBNT  OF  MONBY  OUT  OF  COUItT. — T^UK^ 
FUND. — 10  &  11  VICT.  9.  96.. 

FFifteiaa  a.p0ltUmn  ii  pftMiUed  mtder  ihe  la  ^ 
1 1  Viet,  c*  96^  for  the  pnfppse  qf  obtmmmm 
pfifmeni  qf  the  dimdende  qf  •iruet  fimd^ 
vfkiph  had  been  tran^krmd  hg  ^^  fitestar 
M^A  caaii^tl  iff  noi  aeeessoiy  /a  ssras.  tft^ 
^milee  wUh,  tke  petUiet^ 

This  was  a  petition  pr^s^nted  under  the  act 
10  &  11  Vict.  c.  96,  and  stated  that  by  certain 


\  delivered  up  to  Mr.  Mitford,  who  wrote 
upon  the  back  ot  the  bond  the  words  "  Can- 
celled. Robert  Mitford."  lie  died  in  1836, 
>xi/i  no  claim  was  put  in  by  Miss  Pattle  until 
1|84<,  when  she  presented  a  petition  claiming 
^e  20,000  sicca  rupees,  with  interest  from  the 
date  of  the  bond.  Upon  a  reference  to  the 
Itf  aster  her  claim  was  disallowed ;  exceptions 
were  taken  to  his  report,  and  now  q^me  on  for 
arffument. 

Mr.  Betheli  and  Mr.  Crai^,  for  Miss  Pattle, 
contended  that  the  marriage  was  not  the  only 
thing  contemplated  by  the  settlement.    The 


aettlement  was  intended  to  be  a  prpvision  for  ,  in4entures  of  settlement  made  on  the  marriage 
%^z«.- i>^..i- „-L_.i. — u ;_j csu_  ^£  Caroline  Martin,  the  petitioner,  a  sum  qf 

stock  had  been  vested  \n.  trustees  upon  trust  t^ 
pay  the  dividends  to  her  for  life  for  her  separate 
use,  and  any  further  sums  which  might  b^ 
vested  in  the  trustees  were  to  be  paid  to  her  ^ 
the  same  trusts.  The  surviving  trustee  of  t^a 
settlement  having  become  desirous  of  being 
rebeved  from  the  Irust,  proceeded  under  tha 
act  10  &  11  Vict.  c.  96,  filed  an  affidavit  suti 
the  indenuire  creating  the  trust,  and  paid  1 
fund  with  the  privity  of  the  Acconntant-li^n 
into  the  Bank  in  the  matter  of  the  trust. 
Mr.  Blunt  appeared  oii  t|ie  petition,  an^ 


Miss  Plittle  whether  she  married  or  not.  She 
was  possessed  of  private  monies  of  her  own, 
and  the  proviso  at  the  end  of  the  settlement 
was  intended  to  apply  to  them,  and  not  to  the 
bond.  The  mere  ^ct  of  writing  "  cancelled  " 
on  the  bond  did  not  do  away  with  the  liability 
of  the  obligor ;  it  had  always  remained  in  his 
possession,  and  constituted  a  debt  friyn  him  to 
^bie  obligees  ;  they  relied  upon  the  legal  validity 
•of  te  bond.  They  cited  the  authorities  in 
Cecil  V.  Butcher^  2  J.  &  W.  573 ;  Fhwer  v. 
MarHn^  2  MyL  &  Cr.  45i9. 

Mr.  Stuart,  Mr.  Wigram,  and  Mr.  Uoyi 
contrl,  cited  Lautour  v.  Teesdale^  Q  Taunton, 
^3830:  HillY.  Gommfi,  6  Myl.  StQr.  250. 

The  Vice-pkancelior  said,  the  whole  question 
was,  whether  according  to  the  true  construction 
ioi  the  settlement,  hsvii^g  regar4  to  thq  circum- 
atonce^  Miss  Pattle  had  become  otstwi  que 


asked  that  the  dividends  might  be  p^d 
Caroline  Martin  for  her  life.'  The  trustee  \ 
not  been  served  with  the  petition,  but  it  wi 
contended  that  aush  service  was  not  ^bsolut^ 
necessarv  under  section  2  of  thfi  act ;  Vic 
Chancellor  WVu<>  hatteg  fai  a  late  Insa 


?^* 


SMftHor  PmfU  *.Wii^Qm9tflf^  ■  V.  C^WfH 


tMjMftitioiier's  tUle^   t  .. 

Tbie  Vict'Cha^eeffoK  tii4«'b«  <thffyighl  it  ww 
«^.iiqeet9tiy  to  wmn,  she  tDBUtae.  He  htd 
aadt.ioaioordei^  under  tdat  act»  aiid  it  wm 
Hit  opinion  that  tho.itct  vm  intended  to  denude 
tnuteee  Cnr  evermofe  from  mepootibilitr*  The 
ocder  might  be  taken  in.  the  w«f  uked. 


(tn  Bankruptcy.) 
/«  r»  GryJIr  «fiil  tfthert.    Widay,  Jan.  38, 1S48. 

BSMOVAL  or-  WIAT. 

( Bttniiewli  wtte  earrying  on  (wiiieffr  loj^ibn 

-^ '  one  AtMctt  and  a  fait  was  taken  ont  in  im- 
tnker,  tn  w&i dl  one  of  the  bankrvptw  resided, 

'     and  had  all  his  sepnrate  property  to  which 

the  eredUore  must  nfHmatelif  hate  recourse  : 

the  Court;  on  the  appKeation,  ordered  the 

'  fatt  to  be  remodted  to  the  district  where  the 

"    hwHnass  was  situated. 

'ffn  Bat  in  tbie  case  was  issued  at  the  in* 
•tance  of  R.  W.  Cousens»  a  son  of  one  of  the 
bankrupts,  and  was  directed  to  the  Court  of 
Bankruptcy  in  London,  tbeiiaakrupt  OotmmM 
Rttdinff  at  Stepney.  The  fiat  was  opened 
upon  the  debt  of  B.  Cousens,.  another  en  of 
the  bankrupt  Cousens;  and  Mr.  Turjuand 
was  appointed  the  official  assignee.  This  was 
«  petition  presented  by  some  of  the  creditors 
tcft  the  purpose  of  having  the  fiat  remored  from 
tUe  Ldndon  Ck>urt  to  the  Bristol  district,  and 
in  the  meantixncjh^  choice  of  asaigneea  mi^t 
b^  itave.d.  The  debts  appeared  to  amount  to 
ZfiOol^  none  of  which  were  in  the  London 
dntiri^'but  one  creditor  for  8761.  resided  out 
of  the  Bristol  district,  and  all  the  joint  asaets 
were  in  Canhiirthenshire.  The  value  of  the 
buildings  and  machinery  at  Uanelly,  where  the 
bttsinesa  of  the  firm  as  ironfounders,  &c.»  was 
carried  on,  was  above  2,0001.,  and  th^  debte 
thete  were  no  more  than  160/. 

Swaniton  and  FtuihH'  for  the  petition. 

BmssM  and  Rmshaw,  for  the  bankrupt 
Cousenn,  opposed  tl|(e  application  on  the 
gnund  of  the  separate  estate  of  the  bankrupt 
Gouacns,  which  would  be  available  to  make 
good  the  demands  of  the  iomt  creditors,  being 
ulsgtther  in  London*  and  confftderably  exceed. 
iag  the  Joint  estate.  They  said  that  a  majority 
oi'the  creditors  were  in  fa^'our  of  the  fiat^s 
being  continued  in  the  London  district. 

Air  Honour  said,  that  the  bankrupts  in  this 
casasarriedonthe  business  of  their  trsde  at 
Uanellv,  in  Ctrmartbenshire.  Two  of  them  re- 
side tners ;  the  third,  a  dormant  partner,  re- 
nded  in  London,  'lliere  was  no  separate  trade, 
no  torie  ID  fact,  but  that  carried  on  in  Carmar- 
fhgpwhifCt  &or  was  there  any  wharf,  warehouse, 
or  emnting«'house  at  anv  other  place.  The  fiat 
WMMUid  by  ihe  son  of  the  dormant  partner, 
w1i»nslded  in- London,  and  the  residence,  so 
to  9fmkf  of  the  fiat  was  in  London,  accordng 


totknittloandi 

•tiU  ho  tiMivtfat  that  if  die  i 

of  the  oase  had  boea  brengte'lo  ilteMsBte 

of  the  Court,  it  wooldhnvodineldiillistelt 

BristoL    He«onsidanMlthMkflHMaa«ai^ 

the  ri|^  of  the  BristoUnsdilM.leiham^niM 

in  thai  jnri«diction»  tMlaisiBalwigftts  sin 

shown  to  tho  contniyi    N«  ;s«ck  imfesaW 

been  ahown  to  him»  and  it  was  absost  a  t 

nutter  of  right  that  tho  •rdcroCiMovdliMi 

Ui    • 


Conrt  of  9antciftr|. 

1%  re  the  3Vm^,  Heailui^,  and 

Bmhsmy  Company.    March  ao,  iM. 

FROOP  OF  DEBT  BY  aoLICIT0K8  WBO  kU 
8HABSBOLDBR8.— FABTNBBi^nir. 


The  soUdUra  t/.a  railmap  i     .     .      .    , 
shares  in  the  eompany,  are.pmtmm,md 
upon  the  hmkrupicy  qf  the  eompi 
not  euiitM  to  prone  a§ahu^-  ihe  i 
B#  eredilor j^  9*  eon^miiian.miki 
credUarsqftksi 


Qosre.  If  so^citon  Wtb  i^  tferdbsHrt 
can  ekm  apaingt  n  UuUirn^'^cemfemi^ 
after  the  detis  </  ordinary  tiirfilwi  isir 
heeu^Jnlfy  saO^Udf 

Messrs.  Hill  and  Etbriu*,  who  Ini 
acted  as  soKcitoiBfor  the  Tring,  Reading,  as^ 
Basingstoke  Railway  Company,  tendrnd  t 
proof  of  a  debt  for  professionid  services  nsf 
dered  to  the  company,  amountii^^  4,6o6L 

Mr.  LmcTcace,  on  behalf  of  the  assigaecik 
objected  to  the  proof  on  the  groand  tIc 
Massra.  Hill  and  Everill  wera  ahyciwidcia  is 
i  the  company,  and  therefore  partnen ;  and  ibi 
j  Mr.  Hill  was  also  one  of  the  promoteia.  Be 
\  cited  Mkou  r.  Iioni  Carion,  1^  Mm.^ ^ 
;  632,  in  which  Mr.  Baron  Alderaon  ttesMi 
.  that  if  a  promoter  waa  to ba  paid  utsMihnwaA 
!  pay  himself. 

Mr.  Cooke^  for  the  cl«mante,  contsaM  iki 

'  the  debt  was  proveable,  and  that  the  ttiLipww 

I  of  shares  did  not  conatitnte*  Messrs.  Bill  sal 

Everill  partners  in  the  undertaking.    (Wektd 

;  V.  Spottiswoode,  15  Mees.  &  W.  501  ;  WfUf^ 

[Hopkins,  16  Law  J.  35,  Exch.)  If  Mr.  UShm 

I  a  promoter,  his  partner,  Mr.  Everill,  had  na 

that  character,  and  their  joint  claimaaaoUdM 

could  not  be  aflTeded  by  the  circumstanfiiV 

Mr.  Commissioner  Fonhlauque  aaid,  chs  oilf 
question  arising  in  this  case  waa,  whether  m  < 
relation  of  partners  existed  between  Mean* 
Hill  and  Everill,  the  claimanu,  and  Afi  €om 
panv?  Nothing  was  more  thorougl^y  m^ 
blidhed  in  bankruptey  than,  that  one  fCftatr j* 
a  firm  or  companv  could  not  prove  against  fail 
copartners,  until  tne  creditors  of  liie  iiliU  ante 
the  administration  of  the  Court  were  MBm^ 
fied  by  having  their  various  cUuiia  dicCHV^ 
in  full  If  the  demands  of  ^cditqivc  ohom 
claims  were  incontrovertible  wctf;fiMfj 
dated,  and  a  surplus  remained,  kttMjfM^^i 
question,  whether  the  shardlioUtJiBjf 
were  auUiorised  to  divide  diia      '  ^' 


.\l^)<V9iM(r<9M#;  'llMi^  B9^4fyS!&i 


Vn^/^ 


Mi 


pntiHirt«itr  ke  ii«i  •^dMkrly  of  o|mii«ii  that 
MniittK^4litt4od  IdvieriH  had  m  Hicht  to  stand 
i]b^clnM|«tluatf  with  Ofdiwify  cff«dllor«;  they 
Iw^-  eoMtMR^d  theiAaelvcB  piintiers  by  t^ 
eiMiig>«id«aoeep^li|r  «eitaiii  ahares  aliened  bt 
tibera;'  ^^  waaidw^  a  fitet'ihatthe  nameof  one 
of  ^e(  ^abtMiaKU  (Ifo.  Hill)  appeared  in  the 
lieoka  of  the  ^otnniny  aa  a  promoter.  The 
vialv  new  ttdc0n^  he  nnderstood,  had  b^n 
adopted  in  a  former  cate,  under  thiarerrbatyk* 
ruptcy,  by  Mr.  Commiaaioner  Shepherd.  Mr. 
Green,  the  Secretary,  prppo^  tq  proTe  for 
Berricea  rendered  in  that  capacity  to  the  com- 
p«if*  btt^  it  waa  iiolden  that  Mtv€rreen  had 
placed. hioMelf  in  the  position  of  a  partner,  and 
could  not, proi^  ilgaipat  h^a  cobartneni.  Tljtat 
cm  wan  weaker  than  that  onl  whicl^  lie  was 
mow  caiAhi  upon  to'deirlde.  He  was  informed, 
h^atftnta^  tlylt  witfa  respect  to  the  proof  tendered 
by  vMr»v€ifeeo,  there  had  been  a  petitkin  pre- 
fleMed'tOitlie  Viofr-Chancelkir,  praying  to  have 
^l^jiwilimealreieetiiig  his  proof  reversed.  That 
peHtioil  war  atill  depending.  Aa  ta  the  eases 
cited  by  the  counsd  for  the  clailnaaitg»  it  ^vas 
enQ^lfhfo,9:s^s^eY  y/ere  cleady  distinguishable 
from  the  present,  case,  and  he  xelt  his  own 


ofAiidH  t*'«ii^iEiA»<'ifreri^iheUl^^tf  BfHvklffdlP 
from  Baroti  Atdenoh^in^  nie  i^kWffiifim'iif 
Lard  Curgon,  ,  He,  repeated,  koMr^Wr,  .tHad'  h^' 
detehhined  to  tejeet  ^ne'phiuf/not  sd'miich  on 
the  authofity'of  tny  case  61t^d;  bift  6|>6n  the 
gromid  that  Me^ri:  Hill  aAri  E^ffll '  b/  tlleli' 
aeeeptanee of  bttalloem^ilt'of  dikres  frbin  the^* 
company,   made   themsitvM  ^^tHpe^t  fh  i^H^ 
company,  afid  th«  ' lawiraJi '  tR^ar  th^  lone' 
partner  could  not  claim  against  others,  whilst 
debts  incurred  with  third  parties  remained  un- 
satisfied. .FQrthd.pRi«^nt,:QienBforljbe4ft)ould 
reject  the  proof;,  but  if  the  appeal  pending  in 
Mr.  Green's  casil  should  be  decided  in  the  ap- 
pellant's favo.u^,  he  woiuld. re-bear  the.  prtsenl^. 
case.    SupposiDg  the  claims  of  all  the  undis- 
puted creditors -ctf  the  company  to  be  liquidated, 
and  9.  s^irpius  to  remain,  a  pew  ^u^s|)iaju<9vo4ld 
arise*  whether  Messrs.  Hi}l  ^  EveriU  likrould  be 
entitled,  as  partners,  to  any  and  what  share  of 
the  surplus  so  to  he  divided?    He  was  not 
called  up<^,to  decide  tha(  question  at  preMnt; 
but  should  direct  a  sum  to  he.  r^en^d,  suffi- 
cient to  meet  Messrs..  Hiil.and  J^verillVs^taim, 
in  case  the    decinion  of  Mr,  .CpmmlaaiOner 
Shepherd  in  Mr.  Green's  case  should,  be  ra- 
vereed.  '     froaf  r^jettetf. ' 
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ANALYTICAL  DIGEST  OP  CA8E9; 

<    »a»OKTn>  IN  ALL  VMB  OOURM. 


^j)e  Ri;eviqu«  Sectj^aa  of  this  Series  of  the 
Dilpnt^.thbpMBSBl  frolinne  wiU  be  found  as 
fol^#^'  t     .-..»•    • 

Aogiatration  of  Voters*  Appeals,  pp.  16,  347. 
XftW  of  Attorneys,  p.  42. 
Law  of  Railways,  pp.  71, 178. 
Ciiats,  p.  197. 

lMrof•WlIll,^12l. 
CtaftrMdioB  of  Statutes,  p.  149. 
FrifkcifKles  of  Bquity,  p.  292. 

Pleading,- ps  941. 
Prae^ee,  p.  26B.   ' 
EvidMitfe,'p.-299. 
Comrig  of  Common 'Law : 
Construction  Of  Statutes,  p.  373. 
^ronndb  of  Actions  and  Principles,  pp.396, 

41*;  

Pleading,  p.  443. 

P^ctice,  p."  465.  ^ 

Evidence,  p.  487^         . 
Houat  qf  Lords :      .      ,  . 

Appeals,  p.  607.. 
Cnminul'L»Uf,  {><  689. 
Ba/^kr^oy,  p.  64U 


ADVOCATil. 


ITiAieaff.-TrWhere  a  partv.  makes  a  speech 
and  conducts  a  case  as  an  aavocate,  he  cannot 
afterwards  givs^  evidence  as^  a  tntni^a  in  the 
fame  cause. 


hi  an  aetion  tried  bdTote  the'  under- shetijf,  I 
the  attorney  for  the  pllintitf'opend  the  ease  to, ^ 
the  jury,  examined  the  witnesses,  made  aip^U 
inre|ily,  and  afterwards  proposed  t6  £att  him-^> 
self  as  a  witness  to  refute' the  defence.  Hi*. 
evidence  wasol^cted  to  by  (lie  defebd'kn%  but ' 
received  hvjtheiinder-shetilf.  and  a  verdittW44)! 
returned  for  the  plaintiff!  Held,  that  the  Court ^ 
would  grant  anew  trial.    StoMiv.BMu.  i  j 

D.kL.s§x  ;;  ■;} 

•        •  AGBMT,'     .    .       .    y    ...  ..      I'r-} 

Money  had  and  reeeived.*^^,  client  ior  ihaf) 
country  employed  a  country.  tLQavnay-tovsigh 
judgment  on  a  warrant  of  attorAey  for  him. 
Execution  was  sued  out,  and  the  London ) 
agents  of  the  country  attorney,  sent  thd  «ri^^4 
into  the  country  to  be.  es^ecufted.  The  uumef  > 
was  remitted  to  London  and  paid  intd*  ihe*^ 
hankers  of  the  London  agents:  HWirf^.thaa  c 
money  had  acd  received  would  not  ite  by  ta|j.t 
chent  against  the  London  agents:  ..these  was  » 
no  privity  beta'een  them.  ^....i 

From  a  correspondence  between  the  partid 
it  appeared  that  the  London  ageato  had,  withfr  o 
out  authority,  appropriated  Xo  the  payment  al«:  I 
balance  due  to  them  from  the  eouiktry  attamef  '? 
the  money  received  in  the  ex4cutioft»  add  thatia 
a  demand  of  that  money  had  beea  made^.aiidoa 
tn4»t  they  h^d  expressed  their  suqirise.at  bsiag^Jl 
called  on  to  refund  it :  IMd,xhm%p  im^.4faBBa  io 
circumsUnces,  and  aa  the  moi^yhad  nhtoooBO'Tr 
into  their  hands  in  the  ordinary  c^urstofbvsikiri^^ 
nesa,  tfiey  were  liable  |o  ie^tA»panl»pt^  ot 
itftfderan  application  to  the  aununary  juris- 
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'  mtioD  of  tho  Court;    Robim  ▼•  Fennell  mid 
a^ker,  35  L«  O.  392. 

APPOINTMBNT  OF  ATTORNBY. 

Sot/way  Company^ — A  railway  company  en* 
Und  an  appeal  au^ainat  a  poor-rate.  When  the 
appeal  was  called  on,  the  respondents  objected 
to  the  notice  of  appeal,  on  the  ground  that  it 
was  signed  by  an  attorney  on  behalf  of  the  rail- 
way company,  but  who  was  not  appoibted  such 
attorney  under  the  corporate  seal  of  the  com- 
pany, and  as  the  railway  company  was  a  cor- 
poration, the  appomtment  should  have  been 
under  their  corporate  seaL  The  sessions  were 
of  this  opinion,  and  dismissed  the  appeal.  A 
rule  nisi  £or  a  mandamus  to  the  aesiiions  to 
hear  the  appeal  having  been  obtained : 

Held,  that  as  there  was  a  power  in  the  com- 
pany's act  for  the  dirtetors  to  appoint  the 
officers  of  the  company,  theappoihtment  of  the 
attorney  need  not  be  under  seal,  but  that  a 
parol  wpoiutment  was  sufficient. 

Held,  also,  that  as  no  objection  was  taken  in 
tefms  at  the  sessions,  that  the  attorneys  giving 
the  notice  of  appeal  were  not  in  fact  attorneys 
to  the  company,  it  w^  not  necessary  that  any 
evidence  should  have  been  given  of  the  fact  of 
such  appointment  by  ))ar61.  Reg,  v.  The 
Jmtie-  of  Cumberland,  35  L.  O.  370. 

And  see  Tajfotion  of  Coets. 

client's.  i;n^an^ty.-,     ^  ,  , 

A  person  charged  as  a  lunatic  made  (with 
the  sanction  of  her  counsel  and  attorney)  an 
agp«ement  to  dispose  of  her  property  in  a  cer- 
tain manner.  Toe  agreement  was  mada  paid- 
iog  an  inquiaition  into  the  fact  of  bar  luaaay. 
6ha  afterwards  brouglit  an  action  to  recover  the 
deads  delivered  up  under  the  agreemant :  Held, 
that  she  waa  entitled  to  recover  them. 

In  such  a  case  it  is  a  proper  queatioft  to  be 
left  to  the  jury,  whether  the  plaintiff  made  the 
agreement  of  hc:r  own  free  will,  or  through  the 
recollection  of  her  past  confinement  as  a  lunatic 
and  a  fear  of  the  renewal  of  that  confmement 
Citmminff  v.  Ince,  35  L.  O.  214.  ,. 
coifSPijiAoy. 

St^  Sirikk^  (ff  the  Bolk 

UABILITY. 


Ltf»QfMt^mey9. 


IT  attorneys  conducting  the  business  of  a  fiat 
In  bankruptcy  take  out  a  summons  to  attend 
before  a  Uoromissioner  under  dtat.  6  G.  4,  c. 
16,  s.  33,  which  is  disobeyed,  and  thej  after- 
wards obtain  a  warrant  of  the  Commissiooer  to 
arrest  and  bring  before  him  for  examination 
the  party  so  summoned,  which  warrant  proves 
invalid,  the  attorneys  are' not  liable  in  trespass, 
if  they  have  taken  no  steps  in  the  execution  of 
the  warrant,  except  ordering  it  to  be  prquired 
by  an  agen^  who,  when  it  was  ready,  gave  the 
messenger  notice  to  take  it. 

Although  the  attorneys,  in  applying  for  the 
warrant,  used  urgency,  and  being  told  by  the 
Commissioner  that  they  must  take  it  at  their 

Sail,  said  they  ^uld   do   so.      Cooper  v. 
flnftfi^,  r  Q.  B.  gas. 

I.IEN  ON    DlUtOa  AM1>  PAP«B^     . 

F.  and.  A»  MMtn^f^  Jia|iM|Mi»Up»  vmmk^ 


ployed  by  C,  who  baconea  iadebled  ts  te{ 
another  partner  joins  the  inn,  and  ia  mpM 
of  work  dona  by  the  diaaab  a  bin  of  coits  ii» 
cunred,  and  certain  papers  beloafpng  to  C 
come  into  their  poseesaion :  HebttlMttbfini 
of  three  bad  no  lien  upon  the  papeie  «>  «ii 
enable  them  to  retail  thana  in  respeet  of  is 
bill  of  costs  due  from  C.  to  thaliDsaoer  fiz&  k 
re  Ftn-Mhaw,  35  L.  O.  2^. 

LONDON  AOXNT. 

See4^flii^. 

PRIVILXeBD  COMtCUNICATIOira. 

Discovery.— Demurrer  of  witness,— K  fuM- 
tor  is  not  bound  to  disclose  professiooal  ran- 
munications  which  took  place  between  hiflwlf 
and  bis  client,  although  no  litigation  existed  or 
was  contemplated  at  the  time. 

l*be  same  rule  appUes  to  similar  commtm- 
cbtions  between  the  solicitor  and  a  third  party 
who  acts  as  the  medium  of  commtinicatioa  b^ 
tween  the  solicitor  and  client.. 

A' solicitor  demurred  to  interrogatories  uA- 
ihg  a  discovery  of  commupication  between  lus 
and  A>  B,,  stating  that  in  such  commttnicilioi 
"  he  considered  and  treated  A.  B,  as  repranl* 
ing  his  client  and  as  being  the  medivm  of  coa- 
munication  between  him  and  his  chant:"  Hdi, 
that  he  had  brought  the  case  within  the  mka 
to  pi^otection.,   Carpmael  v.  Powis,  9  Bear,  li 

RAILWAY   COMPANY. 

See  AfpointmeiU  qfAttoruey. 

8UIVICK  OP  NOTICE. 

When,  where  neither  the. party  nor  his  attor- 
ney are  to  be  found,  the  conrt  wifl  deem  s  senioe 
at  the  placa  from  which  afi^Mrita  ara dated  toh 
sufficient.    Wenkam  v.  Bowmam,  35  L.  <X  39i 

aTRUUNG  09P  tus  roll 

Conviction  of  consfiraei§,-^Bamnal  rfj/sk 
ment. — An  attorney:  of  this  oamt  waa  cowiod 
and  received  judgment  on  an  indictmeatchtf;' 
ing  a  conspiracy  to  defraud  partjaa  of  jjinA 
and  that,  in  pursuance  thereiu,  one  coaspn^ 
obtained  the  gooda  on.  cradit»  and  theattn^ 
seised  them,  by  a  col^usiv^  exaPUtion  vhickh 
sued  against  such  conspirator,  Judgff^Btva 
reversed  for  insufficiency  of  th/^  in4icUDeDt 

Held,  a  sufficient  ground  for  stiikii«  ^ 
off  the  roll,  though  no  a^davit  was  made^ 
he  had  committed  the  oQence,  but  qdIj  t^ 
had  been  convicted  ;  and  though^  be  depo«d 
that  the  money  produced  by  the  execttti(His* 
justly  due  to  hiin  from  such  all^eJcoaspiim 
and  denied  that  he  had  been  **  a  party  otj^ 
to  such  criminal  conduct,'*  aa.  waa  stated  is  t» 
indictment,  or  that  it  contaiQcd  aay 


punishable  by  law ;  the  affidan^  oat  lyiaj 
denying  the  consfHracy,  or  that  diaactditfp^ 
was  done  in  purauance  oC  iL   ^  f*  1^^ 

a  B.  129.  . .        - , 

Case  cited  in  the  jodgmeiit :  £xpafti  Di«""" 
a  Cowp.  8S9. 

TAXATION   OF  CMTIU 

:  i.  Serww  <jf  nlv9u^Mt^f^9t»^ 
Hie  solicitor  of  a  aeftnoanriioMaailMa 


Analytictd  Dbfist  qf  Cttsegf  Law  ofAttwmtff^ — Law  of  Costs, 
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boriiii^  died  di»Mfr  the  taxation  of  the  eotto 
ordered  to  be  |iaid  bf  the  defendant,  and  there- 
upon tbe  Taxing  Maeter  refusing  to  proceed, 
the  defeadant  wat  ordered  to  be  served  with 
sabpcnna  to  appoint  another  solicitor;  and 
senrioe.  of  it»  under  the  circnmstances,  at  the 
late  residanee  of  parties  with  whom  the  defend- 
nnt  last  a«d  nauaUy  resided,  was  ordered  to  be 
deemed  good  service.  Gibson  v.  Ingo,  35  L.  O. 
390. 

2.  Agreement. — ^An  agreement  that  a  solicitor 
shall  be  paid  a  certain  sum  per  day  above  his 
usual  costs,  is  not  such  an  a^^neement  as  makes 
it  necessary  to  obtain  a  special  order  for  taxa- 
tion.    Re  George  Eyre,  35  L,  O.  323. 

WITNESS. 

See  Advocate  :  Priviiege, 


%ato  of  fiTojStd. 


AFFU>A.VIT8. 


The  Court  refused  to  appoint  a  receiver  of 
partnership  property,  though  after  a  dissolution, 
where  there  was  no  allegation  of  mismaoage- 
ment  or  waste,  and  the  aShct  of  the  appoint- 
ment wottld  be  to  hinder  tbe  business  being 
carried  on  according  to  the  original  agreement 
on  which  tbe  partnership  was  foondod.  The 
costs  of  affidavits  filed  by  a  defendant  in  oppo* 
■tion  to  affidavits  filed  by  the  plaintiff  after  an- 
Bwer,  and  therefore  inadmissible,  ordered  to  be 
borne  by  the  plaintiff.  Chiid  v.  Ciive,  95  L.  O. 
866. 

APPEAL. 

1.  BiU  for  injunetion  Mthere  plaintiff* s  title 
faiis  at   law.-^Appeal  for  ooite  on/y.— This 

Court  has  no  jurisdiction  to  mulct  the  defend- 
ant  in  his  costs  of  an  injunction  suit,  upon  tbe 
grounds  of  a  vexatious  and  expensive  defence 
of  the  action  at  law,  wherein  the  plaintiff  failed 
to  show  a  title  to  the  subject-matter  of  the  bill. 
An  appeal  for  costs  only  will  be  entertained 
whenever  a  principle  is  involved,  or  the  practice 
of  the  Court  requves  to  be  defined,  or  a  par- 
ticular estate  or  fund  has  been  charged  with 
them,  or  they  have  been  refused,  contrary  to 
the  usual  practice,  as  in  a  bill  for  discovery, 
&c.     Chappell  V.  Purday,  34  L.  O.  103. 

2.  Motion  in  respect  </  costs  only.  —  The 
Court  will  not  rehear  a  motion  in  respect  only 
of  costs,  if  it  be  necessary  to  investigate  the 
facts  of  the  case  for  the  purpose  of  ascertaining 
the  propHety  of  the  decision  in  respect  of  the 
costs.     Myers  v.  Wttherall,  34  L.  0.  79* 

OOVNTT  COURTS. 

1.  Aetions  commenced  since  the  ocf.^Per 
Baron  Piatt. — Plaintiff  in  an  action  commenced 
•inee  the  ISdi  March,  is  entitled  to  costs  if 
there  was  no  County  Court  open  in  his  district 
at  the  time  of  his  suing  out  the  writ.  Sedonttre. 
Fmrher  v.  Craaek,  35  L.  0. 190. 

2.  The  County  Courts  Act  has  not  repealed 
the  provisiona  of  the  Middlesex  Court  of  Re- 
qoests  Act  for  entering  a  suggestion  to  deprive 
a  plaintiff  of  costt.  Ransom  v.  Price,  35  L.  0. 
319. 


COURT   OP  REQUESTS. 


Jurisdiction. — An  action  was  commenced  in 
a  Superior  Court  in  December,  1846,  for  a  debt 
recoverable  under  the  provisions  of  a  Court  of 
Requests  Act.  Notice  of  declaration  was  given 
on  the  28th  of  March,  1847*  on  which  the  de- 
fendant paid  the  debt.  The  Court  of  Requests 
Act  provided,  that  where  a  party  commenced 
proceedings  in  the  superior  courts  for  a  debt 
recoverable  under  the  Court  of  Requests  Act, 
he  should  have  no  costs.  The  plain til!^  how« 
ever,  demanded  6/.  17'.  costs,  which  not  being 

Said,  he  signed  final  judgment  on  the  1  st  of 
fay,  and  issued  execution.  No  County  Court 
was  established  in  tbe  district  imtil  March^ 
1847. 

A  motion  being  made  to  set  aside  the  exe- 
cution and  enter*  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  costs. 

Held,  that  as  the  plaintiff  had  commenced 
his  action  in  the  superior  court  at  a  time  «%en 
he  would  not  have  been  entitled  to  any  costs, 
he  could  not  recover  them  now ;  for  the  9  ft 
10  Vict.  c.  95,  merely  repealed  Courts  of 
Requests  Acts  from  the  time  of  the  establi«lw 
ment  of  the  County  Courts  in  the  distriott 
where  the  Court  of  Request  existed.  Warburg 
V.  Read,  35  L.  O.  68. 

COVKNAMT. 

See  Jurndte^ion. 

DISCI^AIMER.  . 

Dismissal  of  bill, — On  an  application  of  the 
plaintiff  to  dismiss  his  bill  with  coats  againat  a 
disclaiming  defendant,  without  preiudice  to  any 
question  how  the  costs  of  such  defendant 
should  be  ultimately  borne,  order  refuted. 
IVigginton  v.  Patemany  35  L.  O.  391. 

EXCEPTIONS. 

A  plaintiff  who  had  not  served  the  order  ra* 
ferring  the  exceptions  within  the  proper  tima» 
was  refused  a  motion  to  (fischarge  the  order, 
or  to  take  the  exceptions  off  the  file,  and  was 
ordered  to  pay  the  costs  of  the  irregular  service. 
Atleer.  Gibson,  35  L.  O. 

FEME   COVERT. 

Verdict  obtained  on  a  plea  qf  coverture^^ 
Where  a  married  woman  obtains  a  verdict  upon 
a  plea  of  coverture  pleaded  by  her  in  person, 
she  is  entitled  to  a  taxation  of  her  costs  out  of 
pocket.    Findley  v.  Farquharson,  3  C.  B.  347. 

INJUNCTION   SUIT. 

See  Appeal,  1. 

INBOX.VBMT. 

See  Security  for  Costs,  4. 

INVK8TMSMT  IN   LAND. 

2  4*  3  Vict.  c.  cvti. — The  circnmstance  of  a 
party  having  made  three  applications  for  the 
investment  in  land  of  different  portions  of  the 
purchase-money  of  lands  taken  under  an  act  of 
parliament,  is  not  sufficient  to  induce  the  Court 
to  refuse  him  the  costs  of  a  fourth  apnlicadon 
to  inveot  the  lesidoe  in  the  funds.  Tfte  Jfer- 
Tajfara"  rnsyiy,  M  L.  0.4M. 


•64 


AmalfHed  Di9§9i  (^  Cam 
Eobms  y«  FemieU  mud 


Lam  €f  AiUMmeif9* 


''^BetioD  of  tho  Coii^ 
gsf^her,  35  L.  O.  393. 

APPOINTMBNT  OP  ATTOBNSY. 

JUtthM^  Company. — A  railway  company  en- 
cored an  appeal  against  a  poor-rate.  When  the 
appeal  was  called  on,  the  respondents  objected 
to  the  notice  of  appeal,  on  the  ground  that  it 
was  signed  by  an  attorney  on  behalf  of  the  rail- 
way company,  but  who  was  not  appointed  such 
attorney  under  the  corporate  seal  of  the  com- 
pany, and  as  the  railway  company  was  a  cor- 
poration^  the  appointment  should  have  been 
under  their  corporate  seal.  The  sessions  were 
of  this  opinion,  and  dismissed  the  appeal.  A 
rule  «tri  for  a  mandamus  to  the  sessions  to 
bear  the  appeal  having  been  obt^ed : 

Heldf  thiat  as  there  was  a  power  in  the  com- 
pany's act  for  the  dirtetors  to  appoint  the 
officers  of  the  company,  theappoihtment  of  the 
attorney  need  not  be  under  seal,  but  that  a 
parol  sppoinUnent  waa  sufficient. 

Held,  also,  that  as  no  objection  wab  taken  in 
terms  aft  the  sesuons,  that  the  attorneys  giving 
the  notice  of  appeal  were  not  in  fact  attorneys 
to  the  company,  it  wtia  not  necessary  that  any 
evidence  sbould^  have  been  given  of  the  fact  of 
such  appointment  by  "pOiXoL  Reg,  v.  The 
Jmtieee  of  Cumberland,  35  L.  O.  370. 

And  see  Taxation  of  Coets, 

CLISNT's.  i;NJJiLN^TY..,      r   >   , 

A  person  charged  as  a  lunatic  made  (with 
the  sanction  of  her  counsel  and  attorney)  an 
agreement  to  dispose  of  her  property  in  a  cer- 
tain manner.  Toe  agreement  was  made  pmd- 
S\  an  inquiflilioa  into  the  fact  of  her  loaacy. 
a  afterwards  brougjit  an  action  to  recover  the 
deeds  delivered  up  under  the  agreement :  Held, 
that  she  was  entttJed  to  recover  them. 

In  such  a  case  it  is  a  proper  question  to  be 
left  to  the  jury,  whether  the  plaintifF  made  the 
agreement  of  h::r  own  free  will,  or  through  the 
recollection  of  her  past  confinement  as  a  lunatic 
and  a  fear  of  the  renewal  of  that  confinement. 
Cumming  v.  Ince,  35  L.  O.  214.  .. 

cova^UiAOY. 
Sei^  Strikmff  off  tlu  BolL 

I«IABILITY. 

If  attorneys  conducting  the  bUsmess  of  a  flat 
fai  bankruptcy  take  out  a  summons  to  attend 
before  a  Commissioner  under  Mat.  6  G.  4,  c. 
16,  s.  33,  which  is  disobeyed,  and  thej  after- 
wards  obtain  a  warrant  of  the  Commissioner  to 
arrest  and  bring  before  him  for  examination 
the  party  so  summoned,  which  warrant  proves 
invalid,  the  attorneys  are  not  liable  in  trespass,  < 
if  they  have  taken  no  steps  in  the  execution  of 
the  warrant,  except  ordering  it  to  be  prepared 
by  an  agen^  who,  when  it  was  ready,  gaVe  the 
messenger  notice  to  take  it. 

Although  the  attorneys,  in  applying  for  the 
warrant,  used  urgency,  and  being  told  by  the 
Commissioner  that  they  must  take  it  at  their 
peril,  said  they  would  do  so.  Cooper  v. 
Baring,  7  Q.  B.  g28. 

LIBN   ON    DILVD4   AMD   PAPUU}.     , 

F.  ani  lii».«^tMrMgra  iia|M«Mflihip»  mikta^ 


ployed  by  C,  who  bacoaet  iadebled  to  tes 
another  partner  joins  the  irm,  and  m  mpiot 
of  work  done  by  the  diBae,  a  bin  of  leoitsisia* 
onrred,  and  certain  papers  betonging  to  Gl 
come  into  their  noasession :  lieU^  that  ths  dm 
of  ^iree  had  no  aen  upon  the  papeis  so  atis 
enable  them  to  relai»  then  ia  respeet  of  tb 
bill  of  costs  due  from  Clothe  liDsner  ink  k 
re  Foreham,  35  U  O.  260. 

LONDON   AOBNT. 

SeeJpea^. 

PniVILB0«D  COMMtmibATIOlW. 

Discovery. — Dfliittrrer  of  witness,— K  solid- 
tor  is  not  bound  to  disclose  professiooal  cod- 
munications  which  took  place  between  himidf 
and  his  client^  although  no  litigation  eziitedoc 
was  contemplated  at  the  time. 

The  same  rule  applies  to  similar  commuoi- 
cations  between  the  solicitor  and  a  third  paitj 
who  acts  as  the  medium  of  communicatioo  »• 
tween  the  solicitor  and  client. 

A  solicitor  demurred  to  interrogatories  Kek- 
ing  a  discovery  of  communication  between  hia 
and  J.  B.,  stating  that  in  such  coaimaoicatiot 
"  he  considered  and  treated  A.  B.  as  represeflt* 
ing  his  client  and  as  being  the  medinm  of  coo- 
munieatioB  between  him  and  hisdisnt:"  HM, 
that  he  had  brought  the  case  within  the  nikai 
to  pi^otection. ,   Carpmael  v.  Pouns,  9  Besv.  1& 

RAILWAY  COMPANY. 

See  Appointment  of  Attorney. 

SKjavICK  OP  NOTICB. 

When,  where  neither  the  party  nor  hii  attor- 
ney are  to  be  found,  the  court  wiU  deem  a  senb 
aft  the  place  from  which  aflMsrttaaredatedtohi 
sufficient    Wenham  v.  Bowman,  35  L.  0. 39^ 

aTRLKINO  Of  r  T9B  ROLU 
Conviction  of  con^mraey.^^'Steoersal  rfj^ 
ment. — An  attorney  lof  this  oeurt  was  convideii 
and  received  judgment  on  au  indktmeatduig' 
ing  a  conspiracy  to  defraud  ptftiaa  of  ffiA 
and  that,  in  pursuance  thereoC  9ae  coaspinttf 
obtained  the  goods  ont  credit,  and  the.sttwy 
seised  them,  by  a  qoll[ua|ve  eaayntion.  wludiis 
sued  against  such  conspirator^.  JbidpMD'*^ 
reversed  for  insufficiency  of.the  indirttneat 

Held,  a  sufficient  ground  ibr  strikiitf  luB 
off  the  roll,  though  no  affidavit  was  maw  tU 
he  had  committed  the.oQence»  but  only  tbi^ 
had  been  convicted  ;  and  though^ he  depo« 
that  the  money  produced'  by  the  execotioD** 
jiistiy  due  to  him' from  such  alleged  conspin&l> 
and  denied  that  he  had  been  **  a  paity  or  pmy 
to  such  criminal  conduct.**  as  was  stated  in  tbt 
indictment,  or  that  it  contuned  any  efog 
punishable  by  law ;  the  affidannt  sot  speaij[ 
denying  the  conspiracy,  or  that  die  act  cb«l" 
was  done  in  pursuance  oC  it*  is  w  ^^^ 
a  B.  129.  . 

Case  cited  in  the  judgment :  £sfsrt>  Btmem 
t  Cowp.  829. 

TAXATIOM   or  COiTf. 


Tht 


1.  Service  of  mbpgnn.io  omM  •^Wto'C 
[ie  soBdtor  of  a  defendant'iAo  VHa&m 
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lumng  dfed  dumfr  the  tuation  of  the  eoHs 
SKdertd  to  be  pid  by  the  defendant,  and  there- 
non  the  Taxing  Master  refuaing  to  proceed, 
ue  defendant  wae  ordered  to  be  aenred  with 
flobpCBna  to  appoint  another  toltcitor;  and 
i0nrioe.of  It,  nnder  the  obrcnmstaneee,  at  the 
kte  reeidenee  of  parties  with  whom  the  defend- 
ant hurt  a«d  naually  reeided,  was  ordered  to  he 
deemed  f(ood  service.  Gibson  y,  Ingo,  35  L.  O. 
990. 

2.  Agreemeitt, — ^An  agreement  that  a  solicitor 
shall  be  paid  a  certain  sum  per  day  above  his 
usual  costs,  is  not  such  an  a^:reement  as  makes 
it  necessary  to  obtain  a  special  order  for  taxa- 
tion.   Re  George  Eyre,  35  L.  O.  323. 

WITNK88. 

See  Advocate  :  Privilege, 


ftafo  of  <So0t$. 

AFFIDAVITS. 

The  Court  vefiiaed  to  appoint  a  receiver  of 
partnership  property,  though  after  a  diaeolutionj 
where  there  was  no  allegation  of  mismanage-i 
mtnt  or  waate,  and  theeffMt  of  the  appoint^ 
ment  woukl  be  to  hinder  ifae  business  being 
carried  on  aeoording  to  the  original  agnement 
oo  which  the  parinmhip  was  founded.  The 
oosts  of  affidavits  filed  bjra  defendant  in  oppo* 
Htion  to  affidavits  filed  by  the  plaintiff  after  an- 
swer, and  therefore  inadmissible,  ordered  to  be 
borne  by  the  plaintiff.  Child  v.  dive,  55  L.  O. 
866. 

APPKAL. 

1.  BiU  for  injw^ction  where  plaintiff's  title 
fads  at  law.-^Appeal  for  oosts  onfy' — ^This 
Court  has  no  jarisdiction  to  mulct  the  defend- 
ant  in  his  cost^  of  an  injunction  suit,  upon  the 
gprounds  of  a  vexatious  aod  expensive  defence 
of  the  action  at  law,  wherein  the  plaintiff  failed 
to  show  a  title  to  the  subject-matter  of  the  bill. 

An  appeal  for  costs  only  will  be  entertained 
whenever  a  principle  is  involved,  or  the  practice 
of  the  Court  requires  to  be  defioed,  or  a  par- 
ticular estate  or  fund  has  been  charged  with 
them,  or  they  have  been  refused,  contrary  to 
the  usual  practice,  as  in  a  bill  for  discovery, 
&c.     Chappellv.  Purday,  34  L.  O.  103. 

2.  Motion  in  respect  ef  costs  only. — The 
Court  will  not  rehear  a  motion  in  respect  only 
of  costs,  if  it  be  necessary  to  investigate  the 
facts  of  the  case  for  the  purpose  of  ascertaining 
the  propi-iety  of  the  decision  in  respect  of  the 
costs.    J^yeri  v.  IVetkerall,  34  L.  0.  79. 

OOVNTT  COURTS. 

1.  Actions  commenced  since  the  act, — Per 
Baron  Flatt. — Plaintiff  in  an  action  commenced 
•inee  the  15di  March,  is  entitled  to  coals  if 
there  was  no  County  Court  open  in  his  district 
at  the  time  of  his  suing  out  the  writ.  Sed  qtuere. 
Pmrher  v.  Crmtek,  35  L.  0. 196. 

2.  The  Countv  Courts  Act  has  not  repealed 
the  provisions  of  the  Middlesex  Coiirt  of  Re- 
qioeste  Act  for  entering  a  suggestion  to  deprive 
m  phuntiff  of  costa.  Sansom  v.  PHce,  35  L.  O: 
919. 


COURT   OF  REQUESTS. 

Jurisdiction. — An  action  was  commenced  in 
a  Superior  Court  in  December,  1846,  for  a  debt 
recoverable  under  the  provisions  of  a  Court  of 
Requests  Act.  Notice  of  declaration  was  given 
on  the  28th  of  March,  ld47,  on  which  the  de<* 
fendant  paid  the  debt.  The  Court  of  Requests 
Act  provided,  that  where  a  party  commenced 
proceedings  in  the  superior  courts  for  a  debt 
recoverable  under  the  Court  of  Requesta  Act, 
he  should  have  no  costs.  The  plaintiff,  how« 
ever,  demanded  6/.  17^.  costs,  which  not  being 

Said,  he  signed  final  judgment  on  the  1st  of 
fay,  and  issued  execution.  No  County  Court 
was  established  in  the  district  until  Marc^ 
1847. 

A  motion  being  made  to  set  aside  the  exe- 
cution and  enter'  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  costs. 

Held,  that  as  the  plaintiff  had  commenced 
his  action  in  the  superior  court  at  a  time  mfhtn 
he  would  not  have  been  entitled  to  any  costs^ 
he  could  not  recover  them  now;  for  the  9  ft 
10  Vict.  c.  95,  merely  repealed  Courts  ti 
Bequests  Acts  from  the  time  of  the  establish* 
ment  of  the  County  Courts  in  tbe  distriott 
where  the  Court  of  Request  existed.  Warbarg ' 
V.  Read,  35  L.  O.  68. 

C0VENAJ9T. 

SotJmisdiction, 

DISCLAIMER.  . 

Dismissal  of  bin.— On  an  application  of  t]»s 
plaintiff  to  dismiss  his  bill  witn  costs  against  a 
disclaiming  defendant,  without  prejudice  to  anj 
question  how  the  costs  of  such  defendant 
should  be  ultimately  borne,  order  refused. 
Wigginton  v.  Paiemmty  35  L.  O.  391. 

EXCEPTIONS. 

A  plaintiff  who  had  not  served  the-  order  r«» 
ferring  the  exceptions  within  the  proper  time» 
wss  refused  a  motion  to  dTischarge  the  order, 
or  to  take  the  exceptions  off  the  file,  and  was 
ordered  to  pay  the  costs  of  the  irregular  service. 
Atleer.  Gibson,  35  L.  O. 

FEME   COVERT. 

Verdict  obtained  on  a  plea  of  coverture^'^ 
Where  a  married  woman  obtains  a  verdict  upon 
a  plea  of  coverture  pleaded  by  her  in  person^ 
she  is  entitled  to  a  taxation  of  her  costs  out  of 
pocket.    FnuUey  v.  Farquharson,  3  C.  B.  347. 

IK  JUNCTION   SUIT. 

See  Appeal,  1. 

INSOLVSMT. 

See  Security  for  Costs,  4. 

IlfVESTMENT   IN   IJLMD. 

2  4*  3  Vict.  c.  cvii.— The  circumstance  of  « 
party  having  made  three  applications  for  tho 
investment  in  land  of  different  portions  of  the 
purchase-money  of  lands  taken  under  an  act  of 
parliament,  is  not  sufficient  io  induce  the  Court 
to  refuse  him  the  costs  of  a  fourth  application 
to  i&vest  die  tesidae  in  the  funds.  1%e  Her" 
Tastme  Cumpmy,  M  U  0.4th^ 


fthi%«Hit J%Ml^OMi>  ^4iii%^^3CbdlAif\wiK 


ftJHjLMVtCpW   OP  JVPOS   AT  CHAMBERS. 

.Qnm^tT'Di^  7  G«a.  S,  c,  20,  extends  to 
ap^ipiie  of  fpvenanl  on  the  inortgayEe  dred,  ae 
«»Um totctxoiM  on  boftdt.ffiven  as«coUateral 
•mkrily..  'II10  junadiflion  coii(erred  by  that 
•l^tute  OP  ^  the  Coun,"  inay  be  exercised  by  a 
judge  at  chambers— and  semble,  the  "  costs  " 
to  whick  the.plaintif'.  is  eatitled^  .are  ooly  the 
cosU  in'soch  suit. 

Where  a  mortgagre  sued  on  the  covenant  for 
reiMyment  on  the  mortgagee  deed,  and  a  judge 
■I  chambers  made  an  order  on  him  under  the  7 
Geo.  3,  c.  20,  to  stay  proceMfngs,  and  givt  np 
the  deeds,  &.c.,  on  pajrment  of  principal,  in- 
terest, and  costs  of  that  sdtt,  the  Court  dis- 
charged a  rule  for  setting  aside  the  order. 
Clay  ▼.  aUthf.  91  L.  o.  in^., 
See  Ctmrt  0/  Requeiti. 

.     I.UNATZC, 

ilf-MfiMyiii^  mortpaaed  et/a/r.— The  costs  of 
orauimgun  otder  under  11  G60.  4,  and  1  W. 
4,  e.  60,  for  committee  of  a  lunatic  mortgagee 
to  re*convey  the  mortgaged  property,  must  be 
paid  out  of  the  lunatic's  estate.  R0  Tomn9§md, 
ML.  0.469. 

MOTIOM. 

Where  two  Msadantp  «pp«H-  by  the  same 
solicitor,  and  two  Botices  of  motioii  are  served 
on  their  behalf  on  the  same  day  to  dkaiaa  the 
bill  for  want  of  prosecution,  the  costs  of  one 
motion  only  ,wiil  be  allowed.  Balemr§M  t. 
HiMiffoii»d6L.0. 171. 

N«W  TRIAL. 

A  rule  was  mafje  absolute  for  a-naw  tiaal, 
without  any  mention  of  costaittihe  rules  HM, 
thaMhe Blaster wmi right  in  aUowiagthe soc- 
eessful  partv  all  such  cosU  ^  the  first  trial  as 
were  available  for  the  second. 

And  therrf  ire,  that  he  was  right  in  allowing 
tbfl  costs  of  the  briefs,  subpcsnas,  and  copies  on 
the  first  trial ;  hut  not  the  fees  on  the  briefs,  or 
ih«  consulution  fees,  or  the  cosu  of  seiTing 
the  sabpcenas  for  the  first  trial.  Lambert  r. 
Ljfddam,  4  D.  &  L.  400. 

OFFICIAL  A8BIOIHIJU. 

See  Stemrityfor  Costs,  1. 

jTAVsmirr  ufTo  covst. 
To  debt  for  goods  sold,  money  lent,  &c.,  the 
defendant  pleaded,  except  as  to  15<.  parcel,  &c., 
never  indebted,,  and  as  to  the  said  sum  of  16*. 
payment  into  G}urt.  The  plaintiflT  joined  issue 
on  the  first  plea,  and  accepted  the  15i.  pid 
into  Court.  The  issue  was  tried  and  found  for 
the  defendant :  Held,  that  the  plaintiff  was  en- 
titled to  all  the  eoale  rckting  to  the  16f.  paid 
into  Court.  Harrison  v.  W^t,  4  D.  &'L.  519 ; 
8.  C^  16  M.^W.  816« 

CsM  etted  in  tbe  jndgrment:  Coodti^  v.  Gold- 
smitb,  «  fA.  &. V.  tot ;  ^  DqwU  188. 

Attmekment  <^  qf  the  Cemri  qf  Cika«c«y.— 
Where  a  prisoner  in  execution  under  an  at- 


a. 


taehttentiisuedi 
applies  to  a  judge  at  chambsttLundeiAi^dMK 
Vict.  c.  96,  and  upon  an  affidarit  of  lemaaC 
the  summons,  which',  howi^,  has  aeter  bcei 
served  so  aa  tvrtack  the  Mft9r«Ml4hiril4ri 
makca  an  order  for  hiadisAargii^  llwrgBiliwI. 
grant  a  mle  to  aet  aaida  soch-  eiikivrsieefl** 
ttf  as  it  may  operate  to  protect ths  sfeidHk 
prison. 

The  Court  wiH  direct  the  eoata  of  ihsapiek 
tion  for  such  mle  to  be  paid  by  die  pntoacr. 
Wenkam  ▼.  BowNMm,  35  L.  O.  39S. 

iBCUSITT  FOR  COSTS. 

'  1 .  Oficial  assi^ee.— The  oflldal  auigQcc  o( 
a  bankrupt  or  insolvent  is  entitle  to  be  ia- 
demnifiea  a^^ainst  the  poets  of  an  actionbrosglit 
in  his  name  without  his  authority. '  Isetr. 
Bo«,  16  M,  &  W.  3(KL  .  ,,    • 

Cue  cited  in  the  Jwdgeifiit;  Wbitebcti  t. 
Hufhes,  S  Dowl.P.  C.  S58, 

3.  When  plauUiff  temforariljf  abandom  Va 
refttfmee.'^'ilie  description  aa  of  hie  ee^il  tul 
long-established  piece  of  reeidence  by  a  pin* 
tiff  who  coaoeeU  the  place  of  hie  eetoil  abode, 
whilst  under  appreheneion  of  being  eensdvfih 
processes  et  law  in' matters  uneeSisclrf  silk 
the  auit,  is  not  auch  a  fraudulent  dhadenpboi 
as  will  entitle  the  defendant  to  mdm  fir* 
curity  for  costs ;  especially  if  it  a|ypeaEi  0b  tU 
pleadings  thai  die  defendant  is  an  acofftstim 

to  the  pkintiC.  Hmr9t  v.  hMek,2i 

89U 

3.  Pe/t/um.— The  rule  wMA  nifim  i 
party  resident  out  of  the  jurisdiotian.  «>  giw 
security  for  costs  applies  to  a  petition  jp  sell 
as  to  a  bill.    In  re  Dolman,  35'  L.  0. 17e. 

4.  Jesoleeilf/vletiiti^.->In  anecf^  ht  ik 
infringement  of  a  patent,  the  Cdmt  «ill  id 
grant  a  rule  nisi  calling  upon  an  i^rtsi 
plaintiff  to  give  security  for  costs,  wbere  tbt 
circumstances  do  not  at  least  lead  to  i  «troaf 
presumption  that  his  assignee  will  adopt  tbe 
action  and  proceed  for  the  beoefit  of  tiM  otalt 
Stead  V.  WiiUams^  35  L.  0. 395. 

5.  The  defendant  obtained  an  order  /or  l^ 
curity  fbr  costs,  on  the  ground  that  tbe  phii- 
tiff  resided  out  of  England.  Before  that  onk 
was  complied  with  the  defendant  'arrested  tbi 
plaintiff  m  a  cross  action,  and  the  htter  «at 
to  prison,  and  then  took  out  a  sutnmans  ^  ^ 
scind  the  order  for  security,  upon  which  «i 
order  was  made  suspending  that  order  ss  lo^f 
as  the  plaintiff  remained  in  actual  cm$o^  ■ 
the  cross  action,  and  giring  the  deto^wt  i> 
the  present  actbn  10  days'  time  is  ^iai 
Some  days  after  this  the  dcfradant  ia  Ai 
action  discharged  the  plaintiff  out  ef  <3Si^t 
who  at  the  expiration  of  the  10  davs  si^ 
jud^ent  for  want  of  a  plea,  thoogh  he  [^ 
plaintiff)  had  not  given  securitj:  UtH  ^ 
the  judgment  was  irregular,  «e  the  eider  te 
security  for  costs  reTiyed  on  thejJeinlii**  ^ 
chai^  from  prison.  Todd  r^Jaifsmt  J^ 
L.0.394. 

6.  FdaintijT*  remdtmce  noi  m^/kkatif  m- 
scribed.  —  Security  for  leeaS^  Jms*  he  gi^ 
where  the  descfiptioB  of  the  pWilif  i  ^ 


Atgjpjhtrnjpiif  y  CMii>^»jnawiit»  em^  juhu 


aUmwtv.Bmi  Ba- 


li 

^MabtitimmiwumM  far^wmmmr  littoMMfto 
for  bnaok  oi-  a 
TjljiHi'imry;  tiw  trad  hasnag  been  pottponed 
M  tti»  iartin  of  ^w  df  CwiiiiiBli,  tlw  phuntiir 
detuned  the  espcain  of  the  reseel  in  this 
r-foraiMnodof  aoodsTi*  hsviag  been 


tdiiaed  h]r  coiAieel  that  he  eoold  not  taf^ 
amine  him  under  the  1  W.  4,  e.  ii,  the  de.  _., 
ants  havit^  inUmatad  an  faitention  to  eiB-irk- 
nesMO  to  kn^fogn  hk  eondqel:   HM^Uba^^ 
upon  lanthm  of  coats,  the  pliinliff  wafrantitled' 
to  snbsisteoee^aioiiev  for  the  witneas  durittg  Iho  * 
period  of  his  detentioa.    19mm  t.  W&t^  t 
0.8.387. 
CaM  cited  ta  tbe  jad^iaflttt:  Bsrrjr>.  Pntt,]  ' 
B.&C.  S76. 


BOtlNESS   OF  THE  COURTS. 


,      CHAI^CBRT  CAUSE  LIST. 

ffUtWft  b$frr9  and  •fier  XuUr  T§rw^  1848. 

'    ATtt1«COUf*B  tnit. 


Anrfr  €9mtt\Un. 


5.0. 


I  8bsrp 

^mico 

ittodskioiea 
|Oii«»    ' 

.     (WiUoa 

, '  Vino 

Wettby 
'  /Ditto 

©ftie 

Frmter 
'     jfCa^iatr^itt 
Iumo 
lOillo 
Ji^iryaiiee. 
I  Maxwell 
IDuto 

^yd 

ViitU 

Googli 

Attornej-Gen. 
la   r*    Ludloif 
ChariUcf 
\  Bulks 


pl.bd. 


Dins   f 

AUfnif,  ditto 

Wilson) 
Ditto     l  tppeal 
Foster  j 

Ditto  ditto 
JoBst  ditto 
Marrsyj 

Mmyf' 
Ditto    ) 

Kibblethwmits,  appeal 
Ditto  ditto 

Boyd  ditto 

Hyde,  oauas  by  ohler 
Bait,  appeal 

Oibbs,  ditto 


ditto 


Leabey 
Ditto 
Cttriiag. 
Grove 
*  BUir 
Biicb 

ffiiuips 
Keyaolds 
St.  Victor  (psa^  Deversos 
psr> 

)Bmmk 
Milo 
Ditto 
Chrke 
Aiioraey-GoD. 


By  order. 
Wbiual   I 
Beaks      f 
Kdfwortb 
Lord  Melloa 
Ditto 
fUffat 
Bastard 
Ormond 
Joy,  4  csQses 
Bircb      *       ] 
Ditto  j 

Wbelsa 


sppssl 

ditto 
ditto 
.  diuo 
ditto 
ditto 
ditto 
ditto 

I    ditto 

ditto 
dteo 


ditto 
ditto 


'  Turser 
Forbes 


^rsd  ii(fM|i 


.  Hiseos 
Boddiogtoa 
Wybura 

Mayor,  &c.  of  tbe  Boro' 

or  Bostoa  ditto 

Newport  ditto 

Herriaf  ditto 

Leak  ditto 

€hiy  ditto 


Bovea 


Kefl 


Via'C^xiRfllor  irf  9nifiM» 

PtIASa  DBMOaSIRS,  CAUSBS,  SXORffTIOMS,  AIIO   f  OS* 

THBR  oisBcnoas. 

West  Coravrall  Riiilfray  Coanpany.  •..  Hobatt 
desB. 

Baker  s.  Bvker,  dem. 

B.  O.  G.,  Myers  v.  Maodonald,  t  esasss. . 
\  Wsstell  e.  Leslie,  fur.  dirs.  sad  saas.  pL  bd. 
(  Bird  V.  Ford,  oasss  by  ordsf. 

Same  v.  Ssme,  suppl.  bill. 

Uisksoo  a  Maiosrscio^^oasasa. 

Cbaaibefs  o«  ^iggeia. 

{Ladbraoka  o.SBBitli  f 
J^rowae     V.  Ditto  % 

KsrlofBalBarrsso.  Jobnsoa,  exoas,    r    •  ' 

Dttke  of  Leeds  v.  Earl  of  Aiabesst*  eMosi      ' '  >  J 
Batssrsbsll  «.  Btsbop  of  Wiocbssisr*  far.  dfrs. 

sod  costs  

Jeokiase.  Briant,  far.  dirt,  and  eosts. 

Adefi^.  Arsibld,  ditto 

Roberts  «.  Robetts. 

Uffsao s»  Jisctoa.  gcsasss,  fig^ dtofc  aad  eaetSi   ? 


Orsen  «.  Boarke, 
Coctnog  «.  Briggs. 
Palmers.  White. 
Jones  V.  Etsos.  ' 
Salomons  v.  Coonop. 

IRainboir  «.  Lamb  fur;  dirs. 
Ditto  V.  MosSy  caaae. 
Starges  v.  Arrosrsmitfa. 
Jones  s.  Walker. 
Boarkes.  (ireen. 
Pembertoa  s.  Wilsoeks, 
DobsoB  V.  L^,  far.  dirs.  nit 
GrecAirood  ««  GriKua.  , 

Weatbrook  v.  Kpight. 
Johasoo  s.  Tocker. 

Focoek  f .  Johnson,  far.  dies,  snd  eosU. 
ValUsmy  v.  VulHamy. 
Riwaey  v.  Hale,  exons; 
Jowott  e.  Board,  fur.  dirs.  aad  eosts. 
Skarf«.8oulby. 
Cook  V.  f  yaney,  far*  diss,  sad  i 
Parkin  «.  Swdassoo. 
Bailey  e.  Parry,  fur.  diia.  sad  t 
Rodney  e.  Rodney,  3  oaasos. 
Cotton  V.  Pearnte. 
Wood  V.  Smith,  for.  dirs.  andooSts. 
Embenon  «.  WttiT(|^  1  nmiies. 
14lfc  AinU,  Price  «.'  Parker. 
Askow  V.  Davidson,  fur.  dirs.  sod  e6at«L 


.7/ 


am 


GbtaMiM  Lam  CSnte  Xute: 


COICMOM  LAW  GAUSB  USTS. 

NSW  TBIAL4., 

sadttonniiiad  it  the  end  dftha  Sittiiigt 
•A«r  HilvjT  Tent,  164e« 

£iff«r  nrm,  1846. 
T*»*.— WorA  &  moclmr  ».  GrMbim— Dundma. 
LiwrpMi,— Doe  d.  Htjward  9.  Tinslty— Cromp- 

tOB. 

FMMttr  Turm,  1847. 
Xand««r— Newton  Mid  MOthM>««  DddMr-^Crow- 

d«#. 

r<n;«<pft— Bower  «,  Wood->-Wbi(obav«c 
Z«MMt«r.«-TttrBor   Md    Mochor   v.  Hartloy— 

Msrtin. 
Liottpaolj^YwAw  V.  FestoB'-EiiowlMk 
S«MrwC*^Tbo  QoooB  «.  InUbiUnMi  of  Trtbing. 

of  EMtMarb— Cockbttrti. 
SfiWfft.— *Tbo  QttMD  •.  Inbebittftto-of  TytUng 

of  Mooro— SaiiMw  '    * 

Ttimt^  Ttrm,  1847. 
l#iMU£M«r^— CUjardt  «.  Oetbiok  and  ftnotbor  — 


Miehoilmgi  Term,  1847. 

JlffdiKiMr.^Hilton  #•  Earl  GraoYille— Attoroey 
GoDOral.  ^ 

Middltitr,^S*mm  v.  St»o--S«»rjeattt  Talfburd. 

ATtddieaex.  —  Xbo  <^i«ea  t»  Foaiaiae  Mor^au  ~ 
Sif  F.  Tbeaiger. 

Wd4kux — Booaoy  «•  I>arid«>n«*S«ij^fiQt  Shee. 

LoiidtfBu— StoeU  V.  Hon- W.  H.  W»Uon. 

lofidin. — Arebibald  v.  Tatbaii— Sir  F.  Theiiger. 

iMMfm.  —  Nawton  and  aaotb«f •  v.  Ltddiard — 
Cbamborv. 

SNjTtftfA^^Rkf  ban  «.  ClMBviita^SaHeafiC  Byl^a. 

G&ttefiftr.i-.Piko  V.  Stevena,  Raq.— Keating. 

lWlr.*^Aoderaon  v.  lk>jnton— Martinv 

Forfc.---Cbartor,  a  pauper,  v.  Greaoie  and  anoCber 
— Knowlea. 

DicrftcM.-Hiiinble  v.  Honter-^W.  H.  Wataon. 

Umrpa^L  —  Bell,  P.  O.  «.  Lord  Ingeatre— - 
Martin. 

/Jarrpaaf.— Xorria  v.  Freab-— Know1«». 

Jhvon^-OinfUi  o.  B»ker— Serjeant  Khtglake. 

D«fifn.~Ford  0.  VViddieombe— Crairder. 

l»fi«ii.— Same  e.  S«ine-i-»Seijeani  Kioglake. 

BrMtoi.— -Djri*re.  Cowle/— Sani«.    • 

jreitf.p— VVmy  v.  Tofce  and  aootber— Lttab. 

fr#Ml.— Giiea»  aeo.«  and  otbers  v.  Groiree-— Cbam- 

F/JiK.— F^wardf  and  Wife  e.  Williama— Attor- 
ney-General. 
Ffint-^Roberta  e.  Campbell— Welaby. 

HikrjfTtrm,  IBIS. 
MydU>€x,—'Th«  Queen  ».  Cutlrr  aipd  anolber^ 
Afiri^fnrjr.— (ieorge  r.  Maroaia  Conyogbam. 
toadM. — Wataon  r.  Earl  Cbarlemont  and  otbera. 
i^eedba.— I  rimen  t>.  De  Bmgb. 
Laadaifv--Williina  v.  Wood 
Jjtmdou  *-^.'ollard  v,  Iiaa. 
Jjomdan,  —  Tbe  Que«n  a.  Cb^raetie. 

TrM  dunmg  Hihr^  Ttrm,  1848. 
JI#Udltte<.^Mitcboll  e.  Crodeaon« 
AfidUlaaMk-^Deacott  «b.  Uowdon. 


BMI.AMI«»  BVLia. 

ANfcp  Tmn.  1848. 
Firat  Day. 
WmiM  WilliaM,  E«q.,  Ib  i«  PblUp 


IB  tbe  Biatltr  of  tbe  Mjdla«d  Bwlinf  CAM. 

Gee  f .  Feaniler.  ^.     ^  ^^" 

Ib  re  Batty  nad  Thompaea. 

In  re  £aat  and  West  India  Doekaand  lahaUa^ 

Ib  re  Eaatand  Weat  India  Oocka  and  WiUim 
Bradabaw* 

lare  Wellealey. 

SoaddiBg  9.  Lorant. 

In  re  Acwortb  and  Dt^waett. 
Tbe  Qaeen  v.  Council  of  tbe  Boroagb  of  Wtnriek. 

80BW  e.  Council  of  tbe  Boropgb  of  Coag^'^^ 

Same  e.  fiiabop  of  Rocheater. 

Same  e.  Robeit  Vi^k^iy. 

Same  o.  Benjamio  Parbam,  Eaq. 

SwBo  B,  KjcyUrd  Brigbtmaa* 

Seeond  Day. 

In  tbe  matter  of  Pauling  and  anotbWi  and  tki 
fiaat  Lancaabire  Railway  Company. 
In  re  William  Haynea  and  anotber. 
Hole  and  aooCberV  KerabBW«  ' 
Mind  a.  IlliDdea. 
In  re  Goodacre  and  anotber. 
In  ra  Zerab  and  Smitb. 
Ib  re  Ranken  and  olberf. 
Tbe  Queea  e.  Jamea  Molt. 
Same  e.  Payour^  J|,rulea. 
Same  a.  Eaaterh  Countiea  EaHwey  CoMpaaj. 

Tbird  Daf« 

Tbe  Queen  v.  Joaepb  Scbleainger. 

Same  9.  Treaaurerof  the  Borough  of  OtirtftrT. 

Same  e.  Lorda  of  tbe  Treasury,  Exparte  Uobbia. 

Same  9.  Juatieea  of  Laneaabire,  Appeal  of  b^ 
bitanta  of  WolTerfaamptoa. 

Sane  9.  Ipawieb  and  Bury  $V  EdmB«4|  Siilwif 
Company. 

Same  9.  Juatieea  of  Kiddleaes,  Appeal  of  Rtkit 
Cook. 


Eaatar  rerai,  1848; 

Wbitmore  and  Co^MorrU,  Bt..  au  Dk.  e<Bl» 
fort,  dem. 

PfiilpoL— lilorrell  9.  BiddU,  speoiBlcaaa. 

Gongb.— Bowerav.  NtsoB,  deat. 

C.Bell.-.Glegg  and  otbe«  v.  DeaidaB.  ipwid 
Tordiet. 

Roy  it,  Co.-^Doe  dem.  8«iit1i «,  BirkiB,  wftd 

WUliamaondb  H^^DaiU  «.  U^fd  aad  aaode. 
apecial  case. 

Aabley.— Freeman  aad  Wife  «.  Bailey,  dca. 

Ha«rkina.-«Coakea  a.  Sberriagtoa,  award. 

Coode  aad  Co.-^Doe  d.  MUleCt  9.  Millcct.  fp«d 
eaae. 

BoltoB.-.-^atler  9.  Cooke  Badoibefa«apaeMl«» 

Cbilton  and  Co.—- Cutler  9.  Bower,  ^eai. 

Kinaey. — Doe  d.  Pennington  9.  TaaMM.awad. 
Staada  otrer  u'll  .1>inity  Term. 

Nixon.— W.  A.  Gbualin  9.  Gregory  aad  aaalte. 
dem.  to  deft.  C  regory'a  pleea. 

Samow— DaTiauo  9'.  Wilaon  and  otben,  daa. 

Wilbama,  J.  GriiStbt  9.  Um.  aoed.  fte^di^ 

Coppock.— CoUcU  9.  Curliagp  dem. 

Gregory  aad  Co.-«THBity  Houae  9.  BaA 
apecial  eaae. 

Tiiaoa   and    Co.'^  Oibm  mmA    otbata  h  & 


Katlierioe  Doek  Companf  •  apecial  eaae. 

NewboB  aad  E.— HoafB  v..Sil9erieek«  ( 
judirment. 

TIppetU  aad  8.^Laurte,  KflU^  aad  a 
Bendall|  aircat  of  judgmeat. 


Cmmmm  Urn  Caif^hmhJ 


«tt 


dtfeaduit  TempU'a  pleM. 
Furrier  tn4   W.  — Mc#ng  vid    otben  «•  Von 

*  -LewSfe^-^WiMtt  V.  Oidderor,  dea. 

M ados  Aod  W.-»Bonme  v.  Scott,  special  ease. 

Fry. — Reed  e.  Seller  and  another,  saed  with  an- 
odier,  dem. 

Makinaoi*  and  S. — Folk  v.  Force,  eaedwitb 
EMmM,  d'tem  to  delbndant  Force's  pleas. 

BMgH  and  Co.— Rasaell,  eztrix.,  e.  Pbtnips* 
Bt.9  special  ease.- 

Palmer  and  Co.— (loosens  t.  Harris  and  wift  iad 
otbers,  dem. 

Westmaoott.— Spenberand  anot1ierv.Htfggi«dur, 


Freeman  and  Co.— Bird  and  another  v.  Smith, 
4vcK.«  ftc.,  d#n« 


JUmanit  Pap§rtfEaiUr  Tsnn,  1848. 


MUdUai^^WS0uM^%iM iiA99i(4i^<UMk  tad 

another. 
MiddleMjf.^Kin^  v.  Jones.- 
Jlfidd/wx.— Nind  ».  Arthur,  -. 
Xmwftfn.— Blandy  '9.'l>e  Biii^fr.^ 
Xoiulon.— Powell  t.  fiiMhti^  and  another, 
X0fluiM.^Beard  v.EgeHonand'oihera      ' 
London,— Cn*fiv.E6fe^         . 
Xo)ui(Mi. — Mauser  and  father  ;i(.  Brightman  and 

othera.  ,. 

Xonctb*.— Same  e.  Sain#l      .  '  '  '     ''  ^  *  • '  v 
XoMftm.^SDiith  V.  Robert  akdttihirs:    ''''  ^  .. 
LonAm. — Dhw,  juo.  v.  Butler  and  another.     '"  " 
ZtfiidoiivLedde^  atid  anothsV  i^.  Piirdajr. 
Hrniff.^'Hwvev  e^  Johnston.      ■  ^ 
^urrs^.— Fitsg'erald  «.  Fitigerald.  "^  - 

iTtnt.— Uwsa  and  anotli^r  e.  Bro#tt*as(d  Motller. 
H^ifMifcAc^^Tarbton  v.  Kinjr*  ^  '  '"      '^ 

i>i<rMtor.—Gd wards  v.  Lawless.  •  •  w<  f/T 

Norfn/IA.*— HngfiiM,  inn.  V*  Bidle^.' 
-  ^  ■■      "  km 


KNLAnOXO  nvMS. 

To  1st  day.— Toby  ».  Lovibond.        '    ' 
••   BattVy  aik  infant  V.' Mamott. 
«.    Faithful  e.  Gingell. 
'. ;  i  -^'    .' ,  ^ 'Barbttr  tr.  Gower. 

•  •   TolMBV.Rishop  of  CarU8le&  others. 
To  5th  day.r-I|&th^mat^r  of  Thomas  Tindal, 
Mnt^oner^c;  Ezparte  Lord  Chandof.       . 

Jo  iOth  day.-f-In  the  puttter  pfAlex'anCler  War- 
f-'aod,  «ent.^  ;pn^,  &(jB.  ^     ,...'. 

N$wTriaUo/HUmyT4mtlWr4 
^^l^b4U&>fti^Siliith  end  others,  «wifiA«a,  e.Wntson. 
.^o^ijon,— Brown  v.  Chapman. 

l/sw  Trtoli  o/"  £a«t«r  IVrm  iEsfC. 

UidiUm*  —  MorgM  and  another,  ex.  e.  Earl  of 
Abergarenpy*  •  . 

MiddUux^ — Gbddard  e.  Dohson  and  another* 

Middlutx, — Mnmy  end  others  «.  Hall. 
.Xe»*)iKr-NickeUi».  Ross,  jun. 
"  ioiiao».-*iteer.8am^. 

£oiK2pm--rHumpbreys  e.  Shuttleworth. 

jtonAww— Goodlako  ».  Kin^. 

..£^d<>9i.— Hdpwood  V,  'lliom  • 
'    2;o]u2a»^ Barked  V.  Grifflth^. 
,     Xo«<io».--Perry  e.  Parr. 

*  1oU»*.-filaciiee.Fidding. 

.  Nor/b/lr.— Garrard  e.  Tuck  (m  dower.) 

*  Sujfottf.— Vipan  ».  G4y  and  others. 
Sv^olk, — Same  v.  Same. 

/To  stand  over  indefinitely  by  consent,  per  cur. 
Slst  Jan.  1848.)     . 

'.•    >  «•  HBW  TRIALS. 

'  tfiiM^  Trrni  \Mi, 
''  'iirtdditfjsx.— Barnes,  aimioistratp|r,  «.  Ward. 
^    ;|l(i4d^.— Young  D.  Geiger.        . 
'  '  Jlfiddi<esedr«— Same  ».  Same. 

lxBu/sfi.rr Alexander  v.  ^'Kenzie,  pub.'  offi. 
^  Jl^mdoii.-^Belclier  k  others,  assignees,  v. Patten. 
"^  XMi<<on.F— Doe  dem  Royle  and  utherav.  Allison. 
:.  f  4tQ»An^— ^kune  tt«  Same. 

AftcftiielmM  Ttnn  latt, 
jrfWtfcis*.— Hopwood'e.  Whaley.     '    ' 
N     ,JtfW/«er.-^ColIinS  «.  Bennett  and  others,  exbrs. 
"^^  'Imadiittx,-^ J ^hltimon  and  another  «.' Raphael. 

ilfidd/«ffx.~Joll  and  anotber  v.  DownM. 
^    Mui^t49A:!'-^tfW   (Cotesworth    and  otheti)   v. 
Skinner.  •..'.•*    •• 


WoreeUtr.— Boraston  e.  Fraheea.  ^ 
SlBii^rdL--4iumphries  t .  Lonftnore  aad>ftiRith4r. 
Monmouth. — Crosfield  v.  Morrisott.  "  ->•  v  " 

Hilary  nrmU»t, 
•JfuWfei«!p.-^Cimottr;Th6iapsdik.'      '''•■-        [\^ 
ificbUcNX.— rSame  v.  Same. 
JftdcUcMx^-^Tappenden,  a  pauper,  «.  Ball. 
JDendM.«-^hwana  #.  Sharp^ad^hnodMiv  '"^' 
ZeniToir.— Benett  e.  Thh  Peninanlar  andOrtuMd 
Steam  Ka«>ig«iiDii0oniipe«jii.v*  ••{<    .-.-»«- 
JDeiuiMw-^^rowrther'w Setematob.      xv.^  ;^ai 
Lojiiiim.— Russell  v.  Brisnt. ,  •••"  '    ''  ""' 

Xeiid;0ii>--TappiBtf.'City'8tMin'loat<€lakiipitty. 
London.— Coctfbom  and  i^oHiar  v^l'Almtabfdek 

.      ......        !.  •  .J.-f    .     -(...T  . 

Patteaon  and  others  v.  Holland  and  othMBti...-/) 
(T>>  atand  ovar  .m-t^'Jd.^fmu in  Qileeitfa,\Baboh 
is  diaposad  of<) a  -i ;  .  •  v  .•  >-)..iv<. . 
Smart  and  anMher  ei  Sanders  aad  olbara. '  vt  i 
.  Ow^n  *»  Chailis*  •        ;-;>,.,  i^ii;-  <>.  J 
Dicker  V.  Jackson.  '  .w>«I//oii/I 

Cooling  t«  C6ke.  •  T  ■•  .(.•  ..'.H- •.i.T.vA-.Mil 
Brown  V.  De  Wtotoat  -    ....•.,  «m>i,\ 

Gay  and  another  v.  Lander.  ••rnuM 

Doe  (MiBeraad  etbaas),  a  01a)Pid§#.  ^^  v  vm  I 
£ldartoo«.-£Bmetia.Seo4^dEe*!  if^i  •  .^«  >^'l 
Doe  (dean.  Lord^e.  Cngo.  -  ••!•>--.<«•.  ^U 
Cooks  V.  Purday.  •    ♦   ,.,',..;<•     .o.ul 

ValpT  and  otbera  is-SanderS  and  aiiMhac*i  t^^. 

Smith  V.  Maraaek. .//.^..r.A 

Riw 9, FolMti       -  '  './ 

Howden  v.  Standish,  Esq.  • 

ArPBAL  CASKS,  VIS.  <.„.,,j    ,-... 

No.  County.    ..     App^lapit^j ,  jleawft4?nt 

*•   ^rJ!!?.???;?i'*r    Bu^^b       Langha« 

"Alien.' 


Southern  Dir.  ) 
7.  Worceatersbire  '  Palmed 


Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 


n^MViiaaBi,    .   .  v 

April  16)  '•••     •  *  W..1.*  , uu.nl 

t  Biotioaniai  Aneat^f  Jhdg- 
V  .    <     meat.-  ..a..,  ,\ 


Good  Frida^t 
Battor  Evo.  ^ 

Eoittr  Monday  A  Monder 
Eatter  Tuesday.  {  Tiiesdi^ 


17 

.  18  r 

.19) 

Tliuraday 
f  Friday  . 
JSatuHlay 


,  2h|Nd8ttting 

24        Banc. 
tdJ 


\Vedue«(tay,  f6th  ApriK'   SpaaM  Aigii^enU. 
Smith  V.  Kenrick.*     \  ^h  \-*  t-  -.  ,    i 


BW 


Cbmmon  Law  Value  Liuiti. 


£og8troin  and  otliers  v.  Brigbtman  and  othen. 
Tripp  V,  Sbrapnell. 

Mortimer  and  others  v.  Hartlaj  and  oth«n^ 
Doe  (dem.  Duntae)  «.  Diintaa,  Baft. 
White  and  ocbera  «•  WoodwurdL 
Penriee  o.  Penriee. 
Same  v.  Same. 

Uatd  N«frboroogh  and  others  *.  Sohroder. 
Bickford  v.  Parson  and  another. 
Hoppe  V.  Gordon. 
Humfrey,  a  litnstio, «.  Gery. 
Kepp  and  another  v.  Wiggett  and  olhers. 
Morrison  «.  Chadvrick, 
Fraaer  v.  Hemswortb, 
Sanderson  o.  Dobeon. 
Astley  «.  Fisher. 
Kernolds  v.  Read. 
Holland,  W.  v.  King  and  another. 
lA>maz  V.  Landells. 
Pean  and  Chapter  of  Elj  «.  Cash. 
Kash  a.  Brown. 
Keama-v.  Darell, 
Boden  0.  Smith  and  others^ 
Woolf  V.  City  Steam  Boat  Company. 
Monypenny  v.  Dmivf. 

Vincent  v.  Biabop  of  Sodorand  Man-anAodbars. 
Pilgrim  V.  SoathampCon  wad  Dorohealsr  fiailsray 
Compaav. 
SaturdM',  Apifi  fO  > 
IVadnaaday^  May  S  [Special  siftui— at^ 
Friday     ...    53 

Eamtr  Tma,  Ifttt. 
To  b»  ealled  on  the  ftrtt  day  of  dw  Tafm«  aiNrthe 
motions,  and  to  be  proceeded  wMi  tbajiest  day,  if 
necessary,  before  the  motiena.  ^ 

RuU  Nia. 

9tnd  Jan.  1848^— Lewis  v.  Lord  SoiSald— Mr. 
Attorney-General  end  Mr.  Temple. 

18th  Jan.  1848.— Norton  «.  Aobinaoa  aad  an- 
other— Mr.  Cowling  and  Mr.  Martin. 

11th  Jan.  laiSrf— f:sdaile,  P.  O.,  &g.  a.  Tiuwell 
—Mr.  T.  Jones  and  Mr.  BoriU. 

S8th  Jan.  1848.— Chapman  «•  Huo^khary-^r. 
Lush  and  Mr.  Warren. 

S8tb  Jan.  1848.  —  Hanlegr  n.  CuMaa  — Mr. 
Hawkins  and  Mr.  Bovill. 


Per  Ju^gaunt. 

1>M  d.  KniglK  V.  Spencer. 

(Heard  16th  Nov.  1M7.) 
Molton  and  wife,  admix.,  &o.,  r.  CamnmXy  see., 

(Heard  17th  and  fist  Jsn.  1848.) 
Sslkeld,  dk.,  a.  Johnston  and  others. 
(Heard  i6tb  Jaa.»  1848.) 

For  ArgmmmU 

Toynbee  a.  Brown,  dk.,  by  ovder  of  5m  Print. 

Booth  Easlam  Railway  Company  v.  Piekford  and 
otheia,  by  order  of  Baron  Alderson. 

Bateheraad  others,  assignees,  &c,,  a^BellaaDy 
and  another,  exors.,  by  order  of  %nm  Alderson. 

Hamilton  and  others  a.  Spottiswoode,  by  ordes 
of  BaroB  Parke. 

Graham  and  others,  assignees,  As.,  a.  idlispp* 
by  Older  ef 


Doe  d.  ICnight  v.  Samson  ttd  ottnn,bj«dir(tf 
iNmPrtaf. 

Furness  and  amother  o.  Law,  by  older  sf  Hm 
Print, 

Royal  Mail  Stean  PaeketCettiptty  v.  Aenan 
and  others,  by  order  ofNm  "Pfiut. 

Regina  on  the  prosecutiaB  off  Wm.  t^iAn  t. 
'Good,  claiming,  dec,  demurrer,  by  rule  of  ooort. 
(QttMnIs  Reiirembrancer>i  side.) 

AUan  o..Shaarpe»  by  order  of  Niti  Frimu 

l^lliams,  exor.,  v.  Griffith,  by  order  of  iVis 
PriMM, 

Fenna.  Gould,  1>y  order  of  Baron  RoTfe. 

Laim>reU  a.  The   Guardians  af  the  BtDtaoy 
Union,  special  case  on  award. 

Watson  and  another  a.  Peaawa^  by  onbr  A 
Baron  PIstt. 

Duke,  knt.,  and  others  v.  Andrews,  by  OTds  of 
Ntit  Priui. 

Nicholson  a.  Rsys.J>yaidarqf  Baron  Piatt 

TomlinsoQ  aad  another  a.  Elater,  by  order  g( 
NUi  Priut. 

Bielby  v.  Shepherd,  by  aader  of  Baron  RoUi. 

Griffith  V.  Pika,  by  order  of  Bann  Puke. 

Walker  and  othen  a.  Mscdonritf,  by  otdiraf 
Nisi  Prtvi.  I 


Coiipland  ^  Cballis. 

(Heard  7th  Deo.  1M7.) 
Venables,  elk.,  a.  East  India  Company. 

(Heard  fMi  Jan.  ^MB.) 

Fof  ArjgitmtMt, 

Doe  a.  Wellsraan. 

(Part  heard  Jtdi  Jan.,  IIML) 
Ct«fto.Claak. 
Richards  v.  Lord  Suffield. 
Sneth  and  aMihar  «.  TaiahaB.  aad 
exors.,  &o. 

Varley  and  otheera.  Leq^h» 

Cannam  and  others  a.  I 

Platel  a.  BoeilL 

Pratt  V.  Pratt  and^ 

Scarisbrick  and  otiieia.a.  Kaaaard  i 

Graham  and  anotherau  IngMiy  and  aaathv. 

Jones  a.  Morris  and  aaocher. 

(RepWaaa  istJNBtBBBu) 
Cann  v.  Hagbea. 
Serrell  v.  AHen,  aoed,  dko. 
Browring  and  others  a^^iallett. 
BigK*  a-£osthopft  aoAwoibar,. 
Williams  v.  Lard  de  L'Maaori  Dudley. 
Mounsey  and  another  v.  Perrott,  jun. 

mW  TRIAL   PATBR. 

loa  juncnmrr. 
Moved  Eattvr  Ttrm,  IB47. 
Kingtton,Lcrd  Dfnmaiki— Bofleaa  a.  Baffii- 
Sergeaat  Shee.  ^ . 

(Heard  Siad  and  S9th  Jan.  and  5t&  Feb.  IBA) 


GhuMtter,  Mr,  JtOtim  Mmtia.     Cbw<y  ^ 

others  (on  affidaviu)  <v.  Powell  and  otbsn-v* 
Whateley  for  defendant  Pidgeoo. 

Messd  Trwiiy  Tiiai^  IBir. 

MuUtosa,  lerdrAi^  SaM04-Oaaotoa.B^- 
Mr.Haha.  ,  - 

Lmdm,  Ltrd  'Otirf  Bmrwn OiiH-  *2 

London  aad  Croydon  Railw^  Cjnpaay  ^.m"* 


Common  Law  Vause  IMs.-^NiH  Prius  Caute  lAsts^London, 

Moved  Hilary  Term,  I8i8. 


m 


Moved  MUhaebnas  Ttrm,  1847. 

Afiddlesex,  Lord  Ckirf  Baron. — Potez  v.  Glosaog 
—Mr.  Cockburo. 

MiddkMx,  Lord  69iu/  Baron.— Blackett,  Bt.,  o. 
Wood— Mr.  Wauoiu 

MiddUtex,  Mr.  Baroa  Piait. — Morlej  v,  Attea- 
borougfa — Mr.  Martin. 

London,  Lord  C7/it^.0anm.— Bamside  v.  Dayrell 
—Mr.  Crowder. 

London,  Lord  Cki^  Baron, — Same  v.  Same— Mr. 
Hartia. 

London,  I/n-d  Chief  Baron  — Waller  v.  Bisbop — 
Mr*  Crowder. 

London,  Lord  Chirf  Baron. — Fraser  v,  Locbner— 
Xr.  Martin. 

London,  Lord  Chief  Baron. — Hennah  v.  Clarice — 
Mr.  Humfrey. 

London,  Lord  ChirfBmron. — Percy  v,  Hopkins — 
Mr.  B  ram  well. 

Yorkshire,  Lord  Chief  Airon.—G  rabum  v.  Hor- 
berry — Mr.  Baines. 

(To  stand  over  uQtU  after  tbe  decision  in  Salkeld  «. 
Jobnson.) 

Moved  after-lhg  4$h  dmy  rf  Miehaelmat  Term,  1847 . 

Middlesex^  Mr.  Boron  P/att.— BalUnger  v.  JSbep- 
pard — Mr.  Petertdorff. 

Middlesex,  Mr.  Baron  Piatt. — Maile  v.  Mann — 
Mr.  O'Malley. 

MiddUtex,  Mr ^ Baron  P^Ct.— Middlediteb  v.  Ellis 
—Mr.  Pashley. 


Umdimem,  Lord  Okitif  flar on.— StapbsM  r.  Km«! 
ing— JSir  9.  TImu^w. 

MUdUao»,Lemd4ilmf  Banm.^liowxw^.^m^* 
son — Mr.  Cbambers. 

London,  Lord  Chief  Baron. — Fox  and  oifaen'  tr. 
Rigby  and  another — Mr.  Attorney-General. 

London,  Lord  CMff  JtofM.-^WtUey  vv  PMrtttaftd 
others — Sir  F.  Tbesiger. 

London,  Lord  Chief  0ii«b».~  Clarke  «.  Ws«d  sod 
otheiB-^Mr.  Cfowder^  for  defondants  Wood  and 
Smitb. 

London,  Lord  CUtf  Binvi».*-MBchin  v.  London  sad 
Soutb-western  Railway  Company — Mr.  Martin. 

Lmidon,  Lord  CMsf\fiaro)t^— Coooep  ••  Cbillis 
aMi  anothe? — Mr.  Martin. 

London,  Lard  Chief  Baron4 — Herring  v.  Hudson 
and  etheff»^Mr«'\(Vataoa. 

London,  Lord  Chief  Baron.-^AtkinsWl  9,  PMOck 
— »Mr.  Homfrey. 

London,  Lord  Chief  ^nm.— Cbewii.  JMi6»-*^r. 
Httinfrey. 

London,  Lord  Chief  Booem. — Daines  v.  Hartley  «id 
another — ^Mr.  Cbaaberau 

Moved  after  the  itk  day. of  Hilary  Term^  1848„ 

Middlesex,  Mr.  Barm  Ihlfe, — Gawler  v.  Ch«i^ni 
and  otliers-^Rfr.  Humfrey. 

London,  Mr.  Baron  Roife. — Kitchingman  v.  Skeel 
and  another,  exors.^  fte<— >Mr.  Lush. 


NISI  PMUS  CAUSE  LISTS. 
hondon. 


RBMANnS   SROIC   RILABY   TERM. 


D.  RiebaTdson 
Capes  and  S. 

Keeoe 
Vincent  and  S. 

Lewis  and  S. 

W.H.  Green 

Phillips 

Pearce  and  Co. 

C.  B.  Wilson 

Jordeson 

Hughes,  K.  and  M. 

Hook 

William  Batty 
Amory  and  Co. 
Gelland  M. 
Warter 
Marson  and  D. 

G.Ashley 

Cox  and  S^ 

Watson,  B.  and  Son 

Cox  and  S. 

Burrell  and  Son 

Pearson 

Starling 

Maples  and  Co. 

Bush  and  M. 

W.  late 

Scard 


Mackay 
Biackmore 


(Inj.) 
(Inj.) 


Dean        (inj.)  S.J. 

Franklin  &  another  (stay- 
ed) S.J. 

Brand  (stayed) 

Bond  (Inj.)  S.J. 

Hartley  &  another  (stayed) 

Pobertson    (stayed)  S.J. 

Gibbs  ^stayed) 

Cundell  (stsyed) 

Berkley 

Conynghaftt,    Es({., 
others        (loJO 

English 

Taylor,  (P.  O.) 

Dickinson 

Sherlock  and  ttimth«r  S.J. 

The     Universal     Salvage 
Company 

Pridmore 

Koberts  and  another 

Hooper 

Knight  and  others 

Hooper 

The  Queen 

Newman 

Welch 

Bush 

Gravatt 

Defries 


and 
S.J. 
S.J. 
S.J. 
S.J 


S.J. 
S.J. 
S.J. 
S.J. 
S.J. 
S.J. 

S.J. 

%  J. 


Brooke 

Burton  and  others,  exeea- 

tors,  &c. 
Grace 

Davis  and  others 

Harper 

Stanley 

Man  ton 

Dargsa 

Aberdeen 

Harrison  and  others 

De  Vear,  sued,  &c. 

Macgregor    (inj.) 

Hales 

Black 

Bradley 

Browne 

Jones 

Ward 

Kidgway 

Leaf 

Faith  and  another 

Smitb 

John  Thomas 

Parry 

Griffin 

Morrison 

Lea 

Little  wood  and  another 


Tres.  Baxendale  and  Co. 

Dt.  Alban  and  B. 
Dt.  Smith 

Covt.  Wm.  Beran 
Dt.  Wilde  and  Co. 
Prom.  Few  and  Co. 

Van  Sandan  ft  Co* 
Covt.  Norris  and  ilon 
Covt.  Gilbert,  Hook,  &  Co. 
Pro.  Chester  and  Co. 
Pro.  Condell 

Prom".  Fearon  and  C. 
Trov.  Wright  and  K. 
From.  Asharbt  and  SoQ 
Pro.  Sudlow  and  Co. 
Pro.  CampbeH 

Dt.  Paxon 

Pro.  Elmslie  and  P. 

Tro.  Sharpe,  F.  and  06. 

Pro.  Lloyd 

Covt.  Farqobar  and  L. 

Pro.   £.  Smith 

Indt.  Hobier 

Hughes,  K.,  and  M. 
Ca.  B.  Field 
Pro.  Weller 
Pro.  Elmslie  and  P. 
Pro.  Austin  andli. 


WittiMMMidH. 

SVfdlff  ^li  Km 

TMWmMdC*. 

Butter 
FrymdCtt. 


Ciw 


UcfjaadB. 

G«o.H«lMr 
Braattt 


h  Boww  If  ay 
AtkiiwM 


TImQmm 
tidtll  nd 


Cnhn 
SlurndCtb 

LwywdB. 
BoMiagudP. 


Awiiy  mi  C#> 

DisoD 

Chubb 


a  J. 

&j 

SMller  and  •Bother     «.J. 

WilUMMiduoUMrS.J. 

BaU 

Robmtt 

WhHskw,jaib  6.  J. 

X^Surmgr  &J. 

H«idl« 

Laartacu  wd  others  &  J. 

Gruen  Hid  ■ootber,  ■■- 
ligiiiM,  &e.  8.  J. 

Sirr  8.  J. 

Henputh  8.i. 

The  Gnnd  Trunk,  or 
Staffd.  aod  Paturburough 
Unioii  Raav.  Co.  8.  J. 

Lwkiu 

Parker 

SmaU  aad  olhafB  B.J. 
&J. 
S.J. 


S.J. 


&J. 

B.J. 

JooaaaBdMMMhar  &J. 

Taylor,  (P.  O.  aie.)  8.  J. 

Marriott  8.  J. 

Homidge  8.  J. 
Morley 
8hott 


Haidey 

Cbodwiak 

BeavaB 

Cave  and  anothar 

Morriaoa 

Cntliftg 

Cartoo 

Cockerall  and  othen 

The  Royal  fisdwBge  Ai 

auranee  Company 
RoaenbauM 
Hugbeay  £aq. 

Majoribaaka  and  othen 
Sirtf  Clk.»  adadia.,  &«• 
fiouatead 


Ca.aBa 


Pm^GOl 
Cevt.  WaUft 
Pn.  Befaa«l€b 
Pro*  CuiHiiil* 
Dt.  Jehnaw^afcdCa 
Pro.  Olmnnaai(k 

'CoTt  FrwhMi 
Pro.  J.A^laM 
Dt.  WiUiaMMdMd. 


Tro.  Wmrin—iCa 
Pt.XaplMnd4k 

MaggiaoaaadGok 


Brett 


Gibaon 

Bailey  and  aaotber 


CYooag 
SeTUgt 
BoneU  and  8oa 


He 

Smythe 

Bwfell 


XMrhew«8aB»eM  B» 
dMBpieawdB. 


Hoepet 
Reeve 

Jonea 


8.J. 

a  J. 


Harnaa 

ColliM 

Ha^nea 

Nairee  and  anothar 

Gibaon,  Jan. 

Irving 

ReyneU 

Thomaen 

Huaband  and  another 

Sarteva  . 

Taylor 

Rieketti  and  othna 

BarweU 

Hill 

Bradhiy 

Baxter  and  odieia 

B«dboraiigk 

Dumooabe 

South    EaaftMn   Railway 

Company 
Harriaon 
Low 

Wbeelton 
Haiaea 
Cumberlege 
Kemp  and  another 
King 


Dt.  RiohatdtoaaAOi. 
laaae  Ablatt 

CnggaadJ. 
Pro.  Walton 
Pro.  SaaM 
Pro.  PeareandCai 
Pro.  lapwM 
Pro.  TMPMaaniR. 
Pro.  Huabaada^W. 
Dt.  Stevc^aadG. 
Pro.  PhHlippaaadfi. 
Pro.  LeaeeadP. 
Pro.  AawryaadCa 
Pro.  G.  H.  Sa4» 
Pro.  SadlewtadCcb 
Pro.  laperooa 
Ca.  Depree 
Ca.  B.  K.  Lw 

Pro.  TitlaafdaadU 
Dt.  Smith 
Ca.  Walioa 
Pro.  WinaadC 
^ro.  Aaa^vdB. 
Pro.  JaqncsaadCt*     , 
Pro.  Burbidge— Big«< 
Dt.Pei8ea 


Cmmnaii  ptoK. 


BevaaeadG. 

Cettaiaa  aad  Fky 
Vallaace  aad  B. 

Wiro  aad  Ohid 
C.  W.  dt  C.  LovaO 

Fiach  aad  S. 


Boyle 


Taylor  and  8. 

G.  and  B.  Kampaon 

Adama 

Hill  aod  Hedd 

8.  Yatea 

OlirerMB  and  Co. 

Newbon  and  Rvans 

Hook 


Backhoaae 

Brown  ,8.  J. 

Groom  aad^  othen,  aaaig- 
neea  8.  J. 

PatteraoB  8.  J. 

Pinkua  8.  J. 


Maitland 
Chapman 


Prom.  W.W.AB.Wn 


Ootlarill 
Hoppea 
N.  Bei 
Wilaoa  aad  H. 


Williama 

Same 

Navone 

Gibaon 

Davidfon 


aj. 

8.  J. 
8.  J. 
8.  J. 
8.  J. 


The  Elect.  Tel.  Com.  a  J, 
a  J. 
8.  J. 

Levy  S.J. 

Pritchard  .  S.J. 

Riasi 

Miaiaeff  and  apotbar  8.  J. 

Capua 

Hamilton  8.  J. 

I'horn  and  another,  aa- 
aiirarea  8.  J. 

Gri^  aod  aaeilMr    8.  J. 


Hntton  and  othen  IVov.  LinUitaii 

Obadwick  From.  KeddaHarfU 

London  &  Croydon  Rail* 

way  Co.  Ca.  BarohaU  miik. 

Maitland  Ob.  T.  G.  EnriB 

B^tteridge 
Madden  and  another 
Carter  and  anothar 
Boba 

Nott  and  othen 
Gamble  and  othen 
D.  P.  Gamble  end  othen  Ca.  Seme 
Alexander  end  enether     Prom.  liaLni  wdi- 
Taylor  Govt  Waltbav 

Fofetti  Dt  Taylor 

Reade  aad  another  Prom.  Soettmrf  Oa* 

Seott  Prom.  HutdioMa 

Cocbnn  Ca.  Hill  aad  Hadd 


Cov.  JohMmF.mIL 

Ca.  Ellia 

Ca.  8mi*a^in. 

Ca.WickeBa 

Ca. 


Poyndar  and 
Mope 


Ca.DolmMaad«>. 

2>t.aj.i 


Lawfbtds 
Sutton  and  9$,  • 
F.  WmIi 
HUl  tiid  H«M 
WiiwMdCaiiM 

Oltrenoo  and  Go. 

£.  IMMS 

liUmalio  mA  Co. 
S.W^tM  » 
BorndaiU 
JvMmnAv 
LawCT—a—d  P, 

MartMi  and  Co. 

OmJkmm 


SaM 


Wild*,] 
DrMtaaadl 

SuttOM4MlM^ 

Gaoi8«Mi 


folii 

WooUay  aod  aaotbar  8.  J. 

Lyaaght  and  anotbar  6*- J. 

Camroui,  •••.,  Apb.    8.  i. 

Fitefa  8.  J. 

Drapar  8.J. 

Hajcay 

Foatar  8.  J. 

AAmb  8«d  anothar     8.  i. 

Itaaea  8.  i. 

CooDop  and  anocbar 

Fox 

PkillpotU  S.  J. 

Bnxion  8.  J. 

Graham  t«d  oilMni,  aau|r» 

neaa  8»j. 

Mttggaridga   and    an* 

ocber  8.  J. 

Saliabury  8.  i. 

8.J. 


'8.  J. 
8.  J. 


C*.  MalTiUoand  anotiMra  J. 
KloekMMM  8.i. 

8cnbba  andotbata^  aatigaa. 
8./. 


Wl«MllMI«i 

BrttniraM 

Young 

Martjrr 

Paria 

Tbonaa 

Uainbridga  and  footbor 

Fnaaantla,  Bt.,iDd  mban 

Nawmaa 

Danial 

Ckrk 

WlBT 

M'Gfapir 
Cox  and  anoibar 


Triar 


rvoa.  J,  A.  Janap  -  • 
From.  Laan'aiidil^'        ' 
Iffom.  PaUi«n»  « .    n     ' 
£otu  CoMOck        -.  ( 
IPion.  Brm^wmmkWw 
ft  torn.  Wilkinaoa 
M>u  8ydoajr 

Prom.  01ifarao«8ad€a4 
.       Waifomr^ini^OM^mi 
Prom.  Uaan  and  Co. 
Prom.  Tyrrall 
Prom.  r.  Cfait  ^ 
Prom.  FiahardtJIsimai^ 
Prom.  Gregory  and  Co. 

J)t.  RiobaadamimidlV 


Prom.  Tatbamaad  Co. 

Itum^  and  oibam  Prom.  &utioo  and  Co. 

iadm  and    London.  Life 
Amuranoa  Company..     Coft  8.  Wallar» 
iaadnnnndoihaci    '        Oovt.  8amo 


Copa  Covi. 

TbnCatb.  Um,ndG«k 

Lifa  Aaaunnoa  Co.       Con.  Sama 
Doid|re  Cof  t.  Hmwklm^fLmde^. 

HutebinaOB  Prom.  Ball  and  Co. 

fullar  PiMi.W.i 


Stroogbill 
Gottin  and  otbara 


Barron  and  Clarlm 
J. 


8.J. 

8.J. 

Warran  and  anotbor  8.  J. 
Dotrna 

Bb#foo,  aior.,  <fce. 
Aabton  and  wifo 


Samo 
HutebiniolraBd  B. 

CottarM 

Samo 


Aabton 

Adama 

Butlar  and  otbert 


Sontb    Coast    Hailmny 

Company 
M'LaodaMlolbmn 
Moon 
Sbadbolt 
Paabodr 

Hanaon,  Sac.  &e. 
Kaava  and  taotbar 
London,    Brighton ,    and 

South    Coaat    RwUmf 

Compaoj 


Ct.  8attoo,£irana  onA  €#, 

Pnmu  Uoyd 

Prom.  TilAn  aBde»i 

Prom.  Sama 

Prom.  Oiirorw —d  Ci^ 

Cort.  J.  Rogarioa 

i>t.  £.  Banbam 


S.J, 
S.J. 


Aabunt  and  Son 
StawBfd 
Tajrlor  and  S. 


Sama  8.  J. 

Uambro  and  anotbar 

Wilda 

Cox 

Spnrgaon,  aasignea,  &e. 


Frogntt 
TbaCorporatn.  of  tbaHoj, 

£xabanga  Aaaoranaa 
Fox 

Gumoj  (chairman,  &c.) 
Broackas 
Jamasy  Eiq. 
Taylor 


Ca.  Sutton  and  Cm  -     - 

Ca.  Sama 

Prom.  G.  R.  Oodd  • 

Covt.  FraabiaUa 
Prom.  C.  WmtM 
Prom.  Paarca,  PbiUips  h 
Prom.  Holmca  [Co. 

Prom.  Jamaa 
Pro.  Champion  and  B. 


Cioirto  and  M. 

Oliver 

HiU  and  Smith 

J.  Wilkinson 


Cottarill 

Druca  and  Sana 

J.  Bo  wen  May 

Snma 

Way mootb  and  G. 

Crdw^maodM. 

Capaa  and  S. 
TiImm  ami  Co. 
Snma 


Gaot 

i^^iaan 
'iiJmramidCai. 


Cj^^ttintt  of  VUnU 


Tarta 

Blagdea 

Hale 


S.J. 
S.J. 
S.J. 


Harris 

Wadbrooka  S.J. 

Pbillipa  and  oCbera    S.  J. 

Fruhlingand  others*   S.J. 

France 

Same 

Graan  and  another      8.  J. 

I:Uitbovan  and  anotbar 


Black 

Fraaer 

Same 

Same 

Carr  and  others 

Cataa 

Pim 


8.  J. 
&J. 
S.J. 
S.J. 

S.J. 


Barnea 

Jonaa 

Richardson 

Jones 

Tudor 

Cookes  and  another 

Dickson 

£f  aas . 

Sama 

Dirom 

The  Mines  Royal 

paay 
Humphrey 
Spuigin  and  another 
Marlins  and  another 
Spurgin  and  another 
Johnaon»jttn. 
Saga 
Uolttngwanb 


Corn- 


Pro.  Young  and  Co.. 

las.  Smith 

Pro.  Richardson,  Smitli, 

and  Sadler  • 
Pro.  Meredith  Sl  Kmwm 
Pro.  Gregory  and  Co*  * 
Pro.  CoxaodStona 
Pro.  J.  G.  WaU«^       ^ 
Pro.  J.  Biid.    ,  . 
Pro.  Same  ^  _    j 

Pro.  SbarpeandCiw      y 

Pro.  TbomaaandSon 

Pro.  Pilcber 

Pro.  FryandCa,  , 

Pro.  Same 

Pro.  Same 

Cort.  Fiy 

Ca.  Hodgson 

Pm  J.  T.  Uoas 
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Chester  and  Co. 

Futvoye  Bod  S. 
Wright  and  Co. 
Seaman 
J.C.aDdH.Fraihfield. 

Tatbam  and  Co. 

Holding  and  P* 

HodgauD 

Fresh  6elds 

Bickley 

CoTerdale  and  Co. 

Goddard  and  £. 

J.  B.  May 

Walton 

Schulta 

Col  ley 

E.  J.  Sydney 

Walla  and  Son 

Van  Sandau  and  Co. 

CoUey 

G.  Vincent 

Tatham  and  Co* 

Bickley 

Cheater  and  Co. 
Surr  and  Gihblo 


J.  Moon 

Miller  and  Cart 

Pbillipa  and  Son 

Gedye 

Cottertll 

Clarke,  Gray,  and  Co* 

£.  K.  Randeli 

W.  Hartley 

G.  H.  Lewin 

Tatham  and  Co. 

W.  Murray 

Michael 

Same 

M'Leod  and  S. 

Roy  and  Co. 

McGregor 

Sole  and  Turner. 

Milne  and  Co. 

Same 

H.Jackson 
Grattan 
De  Medina 
Jackson 
Freeman 
In  person 
WillougbbyaDd  J* 
Cox,  Sons  and  Co. 
Crosby  and  C. 
A.  Burn 
Belland  Co. 
Spyer 

Gale 

Hine  and  Co. 

San$r£ter 

Van  Sandau  and  Co. 

Smith  and  W. 

Dodd  and  Co. 

S»me 

White 

Fearnley 

Same 

Bower 

Silk 


Copland  and  another  8.  J. 
Broad  wood  and  another 
Jeffrvs,  (P.  O.  &c.) 
Holds  worth  and  ora.,  S.  J. 
Governor  and  Company  of 

Bank  of  Scotland 
Baxendule  and  others 
IVinder 
Milhaok 

Pearse  and  another 
Blackie 
Ijengford 
Reay  and  another 
Stevenson 

Herepath  S.J. 

Allen 

Chapman  and  others 
Pyke  and  anodier 
Dyer 

FoUett  &  ora.,  aaaeeii  S.J. 
Campbell 
Taylor 
Barker,  (venue  changed  to 

Middleaex) 
Caatell 

Hutchisga  S.J. 

Grout  S.J. 


Wills 

Miller  and  another 
Western  Gaa  Light  Co. 
Benneson  and  another 
Cruikahank  and  ora.  8*  J. 
Bo  we  and  uz.  S.  J. 

Garrod  S.J. 

Brown  and  othen 
Tattenall 
Dart 
Christy 

Hart  S.J. 

Same  S.J. 

Johnson 

Shrewabury  and  Biming* 
ham  Hallway  Company 
Watt 

Lewellin  and  others   S.  J. 
Ramsey  and  others 

Brownlow 

Cross 

Dean  (panper) 

Mitchell 

Gomme 

Watson,  jun. 

Meggy 

Truscott  and  another 

Morris 

Cook  sod  others 

Wheeler 

Browne  S.  J. 

Moss  S.J. 

GosB  and  another!      S.  J. 

Daniels  and  another 

Fleischer 

Whitman  and  another 

Smith 

Castrigne  8.  J. 

Borrie  8.  J. 

Hope 

Hodge 

Spottiswoode 

Eatp  and  another        S.  J. 

Curlewia 


M'Henry 

Ca.  Cornthwiiisn^W. 

Willis 

Dt.  Bliss 

Kemp 

Pru.  Holman 

McAlpin  and  oftes 

Case,  Grey 

Edwards 
Griffiths 

Sci.fa.  S»th,W.,4C^ 
€ibse.  Smith  and  W. 

Chapman,  admor.,  &e. 

Pro.  Simpson  aad  Co. 

Harvey 

Dt.  Mawa 

Hughes  and  another 

Ut.  BurrellandSoB 

Fitspatrick 

Dt.  Sowioa 

Sprigens 

Pro.  TippetU 

Prters 

Pro.  Sutton 

Norton 

Robson 

Cowbuni  and  another 

Pro.  WalcotandCiR 

Benboir 

Ca.  MadozandW. 

De  Dopff 

Dt.  Todd 

Burgon 

Pro.  r,  Lewis 

Prew 

Dt.  Webber 

Moore 

Trov.  Woolley 

Pepper 

Dt  YoungeaadH. 

Browne 

Pro.  W.  M.  Wilkia 

Lord  Conyngham 

Pro.  Palmer  and  Co. 

Gordon  and  another 

Tres.  Digby 

Stavertandotbecs 

Ca,  Gregory  and  Co. 

Rieketts  and  others 

Pro.  Crowd«r  and  Co^ 

Bland  and  another 

Atlee 

Sir  J.  Hare 

Jewvsson 

Powles 

BrtMkes 

Maclean  and  another 

Barlow 

Grant 

Levering 

Handcock 

McGeorge 

Naters 

Crofu 

Baloombe 
EdmundsoB 
Pershouse  and  another 
Harrison  and  another 

Lowe 
Parker 

Nicholl  and  another 
Clark 

Braithwaite' 
Brown  and  another 
Laurie 
Cartwright 
Wilson 
Nelson 

Skeg^s,  admors.,  &c. 
Griffiths 

Birmingham     Plate    and 
Crown  Glass  Company 
Christie 
Meek 

Pattschke  and  another 
Fergusson  and  others 
Morecroft 
Carter 
Mongredien 
Turner  and  another 
Pontifez 
Adams 
Robertson 
Magan 


Tilson  &  Co.— Gre^ 

and  Co. 
Ca,  Frr 
Dt.  J.  'Bell 
Dt.  Davies  snd  Son 
Pro.  Peddell 
Pro.  Tatham  and  Co. 
Dt.  Weeks 
Pro.  C.  and  H.  Hyde 
Pro.  Mitton  and  Co. 
Pro.  KeddleaatfCo. 
Fro.  Norris  and  Co. 
Dt.  Jennings 
Dl.  Nixon 
Pro.  Saaae 
Pro.  BeU 

Dt  Goddsrd  and  Eyre 
Pro.  Hall  and  Co. 
Ca.  Sharp 
Pro.   Holme    and   Co.^ 

Chester  and  Co. 
Pro.  Sharpe  and  Co. 
Tres.  Jones 
Ca.  Ruck 
Dt.  Bulton 
Dt.  Kvans 
Dl.  H.  H.  Brown! 
Pro.  Ker 
Pro.  Sprigg 
Tres.  Wood  and  F. 
Dt.  Nettleship 
Pro.  I'horapson  and  D. 
Pro.  Maples  and  Co. 

Pro.  Crosby  and  Co, 

Pro.  Dodd  and  Co. 

Pro.  Wright  and  Co. 

Pro..  Yatea 

Pro.  Brown 

Ca.  Garry 

Pro.  Galsworthy 

Dt  Piihan 

Pro.  Knight 

PfT.  Pen ti tax  and  Co. 

Pro.  Jlulciiison 

Pro.  Kden 

Pre,  C.  G.  Rerneil 


DIGEST,    AND   JOURML   OF  JURISPRUDENCE. 
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BILLS  BEFO&R  PARLIAMENT 
LATING  TO  THE  LAW. 


R&^ 


We  hope  not  to  be  misonderstood  as 
tfomplaining  of  the  slow  progress  of  legisLu 
Hon  when  we  announce  the  fact,  that  al-* 
though  both  Houses  adjourn  this  day  for  the 
IBaster  Recess,  no  measure  of  any  consider* 
able  importance  connected  with  the  admi- 
nistration of  the  kw  has  yet  obtained  the 
assent  of  either  House  of  Parfiament.  Smce 
the  coramencemennt  of  the  Session  in  No- 
Tcmber  last,  the  only  bill  in  which  the 
legal  profession  can  be  said  to  be  peculiarly 
interested  which  has  obtained  the  Royal 
Assent  is,  —  the  Act  for  Regulating  the 
Queens  Prison,  (printed  ants, p.  555).  The 
Billis  relating  to  the  Administration  of 
Justice  by  Magistrates  out  of  Session  and 
on  Summary  Convietions ;  the  Special  and 
Petty  Sessions  Bill ;  and  the  Protection  of 
Justices  Bin  ;*  all  of  which  were  introduced 
by  the  Attomey-Greneral^  were  referred  to  a 
Select  Committee  some  months  since,  and 
we  have  since  heard  nothing  of  them.  The 
Bin  presented  by  Mr.  Baines  relative  to  the 
AdminiBtration  of  the  Poor  Law  in  disputed 
Cases  of  Settlement  has  also,  stopped  in 
Committee ;  whilst  in  the  Upper  House  the 
Bills  brought  forward  by  Lord  CampbeU 
for  the  Amendment  of  the  Criminal  Ldw,^ 
the  Prevention  erf  Unnecessary  Actions/^  and 
enabling  Coroners  to  take  Bail  in  Cdse»of 


»  Aide,  pp.  390;  403,  and  449. 
*>  As  to  which,  see  oiiliB,  p.  582» 
'  See  remarks,  ante,  p.  611. 
Vol,  xxxy.  No.  1,050. 


Manalaug^tei^  have  not  adyaimed  beyond 
die  aame-stage* 

The  Biahop  of  London's  BiU  fdr  re^alaU 
iBg  the  Trial  oi  Offiemnhy  Persons  in^Hoiyt 
(MerSf  which  we  have  endeavoured  toaasN 
lysfr  and  deteribe  in  a  subsequent  pag%  hui 
not  yet,  we  bdiavBi..  been  read  a  second 
ixaiBki  Mr.  Ewart's  Bill  to  establish  an 
Appeal  in-  Criminal  Cases^^  and  the  Solioi^ 
toF^eaend'a  BiU.  relating,  to  the  PMy  Bagt 
Office^  also  waii  for  a  second  readii^.. 

The  Bifls  proposed  by  Lord  Nu^mt  fov 
regnktaag  In^priMonmmd  before  Trial  m 
Criminal  Gmea,  and  by  Mr.  Bouverie-  foa 
the.  Hefonn  of  the  JSeeleskmtieal  Oourt9^ 
have  not.  yet  been  laid  before  Paiiiamoni^ 
akhou§^  promised  before  Easter. 

Within  the  week  preceding^  the  adjouBa^ 
mant  o^the  House  roi^the  ]^ter  hmdaya; 
two'biUs  were  iatBodaoed^  relatings  to  aab* 
ieets  in  wbiehmanyi  of  oar  veadecs  take  a 
lively  interest.  Lord  Brougham,  haaagain! 
presented  a  ffill  for  the  r^gfudation  of  ik^ 
Court  of  Bankruptcy  and  the  Amendmault 
of  the>  Bankrupt  Laws,  the  piovisioiiA  of 
whiek.weshaU  take  an  early  opportunity  of 
iMring  before  our  readers;  and  in.  the 
House  of  Commons  Mn  Cochrane  obtained 
leBK%  to.  bnng.in  a.bilL  to  amend  the  Cbandyr 
Courts" Act.  The  proposed,  amandment  i& 
ocmiibed  to  cases  in  which  persons  are  com** 
mittod  by  an  order  of  the  County  Court 
judge,  and  the  biU  provides  that  persons  aar 
committed ahaU  be'coafined  at  the  dehtonl 
aide  of  the  prison,,  and  that  oonfiBementi 
uadee  tfaia^  act  ahoold  in  no  case  exceed 


^  See  the  bin,  ante,  p.  428. 
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BiUs  before  PiarUammt  r^ngjp.  fiel^ia»^--Ckrgy  Offences  BiU. 


or  these  jHrpvisibps,  it  is  very,  generally  felt 
t^t  there  are  many. oilier,  points  connected 
wiUi  theCottnty  Couf^  in  wTiich  amendments 
are  not  less  neice^Bary,  iM^dit  is  to  be  hoped 
tjiia  Qpjjqrtjim^|Wit(  not  W  ffflotwpd  to  pass 
9yer,  wJithiput  ^ome.  attempt  to  'mitigate  thie 
aiiniitWd  )nconveniencei9.and  evils  arising 
out  of  the  operfition  of  the  act.    The  bill  is 

SJered  tq  be  reatl  a.s^co^d  tinjc  on  the  3rd 
ay  next,    . 

A  Bill  introduced  by  Sir  W.  Clay,  to 
amend  the  Law  relative  to  Aemedies  against 
die.jg^undred  Jqt  InjijJties  to  Property  by 
Bipt9.u8  4r9iemblages,.j8  also  deserving  of 
Attentive  jponjsifleration*  As  we  have  already 
mti^ated>  the  Bill  for  the  Repeat  of  the 
4ttome^*  Certificate  Duty^  and.  some 
othpr  q^easmes  vi  which  the  pjrofession  are 
peculiarly  mterested,  jrill  be  brought  under 
the  notice  of  Parliament  shortly  after  the 
Easter  Eeceas.  It  waa  to  be  wished  that 
the  st^te.  of  pubUc  business*  and  the  dispo- 
sitioh  prevailing  within  the  walls  of  parna- 
zoent  to  postpone  the  discussion  of  questions 
not  urgently  and  inimlediately  pressing,  had 
npt  combined  to  prevent  measujres  of  this 
4escr4)tipu  from  being  introduced  and  con- 
jpider^d^  an  e^rli^r  period  of  the  ISession. 
t  Thejs^riea  ofpolitu^al  convulsions  oil  the 
'Continent  of  l^rope  which  Unexpectedly 
followed  the  r^-a^sembling  of  Parliament, 
f^t  th/^  consequent  derangement  of  our 
relations  with  jforeign  governments — to  say 
j^ptbingiof  the  unsatis^tory  state  of  some 
pii^tio]9s  pf  the. United  Kingdlora — go  far  to 
.nqoount-for^  if  not  to  j[ustify,  the  indiffer- 
<ence  with  which  certam  subjects  are  now 
joegarded^  the  importance  of  whichj  in 
{periods  pf  less  excitement,  would  be  uni- 
Tersfilly  i^itted  and  appreciated.  With 
^  pprev^ence  pf  such  a  statcf  of  feeUng  out 
of  doors  as  well  as  in  parliament,  we  confess 
^We,dl»p4i^  of  finding  any  proposals  for  the 
.apaendment  of  the  law  fairljr  weighed  or 
during  the  remainder  of  the 


Our  .aqxions  hope  is^  that  no  attempts  will 
.Jba  made  towards  the  close  of  the  Se^ion  to 
^unj  through  bills  affecting  the  administra- 
tion of  the  law,  which  the  profession  and  the 
public  have  not  had  ample  means  for  con- 
'nif^ring  and  dBscmsshig.  Much  of  the  evil, 
jipjusticfe,  and  inconvenience  arising  from 
llJbe  pifovisioos  of  modem  acts  of  parhament, 
rmiy  4ie  fairly  scribed  to  the  fiicilities 
iimddd  for  preeipitite  lesislAtioft  towards 
fAekkieief  thl»4Se88ioti  dtf  ParKftin^iit,  when 
-InAvMial  arwvO^^aa  oftciil  vigilMioe  is  ex- 
%«iia<eii^  distMted  by  the  utiltSpKeiaoii 


of  sulyecU  demandjung,,  sfffufjjf^i^.  .^fc^t 
course  productive  of  so  much  ^^V^I^iiDtpeati 
and  mischief  should  b«  ugaiu'  mafi^^  ira 
trust  it  will  be  Desolately  «Dd'jadoettfti&^ 
re«ijitod,  and  are  not  witlioiit  bppes  Aat'tto 
bill  introdiieed  by  Lord  St«i4^  to  th^ 
H6US6  of  Lord^,  for  r^laHng^eProml 
ings  in  Parliament,  wul  effectosny'initigite, 
if  it  does  not  furnish  a  remedy  ror  the  e^ 
to  which  we  have  so  froquenUy  dirtied  at- 
tention* 


CLERGY  OFFENCBS  BILL. 

Thi:  Bishop  of  London  has  undertikea 
the  very  delicate  and  di65caU  task'  of  pn»* 
fiosing  t»  the  Qduse  of  Lords  ^  An  Adik 
regulating  prooeedinge  in  the  Case  of  Cfeib 
in  Holy  Orders  offending  agynM^tfae  hm 
Ecclesiastical."  It  waa  uniyersally  adffntttd 
that  the  Church  IKacipUnfAct,<J|&  41^ 
c.  86)  did  not  operate  .satis£».c^ril^,  oot* 
we  believe,  so.  much  from  Mf  positi;ce  i^- 
fects  in  .its  construction*  aft  ^iM^^  P^c^ 
liar  nature  of  the  subject.  maU^jof  iU  cfr 
actmenU»  the  novelty,  of .  the  sfp^BVif^  w 
the  disinclination  manifested  m  adoptinf 
the  principles  and  practice  of  ^«  juoaiti  i 
Law  and  Equity,  in  Courts, e^f\^sbe4% 
clusively  for  the  trial  of  Epcleyijtsiifri  Ok 
fenders*  It  is  now  proposed^  to  rispesL  tb 
Church  Discipline  Act,  whicK  hju  b«d  4 
trial  of  seven  years^  and.  to  retain  .sudi  of 
its  provisions  as  are  deemed  effectiTe  ^j 
embodying  them  in  the  new  biIl,,whkL  if 
much  more  elaborate,  and  contains  neulj 
double  as  many  clauses,  as  the  set  & 
which  it  is  meant  to  be  substituted. 

After  providing  that  the  act  of  Hen.  r> 
c.  4,  "  for  Bishops  to  punish  Pri^  sb4 
other  Religious  Men  for  Dishonest  Lives," 
shall  contmue  repealed,  and  defining  ^ 
terms  "benefice,"  "bishop,"  and  •*d»- 
cese,"  the  iiew  bill  enticts,  tnatall  procefd- 
ings  against  any  Clerk  of  the  tTnited  Cliurcl 
of  England  and  Ireland,  on  aeooiut  «f 
heresy,  false  doctrine,  blasphemy  or  scbisim 
shall  be  conducted  in  the  aaaae  Coorti  tsi 
in  the  same  manner  prescribed  beibretie 
passing  of  the  2  &  3  W,  4,  c.  W,  •'te 
transferring  the  ppwera  of  the  WA  Oi>ait 
of  Delegates  both  in  Eccleritetidl  tnd 
Maritime  Causes  to  hb  Majesty  in'CouDcil' 
except  that  an  appeal  shall  lie  to.^  ^>ou|t 
of  Appeal  oonatitutecl  by.  thin  ftet.. . 

The  neit  aeetioa  rdbtes>«o  the  te^ 
totion  of  ^e  Goutt  of  Afipeal^'wIMis  «r 
sitt^ilar  tiiat  we  •  print  i»  mnH^^  ^ 
toiterialabbreriatioir:^^-*  ^^  '"  V* 


.WUv 


Ctairgy  OffenbesBU.' 


>  \  '.vA;. 


K^y 


^  ''^in  a)l^b^e«'  6t  pfticeeatttffs  taken  m  Eng- 
Md  i^t^^t '*Ay  clcirk  in  orders,  for  hertBj, 
Mte  doiMtici^  blM^emy,  or  ftchiam,  an  appw 
■Wit  Iw'ifiMQ  tan)r  dicree  karing  tiM  force  or 
^fitet-ijofi  A.-^efinitivt  Mntonce  to  a  Oowt  of 
Appeal  (o  ^ooaif^of  Ibe  ArofabithofM  of  Canter- 
Uiry.an^  York»  the  Lord  .Chancellor,  or  Lord 
Keeper  or  First  GommUsioner  of  the  Great 
$eal,  three  of  the  Bishops  of  that  part  of  the 
United  Kinf<doin  called  ^nf;land,the  Master  of 
tiie  RoHa^'tbeaemor  Viee-Chancellor,  the  three 
senior  Puisne  Judges  of  the  Court  of  Queen'e 
Bench,  Common  Pleas,  and  Exchequer  re- 
apectively,  the  Dean  of  the  Arches'  Court  of 
Canterbniys,  the  ChaHceHor  of  the  Diocese  of 
London,  and  the  Regius  and  Margaret  Profes- 
sors of  Divinitf  in  the  Universities  of  Oxford 
ktid  Cambridge ;  the  three  Bishops  aforesaid  to 
be*  appointed  finom  a  list  of  sis,  named  by  the 
Archbishop  of  Canterbury :  no  person  to  sit  as 
9iie  of'  the  said  Court  of  Appeal  who  is  not  a 
member  of  the  United  Qiurch  of  England  and 
Ireland/' 

'  The  three  bishops  forming  part  of  the 
Cottrt  of  Appeal  Are  to  be  appointed  by  her 
Majest]r,  BXkdi  with  one  of  the  Judges  in 
ISquit^;  twd  Puisne  Judges;  the  Dean  of  the 
AVbhe^,  the  GhUneellor  of  London,  and  the 
t^  Ui^eraity  Proftssorsj  are  to  eonstitute 
A  t)ti6rtRn. 

Th^  Hj^peal  must  be  asserted  within  two 
DftOiitbty  and  am  inhibition  taken  ont  within 
ibiet  months,  or  the  appeal  is  void,  and  the 
^ohYicted  derk  is  not  to  perform  any 
clerteal  duty  pendhag  such  appeal. 

With  respect  to  clerks  charged  with 
offeildea  against  the  laws  ecclesiastical, 
itxe^pt  heresy,  false  doctrine,  blasphemy, 
or  8ch»m,  or  with  having  been  convicted 
of  treason,'  felony,  or  perjury,  or  any  other 
offence  from  which  scandal  may  ensue  to 
tlte  Chttrch,  befbre  any  temporal  court,  the 
)nn  provides  that 

.  *'  The  eogniaance  of  the  causa  shall  belong 
%o  the  bishop  of  the  diocese  in  which  he  shall 
liold  any  benefice,  and  in  the  case  of  a  clerk 
liolding  no  benefice  to  the  bishop  of  the  diocese 
In  which  he  shall  reside,  and  in  case  of  holding 
two  benefices  in  two  dioceses  in  the  same  pro- 
Tiaee  theft  to  the  archbishop  of  that  province, 
and  if  in  two  provinces  in  England  then  to  the 
Aechbiihop^or  Canterbury,  and  if  in  two  pro- 
vinces is  Ireland  then  to  the  Archbishop  of 
Armagh,  and  if  he  hold  no  benefice,  and  nave 
no  know:n  place  of  residence  in  England  or  Ire- 
land, to  the  archbishop  of  the  province  in  which 
the  offence  is  charged  to  have  been  committed, 
or  if  the  offence  is  chained  to  have  been  com- 
mitted out  of  England  and  Ireland  to  the  Arch- 
biahop  of  Caniterbury,  a»d  such  suit  may  be 
brooglM  at  the  instance  of  the  bishop  having 
eognisAncB  V  4^  ^^f^*  of.by  a«y  otfaorper* 
.  kon  under  the  restlictMNfif ..  ^premi^after  men 


The  bishop  UaVing  c6^^n(^  of  tli« 
cause,  at  any  tito^' before  articles  Tikvc  hjften 
filed  in  the  registry  bf  thle  dioc^^/hUity  to- 
stitute  a  private  WMijl '  Wtk '  ^Hfe '  6btitfen1f 
of  the  party  >ceus^a,  Wiff  iat  such  iHMr^ 
witnesses  may  he  estathtri^d  di^bni  cMh,  htd 
no  counsel,  advocate,  agent,  ^proctor;  '6t 
attorney  shall  be  pr^ent  at  such  proceed- 
ing, and  if  the  accused  j^t^  slkalr  conftss 
the  truth  of  the  tharger  in  writing,  tl)^ 
bishop  may  pronounce  a  summai^  jtid|f- 
ment,  which  is  to' bte'^ectiiil  and  C6n- 
clusite.  •:'/..  -M     .  ..  ..  i. 

"When  articles  are  exhlbitea  sgali^'st  « 
clerk  at  the  instance  of  any  oth^  pei'soYk 
than  the  bishop  having  cognizande  of  the 
cause,  the  articles  must  be  signed  Inr  iftti 
advocate,  and  security  most  be  fbdna  for 
costs ;  and  where  a  beneficed  derkis  fimnd 
guilty,  the  benefice  m)iy  be  seqtleate^d  tOf 
pay  the  costs  of  prbse'eutioh . 

Articles  exhibited  a^ilist  anv  derk  fct 
any  offence  cognizable  under  this  Ht  sre 
to  be  filed,  and  a  copy  served  personially  bti 
the  party  accused,  and  ^h6  bishop  may 
require  such  party  to  sppeitrbeibre  him 
and  answer  the  saitt  artieles  either  p^rsbti- 
ally  or  by  agent,'  and  if  the  part^  sp][^ 
and  admit  the  truth  of  the  articles,  'pt 
bishop  in  person,  or  his  vicar-general^ 
shall  pronounce  sentence  theretipbn  accord- 
ing to  the  Ecclesiastical  Law. 

In  die  absence  of  the  bishop,  or  as  I3k 
assessor,  the  bishop  may  apfWnnt  a  vicair- 
general  or  commissary,  provided  he- in  stn 
advocate  of  seven,  or  a  barrister  of  teni^ 
years  standing ;  and  to  give  eflTect  to  this 
provision,  so  much  of  an  Irish  Canon  of 
1634,  as  directs  that  ''no  person  shall  exer- 
cise ecclesiastical  jurisdictibn  over  t  minister 
in  a  cause  criminal,  except  he  has  been  ad- 
mitted in  holy  orders,"  is  to  be  no  longer 
in  force. 

The  archdeacon  is  to  summon  incumhenta 
for  the  purpose  of  electing  16  of  their  own 
body  to  form  a  jury  list,  out  of  whotn  fbur 
are  to  be  chosen  by  lot  to  act  as  assratants 
to  the  bishop  at  every  trial  under  this  act. 
The'  proceedings  with  reference  to  iSbe 
selection  of  the  jury  list  of  incumbents  is 
thus  provided  ibr : —  * 

"The  bishop  shall  name  a  day  on  whii^ 
there  shall  meet  before  him  the  Official  Princi- 
pal or  Vicar-General,  or  one  6i  the  Archdeacotts 
of  the  diocese,  and  the  clerk  to  be  tried,  or  ms 
dulv  appointed  proctor  or  attorney,  all  of  whofa 
shall  be  sntnasonad  under  the  hand  andseal^f 
the  said  Inshop^  an4  thovs  shall  tbeo/baidnrtm 
by  lot*  wbHber  the  Murty. aDoaaad  dn.kia  proe- 
tor  or  a^^torney  attm^  or  i^bvjheu|fui^|Q£^ 
Principal,  Vicar-Cieilera],  or  Arcodeacoo,  Irdm 

c  c  2 


I 


in  jflignaiMBtfiftwi  '-»p<m>liy'diuBMMHttiy1iet ' 
flf  vvcQiDiMBnlv'TBndwff*wilinn  wk^tsttnuBBooKOty 
wkeimmike  oftsM'tlnU  be  allegid  to  have 
ht&aeonantM  four  jBaDM».iiid  if.  ^e  .party 
acenMd  ihall  ohjoct  to  nch  namM  or  aay  of 
tbaoi,  then  the  names  bo  objected  to  shall  be 
omitted  and  so  many  more  shall  be  drawn  as 
shall  fill  np  the  nmnber  unobjected  to  to  "four, 
ttnd  such  remaining  fbnr  ahall  be'flie Jury  for  the 
trial  of  the  aaid  clerk  y  and  they  shd  forthwith 
•be  sBmuwmcd,  ^y  ^wiit  under  the  hand  and 
wal  of  the  eaid  hi^op,  to  attend  jmd  serve  on 
ihe  said  trial.:  Aotriaed  ^waya,  (hat  if  any  of 
the  four  persons  whose  names  shall  have  been 
•o  drawn  shall  not  be  present  when  the  Court 
shall  sit,  those  of  the  four  persons  aforesaid 
who  are  present  shall  select  one  ormorefrom 
'&e  incumbents  of  the  diocese  a»  shall' be  ne- 
'cessory  to  msdce  up  Ihe  number  offonr:  Pro. 
«iided also,  thatif  the okrk to  be:tiied  ahaU-not 
Appear,  bv  himself,  prootor,  or  attorney,  the 
jary  Jiat  ahall  be  dfawn^aa  Jimin  provided." 


The  next  section  (21)  enacts  i-^ 

'''That  the  jury  so  constituted  as  aforesaid, 
being  sworn,  shall  try  and  determine,  accorcBnv 
to  the  evidence,  «whnher  ifll  or  any  and  wfaicn 
t)f  the  Articles  Inve  been  proved,  and  shall  give 
ftheir^erdiet  aeoordingly;  ami  afl^pieBlMmsof 
-law^R^idi  «hall  «affi8e^p«a  aoch'  tnal4iaito  the 
'■dasisitibility  of  evidenca  or  othcawiae,.  and  in 
.jeaaes  of  convictioB  the  nature  and  the  amount 
of  the  punishment,  shall  be  'decided  by  ihe 
'bishop,  or  his  vicar-general  or  commissary, 
presiaing  in  the  court,  and  a  note  Of  every  deci- 
sion shall,  whenever  the  "aecoaed,  his  couBsal 
^or  agent,  shall'  require  it,  be  nmde  4ind*  signed 
by  such-  bishqp,  vicar-general,  or  comanssary 
.no  preaidingas  aforesaid/' 

By  the  next  section, ''the  seitteofses  pro* 
nounced  by  the  bishop,  vicar-general,  or 
commiasary,  under  this  act,  shall  be  as 
effectual  and  enforced  by  the  Gke  means. as 

^e  sentence  of  an  Eodesiastical  Court  6f 

.  competent  jurisdiction. 
^  Tlie  incumbents  nominated  on  the  jniy 
fist  are  bound  to  assist  on  pain  of  being 
punished  for.  contempt  in  the  Consistorial 

^ourt. 

The  24th  section  declares  what  offences 
sliall  be  punishable  by  deprivation  or  other* 
vise ;  it  IS  as  follows : — 

'^Tbat  it  shall  be  lawfiilforidie.bnihop^per* 

sonally  to  punish  by  deposition  irom  the  miniB- 

try  any  clerk  in  holy  orders  who  shall  be  found 

*^ilty  under*  this  nnt  of  any  offence  fiwnvhich 

"te-may  by  the 'Ecclesiastical  Law  be^depoaed 

"■'fma  theministr^r,  and  for  the  bishop  person* 

ally,  or  by  the  vicar-general  or  commissary, 

'to  pui^h  bv  admonition,  suspension  irmn  t>r 

•Slcprivatiott  -of  anV  benefice  holden  by  Wn,"any 

'Such  derk  who  snail  be  so  fouxid  gdilty  of  in* 

continenee,  drtrakenness,  or  Simony,  or  ish<| 

^Mlhave  been  convicted  i5!  treason,  felony,  or 

'-pttjwy  before  anytemporatt>wrt,  aitd  ^teo  ii> 


hka  mmsei^4o"' 

sion,  or  aspiivatiOB  any  swdi  ombIk  laeBi^iiili^ 
onder  diis  act  of  any  offnesrlbr  «lnBb4w«^ 
be  ao'puDudied  necoimi^'tove^T* 
Xawrfh-orided  alavy*,  thnt^«ai> 
or  commissary  ahall 'pvanomas  t&tif 
of  deprivation  wMMOt  dw  anetion'  of  ifas 
biahop,  or  archnshoprtn'  *case  4d  tbe*sMB|isa^ 
•of  the  'biriiop,  and  tnatao  sentence  afde^ 
tion  ftftBi  to%  minialey  be  peenoonKd  bal  b^ 
the  bishop  in  person,  with  masaislaaeeef  w 
archdeaeonif  be  may  be  had  canvtainalf/ai 
•of  two  other  at  ttK-leaat  grave  mtnisten:  Pm- 
vided  also,  that  every  such  sentence  shall  1r 
notified  by  the  registrar  of  nie  dvicese  whom 
^e  same  shidl'be  pronounead'to  Ae  btdiop  tf 
every  ^tiierdioeese  JnEngland'nd  Wabaaai 
irdand.'' 

And  where  it  may  sppesr  to  iAe  bnliQp 
that  scandal  is  Bkely  to  arise  from  die  putj 
accused  continuing  to  perform  the  sernces 
of  the  Church,  or  that  his  ministration  nil 
be  improper  whilst  such  charge  or  appeal  is 
penAing,  the  biahop  is  empowertd  toialniiit 
such  persoit  'fnnn  peirfonniB^  HMBn  seivisGS 
^ntii  'setitence  4ns  been  given  ^  the cnx 
on  append ;  vnd^^nwisioB'  is  *mAde  ibr  die 
performance  *of  such  sci'fiuus  daifO|[  tin 
period  of  inhibition. 

Clauses  are  also  intfodnoed  for« 
"nie  Httenaaiioe  of  witnesses  'nif^«i 
of 'docranents,  mtA'itfB  dedoKd  iMt  Ite 
evidence  ditfl '%e*triEen  in  oMB*6Mit» 
or  bMsre  %  Comniissieiier,  nno*i^at  w 
nesses  shall'be-ezanrined  on  nath  or satena 
sflSrmation,  and  be  *liabie  to  pnnkhmest  for 


penury. 
The 


e  oeeaaioDB  on  whidi  am  appeal  ii  to 
he*aDowcd  are  pointed  out  by  tiie  31<t 
section, ^RrhiohTono  thaa^*- 

'Ht  shall  be  lawful  for  any  clerk  proceeded 
against  under  this  act  to  appeal  to  the  Onut 
of  Appeal  herein-after  mentioned,  on  the  gronsl 
that  toe  verdict  was  against  or  not  justified  bj 
the  evidence,  and  for  such  clerk  or  for  tbe 
party  by  whom  the  articles  sh^  have  been  a- 
hibited,  where  articles  shall  have  been  exhihitad 
against.any  clerk  at  the  instancb  of  any  pens 
other  than  the  bishop  baring  cognisance  of  ^ 
cause,  to  appeal  to  the  Court  of  Appeal  hercm- 
before  mentioned,  either  on  the  ground  tlat 
evidence  material  to  the  issue  of  the  cause  bis 
been  wrongfiilly  recaved  or  rgected,  or  that  the 
decision  upon  any  dlher  question  of  lav,  or  of 
judgmetit  or  order  given  in  the  cansebf » 
bishop,  vicar-general  or  commissary,  was  not 
warranted  by  law,  and  to  move  the  Comt  n 
Appeal  to  order  that  a  new  trial  be  had,  or  thtt 
the  judgment  or  order  complained  of  be  Ta> 
eated,  annullecl,  or  varied,  as  the  case  toff 
require.** 

The  neafraectiop  pwvidab  *st 
'^  Bveryauefa  app^  aAMffl  ^'Re^d  nd 
Wales  be  to  the  Queen  hi  connefl,  snd  4tf  ^ 


Clergy  Qffmam 

}hma  <lMiM»  Mm^It^^M  'CboHirittM^  at  the 
.'^B»i7  GooQoll,  andiii^lnlHidilQitiie  Anomui] 
.  bOT  GoMi  of  CfamMry^Md  tball  btt.liMd.b3r 
«»GQiirt  of  Dfllc^BMi  aaif  thisractittilaBtim^l 
r»|wwacd;  .Fro«didtlinqr%  tbit^if  in  Iha  JietKuig 

of  any  appeal  in  the  Judicial  C— fimn>of>.the 

Phry  Comul  m  qMeatioii^UlUwae.rfeetin ^ 
^  dKtnne,  it  shall  be  iaarfal  for  O^mid  Ckwr^ 
.  if.it  shall  think%iit»  to^diiwa^ihat  aoaaeifaeJai^ 

faefianelhe.GaiHtt  ofvifpnl  anatitttled'hytthis 


%dUtmtimutntheLa». 


mi 


a4>aa«j«r  thatthe.iopiM^^  Laws  ace  to-be 

^4  _^        i__i-  j.i.  pfwoettted tin' the  same  nnumer.^as.befoire 

the.pasfflng^  of  die  act  2  &3'W.  4,  c.:9?, 
and  nothing  in  this  act  oantained  is  to  take 
awBj.or  abridge  the  auduxiity'whiob.the 
archhi4hqp&  and  Ushops  now  ezerouaper- 
SQaallj?^  and  .witlioatprooen.in'Conrt,  offer 
'ihfi:clerg7>df  their  nspectiTe  -proviaoes'  tft 


iiConiliaay  hfthadthnsopon. 

Sishops  who  are  of  tlie  pnvj  cooncil  art 
1  to  be  pf  the  jiidkial  jcomnuttee  qn  ap{>eals^ 
.  .and  one,  bishop  at  .least  ist  to  be  appointed 
.dn*e«efy  iaemmasskn«>f  efele§ateam  faelaad. 

:To  pBment'.friTelans  -Appeals  at  <i»<ptro- 
t'^tibd  that^lbavs'^hdl  be  no  appeal  npon 
^aay^iiitegieemei  V  iteeree  or  otner  withont 
'.the:Ieave  of.the  bishop  0^  judgf^,  nor  in  any 
ease  nkdess  the  party  .pccMecutiqgitheaf^^ 
faacemes  lioiiad  witb^srO'^MiffiAeiit  itfosatie* 
^,.aef  ithsHPastaJnitaiwi  haishalliMlmwaaid 

By  <ertien>g6,>.«a^aasr  evidsiiee'4B>(to  be 

htmif^i'm  ieeeiTed«bef4Ne  tfaeCknirt  oif 

^pp«U»\bu«.iipm'ihe;fsonsidBnriion  6f  the 

cause  as  transmitt^,  OiAt&mrt  may.  order 

«.or  r^fiiae  a  jMsr  .Urie),  ar.^j&m»  ffever^e, 

..aii«i4»»or  w^jthe.>|«4gHie»t  m  ^uakt^^mor 

(ip]med>q^tand  AwkeMdi:  aHmMfeia  in 


Aakioejdm  Vniied  CatntobM>f«E«Iaiia«icl 
JMand^'Otfaevwifle  thanmsder  thxs^-irlih 
-tof  the  «cdesiastical  jurisdictiaa 
iiy  VbiBhopa  »in  thOf  csoloniear^ffid 
foreign  possessions.  Bnt  the'  ptoviauina,  of 
this  act  are  not  to  .interfbre  with  peosais 
inatitutifig  suits  to  establish  ciriltrights. 

.Proceiraingsagainst  bishopB  on  acaomat 
ofiohafgesbnyught  against  ihem^r  offences 


'««»fiiedint^««asittion'*peiidii]^'die  appeal 
v'it  iralso  pnnrided : 

'^That  MwhsMtrer  .any  deric  ihmqg  ^atn 
found  guilty  undentiibiaGt«Ml,«^by7faiinBBlf  xs^ 
..hievaoQBMl  on  a9i«t,^Meitt  the  JmI-  semence 
.of  the  Court ahalLibe;  pioMnead,  aipaif^tlus 
..laleDtbn  >to  appeal^the  (bishop^  or  das  -inoar- 
.  genend  or /comanasavy,  shall  ^eiiher  pronennce 
i  a  eenteneeito  be.eaniM  ;info  eoncutton  ataueh 
.  tiaKjafterthedeternnnatioadf  such  appeaias 
.  tahun.abpUtseBni.flt,  or  shall  pastpene^e 
.'pronovneing  of- jsnchf^Bfatanee  until  after. the 
.ideterBaoeiion  «f  ibe  msal ;  and<  adsn  idie 
i»eenteBce  iftself:  shall  iie  the  ground  of  appeal, 
uihe jadgmentandseatence "Of  the  Court  shall 
t  sot  take  effiect  aotil  after  the  dctennination  of 
.ithetappeal ;  and' when  the  pixmeuDeing  of  the 
..aeBtcaieeisfaalldiave  been  postponed,  lilahaU  be 
/hmhd,  ;at  any  thne  .'aiita-  ihe  idetenmnalBen 
.aHE.'the  appeal^  £ot  ibe^biyioptfor  tlteiliaie  fadaff . 
fgd  the  diooeae  in  whidt  Ihe'tnal-.^was  haC 
his  vtcarogeaeflal  or  oammiaaary,  .to .  pioi-. 


>  fiy'  a  diiftiiset  clause*  (43),  it  is  also 
enacted/  that '  in  .case  of  'a  benefice  beii^g 
sequestered  on«ccouat  of  djebl;,  ihebishop 
may,  prohibit  tke  clerk  ..from  ^perfi>anifg 
diity, ,  an4  -^point  a^earafte. 

.&aih  is  an  outUnc  of  the ;  saw  code  vin* 
tended  to'  be  eatahlii^d  for  the  eorredtien 
of^o&neeB  coaimitted  byanembers  6f  the 
ecdiesiaBticil  profession.  *The  derotiaii  of 
'Sd-iaigecaportion  oFour  space  already. to 
the  subject^  admonishes  ns  that  any  critiaBi 
examination.ofits  details.muat  .be  rescnred 
for  some  iuture  oppoitanl^. 


NEWWTATUTEB  EFiECTING  ALTBIU* 
TOONS  V  IN  THE  lAW. 


-  Bounce  the.  sentence  in .  like  naaaiier  as  if  he 
£jiad}peraonally  triad  the' cause;  pnmded  tMt 
^.if'theasntaDce  be  pi 

.lapon:  the  appeal,  >  the  pesty^Mcuaed  asay»  if.  hei 
•  aae  eanas«  appeabagauiat  sudiaanSsace.'' 


leait  owscMiomBEkiaeTy 

An  'Aet.to  make^fixrther  Provision  vfor'IDbe 
nfear,  add  to  ^the  'End  t>f  the  then   next 
'  Session ^f  SaiiiameQt^  for, the  Carriaga  #of 
Passengen  by  Sea  to  North  America. 

,[28th-'March,  1844-] 

l.}5  4-{6'WMtf.?>e.  d07.'-7fiOi4*:Jli:Mv^ 
emiaSh^^Koiislfip  rserryyt^-Jiaaapt^yg'^'tffleiaei 
to  takemon  #aim«<»  jwailto^  aemAer  .ai.rsiiiMiijr 
io '  tipoce !  ead ,  tenaiyei— ^Whereas  \  it  is  aape- 
dient  to  .make  > further .pnoriaien  lespacting 
^e  •carasffe  of.poeoengars  .by  sea  to  certain 
paats  of  .^Qith  America  and  the  lekads 
a4ieQC&t .  thetttp,  i  wkd  lor  -  that  pivpofle'.\to 
eker/certdai  pravMioiis  of  an  act  passed  fin 
.the  taession  of  parliament  hela  in  the  .Jbft  6 
/Viot.»  intihded  "An  Act.'fbr  re^pttlating.ithe 
.CttWige  of  Passengeia  in  Merchant  Vesfttar'* 
and  of  an  act.paaied  in  .the  aeasiun.of.  padtBu* 
ineedafterthedeciatonJiBentbddin  the  10  &  11  VicU  lotitulcd  ?;An 


,tb^r<v».eQmiaelepra«£^iuig  is  to.^e  iasti- 
.ittted^in^agyiJEccleaiaatiaJXaMrt;.  agaiiiit  a 


,  Act  to  amend  the  Passeofsrs  Act,,  and  Jto  aake 
farther  pEovisnyn  ior  the  GncdaKe  of  Paaaen^sre 

It  IS  expressly  dedmd  by  .section  38,.^^,^^  ;Q«>en'e;Biaet  wceBent 


and.  witbihe  advice  and  .consent  of  .th 
giniritHsliMidi  timpffrffL  ^f  d .  Qgnvnofffj^Pf  this 


t6» 


Ml*  SMuh9  efeethjf  AUmOhfU  mi  the  Lam. 


preflent  pttfiament  assembledf  and  by  tbe 
authority  of  the  iame.  That  no  ship  carrying 
passengers  on  any  yoyase  from  anv  port  or 
place  in  the  United  Kingdom,  or  in  the  Islands 
of  Gnemsey,  Jersey,  Alderney,  Sark,  or  Man,  to 
any  port  or  place  on  the  eastern  coast  of  North 
America,  or  in  the  ishmds  adjacent  thereto,  or 
in  the  Gulf  of  Mexico,  shall  proceed  on  such 
Toyage  vith  or  shall  carry  more  passengers  on 
bo«rdthan  in  the  proportion  of  one  passenger 

.  to  erery  two  tons  of  the  registered  tonnage  of 
such  ship ;  and  that  no  such  ship  shall,  what- 
ever  be  ttie  tonnage  thereof,  proceed  on  such 
voyage  With  or  carry  more  passengers  on  board 

'  than  in  the  following  proportion  to  the  space 

'-  occupied  by  them  and  appropriated  to  Uieir 
use,  and  unoccupied  by  stores  not  being  the 
personal  luggage  of  tbe  passengers;  (that  is  to 
say,)  on  the  deck  upon  which  the  passengers 
live,  one  passenger  lor  every  twelve  clear  super- 

.  ficial  feet,  or  on  the  orlop  deck,  if  any,  one 
passenger  for  every  thirty  such  superficial  feet  j 
and  that  if  any  ship  carrying  passengers  upon 
any  such  voyage  as  aforesaid  shall  carry  any 

.  person  or  passenger  beyond  such  proportions, 
or  any  of  them,  the  master  of  the  ship  shall, 

•  for  and  in  respect  of  every  person  or  passenger 
constituting  such  excess,  be  liable  to  the  pay- 
ment of  a  penalty  not  exceeding  5/.  sterling. 

2.  Two  children  under  a  certain  age  to  be 
computed  as  one pqssenffer,—Thsi\n  computing 
the  aforesaid  proportions  two  children,  each 
being  under  the  age  of  14  years,  shall  be  com- 

-  puled  as  one  person  or  passenger,  and  that 
children  under  the  age  of  one  year  shall  not  be 

.  indnded  in  such  computation. 

3;  No  sh^  carrymg  a  eeriam  number  of 

'  passengers  to  proceed  on  her  voyage  without  a 
ship's  cook,  to  he  apprwed  hy  the  emigration 
ojfcer. — That  no  ship  carrying  100  or  more 
passengers  shall  clear  out  or  proceed  on  her 
Toyage  unless  there  riiall  be  on  board  a  ship's 
cook  approved  by  the  emigration  officer  at  the 
port  of  clearance,  and  engaged  for  the  purpose 
of  cooking  the  food  of  the  passengers,  nor  un- 
Issi  a  convenient  place  snail  have  been  set 
apart,  and  a  sufficient  apparatus  provided  for 
that  purpose,  to  the  satisfaction  of  the  said 
em^ration  officer ;  and  if  any  ship  shall  pro- 
ceea  on  her  voyage,  not  having  du  board  such 
•hip's  eook  and  cookrog  apparatus  as  herein  is 

-  lerored,  the  master  of  the  said  ship  shall  be 
.  liable  to  a  penalty  not  exceeding  50/. 

4.  iSA^f  carrying  passengers  to  have  a  duly 

auai^ed  surgeon  on  board,  else  number  to  be 

UsiAted, — ^That  whenever  any  ship  shall  carry 

10(^  or  more  passengers  on  any  such  voyage  as 

aforesaid,  there  shain  be  on  board  a  surgeon 

duhfquidifled  as  hereinafter  mentioned,  or  in 

defEult  thereof  \i  shall  not  be  lawful  for  anv 

'  Bu<^  ship  to  catry  more  passengers  on  the  deck 

'  upon  which  the  passengers  live  than  in  the  nro- 

«  pofli<yii  of  one  passenger  to  evei^r  14  superficial 

'  leeifiso  occupied  and  appropi4ated.  as  aforesaid. 

6 .  Certa^  children  to  be  computed  passengers 

wh^  ^luMhr  Undied.-'lhtt  in  the  calctklaiion 

of  ■pi^'h  propdtiSryn  etery  'child  above  the  age 


6.  Qua^Uatian  qf  swymm.-^lhst  eroy 
such  surgeon  as  aforesaid  shall  be  a  penoi 
duly  analmed  by  law  to  prac^e  in  the  Uaited 
Kingaom  as  physician,  surgeon,  or  apothecsij, 
and  who  shall  not  be  objected  to  by  the  nid 
emigration  officer. 

7*  No  sikip  to  proceed  until  the  wtedieine  that 
and  passengers  have  been  inspected  by  a  medienl 
practitioner,  —  Remuneration  of  mei^eal  prac- 
titioner.—  If  no  medical  practitioner  eon  ht 
obtained,  slip  may  proceed  by  permstm  of 
emigration  cgieer. — That,  except  as  heranafia 
provided,  no  ship  shall  clear  oi^  or  procead  o& 
any  such  voyage  as  aforesaid,  untu  the  said 
surgeon,  or,  in  case  of  ships  not  carrpng 
surgeons,  until  some  medical  practidoner,  to 
be  appointed  by  the  said  emigration  officer, 
shall  have  inspected  as  well  the  medidne  cliert 
of  the  said  ship  as  the  passen^rs  on  hoard, 
and  shall  certify  to  the  said  emigration  officer 
that  the  said  ship  contains  a  sufficient  supplf 
of  medicines,  instruments,  and  other  tluBgs 
requisite  for  the  medical  treatment  of  the  pa»- 
sengers  during  the  intended  voya^  and  that 
none  of  the  passengers  appear  to  him  likdj,  I7 
reason  of  bemg  affected  by  any  infections  or 
other  disease,  to  endanger  the  health  of  the 
persons  on  board :  Provided  always^  that  tBe 
master,  owner,  or  charterer  of  every  ship  in- 
spected by  any  medical  practitioner  so  ap- 
pointed as  aforesaid  shall  pay  to  such  medical 
practitioner  a  sum,  to  be  fixed  by  the  said 
emigraHon  officer,  not  exceeding  !K)f .  fo^  ^eiy 
100  passengers :  Provided  also,  that  in  case  oa 
any  particiQar  occasion  it  shall  be  deemed  bf 
the  emigration  officer  imposdble  to  obtain  tbe 
attendance  of  such  medical  practitioner,  itahall 
be  lawful  for  the  master  of  any  such  ship  to 
dear  out  and  proceed  oh  her  voyage,  os  r»- 
ceiving  from  tne  sud  emigration  cdBScer  wntteo 
permission  for  the  purpose. 

8.  Fassengers  affected  with  diseaes  mashe 
re-Umded.^PenaUy  on  master  wi^uUy  proMd- 
ing  on  voyage  with  diseased  persons  on  hoard,'' 
That  in  ease  any  such  surgeon  or  medical  prac- 
titioner shall  notify  to  the  emigration  otBcer  at 
the  origind  port  of  cdearanee,  or  at  any  other 
port  or  place  in  the  United  IGngdoa,  into 
which  the  vessel  may  subsequently  pot,  or  in 
case  the  said  emigration  officer  shall  be  otbei^ 
wise  satisfied,  that  any  person  about  to  proceed 
on  such  voyage  as  aforesaid  is  likdy,  byreaaoa 
of  being  affected  by  any  infectious  or  otbff 
Asease,  to  endanger  the  health  of  the  othff 
persons  on  board,  it  shall  be  lawful  for  lucb 
officer  to  re-land,  or  cause  to  be  re-landed,  any 
such  person,  and  such  members  of  his  fiiinl|f> 
if  any,  as  may  be  dependent  on  him,  or  as  W 
be  unwilling  to  be  separated  from  him;  sad 
no  ship  shall  be  cleared  out  or  proceed  on  sbJ 
such  voyage  ao  long  as  any  such  persoa  or 
penons  shall  be  on  board,  and  the  iDtf^» 
atiy  such  ship  who  shall  wil&Ay  proieveA  (m 
the  iaid  voyage  with  any  sudi  persett  or  p«- 
sons  oa  board  shi^  be  IwbU  Xouftosk!!^ 
exceeding  50f.  stetSng.  j^^tr^  tuf«fl- 

9.  Passengers  so  «^<»A(f  WftWW^^ 


oftfne^|fmriid!lMi6omptit«da*ond'pas«ra  by  MMMty)F  frtms  w^  ^ 


N^  HU^pi  (f4»ti«^  :4«er»tioitf«^^ 
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justieei,^Tja^  any  prison  or  penons  wbo 
shall  be  so  re-Iandod  as  aforoaaid*  or  the  emU 
gration  oftcer  on  his  or  their  behalf,  shall  be 
entitled  tp  recover  by  summary  process,  before 
tm>  or  xaore  justices  of  tjie  peace,  in.  Uke 
inanner  ad  in  the  said  first-recited  act  is  pro* 
vided  in  the  cases  of  monies  thereby  made  re- 
coverable, the  whole  of  the  monies  Which  shsdl 
haVe  been  paid  by  then\,  or  on  his  or  their  ac* 
eouoit,  for  his  or  their  passage  in  such  ship  as 
aforesaid,  from  the  party  to  wbom  the  same 
may  have  been  paid,  or  from  the  owner,  char- 
terer, or  master  of  such  ship. 

10.  Iter  Majesty  may  issue  orders  in  council 
prescribing  rules,  if  c,  for  preserving  order ^  Sfc^ 
on  hoard  vessels, — Gazette,  and  copies  printed 
by  the  Queen*s  printer,  to  be  evidence  of  orders, 
4*^,— That  it  shall  be  lawful  for  her  Majesty, 
by  any  order  or  orders  in  council  to  be  by  her 
made,  with  the  advice  of  her  Privv  Couneil,  to 

Erescribe  any  such  rules  and  regulations  as  to 
er  Majesty  may  seem  fit  for  preserving  order, 
and  for  securing  cleanliness  and  ventilation, 
on  boara  of  British  ships  proceeding  on  such 
voyage  as  aforesaid,  and  the  said  rules  and  re- 
flations froqa  time  to  time  in  like  manner  to 
alter,  amend,  and  revoke,  as  occasion  may  re- 
quire; .and  that  any  copy  of  such  order  in 
council  contained  in  the  London  Gazette,  or 
purporting  to  be  printed  by  the  Queen's 
printer,  shall,  throughout  her  Majesty's,  dp- 
miaions,  be  received  in  all  legal  proceedings 
as  Kood  and  sufiicient  evidence  of  the  maiung 
and  contents  of  any  such  order  in  council. 

-  ii.  Surgeon  or  master  to  exact  obedience  to 
rvles  and  regulations, — That  in  every  British 
ahip  it  shall  be  lawful  for  the  auigeon,  or,  in 
shipB  npt  having  a  surgeon  on  board,  for  the 
master  of  any  such  ship,  to  exact  obedience  to 
all  such  rules  and  regulations  as  aforesaid, 
under  the  penalties  next  hereinafter  provided. 

.  i%  P^^Vfi^  reusing  to  observe  rules  and 
reg*^l^^M. — That  any  person  on  board  such 
alup  who  shall  neglect  or  refuse  to  obey  any 
sucb  rule  or  regulation,  or  who  shall  obstruct 
the  master  or  surgeon  of  such  ship  in  the  exe- 
cution of  any  duty  imposed  upon  him  by  sodi 
rule  or  r^ulation«  shall  be  hable  to  the  pay- 
ment of  a  penalty  not  exceeding  2/.  sterhng; 
and  it  shau  be  lawful  for  the  justices  of  the 
peace  in  any  part  of  her  Majesty's  dommions, 
Defore  whom  any  person  shall  be  convicted  of 
Buch  obstruction  or  resistance  as  aforesaid,  to 
order  such  p^^on,  in  addition  to  the  penalty 
hereinbefore  mentioned,  to  be  confined  in  ^e 
conamon  gaol  for  any  period  not  exceeding  one 
month.  . 

Id.  Colonial  Land  and  Emtgratiou  Commis' 
sioners  to  prepare  an  abstract  qf  acts  and 
orders  in  council,— Suck  abstract  to  be  posted 
up  in  each  ship, -^Venalty  on  master  for  neoUct  s 
and  on  person  defacing  fl£«/rac^^— That  the  said 
Colonial  Land  and  Emigration  Commissioners 
shall  from  time  to  time  prepare  such  abstract 
aa  they  may  think  proper  of  the  whole  or  part 
of  this  and  of  the  said  recited  acts,  and  of  any 
ord(ar.io  coupciW  M  made  aa  aforesaid ;  and 
tha^^  q^)«s  0^  d^  B^^  aliptjpact,  togetiier 


^thtwa cqnas o£ tbiaand- of  tha  aaid roeitad- k} 
acts,  ahall,  on  damand^  be  deliv«red  by  tho  a 
collector  or  comptroller  of  the  customs,  of  the  ( 
port  of  clearance  to. the  master  of  evepcy  ship  . 
carrying  passengera  on  auqh  v<mge  as  afore*  :>! 
said ;  ana  that  such  master  shall,  ao  Iqog  as  ; 
afiy  passenger  be  entitled  to  remain  inthe  smpb  »i 
keep  poated,  in  at  leaat  two.  coaauicttons  places  i 
between  tha  decks  of  the  said  ship,  eopiea  o£  r 
such  abstract,  an4  ahall  be  liable  to  a  penalty  : 
not  exceeding  40#.  sterling  for  every  day  during  « 
any  part  of  which  by  his  act  or :  dfifaulc  suea  ;. 
abstract  shall  OeuI  to  De  so  posted  i  and  that  any.  i 
person  displacing  or  de&opg  such  abstract  sa  / 
posted  ahall  be  uable  to  a  penalty  not  exoaed*  - 
ing  40f.  sterling.  k 

14.  How  penalties  to  be  Recovered,— T\9llt  all . 
penaltiea  imposed  by  tlus  act  shall  be  auad  for  : 
and  recovered  by  such  persona  only,  and  in  :. 
such  manner,  as  m  the  said  firat-recited  act  ia 
provided  in  the  case  of  the  penalties  theieby  i 
uoposad. 

15.  Bond  required  by  Jirsi^ecited  act  to  be  , 
security  for  observance  of  provisions  of  secondly*^ . . 
recited  act  and  this  oc/.— That  the  bond  is»  « 
qoired  by  the  said  herein-before  firstiy-reoHed 
act  to  be  given  in.cartain  cases  to .  her  Majesty  ' 
in  respect  of  ships  carrying  more  than  50  pas*  • 
sengera  shall  include  and  be.  a  security,  not : 
only  for  the  matters  and  paymenta  in  the  said 
act  mentioned,  but  also  for  tha  faithful  obearvm.. 
ance  of  the  provisiona  as  well  of  the  said  harem-^  . 
before  secondly-recited  act  as  of  this  actj  and'  ; 
of  any  rules  and  regulations  to  be  prescribed   , 
by  any  such  order  in  council  aa  aforesaid,  and  . » 
further  for  the  due  payment  by  the  master  of ,  j 
any  such  vessel  of  all  penalties  which  he  .may 
be  adjud^d  to  pay  under  or  by  virtue  of  ihk   ^ 
aaid  herem-before  secondly-reafted  ad;  or  of  > 
this  act 

16.  DuHes  qf  enugration  cffuoer  ma^  be.  per^  .^ 
formed  by  his  assistant*— Thsit  all  powers  and'v 
duties  ^ven  to  or  imposed  upon  the  emigratioDv  -> 
officer  nerein-before  mentioned  may  be  enct^ 
cised  and  performed  respectively  by  his  aaaiat* , 
ant  in  hia  absence^  ^r,  at  porta  where  there  ^i 
ahall  be  no  such  emigration  officer,  by  the  ,. 
officer  of  the  customs  whose  duty' it  may  be  to  j 
grant  a  clearance  of  such  ship.  .  i.. 

17'  Interpretation  qf  act. — ^Tbat  in.  the  inter*** 
pretation  of  thia  act  the  term. "  passenger '*  . 
shall  be  held  not  to  include  the  class  of  passenp  < 
gers  commonly  known  by  the  name  of  cabia^  ■^l 
passengers;  and  the  term /'ship"  shall  in* 
elude  every  description  of  sea-ffoing  vessel;  , 
end  the  term  "  master**  shall  include  any  perw  .\ 
aon  being  in  oommand  of  such  vessel  for  ths« .  < 
time  being;  and  that,  unkaa  th^re  be  aomer,  . ; 
thing  in  the  subject  matter  or  context  repi^^  ^ 
nant  to  such  constructiont  every  word  import*  , 
ing  the  singular  number  .or  the  masculine  gen^  , 
der  only  shdl  be  construed  to  include  several  ..'^ 
I  persons,  matters,  or  thing|i>  as  well  as  one  jpep-.^V- 
son,  matter,  or  thing,  and  females,  as  weu.  |i9.../| 
males  respective^,  ;         •  ^^  1    C 

.    18.  Exemption  qf  ships  earrmgjese,  ^ifn^,.r 
one  passenger  to  25  Urns.  ,i»  c^tm  m:tian$M  to 

to}$h^,C9rryingpfismgP^ft^,tmM^l^'f^^  to 

c  c  3 
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tamed  shsOl.appi^  ta-  a»f' slu^  innwttdft  tlMi ibeeni  eaD|iD9id.to dte'abflqgeof  per»Hibi-~ 
numbaof  pawengm BhattaattlyibtM ty tha;Te*> ^^^^^1, .  an*  the^ottter,  t6m,*Hiwdt»  of  tbit 
gurte«d  tonnage  a««je^^^  if« A  v  aecms  to  luve*  tkd  the 

alM,  tta{nfln^mctoif.pra«EtioiM  onothte  ^»We»*  of  onr^inost-cWttt  adi^te^ 
leMl.pfMMxMnfff nndktf  tW«  acfe^any  -qmtitioni r^lieiwrer.  the^intcwtXaxif iheJacgefJuwcL 
filMdl'ariM«rlMdi0r>'an7t$Up>!c&nmi%4n86cii^  Jlsvefcomedntafqn/Mlltni^ 
genioauanycacik  voptgefajs  &iaan8aidrd]di>rdid  i  .Agm^iBaxvp'baii]Mri^>0iMciiiBt8,oriM* 
xuKttasny  a  gseatsn  numbcr'tif  ipaaaffigaHr  ihaoi  iim&Btaremfm]g^.haflnTettdily  been  indand 
af«nnasd'in>pf0|witit)nrt»»tbe.tOBmge  thma&  «tD- unddrtake^  ttiak  aapnl^bly  fdunded  in 


the-^btirdsD  of  pnmig  tbAf.thei  number  of  pai< 
seagtw  'flo  toatnsd  in  proportion  ito  tfao  famnigff 
oB:'tht>alilp ' was  nol  ^greater  than  thBtik>fiOn»i 
pevaon  to  eivuj  ^A  tons  sball'lia  npoi^*  tbeiper^ 
son  against  whom  any  sucb  acti(Ma/.pmiytcntiD% 
on  olber  lejeai-  proeeeddng  -mav  be  brtmght; 
and;  fiaibng  such  proof*  it  aUaU^  Jht/ :any  suoh 
purpose  aa  afoieaud,  ba. takes. :a^  adjudged 
thht  tbemnmber  of  paeeangeaa  ae  canned:  did 
eaoeed  tkat  proportion; 

19.  Short  title  Qfac^— That  in  all  pHooead^ 
ings  it  shall  be  sufiicisntitto  citoihia  aet  :by  the 
title  of  "The  NinA 
Act:" 

20.  OSraltaoaaoio/inifcr- Abdbadt  eoaotod^ 
ThM^tkiaiatttfakalL  renam.in.fimneBifokrrtha 
pefteid  tof  oser^aat  irom  the  ^paaaing  tfaeaeofi  and 
bkum  thenee  to  thaoid  of  tbei  then  mtxt  a^mait 
06  parliaments 


ATTOENEYS*  CEETIFICATB  DUTE: 


.  During  the*  course'  of  flie*  last  week 
aeveral  further  pf^titioH&fdr  tlie  Eispeidof 
tltia  Impost  bare  beed  preaented  toparlia- 
nmit*  A  m wigpat  othciyfibni- tiie  large  body 
of  solicitors  at  Liverpool.  Also,  mukJm 
foilowHig  .pkoea.^^*^ 


AS^gaveniiy. 

AW)y-d^la-Zbudu 

Hdnuey. 

ChViatchnrck. 

CSrbwle.. 


Great  fl^mngton. 
Lixtonr  and  Bumtable. 
Soudxampton; 
Wdlington^  Salop; 
Worthing.' 

Tife.  niimbefrfof  potitioittt  18  now^2l7; 
and  the  signatunwofthieiooutijrpetitbiim 

fliXDDimt  to*  2,711- 

Tlie  names-  of  DRl  ClurdweU^  and  Ifir. 
Wnioox  have  to, be  added. to  the  list  of 
manaben  wbbiiiHre  piwsenCed  jpetitions. 

We  uadefrtaad^*  that  LbgdBobert  Gbosf* 
v&aor  has.  teiy  Mtdially  aoospted.  the  chng^ 
o0thB  biU^foT  the  Ebpeai.off  the  .DQly^aiid 
ntll  mofe^  fd»  leMeto'brmgit  in  as  eady* 
ae^the  afi^  of  paklie  btuimss^nll' permit. 
'  We  ooi^atmid^e'  the  prouioters  of.  the* 
meflRite  on  having,  obtained  the  vipport  ^of 
eo^distifiguiahedra  meaaber  aa  hia  lordship 
fB  their  behal£..  The.  aeloctionlutt.  been 
very  radidonsly  made.  It  wnaUL  inrobaUy 
haiat  been.easyv««om6^tittac  ago^.to faaveob- 
'ttined^tli^'flMaiiabce  of  some ^  member *of 
thte  ^htose  'Udttiigi]^  tti^  -  eilhe]^.  bnneh  of-tiie 


jtatioe ;  •  hut  it*%as  weiP  wordi  a  few-wwls' 
aeUy.to  secnne  the  iiuportant  sandioD  of 
.the  noble  repiesentativesfor  the  metropelitan 
,cnniit;r^and.a.niembeB  of  one  of  the  higbist 
famihea  ia  thor  *  kingdom*.  Those  who  htn 
beenoatpii^atctha  sopposedsslaw  progns 
ofi  the<paftiaai  entrasted  with  the  prepm 
tion  of  the^biU^  and  who,  (wMlHpiefes&ng 
friendly  suppori?)  Tiave^oensmed  ercry  step 
thathar  bteir  taken,  will  probably  now  ad* 
^mt  that  tUey;  have  beeB*in«enoc,  and  thit 
die.wisest.emmie  has4ifter  allbeenadoptdL 

SUPBEIOR^  ANEF  IKFlSBiaR  COUKTS. 

Zb'tAe  Ediio$f  oftketLega  Obtemm 

StB^— In  yonrobservatkms  on'"tbeM« 
Ooiir^'"in'youroamberof  the  12th  Fcbniaiy, 
yov 'State  that  the- Attorney-^General  baa  bti* 
mated  aitintention  of 'propoainK  aome  remedy 
for  the  monopoly  of  ihefonr  barristen  and  aix 
attomeyaiofthatcoor^bnt'that  the  difflcakf 
was  the  eomnenaation  to-  which  dievwerecm' 
titlM:  Ahd  in  the  Itodisff  artiele  of  toot  ff 
lowing  mmiber^'on  the  "  rheM  and*.  SaJanv  o 
thiB  C^nnty  Courts,^  yon  tell  tn  that  it  ia  nana 
than  imahnated'tfaattne'new'iudgei  are  oro^ 
worked!  Andtottddyoomelf  mete  tbao  m- 
ainiiate'theninthat'dirsaIary'of'l,300L  iasat 
snfficienti' 

Now,'  I  take  Idave  to  remind  yon  of  07  ai|^ 
gestions  fdr  cheapening  the  proeeadiiu?  flf 
small  actions  in  the  snpeiior  ooturta^  wbicfi  y^ 
did^me  the  &vottr*to  insert  in*yonr  nember  if 
the  27th  of  Ndvemberhat  the  principie  wfao» 
of  is  in  accsordanoe  wi&^hatyon  haveT<w» 
often  earnestly  advocated;  ami  Svfaich  Ibnadir. 
cononve  would'  Cve  almost  aH  coapkiBti; 
without  diatnrbmg  eitbertiie  PUace  €ooit  <r 
the  County  Cbuita,  as  they  would'  operate  at  a 
kiiad'  oC'  equitable  a^oatment  of  the  vbok 
affidr;  because,^  by  cairving*  out  07  «f 
gestionsy  the  costs  of  small  actions  in  the  tf" 
perior  courtrwoidd>  neariy  convpond  «w 
ttloae  in the^near  -courts,-  and  by  reatonog  w 
(late  j[uri8dictioa''of  the  f&rmer,  ormaUiigu* 
(of  theJatterconcamul^  instead  of  excMmi' 
,at  present;-the  country  would  beaavtd  liir^ 
,of  cumpeusatiou'tO'the  Fi]ace*Coint>  »  «» 
'as'the  addifionaft*  adariea  to  the  iudgca  astf 
offiSeirof  the  Cbunty  GanrSa,  (whidtTjjateJ 
to  oonsider  neensary^  wil^ipnt  n^^'*^^* 
nrinishing  the  bustnesa^rAofe  conrtf,''W» 
dMifless  win  allrayr  hii«      *"'  ^         ' 


Sl^MrilWMi^. 
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mitted  to  monopolise  nearly  tw»4faiDd8^'tUbi 
legitimate  bnainoirof  tkBavpenoreoauM:  As 
eridenoe  of  tMs^  oiAf  hebaitk  tet  abnott  uttec 
emptinets  o£  OMMljr  idL  dus  affiia^  thenof}! 
whilst  tha  Coimty  Couito.  ace  filled  to-  owe 
flowing^  to  tke%  grti^  inconveiiisBoa  of.^  the 
suitors  thereof.  And  therefore,  had  they  less 
to  dOy  the  more  tolerable  would  it  be  for  all 
partiee;  (salariev  being;  snbalfttotediiiirieei). 

Besides,  aaodier  seiiou»  wHt  of  ither  new* 
STstem,  and  one«  I  believe,  (rf>  not? 
ocearronce,  is  thatof  a  man  hitmngf  a  jiHiii^ 
maud  oi^LorS^rf^  which  he  is  competted 
to  sue  either  in^the  infinrior  jconvt,  and  lose  tfaa 
overplus,  or  in  the  superior,  at  the.  risk  o£ 
losing  both  the  ovsrphia  and  the  costs  aliRV  if 
he  fall  to  obtam  a  vai^t-for  20l*  or  vpirard^: 
(which  often  happena  from:  variona  csmasi^) 
unless  the  jiidge  csKlifles,  which- 1 '  faavo'*  not 
heard  of  aa^  one  yet  doing.  I^anfotiMs^  dieir 
lordshiprtmnk'riglit^j  that  peoplk  ought  not 
to  go  to  laiPr  bntif  llieywiily  wttf'shoiihl.'nor 
'  &'  cxedilDr  be  aUowod  to  mortTtoi'^riuohaver 
comt  he.preScrs  as  nmtrcoBvemenl^  especiall]^ 
when  the  defendant  is  not  prijadicedtheffiby ; 
neither  ought  the  plaintiff,  by  tbeing  put  to  anv 
unnecessary  expense  in  the  reeovsry  of  a  sinaU: 
no  less  thaa a.laige'debt.^  The^old  >  Conrta ^  of 
Bequeat-vflm  taotn^  all'  ooiiciRSStttv  whf  th«r 
should  the  new^  be  compulsory  f 

The  Lord  Chano^or,  on  passing  the  County- 
Courts  Bill^  stattd  that  tha  country  waawry 
much  in  want  of  them ;  if  so,  where  was  tha  no* 
cmity  or  consistency  of  arming  the  nawioonerta 
^nth'  such  arhitmry  and  pvehilMtory  powers  f 
The  amazing  increase  of  business  in  tha  Fskce 
Oourt  is  evidence  of  quits  a  negatsre.  natare, 
as  to  tha  want  of  such  comrti,  to  sapnothing' 
of  the  many  xomphdnta  thereof.  Some  fdranr 
CfaaneeHors  and  Judgesv^—kgal^^llglitoof  other 
days," — ^would  have  donbttd  the«ec8Baity*of  ao' 
sweeping  a  measure,  and  also  of  ita.  effects  -on4 
the  interests  of  the  profession,  which,  however, 
appears  now  to  be.  but  Utila  reggEded  in^aay^ 
quarter,  although  it  contributes  so  largely  to- 
wards the  support  of  the  state,  and  yet  is  so 
intolerably  taxed.  Neither  are  the  new  courts 
beneficial,  bul^as  I  hear,*po8difreiy  detrimaatal, 
to  a  poor  masiQ .  bacans^,  wiaor  lose^  ha  must 
pay  at  every  step,  whereas  few  attorneys,  if  nnu 
successful,  exacted  the  full  penalty  of  theb* 
bond,  although  doubtless  their  aiw  tome' 
Shylocks  in  the  htw  as  wdl'  aar  in  most  other 
professions  and  trades. 

The  legislature  has  retraced  its  steps  upon 
some  occasions,  and  it  might  also  do  so  most 
beneficially  i^on  thiB,aa' I  am  convinced  that 
the  alterations  proposed  would  be  |>ro  bono 
publico,  or  at  least  of  that  portion  of  it  winaa 
compbdnts  (amongst  others)  of  the  tronhfeaBM^ 
loss  of  time,  in  attending  a  day  or  two  art  a* 
County  Court,  are  already  nearly  as  long  aB# 
loud  as  if  such  attendtonicwas  -obliged  to^ 
given  at  die  Old  Bailey,  the  universal  objectron 
to  attending  which  has  long  been  such,  that 
thieves  frequently  escape  punnhment  altogether. 
Indeed,  most  persons  have  a  similar 


pars-  Uvattead'! 


th^araliksi 


'aBw< 

be:detaii»d'long;;.wheBea8^  by  mJer^?  send 
ai**  lawyer^  letter;"  iasuing  a  woit,  ocppaee 
fng  to  judgment^  at  naariytha^saau' expeikae^i 
ai^iii  less  tima^  than  iin.a  Oounty^  Conrt^  alii 
dabfesnedy  reeoverablat  m^t  be.  thuaiexpei^i 
ditiously  and  quistfy  obtamed^  in^a:  anpancmi 
conrty.wkhout  vnf  tnrable  at  all  td  the cMiter.  > 
Such  is  a  sample  of  only  some  of  the.  evfla-  of'. 
thanaw*lav/whtclF  waa  madb  and  passed  'ex- 
press^'ion  tho> "  more  easy  and  speedy  Tenoverj^ 
ofBandl.dabts.;' 

I  toast'  that  you  willicontinae  td'  advocate' 
tha  priaaiplatof  my  sugge^ons  for  modifying:; 
and  restoring  the  machinery  of  the  supeii<^ 
couBts;.  soc  as  to-  siub  the  bollreniellDe^  and 
siidnce  die  dfamtnic  of  that  part  of  tha  pnblim 
which  complains  that  the  pradisa  of  that  now^ 
cooBls  ia«nstthk?«eaaynor  speedy,  and  which 
witt!a]aoanaiariBilybettefit.allsuch  psasMM'^aflR 
an  at  present  liafalefto-.betsaed  in  the  supenm*: 
courts,  and  especially  the.  poiwer  portioBa 
thacBof/  VxHOJuak. 


METxtoBObirMr  jam  ntoviNCUL^. 
iLi^w  ASseinxTittf. 
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TkB  annual  genevai  mealBig'of  Aa  laeinfili'S 
of  thia  asaooiationr  waa  htld.  on>  Wednesdayr  tha[> 
19th  instant^  at  tha  Gilav's^InniCoflBte^hoiias':' 
Mt.  Shdlb^  one  t)f  the  vibo*Pnsident8,  inithm 
chair;  The  Rhport  of  As  Committee  oBn 
Mtaageiiiattt.w«i«Bsdby?tharatcfitary,aiai-^« 
piising— 

1st,  The  causes  and  chTumatanoea  which)  io^. 
duced  the  formation  of- tin  Mairapolitani  andr.' 
Provincial  Law  -  Asaaentsso..  9nd»  The  maa* 
sures  that  have  been  adopted  'fJEvnealaidishiiigr 
and  extBndibg<itliaas8aGiatioOi»'tho  aonstitotftan 
of4t«  when  fonaed^  and  thadbjecta  itywuoBisu;. 
3id,  What  hat' been  since  done  towanta  that 
collection  af '  infffrmation'  to*,  be  aubauttod  to. 
Psriiamant,  and  iuflhiding  tha.  appnintmant.rif>.i 
sub-committees   for   promoting   the   varioua 
prngposaamfAhasaaaaciatkBifL.  4tb,  Thelaboora 
o£  the  Committee  of   Management   and   its 
sevend  sub-committees,  embracing  Reports  oH 
the  Bills  in  Parliament  relatina  to  die  Law,— on 
the  defects  in  Equit^cpioeeinire,*  andriuithe 
Common  Lmt  Practice,— with,  the  pnopoaad^ 
raniedies  and  improvements  inF^eaeh,«-and«a 
httef  notice  on  the  subject  of  Conveyaneingu 
5th;  Inquiries  into  the  offite  and  atatss'  of  'at«- 
tomeya,  and  the  grievances  of  die  pnftaraion^ 
And'lSth,  Remarks  on  the  necessity  andimr- 
povtancexof  tha  association,, .its,  present  state^;, 
and  fttture,psospects,  and  the  measures  recom* 
mended  fbs  iudlihering  tha  puapfwa  for  which  ifci 
was  fonnad.1 . 

BssolotaansD  were  piissed.to  tin.  foBoBrli||^ 
eflbot '.  — Tha^ApoTt  o£  the  raiimmaii  waa  mpm^ 
proved,^ printed;  and  ordered.toho  siwinrinladK  r 

Thb*  preaant  members  of  the  MafeMpolilipF 
Cbrnmitfiee  and  the  Provincial  Committae*  witji^'. 
tha  substitution  of  five  naw  members  ia  Ilea,  pC 
those  who  had  letbred,  were  re-electedl. 

Auditors  o£  the  accounts  of  ihe  assocfa^^. 
aMwinted.  '\ 


M$       M.midP.LawAMto0i&ikm^^Siii$fTgm 
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The  Committee  of  Management  were  autho- 
xiced  to  elect  a  Secretary  for  the  association  at 
snch  salary  as  they  should  deem  proper,  and 
to  give  such  remuneration  for  past  services  as 
they  thought  riffht.  And  to  allow  to  the  Local 
Committees  such  sums  out  of  the  subscriptions 
of  their  respective  districts  for  the  expenses  in- 
curred by  such  Local  Gomaiitteca  as  might  be 
deemed  proper. 

The  thanks  of  the  meeting  were  voted  to  the 
Council  of  the  Incorporated  Law  Society  for 
their  valuable  sanction  and  assistance,  which 
had  essentially  contributed  towards  removing 
the  diflSculties  attendant  on  the  formation  of 
the  association* 

The  thanks  of  the  meeting  were  also  given  to 
the  Honorary  Secretary  for  his  able  and  inde- 
fhtigable  services. 

Tne  meeting  was  addressed  upon  these 
several  resolutions,  and  the  subjects  to  which 
they  related,  by  numerous  members  of  the 
association,  viz. : — 

Mr.  Anderton,  Mr.  Bower,  Mr.  W.  L.  Donald- 
son, Mr.  Edwin  Field,  Mr.  J.  Hudson,  Mr.  Jas. 
Mathews,  Mr.  H.  Nicol,  Mr.  George  Pocock, 
Mr.  J.  H.  Shaw  of  Leeds,  Mr.  Sudlow,  Mr.  O. 
Webb,  and  Mr.  6.  E.  Williams  of  Cheltenham. 

We  hope  in  our  next  number  to  give  a  report 
of  the  principal  points  urged  in  the  epeeches  of 
these  gentlemen.  For  the  present,  we  have 
room  only  to  say  that  there  was  a  most  entire 
unanimity  in  Yhe  variotis  objects  of  the  asso- 
ciation. The  several  measures  adopted  by  the 
Committee  of  Management,  and  the  recom- 
.o^Bdations  of  the  several  sub-committees, 
wiere  hishly  approved  of. 

The  tollowiog  gentlfliiien  were  ako  present 
at  the  meeting  :-r      . 

Mr.  W.  Bell,  Mr.  H.  Bedford,  Mr.  Boys  of 
Margate,  Mr.  Brockma&'Of  Folkstone,  Mr.  6. 
FUkUmer,  Mr;  Hodgson  ol  York,  Mr.  H.  H. 
Statham  of  Liverpool,  Mr.  Sudlow,  jun.,  of 


Manchester,  Mr.  B.  F.  Watson,  aad  lemil 
other  gentlemen. 

The  meeting,  which  lasted  nearly  tiireebotn, 
concluded  with  presenting  its  cordial  thanks  to 
the  chairman  and  the  conunitte  of  managemeot 


EASTER  TERM  EXAMINATION. 

Tub  Examiners  have  appointed  Tuesday,  the 
and  day  of  May  next,  at  ludf-past  nine  in  tbe 
forenoon,  at  the  Hall  of  the  Ineoiponted  Lav 
Society,  in  Chancery  Lane,  for  the  4 


of  persons  applying  to  be  admitted  attonieyi. 
The  examination  mil  commence  at  10  o'cbek 
precisely. 

Articles  of  clerkship  and  assignment,  (K 
any,)  with  answers  to  the  questioni  as  to  doe 
service^  should,  according  to  the  reguktions  ap- 
proved by  the  judges,  be  Uift  with  the  Sccistarf, 
on  or  betore  Saturday  the  23nd  instant 

Where  tbe  articles  have  not  expired,  but 
will  expire  during  the  Term,  the  eanmdaie  msf 
be  examined  conditionally,  but  the  articles  mnit 
be  left  within  the  first  seven  days  of  Terai,  and 
answers  up  to  that  time. 

The  foUoi^ng  regulations  have  been  issued 
by  the  Examiners : 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  ansvend 
in  writing,  dassed  under  the  eeverai  heads  of 
—  1.  Preliminary.  2.  Comnum  and  Statute 
Law,  and  Practice  of  the  Oonrts.  S*  Gooveif- 
anctng.    4.  Equity,  and  Practice  of  the  Coant. 

5.  Bankruptcy,  and  Practice  of  the  Gourti. 

6.  Criminal  I^w,  and  Proceedings  before  iv- 
tices  of  the  Peace, 

Each  candidate  is  required  to  answer  aU  tbe 
Preliminary  Questions  (No.  1.) ;  and  it  is  a- 
peoted  thsjt  he  should  answer  in  tkrte  or  moR 
of  the  heads  of  inqiury,-^GonHiM»  Lew  md 
Eqmhf  being  two  thereof. 


CIAin>IDATES  WHO  PASSED  THE  EXAMINATION. 
Hihry  Term^  1848. 


Adams,  Jamee  Patten 

Ajnderson,  Henxy  . 

Anrald,  Geor^  , 

AustiD«  Cbsriat  Addington 

Avii.Henr^ 

Bagahsw,  1  bomas  Pittard  . 

Baker,  Jdaeph  . 

Banks,  William  Lawrence 

Barfcwortb,  Joseph  Cbeilee 

Bell,  John  Gillam,  jna.      . 

Beroers.  Hei^y,  Jan. 
*  Blea^iuntf  EMwara  '"  • 

Boyd,  James     .         •        • 

Boys,  Alfred  William 

BrMpw^ell,  William  Henry  . 
lBftbdffi>b '^eilme  OMIeil;  JM. 
Bfsoke,  William  Henry     . 
Bffooka,  William 
Barridge,  Artbar  •*'  - 


7b  «?ilosi  ArtieUd,  AjuiptfCd^  ^ 

Jmms  White  Adams,  Miartook;  Fredariek  PwrviSr  4.  BidiNd.ie«r 

Robert  Henry  Anderson.  York 

William  Oorham,  Tonbridge ;  Jobn  Camell,  Tonbrtdge 

Edward  Cbilwell  Willkmson,  Luton 

Tbomas  Muonings  Viokery,  S5»  LiaoolnVtn»4el4« 

John  Bagifaaw,  Maochester 

William  Haines,  Birmingbam 

Ricbard  Banks,  Kington;  Christopher  ProotoTi  lO,  Kew^atft, 
LineolnVinn 

Tbomas  Phillipa*Waite,  Lotitb ;  Frederic  VaUings,  f ,  fit  MikksdV 
eonrt 

Stefiben  Adeoek,  Cambridge 

Benjamin  Dison,  Wakefield 

William  Bleaymire,  Penrith 

Andrew  Kennedy  Hmebiaon,  Crown-court 

William  Wi]kimOyMv«^«li»C0ln*a4nn.finUa     .        . 

Jobn  Bramwell,  Darbaaa 
'  John  Rutter,  SbaAeabniy 
Tbomas  Good  and  John  Bollon«  Dudley 
4wt»%  Brooks,  Odlbnrn  i 

•  ttanaal^eorYe^ftt 
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Byvn,  Jot^  Dftviti 
Cattenll,  Paul,  jun.  •         •        • 
Cbew,  Townley  •       • 

Cbippindale,  fidvard 
Cook,  George    •        •        •        • 
Cowburn,  George 

CresMf  I  Georga  Leiater 

De  Boot,  Tbomaa  John  Redman 

DobsoD,  Jobn     •        •        .        . 

fiaatleyYard     .... 

Eaaton,  Charles 

EUia,  Richard   •         .        .        . 

Failbful,  Frederick  Duodaa 

Frost,  Horace    •        .        •        . 
Gale,  Frederick  •        •        • 

Gard.  Kdirard  Oram  .        • 
Cbldshede,  Theodore  •        • 

Geodman,  Jobn  Fetting     . 

Grerfle,  Gilea   .        .        •        • 
Giippy,  Alfred   •        •        •        . 
Guy,  John  Pattinson 
Hainea,  Frederick      •        .        • 
Harrison,  Francis  Jobn 
Hawkins^  Jobn  William 
Hodgsoo,  Ricbatd  Hoddlestone  . 
Holfordy  George 
Horn  fray,  David         .-       • 
Hooman,.  Henvy 
Hvsband.  Sydney  Otiray    • 
James,  Henry  Mountrich   . 
Johnson,  Ed^'ard.  Davey    . 
Johnson,  James  Henry 
Jones,  John  Humphrey 
Jooesy  John  Psrry     .        • 

Jubb,  Henry       .... 
Justice,  Walter  •         •        .         • 
KeeKng,  Frederic  John 
Latham,  WiHiam  Frederick 
•LawrMMie  Charles  WilliMi 

Lawrence,  Nathaniel  Terlias 
Leith,  Frtfd(»rick  .  • 
Maxwell,  William  Albert  . 
Mellor,  John  William  ... 

Milne,  William  Henry 
Marileet,  John  Isaac  . 
Neale,  William  John 
Newman,  Robert  Rothind  • 
Ntcbolsoa,'8in«el  Fearcd<. 
Padley,  Frederick  John 
Paitaon,  William        .        •        • 
Penny,  Arthur  Edmund     •        • 
Piear'd,  Alfred  Christopher 
Pike,  Francia  Christopher  Vernon 
Pratt,  James,  jon.,      . 
. '  Pk«l«y /  Hen ry  GranKer      • 
Price,  Ricliard  Hope,  jun. 
4^«frs,ltielMrd  .- 
Rogers,  John,  jun*    «        • 
Roose,  Fraoeia  •        .        «        • 
Saltwell,  William  Henry,  jno  •     • 
Sandilands,  Walter  Samuel  Tellet 

Shackles,  Charles  FredMie  ^ 
Sharpe,  Benjamin  Thomas         • 
Bladen,  Douglas  Brooke     • 
Smart,  Collin      .        •        «        • 
Smith,  William  Frederick  • 
Sym,  John  Lockhart         • 


Joseikh  Baker  GriodoB,  Bristol 

Peter  Catterall,  Preaton 

John  Jaqnea,  8,  Ely-place ;  William  Christopher  CheWj  Manchester 

William  Hine,  Chnrterhoose-square  - 

Roger  Gadsden,  FurnlTars-inn 

William  Cowborn,  Lincoln's-itan-iieldt ;  Daniel  Smith  Beckett,  Lia« 

coln's-inn-fields  * 

John  Harrison  Thomas,  York 
Charlea  Boydell,  41,  Q«eett»sqtt««,  BIOMBabory     • 
Matthew  Bloome,  Leeds 
Psrmenas  Pearce,  Newton  Ahbol 
Henry  Denton,  6,  Lineoln's-inn 
George  Marten,  Mincing*lane 
George  Pearson  Nicholson,  Wath-upon-I>earne ;  Daniel  Smith  Bo- 

kett,  60,  Ltncoln'a-inn- fields  ,  > 

Charles  Frost,  Kingston-apon.Hull    * 
William  Ford,  4,  Soutb-aqunre,  Gray*s-inn  ^  Willtam  Samuel  Carrey, 

Parliament-street,  Westminster 
Samnel  Rouse,  Plymouth ;  Stephen  Walteis^  Stf^  Bflaiogbatt-etreet 
Edward  James  Sydney,  46,  Finabury-circus ;  Henry  Richaidi*  7* 

Chsndos4trset,  CaTendish*«quare 
William  Clark  Merriman,  Maiiborough ;  Henley  Smith*  4,  W»rnlbf4 

ooort 
Charles  Gr^vile;  Bristol 

Henry  Charles  Mules,  Honiton ;  Philip  Mules,  Honiton 
Geoi^re  Leemao.  York 

E<!ward  Fain  and  John  Hartberly,  5,  Great  M«rlborough-street 
Henry  Walker,  5,  Southampton-street 
John  Hawkins,  New  Hoswell-court,  Lincoln Vinn  . 
William  Wells.  Bradle^ 
Henry  Birry,  Msneh««ee» 
Daniel  Bifeese,  4A.  Lincoln 's-iao*fielda 
John  Bury,  Bewdlev 
Thomas  Diikifi  lirpwoe.  Wem .         . 
Harvey  Jamea,  f^zetar;  K*imun4  WiUiemPaul^Kxtter 
William  Henry  Smith,  IS.  Ueciforil-row 
William  Gbrinies  Kell,  43  Bedibrd-row 
Cyril  Williams,  Pwllheli 
James  Vnughan  'HAme,  Denbig;h ;    Christopher   Procter,-  10,  Kew« 

squore,  Lincoln's-inn 
George  Pearson  Nicholson,  Wath-npon-Dearne  '     •   ' 

Thomnv  Francis  Justice,  late  of  17,  Bernard-street 
Frederic  Ps^e  Keel in»,  Colohester  '    ,       '.     »  / 

ArdHir  Walker,  13,  King  s-Toed,  Gmv»e>ian  ' 

Charles  Lawrence,  Cirsneeiter;  Robert  RiddeU  Bayiey,  4^  Basinf - 

ball-atreet  t  .n.  < 

William  Tulbot,  Kidderminster  ^^^ 

John  Mouriiyan,  Sandwich;  Joaeph  Raw; "5,  Furniriirfc-iii*" 
John  Serjeant,  Usmiey 

William  Grim  wood  Tayhtrj  14,  John-aireet,  Bedford-row 
Fdward  Chippindall  Mil^e,  Mancheater 
William  Skiter,  Manchester 
John  Mee.  E^st  Hetford 

Willtam  Thomas  Longbourne,  4,  South-«i|Qa«se,GrayVimir  :  ' 
Samuel  R«wlee  Paitiaeiit  Lauo<e»ton.  ■.    t 

John  WiUimn  Uanbr,  Unooln  • 

Jobn  Steel,  Cockerniouth  ;  Charles  Bischoff,  t9,  ColemaOrPtreet,  City 
Richard  Barker,  Chei^er ;  Cbaries  Wilson,  13,  Bedfitfd*xgw     .     ^ 
William  Phelpa,  14^  Red-lioQ-aqnare  .     ^. 

Francis  William  Pike^  t6.  Bedford-row  «.    * 

Geot^e  Henry  Wateon.  York  ;  William  Fox  Clarke,  Yoik^    •   .    i    ) 
Alfred  Hall  Browne,  Wolverbaiiipton  .j 

John  Bickerton  Deaktn,  and  William  Dent,  WoUerhampton 
'  Edlmnl  Lawrence,  14,  Old  Jetrry  Cltemheni  .  ^  ;  «'l 

John  Heyward,  Oawestry 

Jofanlldaitun  Bisn,  6, South-aquare  and  Brighton         .  ,. .  r 

John  Henry  Benbew,  1«  Stone-buildinga»  Lineoln*s-iw»  .  .    ...,»{ 
John  1'eaadale,  St,  FeBehnreb-Mreet ;  Jpbn  Marma^uke  TfM^aJd,;/)!* 

FenelNifch*strees  .  •      ^•''     '  •  -  .  '    I  -  .4 

iSeorge  tearrtnee Shaeklee,  Hell   .    .  ';        m^  ,»;(a    > 

Henry  Mooring  Aldffidgf^  I^eOle  *<  .m    i  i..:  '  /^  ..<>•  vitj«<t4 

William  Tenner  Nere^  Combrook  ;  tbWMW  Snfi^^lM^^tjljff^^hm'  \ 
R4>hert  Smart,  Sendedend.  %  .  U^  m<*>>.i//  .^ic-^id 

William  Smith,  Hemel  Hempal^d  \, ,.,  ,  ;,  ^  t..s.\'^ 


Charlee  DiriMtt  lWtV^»Jgwkral>ian. 


I  >iiitf2I 


56»«      CandidaieiPai§$d.'^iimiMi$m  ^j 


f  ■^BfffiMyf^  CWfj/fetto . 


Tsjrlor,  Willitta         •  •       • 

TinrdfJobn      •         .  .        • 

Wtdham^Jtaef  Davison  • 
WUkffr,  John  Fruor 

Walton,  Edwvd         •  .        • 
Ward,  Robort  Arthur 

Webb,  Josiah  Joseph  •        • 
Wheeler,  William      . 
Whitehouse,  Wm.  Matthew  Mills 

Whiting,  Cbarles  Oarid  . 
Williams,  Richard     . 

Wilson,  Thomas  AbiabaU  . 
Windsor,  WUlxam       . 

Wiodus,  John  William  •        • 

Withall,  William  Heniy  . 


Gnstama^ThaaunTavlai^  18,.  ysntoiHiMi^lMiildi^lii 

Richard  Curtis  Phillips,  WaTOMiith 

Wflliam  Odj  Hsbb,  Bdslol 

William  Bactbolomew,  A,;  On^»4an^Ueo ;  Thomis  BU^JI^taft 

MariboBMgh-streat;  re  assignad  to  WilUam  BartholoaMW. 
David  Erakine  Forbaa,.8»  Waaford-oonrt,  Ci^  . 
Gregory  Fanx,  Tbetford;  James  Crowdy,  95,  Old  niVstnst;  «d 

HsnaUp  Palasar,  UpwoU. 
David  Howaxd,  Portsaa. 
Robert  Trappes,  Clitheioe 
Thomas  Jamea  Rooka,  3,  Raymaad-bnildings 
Joseph  Edward  MarsheU,  Cambodge 
Robert  Frodshaw,  Liverpool 
John  AbiafaaU  Wilsop,  Wonsestac 
Samuel  Danka,. Birmingham 
Robert  Jamea  Butt,  97»  Grant  Bnasna^traat 
John  Gngfan^  Bedfovd^row 


ADMISSION  OF  ATTORNEYS. 


Easter  Term,  pwrtuant  to  Judgett  Orders. 


ClerJa^  Names  and  Residenees, 


Eaton,  Thomas,  11,  Cray's  Inn  Square;  and 
Lyon's  Inn 

Gieayes,  Thomas,  13,  Refluent  Street;  King- 
ston-upon-Hull 

Norton,  Jonn,  10,  Brecknock  Crescent,  Cam- 
den Town ;  and  Bloomsbuir  Street  • 

Spyer,  Sydney  John,  7,  Bedford  Place,  Ros- 
aell  Square      ••«••, 


€lttccn'<  IBntr). 

To  whom  Articled,  Assigped^  ^. 
Edwaid  Smith,  King's  Atais  Yiid. 


Beownin  Field,  Lincoln's-Inn-Firidi.. 
a  R.  Randall,  Tokenhonse  Yard. 
James  A:  Jackson,  Fferliament  Sheet;  JSa^ 
ston-opon-HuIL 

Thomas  Pincbarct  Wdveriiampton. 

Jones  Spyer,  Broad  Street  Buildings. 


RENEWAL  OF  ATTORNEYS'   CBR^ 
TIFICATES. 

Last  day  of  Easter  Term,  1848. 

Armitage,  Edward,  Moraston  House. 
Atkinson,  Josias,  Skipton. 
Herring,  Philip,  9,  Norfolk  Road,  St.  John's 
Wood;  Richmond  Cottage,  Walworth. 


Juckes,  James  Augustine,  25,  King  Street, 
OerkenweU;    and   9,   Little    Saint  Thomas. 
Apostle. 
.  Jjithamj  John,  Chorlqr. 

Osborne  John  Francis,  31,  Gibson  Sqnaie* 

Williams,  George  Edward,  9»  Lansdowa 
Terrace,  Caledonian  Road,  Fentonvinet  30, 
Cardington  Street,  Euston  Square. 

Weldi,  Charles  Hewit,  Asnboume. 

Before  a  Judge  at  Chambers,  l^tk  dag  ofMag^ 
1849. 

Bridgman,  John  Vickry,  Tavistock,  Moreton* 

Iwapstoad,  and  Huddersfield. 

Barrow,  Samud  Howshin^  Davmb>  ansiit,' 

Thfcliili      B»>M— 

jynssey -oouBrst 
.  Bansk  EdwMd,  Haadswrnrtb,  near  WxaaDg* 


BsU»  Waiin,  Leeda 

Brown,  Rkbord  CriBtie,-IAverpooL 

CAsfmuai,  Frederick,  14,  FVitfa  Sreet,  Soho. 

Hatcliinson,  Tliomas,  HartlepooL 

Kinch,  Thomas' Edve,  Deddington. 

lindsell,    WilUam,    8,   Fortzeas   TencM^ 
Kentish  Towa»  and  Waterloo  Gottskga. 

Rouse,  ThM)dore,  27>  Newton  Stnsl^  fisk> 
bom ;  and  Ruthin. 

RnsaeU,  Joshua,  Manchester. 

Smitfi,   John    Browne,    Hnaover '  SfUBij^ 
DartMouih  ^  Aanburton;  and  onsJiiiwi 

TonKT,  WMkmi  Nicholas  fiarwin^NonrieL 

UhAoflt  EUwan],  Stourbridge;. 

Wmouffhby,  James   Leest,  €3iulwDod  wk 
Fleetwoddon-Wyre. 

Waller,  William  Heory,  16,  FunuffaTs  Isflr 
in  the  City  of  London ;   9»  *"  ~ 
Hampsta«i  Road;  and.  18,J 
CandenTowK 

Wai%SMBnBBl,lateofi 
34,'Smithampton  Squaie,  Doitbssiw; 

WhilNw,  WiUiam;   C^tos  H^es^  jDhafc 

WOldlffv,  John   Warin,.  Wakcfidd  fiMl. 
Wigan;  and  CSieiterton. 
Whad^^DMd,  GinncasteKw. 


Nct^qf^  Wmk^  f^HPfTMitiCaMriiL'  JBM$^^1SH'X3kaMaSor. 


fiift 


NOTES«  OF  THE..WEEK., 

ALTBllATIOiritllV  TSB   OCMPBHIMBlfV  VBCU- 
RITT  BILL. 

&KOB^i»latt  luifflbAr^tha  folkxviiig  idtera- 
tions  or  amendments  have  been  made  in- this 
bUl:r-. 

1«%.  Infajmntiiof.  '<  the  open  and  advised 
BpealBDg^  prohJAnled  by  the.  act»  moat  be- given 
upon  oath  befofre  one  or  more  jostices  of  the 
peace  within  six  days  after  such  speaking,  and 
a  warrant  for' the  apprebenaion  'of  the  person 
nmstbe  issued  within  ten  days  after  lodging 
theinfonnation.. 

3nd.  The/i>penitionof  the^danaeialiiBBted. 
to  two  yean. 


'  3fd«..  No  person  can  be  convicted  under 
fhis  clause  except  on  hia  owa-  oonfeasion  !&» 
^poB'  Gooft,  or  uideas.  the  wosda  be  proved  1)y 
two  credible  witnesses.- 

4ih.  No<  cMtt  incuxred  for  th»  pgesacutiaaj 
far  any  fidony  under  the  act  ase  to  be  al*<' 
lowed. 

BXflTBB.  RBCBSa. 

Parliament  will  sit  this  day  to  complete  the' 
Security  of ;  Government  and  Alien  Bills»  and \ 
the  House  of  Conmioiis  will  then  adjourn  to 
Monday  week  the  1st,  and  the  Lords  to  Thms- 
day  the  4th  May.    We  shaU  submit*  the  Acts ' 
to  our  readers  in  an.  early  number. 


RWOSMT  DCC;lSiaN*8.  Ili  THE.  SUPERIOR  COURTSy 

BBPOBISED.  Bar  BABBIBTBBft  OF  THB  SByBRAJL  C0UBT8. 


3ioIU  Cmtrt., 
Aitorneji^Gemefalv*Gm9i9,.   Jan.  13, 1S48. 


CHABITT  TXNANT8. 


ismtit  justified t»  r^fnsing a  higher  rent  <mt 
ofliberaliiy  to  on  oldrienmktrthougk  it  will 
make  him  reasonableicompeiuatiou  fyr  atw, 

ttmrnm^ 
This  waa  a  petition' for  leave-'to  eKsept  to 
the  Master's  teport -finding  that  itwoohl  bailor 
theadvaatage  of  acharity  at  LoBghbmtnigh  to 
aiopta  negotiation  entered  into  by  the  tnslMB 
i6r  letting  certain  lands*  ssnoimting  to  •  59  aares^ 
baUnging  to  Ihe  charity,  to  a  Mr.  Paske^wbo 
was  a  perfectly  rospoarible  tenanfer  for  290<j< 
per  animm.    It  ameafsd  tliair  tke  lands  is 

Sestton  had  long' oeen  occupied,  by  a.Msur 
leyyaateaantlronryaarto  yeacy^at  tfaa  rent 
of  119^  per-annnm.  Hv  was 'repieaenleilaa 
hlBving  considerably  improved  their  vahM» 
winch  the  Master  originally  found  to  be  now 
148r.  per  aannm,  a;  rsat  whick  MK  Laoy 
CBOBented  to  give.  SobasoQentiy,  Mr.  Fttdce- 
odl^ng  a  larger  snn,  Mr.  Lscy  inonased  hia 
aSbr  to  ISB^.per  annnm,  but  aa  he  was  da- 
airona-of  maklDn  a  reasonable  pvoiil  out  of  d» 
liadsv  he  cevld  not^oonmte  wkk  Mr.  Faeki^ 
wiiose  object  in  geltina  the  land  wa»of  aswlher 
Mind.  It:*waa  vgad'  in  oppoattion  to^the 
Mdster'a^nding^'ihatalibanl  landi«rd(Wonld 
aotrturn'onratgood  tenant  fibm-  a  faiWiwIficliJ 
be  hisd  Iding  fadd,  and^fbrwitichhe^iwBs  willing. 
t0f give  a  fhll'  rant,  aaenly*  baeanso'  faa*«ig]it 
ab&B'  a*  higher*  oftrf  aenditbar  thet-OiMrt' 
ottghi  to  act  towafdvitntenanta-iipott tlia«prin^ 
<ri|mse  ^Hdch  would  gutda  a  ^beral^  landlord^ 
md  that,  at  ail  etaait^  Mr.  Lacy  iponld/  ba  an^ 
tMedtd'Companaation  foratpartofliia'OfitUifs 


which'would  diminish*  the  advantage  to  be  de»' 
rived  from  Mr.  Packers  offer. 
Mr. '  Theiss  and  Mr.  BhuU  for  the  applTcatiom 
Mr.  TFt^codtinsupportof  the  report. 
Lord  Langdah  said,  that  it  required  some>- 
thing'  very  strong  to  show  that  the  charity"  ^ 
ought  not  to  get  the  benefit  of  the  highest 
rent.     The- Court  could  not  be*  as.  genenma« 
and  liberal  as  an  individual  might  be.     It 
might  be  hard  to  deprive  Mr  Lacy  of  thepos^ 
session  of  the  land,  out  he  could  not  on  thafe; 
account  deprive  Mr.  Packe  of  hia  legal  right  tv-* 
outbid  him.    He  thought  the  report  ought  to ' 
be  confirmed,  and'  a  reflBrenoe  made  to  toB' 
lifester  to  inquire  whether  Mr.  Lacy  was  anA* 
titled  to  any  and  wfatft  oompeoaation ;  with 
'  liberty  to  review  his  report;  if  the  anioimt.of' 
the  compensation  should  more  tiian  conntsr*-' 
balance  tha  excess  of  Mr.  Pbdce's  oi&r. 


JGSsporle.Go^ofted.    March.3, 1848.» 

COnVnVATION     OV     MAaTBB*a     BBPUitT.*  — 

enara. — l23ir0'OBDBB  or  mat,  IS^i*- 

.  A  mere  n^guHon  bjfctmnsd  that  a  peti^iom 
is  itt^ertmeiU  hy  reason^of  Us  Ismgfk  is  not' 
a  svficient  ground  for  the.  court  to  procsei 
under  the  I22nd  Order  of  May,  1845,  to* 
aiaire  the  petitioner  pay  the  costs  oeeottoaed- 
hy  tks  wnmeeiwmy^or  tuyro^er  parts  qjr 

'    I*  tfaia  ease  eertsm  landa  had  basn^pBI^ 

„      diaaedby  a  railway  company,  the  porcnaae* 

tbar  thai  -Oowt  anoney  had  been  paid  into  court,  and  tlie  MaatnrC 

waa  mreet^  to  inquhre  and  reporfWhcCher  ibo 

{poscittwa  wns-ft proper  one t  if-hmtOfmtibJi 

iammMvtM  H  wbb#  andtanatheiapilitaaspaBipra. 

'  prafing'tiie  oonfimnrtiDn  of> Ilia  Maalai  ^J 
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report,  and  pajrpien^  of  th^  coe|8  of  the  petttiou 
by  t"he  railway  company.     '  '*.' 

Mr.  Heathfield'vLp^eaiTQion  the  latter  petition 
for  the  railway  company,  and  objected  that 
the  Master^s  report  was  set  out  at  too  great  a 
1en|lh  in  the  petition,  and  contended  that  the 
petitiorier.  ought  to  pay  the  extra  costs  of  the 
len^h  of  the  petition  occasioned  by  the  so 
setting  out  the  Master's  report,  urging  the 
Court  at  the  same  time  to  exercise  the  power 
conferred  upon  it  by  the  122nd  Order  of  May^ 
1645,  and  direct  the  Taxing  Master  to  ascertain 
the  costs  so  occasioned,  and  make  such  order, 
for  the  payment  of  the  same  as  was  just. 

Mr.  uaselee  appeared  for  the  petitioner. 

The  Vice- Chancellor  said,  a  reference  was 
directed  to  the  Master  to  report  on  this  pur- 
chase, aiid  he  made  his  report.  On  such  a  re- 
ference  no  persons  were  allowed  to  attend  ex- 
cept those  interested  in  the  purchase;  the 
railway  company,  however,  had  not  attended, 
and  they  had  therefore  no  knowledge  of,  what, 
had  been  done' on  such  reference,  except  by 
service  of  the  petition  after  the  report  had  been 
made.  The  petition  merely  stated  the  order  of 
reference  and  the  report,  and  then  asked  that 
the  purchase  might  be  carried  into  effect.  Mr. 
Heathfield  had  suggested  that  the  petition  was 
of  too  great  a  length,  and  therefore  impertinent, 
and  had  urged  him  to  set  under  the  122  nd 
Order  of  May,  1845.  This  was  the  first  time 
ba  h^d  ever  been  called  on  to  act  upon  that 
order,  ahd  he  was  of  opinion  that  he  ought  not 
to  make  any  order  as  to  the  impertinence.  On 
the  cooking  on  of  the  petition  he  had  not  been 
fiiTOured  with  any  discussion  of  the  point,,  but 
OB  .the  contrary,  there  had  been  merely  a 
general  suffgestion  that  because  the  petition 
bad  set  fbrtn  the  facts  too  fully,  that  therefore 
some  part  niust  be  impertinent,  and  forthwith 
lie  was.  to  proceed  under  the  122nd  Order  of 
May,  1^41^.  1[*hat  appeared  to  him  not  a  proper 
moae  of  acting  on  the  order.  "A  judge  should 
not,  without  hearing  eounsal».asy  what  was 
right  or  what  was  wrong,  and  more  especially 
in  the  present  case  where  the  railway  company 
could  not  know  what  the  Master^  report  was, 
it  was  proper  to  state  the  report  on  the  petition, 
and  altbon^h  he  must  say  that  some  of  the 
words  might  have  been  struck  out,  vet  it  did 
not  differ  from  the  report  as  maoe  bf  the 
Mastsr,  an4  he  w^  of  opinion  ihat  as  faie  had 
had  |i».4ii9cu«sion  on  the  subject,  the  prof^r 
couvfo  hn^  him  to  adopt  would  be  not  to  inter- 
fere at  present^  he  should  therefore  make  the 
order  tor  the  confirmation  of  the  report  as 
prayed,  as  a  matler  of  course. 


i.    V4oe«C|«ttccHor^lliiiH  VcMe.     . 

BarUiir  yf'lht  North  StaffordMre  Etdhoay 
^ — -^-'   Nov.  18,  lS4y,  and  Feb.  9,  l'84tf. 


THI^^ItANJUa  CI«ACaBS  OONSOLIDATIOK  ACT 
j.j.   ;8.V|CT,  c.  18, M»  18  &  8^ 

A^i^ahodff  '^eampanf-gimf  aeffee  (/  Iff  m^ 
-HM^^fo  tHkeiccikig  ftnder  Iftr  IftH'tnJffOii, 
^^Mbrsiief  ^p(tt  jpoff  aaif  Me  semrthF 


/orthut  part  onlff  under  the  65ij|  jm/Stm^ 
IfiU'must  deposit  the  pride  or  give  sep«rii|| 
for  the  whole  before  such  eutry, 

T^hond  mttst  be  j^cm  ^riih-ho^HMiei, 
notwithsknuUi^  tkea  the  etmfdkfiHimf^ 
P9^ated. 

The  company  must  elearly  andeaO^fiLctorUf 
skino  that  they  have  09mplied>  wM-tkste- 
guisiiions  and  fu^Ued-^the  p^ndHtms  ef  > 
the  85th  section,  before  they  cm  ei^emit , 
against  a  landed  proprietor . 

This  was  an  injunction  bill  filed  by  the 
lessee  of  certain  salt  works  at  Sandbach,  in 
Cheshire,  against  the  company  to  restrain  them 
from  entering  on  any  part  of  the  portions 
which  they  had  given  notice  of  their  intantioa 
to  take  for  the  purposes  of  their  line  of  railway, 
until  they  had  aepbsited  the  value  o^  or  givea 
secnrity  for,  the  price  of  the  Whole.  It  ap: 
peered  that  the  company  not  requiring  ^  th^ 
land  which  tHey  had  given  nbtieo  to  take  for 
their  immediate  purposes,  had  given  security 
by  bond  under  their  common  s€al,  they  being 
incoipofated,  for  the  value  of  so  much  as  they 
did  immediately  require,  but  there  were  not 
two  sureties  to  the  bond. 

Mr.  Russell  and  Mr.  FT.'T.  S.  Daniel  moved 
for  the  injnhction,  insisting  that  the  company 
had  no  right  to  enter  upon  any  part  of  the 
land  which  they  had  given  notice  of  their  inr 
tention  to  take,  without  depositing  its  value  or 
giving  security  for  the  whole.  They  also 
contended  that  the  bond  ought  to  have  b»n 
given  with  two  sureties. 

Mr.  MaHnSf  for  the  company,  opposed  the 
motion,  contending  that  bv  the  89th  section  d 
the  act  thp.  company  had  authority  to  enter 
upon  the  land  they  maj  require  for  the  pur- 
poses of  thdr  undertakmg,  and  did  not  rec^ire 
them  at  once  to  enter  on  or  give  security  for 
all  they  had  given  notice  under  the  18th 
section  to  take.  Nor  did  the  84th  or  85th 
sections  make  any  difiference.  It  is  admitted 
that  the  company  must  take  ell  the  land  of 
which  they  have  given  notice,  but  it  does  not 
therefore  follow  that  they  must  deposit  the 
value  of  acres,  when  perhaps  they  o^y  want  to 
enter  upon  a  rood.  The  68th  section  proridet 
for  the  settlement  of  claims  by  arbitration  or  a 
jury,  and  it  contains  nothing  in  any  way  incon. 
sistent  with  this.  On  these  l^jcts  of  ihe  caie 
counstd  cited  Bridges  V.  The  HVts,  Somertet, 
and  Weymouth  BaUtoay  Company,  11  Jorii^ 
315 ;  and  Stone  y.  The  Commercial  JRoi/v^ 
Company,  I  Rail.  Cas.  375.  With  t^ard  to 
the  bond,  it  was  argued  th|^  the  85th  sectioi^ 
when  it  said  that  the  promoters  are  "  to  girs 
to  such  party  a  bond  under  the  common  eeal 
ojf  the  promoters  if  they  be  a  corporation,  or  if 
thev  be  not  a  corporatian,  uncter  the.  hands 
and  seals  of  the  said  promoters,  or  any  two  of 
them  with  two  sufficient  sureti^,**  m«uit  tfast 
the  sureties  were  to  be  found  (Ottly  in  1^. 
cases  where  the  promoters  trere  not  4  (Ofpen*. 
tion.  A  similar  mode  of  construetibn  had.  oaea 
put  upon  the  Statute  of  FV^nd^  !^hf?^-  ^^ 


Stiperwr  Omrtt  t  V.  C.  KnigU  BrtiM.— Omm'j  Bmm\. 
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,  directed  to  be  signed  abd  sealed  were  held,  as 
to  fSorporations,  to  be  necessary  only  to  be 
sealed. 

Hia  Uommr  said»  that  his  iropraasion  vpen 
both  DoiiUs  was  with  the  landowner.  He 
ahonld  Rrant  the  injanctton,  with  liberty  upon 
24  hours  notice  to  move  to  dissolve  it. 

FeA.  9.  1848.— ITie  defect  in  the  bond  hav- 
ingbeen  cured,  the  company  had  bad  the  value 
of  the  land  for  which  they  had  given  notice  in 
.  due  conrsei,  according  to  the  act,  and  having 
paid  into  court  the  amonnt  assessed,  vis.  53/. 
moved  to  dissolve  the  injunction.  The  sum 
demanded  by  the  plaintiff  was  4,60Qi.  and  up* 
wards,  he  contenoing  that  his  property  would 
be  ruined  by  part  of  the  salt-works  being 
•evered  from  the  remainder.  On  the  other 
hand,  the  evidence  of  the  defendants,  went  to 
ahdw  that  the  uart  of  the  works  taken  could  at 
email  expense  be  reinstated  on  somA  other  part 
of  th<j  pro|>erty. 

Maltns,  in  support  of  the  motion  to  dissolve 
the  injunction. 

W.  T.  5.  Dante/  opposed  it,  objecting  that 
the  value  could  not  be  relied  on  aa  a  just  com- 
nutalion,  having  regard  to  the  severance  of  the 
brine  pits  from  the  remainder  of  the  saltworks. 
The  valuation  theroof  was  wrong,  for  although 
.  the  party  appointed  was  directed  to  value  the 
estate  and  mterest  of  the  plaintiff,  yet  he  had 
in  the  body  of  the  valuation  set  a  price  upon 
the  land  itself.  The  pluntiff  was  willing  and 
was  able  to  .sell  Che  whole  of  his  manufactory, 
and  the  defendants  were  bound  to  take  all 
under  the  92nd  section. 

MaUn0,  in  trply,  said,  that  the  point  of 
severance  amounted  to  notbmg,  for  it  was 
quite  ea«y  for  the  plaintiff  to  dig  nis  brine  pits 
upon  some  other  part  of  his  land  at  a  smidl 
expense;  and. as  to  the  valuation,  no  evidence 
was  before  the  court  to  impugn  it.  The  com- 
pany  had  fulfilled  the  requisitions  and  per- 
.  formed  the  conditions  of  the  85th  section  of 
the  act,  and  were  entitied  to  have  the  iiyunc- 
tion  dissolved. 

His  Honour  said :— This  application  to  dis- 
,  solve  the  injunction  is  grounded  altogether 
iipon  matter  which  has  arisen  subsequently  to 
toe  time  of  granting  it,  and  the  ouestion 
argued  now  has  been  whether  the  defendants 
have  fulfilled  the  conditions  and  complied  with 
the  requisitions  of  the  85th  section  of  the  act 
called  the  Lands  Clauses  Consolidation  Act, 
1845,  so  as  to  entitle  them  under  that  section 
to  enter  upon  and  use  the  lands  in  question. 
Now  as  to  this,  1  think  generally,  if  not  uni- 
versally, and  in  the  present  instance  certainly, 
it  is  incumbent  upon  those  who  seek  to  anul 
themselves  of  the  section  against  a  landed  pro- 
prietor to  show  satisfactonI]r  and  deairly  that 
thev  have  fulfilled  its  conditions  and  coiO|4ied 
with  its  requisitions.  If  there  is  room  U>f 
doubt,  the  landed  proprietors  must*  I  conceive, 
bav^.  the  benefit  of  the  doubt.  Vif^wioig  the 
.  case  in  this  way,  I  cannot  represent  myself  as 
aatisffed  that  the  defendants  have  fulfilled  th^se 
€on<fitions  or  complied  with  those  rtquisitiopa. 
I  am  not  satisfied  thai  I  ought,  from  the  ma- 


terials before  me,  to  infer  that  in  fixing  a  sum 
of  53/.  the  valuw  had  reigard  to  the  provisions 
or  the  principles  of  the  63rd  section.  I  further 
may  observe  that  the  subject  of  valuatkm 
seems  to  me  to  differ  from  the  subject  that  lie 
is  alleged  to  have  been  appointed  to  value — a 
remark  which  1  make  independently  of  the  ob- 
servation that  the  language  of  the  Valuation 
majr  be  thought  not  sufficiently  to  identify  the 
subject  to  which  it  related,  or  the  authority, 
nomination,  or  appointment  under  which  he 
was  acting.  Moreover,  I  think  it  right  to 
state,  that  I  doubt  very  much  whether,  if  the 
defendants  were  to  be  assumed  to  be  right  in 
this  matter  as  to  everything  but  the  bond,  that 
instrument  is  so  worded  or  so  expressed  ag  to 
he  conformable  to  the  statute.  Upon  the 
whole,  considerina  what  is  the  nature  of  the 
85th  section,  and  what  are  the  rights  and 
duties  of  the  parties  before  me,  indepepdenUy 
of  it; — considering  also  that  the  defendaiita 
put  their,  case  for  dissolving  the  injunction 
folely  and  merely  ujion  that  set^tipn,  and  their 
alleged  compliance  with  its  terms,  I  must  I 
think  say,  they  have  not  shown  grounds  upon 
which  they  seek  to  be  relieved  from  the  ii^unc- 
tion.  I  refuse  to  do  so,  reserving  the  .costs,  I 
may  add  that  I  have  n*ot  omitted  to  observe  the 
91st  and  92nd  sections,  although  in  what  I 
have  hitherto  said  I  have  treated  the  ^case  aa  . 
not  affected  by  the  92nd  section,  which«  )iow-  ^ 
ever,  itoay  possiblv  be  thought  relevant  I  am 
not  sure  that  the  aefendants  are  not  seeking  to 
take  part  only  of  a  manufactory,  the  parties 
being  able  and  willing  to  sell  the  whole.  One 
of  (he  meanings  of  the  word  *'  manufactoij  **  . 
may  be,  a  place  where  manufactures  are  earned 
on.  I  doubt  whether  the  parcels  which  the  . 
company  seek  to  take  are  n^t^  parcel^,  of  the 
plaintl£r 8  salt  manufactory.  '  ,  '  ,.  ,  ., 
Injunction  continueu. — Costs  reserved^  '.  ^[ 


^Ktftii*f  SleiMb.  '  ^ 

(Before  the  Four  Judges.)  .  .  ,, 

Wright  r.  Riee.    Easter  Term,  1848.  '         / 

PROHIBITION.  —  RBPLKVIK.  —  COUNrT 

couura  act.  ,, 

J«  actions  of  replevin  the  juri$dietion  of  tke 
County  Cowts  Act,  9  4-  10  Vict.  e.  95,    '' 
extends  to  eatet  ^hero  rent  to  a  areater  '  -^ 
amount  than  20J.  ir  ciuimed,  wit  f  power 
Wider  eisction  121,  f&r  either  puffy,  where 
tkeetttirk  iwjhr  more  than  iO/.,  to  r^moife   "-'* 
the  eauie  into  a  mtptrior  court,  ^  ""'l 

In  thia.  case  Mr.  Archbotd  applied  for  a  writ 
of  prohibition  In  ordia*'  to^ptohiliit  iBie  xM  of 
an  actipn  of  replevin  in.  one  of  th^*  Cf^nijg^  ^^^^ 
Conrta  esUhlished  under  ,the.  9  4f  K)  V49)U.5^,o 
95>  in  which  the  damages  were  laid  at  300i., 
and  the  amotint  of  rent  claimed  wae  ?0l.'  ^Ho"^  "T 
contended  that  the  jttriadifCtferf  of  *thac  Coa^ 
wM  lijpiM  .by  pccf i(w^,^.8  tQ  .<^ 
debt  or  diipim  claia»^  ^  t^.^Wm 
iWightrnflj^  Z.    Befiofe  t^is  (»iiii 
sheriff  in  his  County  Conit  mijj^ht  m  replevm 


m 

\m  plflSit  bold  pfeft  to  any. 
:j£ov«40v.,  by  inrttt»  of- the  ^Statate^f  Mwln 
^Imdge.]      The  jniisdictioQ  ^nndBT  tiie'<3ior 
County  Courts  Act  k  limited  «iidvMitnctcd'to 
^n  cefftain  aBKHUt. 

•  Lord  DemMm,  C.J.  The  tiftlnte  ^^ 'ib  10 
.iVict.  c.  95,  by -section  181,  enacts,  that  ia  tm 
««ction  of  replevin  either  party,  where  the  ^mki 
«er  daange  in  respect  of- whioli  tbodistress  thuU 
,faave  beni  taken  amounto  to  more  4faaa  ISO/., 
^Boy,  under  certain  conditions,  onnnove  the 
;action  into  any  <eoart  competent  to  try  the  same 
Jn  such  manner  as  hath  been  aeeustomed.  The 
effect  of  the  act  I  take  to  be,  that  when  the 
qrent  or  damage  claimed  js  more  than  90/.,  that 
^ther  party  may  remove  the  ease  out  of  tiie 
^^untj^  Court,  but  that  does  not  «flfoet  the  ju- 
mketion'of  the  Court,  but^lesves  it  im  it  was 
1  before. 

Mr.  Justice  FatUsnn,  Thit  jurisdiction  of 
-^ihe  County  Court  is  not  affeoted,  butiemainaas 
.itwasunoer  the  Statute  of  Marlbridf^e.  Hie 
rConrt,  therefore,  has  jurisdiction  oirer  the 
<kcause,  and  that  is  the  only  queetion  to  wiaeh'a 
^rcit  of  prohibitien  applies. 

'Mr.  Justice  Wigjkimtm.  It  is  efear  4he 
^sheriff  in  his  County^  <30urt' had- jurisdictUm  'in 
^TC^evin  to  any  enteMlnt  before  the  tee  ««ct 
4pflMsed,  und  t^  attt  .does  not  aj^sar  to  me  to 
<'ie8trict  the  jurisdictien. 

Mr^  Justice  frfo^aoBeurrsd. 

Bx^  nfosed. 


-4km 
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'GmMBmiWtof 
Term,  9*848< 
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been-i 

and  ^.  foe  coals,  m  orAeiareABmiktf  Mi^ 
yember  then  next  easuia^  and  fordefoth'llit 
bo  ufawrfd  be  dmprisMHd^ifovfituo'Cite^ 
montbs,.ttai  went  un  f»rthni<»-ain^^**-Att 
srtwrmnm  the  smd /jaBtiees^flfaeMaini) 
did  theft  end  tbere<lnilkBr  nfffbr 'tbaMhs  aU 
aumof  sL-abimid  be  fsid.tolhBrlVaasaRrtf 
the  eaid  county  of  Chaafcn  >ia*wbi»h  the  id 
•ieiiee*w«r«oamilted,  to  be  by  bim  wffUi 
«saorduig  to 'the  diaectiMK  «f  (thatfllMlaF«i 
•ach'casa'Badei  and  piorided';  aod  Ihllk 
«fonsaid  mm  oi  2k  in  cMa^aboidd  W'^riil 
to  ibe  eaid  .M.  'O.  .And  ivfamaaslke  lil 
TbomarOhaddeok'baduMtfaid  Ifaeeud  mm 
of  «/.  and  %Lj  or  either<of  tbeinv  pnnamMD 
the  abe^ii»4aention^' «diudiBStioa,  bat  km 
hath  /made  default.  theBoare  theRfiw^ 
yeutbe  said'Con8ttble»So«ppiilMl 
the  said  Tbonsas  Chaddock,  andvbisatoaBHf 
to  the  said  house  of  correction  atKstbsr  Kaoft- 
fordraforesaidysmd  him-to  dtiisagto  tfaebayr 
thereof  together  with  this  wamnt.  ind« 
do  hereby  command  fou  tbe-wd  bM|ar  if 
4he»SBidhovsa*6f«orffeolmii'toinonfe  liitadi 
Thomas  Gai*ddoQk*iiito*70ur  TSHlodf  ia  tk 
•aaid  bouse  of  ooiiBolion,' and' bim^bHsuMf 
4wep  for  thevepaee^^  two  otybaodwA 
unkas  the  sakiaams^^iAU  fbe^aooaer  pad; 
and -for  youeo  doing'tbia  ^batt  ^bw  jear  i# 
eieatiwaanantl"    Gtvaa^^te. 

•'BsiBganalted:«ndBnteawaginat»mideMlt 
oo'bia*way4o<priaM^  the  pfanmifl^  vafba  i« 
nenaert,  was  taksii  te'<tfie'aBmiiBlnaes''cWi^ 
office,  an 


VALSB  IMPRISONMENT. — ACTION  AGAINST 
MAGISTRATES.  —  INVALID  CONVICTION 
UNDER  9   GEO.  4,   C.   31,  S.  27. 

Where  the  conviction  df  the  plaintiff  for  an 
assault  before  two  justice  under  the  9  Geo» 
4,  e.  31,  s.  27,  directed  that  the  fine  tm- 
posed  by  such  justices  should  he  paid  by 
the  plaintiff  to  the  Treasurer  of  the  County, 
'tmaindtfnuXt  of  payment,  that  the  plains 
^should  he  imprissned  for  tito  calendar 
numths,  See, :  Held,  bdd,  and  that  the  said 
justices  were  liable  to  an  action  of  trespass 
for  false  imprisonment  at  the  suit  of  the 
plaintiff  who  had  been  arrested  utukr  the 
oonvicttOR, 

This  was  an  action  of  trespass  against  thd 
<^  defendants  as  justices  of  the  peace  for  th(| 
county  of  Chester,  for  the  alleged  fake  im- 
prisonment of  the  plaintiff.  The  defendants 
'pleaded  not  gfoSky  by  statute.  At  the  trial'  be4 
hre  OoHman,  J.,  at  the  last  spring  Assiaee  at 


bee,  and  there  paid  | 


Aeaaa.(iril^ij^ 
whieh  .he  was  imaMJ^iutBlyi  discbaigad.  'w 
karaed  judge  at  4betxiBl  (a&oli^Betiott^tla 
eflfeet  hanrmf:  baeBlahaa)  tbaagbt  ^tlwaW 
bad  in  not  diraeting  that  tbe  paaalty  iaipali 
ahovdd  be  paid  to  tfacowsuaurseffteibi 
iriwreihe  assault  had  been  fMwnaiMw1,iBiiraW 
to  the  Treasurer  of  the  cou]ily»  ami  ascntdiirir 


I  verdiet  was'entsred  forthe  pbdnlift 


tlGhester,  it  appeared  that  the  pkdntiff  haying  penranHo^wbom  at  dineta-^tbe  •■•JJ^Xa 
lieen  conytcted  by*the  defendants  of  an-assaidt 
«tiAder  the  -Statute  9  Geo.  4,  c.  31,-  s.'279  •b4 
>f«(fdered  to  pay  5/.  for  -such  assault,  tog^tha^ 
•^Mithotoats,  wasJoT'^dlifekdt  in  ptynieBt'of 
^iBiff%i!Dn  afvsstea.  xne  ^Mffndtt  of 'aannait* 
tteul'uuder^faieh- the  rawest  was  Mdey'tAet 
•^MdAuf^'tfie  dflbnce-fenr  wbisn  the  -^riaisrtiaF  ^ivas 
fWBfmeOf  anu  wuipm  tus  anirOBSBai  4W  mk) 


5l.,  leave  beiag  rsserfud 'to  wdeftadttUlP 
moye  to  set  that  y^rdict  aside  -and^cairt 
yerdict^in  their  fewour.  PunaanMo^bn^ 
a  ruk-nanwai  obtained  in  tbaJofio«B|(  1M 

CbaeAnowahowedoaaae.  The^Ttiiea^ 
oftfae  9  aeo^,«.  31,  anaels^tia*  tk»€a»m 
«  be  paid^toaome  oae  of  tbe 'aversM  of  * 

poor,  ofto  aome  other  bffieer^af  dwtftfBj 
towntohip,  or-place  in  whi^-  tba ^pftace  dm 
have  been -coaaailted^  40  be  Iqr  aoefa  ew^ 
or  offi«r|Mud  wasr-to  the  asa  oHbe  ff*g 
mte  of4hecounlyj«riiia|ir>  tfr^diviwiarirMn 
sudi  towMship, '  pariah^  >  ar-  pbes  diU  ^ 
sitaatcT."  Now,  undsTtf lia  saaHiamt'ifcig^ 
in  the  preamty— ^^^^^ils^i^ihi^  ^* 


has  wo  aathonty  to  vennre  ( 
niigbt^imen  that  altbaorfj^ths^saai  aai 

aotmOly  paid  to  the  uiavuuaa  m  mhii  iij 
aaMd-m  the.aet,'atittjiBder-4h»^^2** 

Tbe  atatateaaptsariyyiaiiihiB'^r  <""^*[^ 


"m 


^9ttttl0'!lUKl  Ao  |llll|ltl  pUBOli  '^MW  *W18'tO  IV- 

ealVAihd'UBoitiit'vboidd  be  ex|m«sl5r  named 
.^iBlhs  tjoiiv  iiilioii.  Thftt'Vitcliiii'tfae*  true  con- 
Mtmdkm  of  the  etatiite  it  rendered  iltll  more 
*0fiileiit  'dt the  fann  "gireii  ht'the  'dOtti  eection. 
'A  gmt  Wdehip 'might*  be  miieted  on  the 
"Tpurtf  teoimeted  wen  he  in  each  cne  oblif^d  to 
'go  to  tile  Treasurer  6f 'the  comity  and  pay 
him  the  amomt  of  the  fine.  The  act  havmer 
■mekfiynomed  certain  peraoaa  to  whom  the 
^eii  te  be -paid^  ~«ttd  the  conviction  having 
■diieoled  payment  to  another  and  different 
officer,  the  plaintiff  in  the  present  instance  has 
*1iaen  imprisoned  for  disdbedienee  to  an  in- 
fnrmal  conviction,  and  therefore,  it  is  sttb- 
snittedi  entitled  to  maintain  his  verdict, 

fVMy^  Tournsm^  and  Bgerton,  in  support 

:of  tiie  nde.    By  directing  that  the  penalty 

.vhenpmd  should  be  ti  ansfeff  ed  to  the  connty 

.rate,  the  section  in  question  must  be  taken  to 

mnthoriie  a  direct  payment  to  the  Treasurer, 

who  is  the  person  intrusted  with  the  manage- 

aent  of  the  county  rate,  and  all  that  the  pre- 

jfleni  jooMrktittn  doesis  tO'dispssis»witii  .pay- 

iawnl  to  lhefemoB,««lio.by  tkeactismRdy 

4«o  he  an  ia*«m«diat8  jagent    Itwoidd*have 

'tesA  OBoagh,  had  timrvaRsnt  in  tiie  pressut 

.mat  BNi«ly'«aasd,  tiiat  *fae  penally .'wus  to  be 

diatnbnted  as  the  laeir  direits,aadif  »so^thsn 

.JkecomMtion  aaay  har«s«d-jual  asif^it  had  not 

-named  the  partiealBr  person  to^whom  the  rfiae 


^ms.4o<he.fBid.    [MboOb,^,    Thatimigfat  be| 

f  hnl  wfam  timconviotifln  doaseoEpaesaa  penmii 

idtbeaUMradtospeakBBM^  <AUtbtttii4 


conviction  means  is  apaMuwit  -m  ike  prapef 
.  cmirsfvto  Jihe  (EinsaanrBr.  <ln.actaal  practice^  th^ 

ibeisnevisrpaid.totheovenesr.  BytheSM 
f  wiiniiof  liwr  sMnle  o&qnealmn».  the  eonvidkn) 
iiaito«heiivtheform  ^aaein-given,  or^'to 'tfa^ 
gmmri  iiiri,ul,**tandflietftitia  snhmittsd  thefosn^ 
to  tUmwme  «ABt.  .  Agmn,  tiie  mk^ 
t  or  «nission  here  is  not  in  a  material 
:  part  of.  the  conviction,  and  therefore,  does  not 
.invalidate  it.    Ma$sey  v.  /oMMoa,  12  £ast,  &!  \ 

Smithy.  Sibstm,  1  Wills.  153 :  Reaf  v.  Jeffries^ 
^^T.IL  7»7  ;  Bsriws  v.  White  tmd  ttnoiker,  I 
«CkMB.  Bench,  19^.    This  4s  ti*mere  matter  of 

form,  and'it  is  suifficientif^'tiieform  given  by 
^ineeRt'be''fiBowed  ovt'in  'substance,  besidcil 
-inindivtiMBiv  n  a^saving  'danse  in  the  S6th  seci 
<«tiott,wincli -'covers  the -present  defect,  Btmiett 
:^.  PkiHipt  umd  amaker,  1  Or.  M.  ft.  R.  669 ; 
jfef>eJMiro3K2.X5M.6rW.l.    Onthewhole 

it  is  submitted,  that  the  conviction  is  good,-and 
•/tlml ue'piaiiitifftBS  been  hsgkdly  anvsted* 
■  ^CMmtm, i*  'The 'directions  in tiie^convic. 
''tioo  »■  to 'tiie  paymeul  of  "the  fine  imposed  *by 
i4Be'Bagisteates,'*'reBdMrs  it  dearly  invafid,  'vno 
[Htinte  oerefore  nafile  *•  to  «he  *prssent 
Mr.  Cxnicn  has  forobly  shown,  *tiiat 
<nt 'iS"BDpsffiteBt*tfae**penon  convicted  ^etmlild 

knew  to  vrhom  he  is  to  pay  the  money  during 
Jlkft  tunoigiytfasiithat  pinpuee,  iautiieeanvicr 

tion  now  before  us,  by  aslip  «i*^tlw  pmttitc^ 
.  the  magisUatm,  theperson  to  whom  payment 
•kdveeledtobemade  is  not  one  of  the  per* 


'  •  mUtj;KJ.^J:,  was  «i!6ng<lce«KiiFmns. 


sons '  sbcpresHy  nam^  'ui  xm  'AUltute.  *]lyvraBr<« 
iQg,  therefore,  the  present  plaintiff  to  be  inH 
prisoned -for  defeute  in  nonpayment  to^tlio 
Treasurer  of  the  county  of  Chester,  the  magis- 
trates make  the  plaintiff  liable  to  an  im|nison- 
tnent'nat  warranted  by  tiiat  statute,  and  for  not 
paying  to  a  person  wno  is  not  authorized  to 
reoehre  the  amount  from  him.  The  rule  to*  sft 
aside  the  verdict  found  for  the  plaintiff  mutt 
be 'discharged. 

'JIMe,  J.  ^By  the  provisions  of  the  statttte 
in  question,  the  person  to  whom  payment  is  t6 
be  made  must  be  expressly  named  in  the  con« 
viction,  to  enable  the  party  convicted  to  dil^ 
charge  himself  to  that  person  during  the  tinro 
allowed  by  the  statute  for  payment.  In  tiw 
present  case  the  payment  is  directed  to  be  paid 
to  an  officer  not  referred  to  in  the  S7th  section^ 
and  when  the  35th  section  and  the  form  therein 

S'ven  are  looked  at,  it  is  quite  clear,  I  think, 
at  the  legislature  never  intended  the  payment 
to  be  made  to  the  Treasurer  of  the  county. 
The  blanks  which  appear  in  the  form,  both 
before  and  after  the  word  **  of,^  When  referring 
to  the  person  to  whom  payment  is  to  be  made, 
ftvonr  that  construction.  Tins,  altiiough  a 
mere  slip  on  the  nart  of  the  magistrates,  tin 
plaintiff  had  a  right  to  teke  advantage  of,  and 
having  done  so,  I  think  the  present  rule  must 
be  discharged.  ^^ 

CressuMg  J.,  and  WUHams,  J.,  con<*urr^» 
Rule  discharged. 


TRADBR  debtor's   SUMMONS.  —  NOTIOS.-* 
PRACTICS. 

The  form  qf particulars  of  demand  andmotiee 
under  the  5  Sf  6  Vict.  c.  122,  as  prescribsd 
by  the  -Ckneral  Ruks  and  Orders  qf  Nov^ 
12, 1842,  nmst  be  strictly  ^compUedwith^ 

Where  the  particuiars  qf  demand  and  noik& 
requiring  payment  was  signed^  "  09taviu9 
B»  fVooUer,  the  summoning  eredUcr^a 
name  being  Octavius  Borrodaile  WodUer, 
the  summons  was  hoiden  to  be  irr^ignb^,  ' 
and  dismissed  with  costs, 

Richard  Jbwisson was: served  widiipar* 
ticulars  of  demand  and  notice^requiring  pav- 
ment,  under  the  5  &  6  Vict.  c.  122,  by  a  crem- 
tor  named  Octavius  Borrodnle  Wooller,  who 
aftemMnrds  made,  and  ffied  the  nsml^ffidavit, 
upon  which  a  summons  issued  returnable  this 
dav  before  Mr.  Commissioner  Holroyd. 

Mr.  Ooiidl,  (asscdidtor  on  behalf  of  the 
debtor,)  took  a  prehminary  objection  to  tiio 
focm  of  the  notice  re|qmriiig  pajpinent,  which 
was  signed  by  the  creditor  wim  ms  initial  namo 
insteadofliis  christian  and  surname.  Th'e2Qifch 
of  the  General  Rules  and  Orders,  (Nov.  13^ 
1842,)  as  to  tiie  particulars  of  demand  and  i 


pMviding  te  tho  oasa-of  apaslmp. 
«hip»  enBflls«<tiut/^neases  whescrtiie4sbt  do- 


manded  is  claimed  to  be  due  tomtj  eaerpersoB, 
or  to  two  or  more  ""  *^  ' 


.«»• 


St^jferim^bmU  k  Bmdai^qhrf^Ji^f$/ifal  lH0n^.iif)Ca9et. 


^giifk  f9gfiicni9X^M  iwmmd  and  notk»  >)mE  be 
mgncid  b|;,  w  io  ihe  nacoe  of^.ev^ty  auch  per- 
^A  t^f  bw  chrktiaQ  aod  ■urooaie/'  &c^ana  tbe 
£(^19  ^giv«A  thus ; — "  Kdward  Jonet*  reudioff 
at/'  &c.  In  the  preMnt  case  tbe  prescribed 
fyrm  FAa  not  followed.  Tbe  creditor  described 
himself  as  "  OcUvius  B*  WooUer,"  whilst  it 
appeared  from  his  own  affidavit,  that  his  name 
was  "  Octavios  Borrodaile  Woollcr.** 

Mr*  Comoiisaioner  Holrofd.  It  eertainly 
doea  api^ear  tbat  the  aummoaing  creditor  has 
a^^xacilj  followed  tbe  rule. 

Mr.  Bywi€r^  as  solicitor  for  the  Bummoning 
effiQditor>  contended*  that  the  rule  was  suffi- 
cseiitly  complied  with.  "  Octavius "  was  the 
^riAtUia  name*  and  "  Wooller "  the  surname 


of  Ike  muHiwinc  icsiditor.:..  fEke^noii 
chrietian  name  was  qot  xonteai^blsdJbjf.tbe 
ruW,  and  the  iaeertion'cf  die  i«itel  cosld  not 
mislead.  «...      / 

Mr,  Gommiaaioncff  He/rsyif*  The  Mtiis  a 
not  signed  with  the  oreditora  tnKcknibBaai 
surname.  It  is/  a  trifling  objeetiea,  but  if  k  bi 
insisted  upon*  I  feel  myseu  bound  to  gee  ft 
eifect. 

Mr.  Crtmch  said»  he  moat  penist  in  iui  ob- 
jection, and  submitted,  that  aeoordiag  ta  ib 
practice  the  summons  must  bs  dtsBiiaed  wilk 
costs, 

M  r.  Commissioner  Hoirpyd  That  it  the  is- 
variable  rule. 

Summons  dismissed  with  com* 


ANALYTICAL  DIGEST   OF  CASES. 

REPORTED    IN   ALli  THE   COURTS. 


Safe  of  flriUtatbrt. 

Hie  previous  Sections  of  this  Series  of  the 
Pi^est  iQ  the  present  volume  will  be  found  as 
IbUow:^ 

Registration  of  Voters*  Appeals,  pp.  15,  347. 

Law  of  Attorneys,  p.  4%  563. 
'  Law  of  Railways,  pp.  7t,  178. 

Costs,  p.  197, 565. 
Ctmrti  of  Eguiiff  : 

Law  of  Wills,  p.  121. 

Ca&stmetiqn  of  Statutea,  p.  149. 

Principles  of  Eouity,  p.  222. 

l^leading,  p:241. 

Practice,  p.  268. 
*  Evidence,  p.  299* 
Courts  of  Common  Law  s 

Construction  of  Statutes,  p.  373. 
•  Grounds  of  Actions  and  Principles,  pp.  396, 
415. 

Fleadinir,  p.  443. 

Practice,  p.  465. 

Evideiibe,  p.  487. 
Mouse  of  Lords  : 

Ap()eals,  p.  507. 
Criminml  Lam,  p.  523« 
fiunkrupicyp  p.  64 1. 

akbitrator'8  power. 
San  £gamimm^  Partiss  ^  Rtfennce  back. 

AWARD. 

t.  KuJe  qf  Court, — A  general  demurrer  to  a 
.  UU  to  set  aside  the  award,  which  was  agreed 
td  be  made,  but  had  not  been  made  a  rule  of 
the  GJburt  of  Chancery,  overruled  by  the  Vice- 
Chancellor,  but  allowed  on  appeal  by  the  Lord 
Chancellor.    Heming  v.  Swinnerton,  14  Sim. 

OtoMS  cited  ID  lbs  jedgmmc :  Lord  Lonsdsle  ▼. 
LiltMftU,  i  Vss.  juD,  451  ^  M ichvU  r.  CbaUe, 
14Ve«.J«tf.«66. 

, 'q&9u^»uk^4kmU      ^  • 


3.  Dame^e^wi^epaye&^e. — ^An  sward  laade 
on  reference  of  an  action  of  trespBun,  iinol 
vitiated  by  the  arbitrator  dhrectSn/danaj^es  to 
be  paid  at  a  certain  place  and  time,  but  the 
payment  may  be  feieeted  ia  sunfluttge.  Jtft 
V.  Wuiers,  4  D.  &  L  567. 

3.  Matters  in  diffhnemce.-^lf  ixpbn  t  rek- 
eiiceof  "all  matters  in  dillhrettce/'  thepntia 
omh  to  csfl  the  attention  of  the  Mitnaartoi 
matter  not  necessarily  before  him,  thef  canosK 
object  to  the  award,  on  the  grottnd  tiiat  be  ha 
not  adjudicated  upon  it. 

Upon  a  reference  of  ^all  natters  in  dife- 

ence"  between  tbe  pUdntiff  of  ti»  one  pii^ 

and  the  defendanta  of  the  o^ef  part;  fum,^ 

the  arbitrator  must  award  in  respect  ot  nuttrn 

in  difference  between  him,  and  any  one  or  ote 

of  them.    Rses  v.  HTiferjs  4  D.  «  L  507. 

Cases  cited  in  tlie  judgineot :  Winter  t.  Wtiti, 

1    B.  &  B.  350;  5  Moore,   674;  Bupole'i 

cue,  8  lie]!.  98,  b. 

4.  When  sufidemily  «er<iisa.  f-'An  sM. 
together  with  all  matten  in  differeoos,  vsi  a* 
ferred  to  arbitration.  The  arbiuatan  svai^ 
pe«era%,  that  a  certain  sum  was  dnefiOB  tte 
defendanU  to  the  jilaiatifia.  The  Cooit  it' 
chained  a  rule  calling  on  the  defeaduaa 
ahow  cause  why  they  ahould  not  paj » ikt 
piaintiffii  the  sum  eo  awarded.  Buk  t.  IM^ 
1  £zch.  Rep.  151. 

5.  fVitness,  egtamiuatiom.qf,  sekaaelaMx 
•^The  Court  refused  to  set  aside  sa  am 
on  the  ground  that  the  witaeasee.  had  bees  » 
amined  without  bciag  ewom,  it  s^ffHI 
that  the  partv  objectu^  had  caUsdvase^ 
in  suj^ri  of  Ais  case»  sM  examHsd  diefl  aw 
not  opon  oath.  Alien  r,  I^Vaacis,  4  JP.  &  h 
607,  a- 

SeeFhuaUyt^Aw0rd:8titki9d»de:^* 
JMmi  FMmff, 

KXAMiNiNQ  PAprrm*    . 

ArbknUot^w  pmber.  ^  Bmidk  sf  fsA-- 
Wliere  the  cUose  itt  eta  wkr  afiifoiawt  <» 


jDml^tkri^l  JD4M  ^<W?flwr>  Lam  ^AMiriH<myy 


^ 


^oMMnnflpiHe  arbitlitvr  to  mmi^m  ^e  ptfrtiA 
to  th«  'aitiMlf  had-  by  i^p-eement  been  «mick 
cmt^  itappeAring tbar tbe  defeiAiit'wimld not 
otherwise  have  contented  to  the  reference,  and- 
at  theioMetiiilf  before  the  arbitrator,  the  plain- 
tU;  am»Mnta«diBg,  tendered  hkneelf  as  a 
witnees  in  hU  own  behalf,  and  was  received  by 
tfae  arbitrajlor,  (who  thoug^ht  he  had  a  power 
independent  of  any  such  clause) :  HeW,  that 
Miefa  a  t>n](»eding  on  the  part  of  the  plaintiff 
was  a  bieaoH  of  good  faith,  and  that  the  award 
must  there£oi«  be  set  aside. 

Held,  also,  that  the  defendant  bad  not  waived 
the  objection  by  evos*-enaminin|f  the  plaintiff 
under  protest,  and  offering  evidence  in  support 
of  hiadefisnce. 

QiuBre,  if  an  arbitrator  has  any  power,  inde- 
pendent of  a  clause  in  the  order  of  reference  to 
that  effect,  to  examine  the  pertieatotha  action  ?> 
Smiik  V.  I^^arrow,  4  D.  ^  L.  604. 

Cmie  cited  in  the  judgment :  Wame  t.  firyaot, 
5  B.  &  C.  590. 

FINALITY   OF  AWARD. 

.  An  action  of  trespass  brought  in  the  Court  of 
EjTcbequer  by  iplamtiffagaiaet  three  defend- 
ant8„apd  all  matters  in  difference  between  the 
eai4,  partie^  Iwcre  referred  by  order  of  Nisi 
Prius  to  an  arbitrator,  a  ver^ic^  having  been 
tak^p  for  tbe  p^intlff;  and  by  another  lilce 
qxiAVp  iaade  at  the  same  time,  an  action  of  rp- 
plevla  brought  in  the  Court  of  Queen's  Bench, 
by  the  same  plaintiff,  ucainst  one  only  of  the 
^(iBQdants,  was  also  refertred  to  the  same  arbi- 
trator. The  main  question  agjtated  on  both 
sidfe  \m^^  whether  or  not  the  plaintiff  had,  in 
1^42,  become  tenant  to  that  party  who  was  de- 
iendai\t  in  both  actions.  No  other  tenancy 
was  ever,  set  up«  or  brought  into  question  be- 
lore  the  arbitrator.    The  reference  of  the  re- 

S levin  suit  was  first  proceeded  in,  and  the  evi- 
ence  taken  in  it  was,  by  consent,  read  over 
ni  evidence  in  the  action  of  trespass.  The  ar- 
bitrator awarded  in  the  action  ot  replevb,  that 
the  plaintiff  had  good  cause  of  action  against 
the  .'defendant,  and  was  entitled  to  a  verdict. 
Im  Ibe  aotion  of  treepaaa  he  awarded  no* 
fUDff  as  to  the  costs  of  the  action  of  replevin, 
er  whether  alt  tiie  date  of  Uie  order  of  reference 
of  either  action,  a  tenancv  of  the  plaintiff  to 
tbe  party,  who  was  defenosntin  both  actions, 
•Misted ;  Held,  that  the  award  was  good,  these 
nintteks,  if  M  difference,  not-  having  been 
^^ught  before  the  arbitrator  iit  the  hearing. 
.'  The  vbitrater.  had  the  power  of  a  judge  at 
lUm^Fnm.  He  did  not  awaid  execution,  but 
offdeeed  the  damages  and  eosU  to  be  paid  at  a 
^fMted  time  and  pbce.  That  part  of  the  award 
vne  held  void  pro  iania  aa  surplnsage. 

The  plauiliff  had  replevied  in  the  County 
Cbvrt,biit.o«the«ale  by tihe  tbMe  defondanta 
of  the  goods  replevied,  dropped  that  suit^  and 
IgcQugl^  ,^  .action  of  t«espasa  J^nft  them : 
Held,  that  as  the  proceedmg  in  thp  C^aoij 
Court  was  not  broimht  before  the  arbitrator, 
his  award  wail  ij;ood,  tboogh  htf  had  not  awarded 
go^  Wb»tl^«Pfiare£|rtBeeQiacaaeaand 
5',rtl  .m#«r«r  i»  4ffW!»cff.  hAtwiea  the  nid 


p»tfcs;«'tli*r'belttft'  >f..  ohlh«r4he  pftrt,»fcff<P 
B.,  C'and  />.,  on  the  other,  ah  flrli^trator  mtitM^ 
award  on  a  cause  and  mitter  of  diflhrencte  ^t\d» 
ing  between  A.  and  B.  only,  ^ikp*if.-  Ree9  r,- 
I6kf.  &  W.963; 


0:)iie  eited  in  the 
S  Moore,  7fS ; 


Bn>d.&0.$5O.. 


J  U DOM  BNT.  MOK  OB8T A^T]|  VnjBOf  OVO. 

An  ovder  of  reference  contained  a  elauee  fe« 
straining  eithw  party  from  bringing  or  prMe^ 
cuting  any  action  or  suit  in  any  Codrt  eoneei'n*^ 
ing  the  premises  referred :  Held,  (hat  the  find* 
ing  of  the  arbitrator  wai  coneloaive,  add  thai 
the  plaintiff  could  not  afterwarde  mow'  fbr 
judgment  non  obsiMmie  tendieto*  BHt$  ir« 
P'atkley,  1  Exch.  Rep.  64. 

Ceae  cited  in  thejadgmentt  Steeple  v.  Bonstll, 
4A.ftfi.  9dO. 

PARTI B8,   KXAMINATION   OF. 

See  ExaminiMg  Parties. 

RRFBRBNCB   BACK  TO   ARBITRATOR. 

A  cause,  and  all  matter)!  iii'  difference  be* 
tween  the  parties,  were  referred  to  arbitration 
by  order  of  Nisi  Prius,  which  contained  k  claii^ 
enabling  the  Court,  in  case  iHe  award  should 
be  disputed,  to  remit  the  matters  referred  io 
the  re-detenninatioi^  of  the  arbitr^t^r*  .  IChe 
arbitrators  on  each  side,  pon^ideoD^  th^  <fW9^ 
defective,  agreed  that  it  should  beiamendtfl; 
and  subsequently  a  judge's  order  was  drawn 
up  by  consent,  whereby  it  was  ordered  that  the 
matters  arbitrated  upon  should  be  re£erred  back 
to  the  arbitrator,  to  make  such  alterations  as  he 
should  think  fit.  The  arbitrator  altered  ihe 
award,  and  re-delivered'  it,  without  giving  i|o« 
tice  to  the  parties  of  his  intention  so  to  do,,8pd 
the  amended  award  did  not  recite  the  jud^ae'e 
order:  Held,  that  as. neither  party  requested 
the  arbitrator  to  hear  fneth  evidence,  he  waa 
not  bound  to  give  them  notice.  Also,  tbat 
such  amended  airard  need  Hot  recite  the  jndgb'i 
order.    Baker  v.  Hunter,  16  M.  kVf.  672.     ^ 

RULB   OF   COt)Rf.    '    '^  '    j 

Order  of  re/erence.—Whw  a  rule  nm.toBet 
aside  an  award  had  been  granted  on^  the  last 
dajr  but  one  of  Term,  but  was  stayed  in  the 
office,  because  the  agreement  of  reference  had 
not  been  made  a  rule  of  Court,  of  which  It  Apf 
peared  that  the  parties  were  aware  at  Ih6  timk 
of  making  the  motion ;  this  Court  refused  in 
the  following  term,  (the  agreement  of  reference 
having  in  the  menn^hne  been  made  a  r^^  of 
Court,)  to  antedate  the  latter  rule  as  of  the  day 
when  the  motion  to  set  aside  the  i^wai^  wae 
made,  and  to  draw  up  tbe  rule  making  th^ 
agreement'  of  reference  a  rule  of  Court ^  .^^ 
though  It  appeared  that  the  party  diQYi.n^)ba4 
no  copy  of  the  agreement,  which  was  in  ibf 
hands  of  the  opposite  party^  who  ha(l  refused  te 
make  it  a  rule  of  Court  in  time.  '  In  re  ^ssji 
D.&L.648.  \ 

See  Awtttd,  1.     ' 

,  •'  I.  ■     *. :.  I 
SBTTIKG  A8IDB  XWAMP*    .'  J.  L 

Upon  the  face  of  an  awardtbeiiritittMortp* 


AnaJMfictd  Dwftt.  <^  fliiof ,  i  fTtowwy  Cmt  Wrfi, 


fpnad  to  lii¥«  impso^eily  diMUowad  Atom  of 
6181.  On  aa  appocatioa  to  a  Court  of  Equity 
toioet  aside  tke  awacd,  the  raspondent  oneced 
to  allow  it :  UtiUU  nnrerdieleaa,  thatihe  award 
jnust  be  set  aside.  SUpworth  tl  SMpwortht 
9  Bear.  135. 

BtrmciBWT  Yizf  DRf  a* 


of' trover, 


.—After  issue  jmned  in  an  action 
',  on  the  pIma  of  not  gnilty,  and  not 
d,  "all  matters  in  differenoe  tii  tke  eaam 
theparties^"  weBs>refiBnad  by  order  of 


to  aibitnrtioo*  ''AoooalaoiaMeMi 
taabide  the  event.?  The  awaid  divected, ^ 
*' the  said -cause  shall  cease  and  be  no  fintlMr 
PToaecgted,  and  that  the  aaid  de&ndant/'  &&, 
r  shall  pay  to  the  said  pkdntifi;''  hc^^frnT 
ftc^'^ihA  snm  oilW^i  Hdd,  on^  matin  to 
tat-aside  the  award*  that  them  una  a  midat 
fending  on  the  issuasyoawhiirii  the  costi  m^ 
be  taxed;  and  that  that  part  of  the  asnd 
ivhich.  directed astay  of fimi' endings  nuf^ls 
traated  as  snrplnaagp.  Hoftsfwi  t«  SUmrt, 
4D.&L.589. 


rtftliTESS  OP'THE  COURTS. 


CHANCERY  CAUSE  LISTS. 
i»af  tf  r  of  t»e  llaiifc' 

SoiUr  2:;ina|.1848.. 
jvnoMSinii  (rtMfVMi.) 
Bfastor-v^MMrqiiis  da-<:mi«iu«»  Bu.  dl 


Fisher  v.  Price,  emna... 

Smith  «.  Earl  of  Effibgbim,  as  to  oesls. 

iRice  V.  Gordon 
Bame  v.  Sesmett 
SsBie  V.  Gordon 
CSairter  v.  Gordoa 
Seme  v.  Ay  ere 
5  Peaoock  v.  Penson 
'JrSaiae  v.  Stme 


V 

Vesnae, 


I 


caoae» 


PLKAS  AND   DSMURSXRa. 


(  Dean  of  Ely  v.  Gayford,  aiz  plett. 
SimtiMm%   <LoU  v.  London  and  SoaA  Western' 
(.    BeUwayCoaipsDyydeBU 


Pari  hMwrd^ 
SMeautedAtf 


CAOaas. 
Cbnrehmaa  v*  Capon,  fan  dirs.  a» 
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LORD  BROUGHAM'S  BANKRUPTCY 
LAW  AMENDMENT  BILL. 

If  practice  made  men  as  perfect  in  the 
art  of  legislating  as  it  is  supposed  to  do  in 
other  arts^  the  Lord  Brougham  would  be 
far  and  away  the  ablest  legislator  of  the 
daj,  and  the  subject,  beyond  all  others*  on 
ipfhich  he  could  not  fail  to  pronounce  with 
oracular  profundity  would  be  the  Law  and 
Practice  in  Bankruptcy.     It  would  be  a 
work  of  no  inconsiderable  magnitude  to  de- 
scribe the  various  changes  which  this  branch 
of  the  law  has  undergone,  since  it  became 
the  especial  object  of  Lord  Brougham's  at- 
tention,  and    bis  lordship's    indefatigable 
spirit  would  soon  render  the  description 
imperfect,  for  ''pantmg  Time  toils  after 
Hm  in  vain,"  and  the  rapidity  with  which 
the  alterations  are  effected  is  quite  as  re- 
markable as  their  number.      Courts  are 
established  and  abolished,  proceedings  di- 
rected and  prohibited,   officers  appointed 
and  pensioned  off,  and  the  failure  of  one 
experiment  seems  a  sufficient  motive  for 
trying  another.     The  singularity  is,  that  a 
large  portion  of  the  commumty — profes- 
sional and  general — ^look  upon  the  proposed 
changes  with  as  little  of  apprehension  as  of 
hope.     The  system  is  so  unsatisfactory,  that 
people  despair  of  seeing  it  improved,  and 
do  not  fear  that  any  alteration  can  make  it 
worse. 

It  is  scarcely  necessary  to  say,  we  do  not 
participate  in  this  feeling.  The  subject  is 
too  important,  and  materially  affects  in- 
terests too  extensive,  to  be  regarded  with 
tadi£ference.  The  discussion  which  the 
Vol.  zxxt.  No.  1,051. 


question  has  undergone  has  cleared  away 
many  difficulties.  The  principles  upon 
which  the  Law  relating  to  Bankruptcy  and 
Insolvency  should  be  founded  are  no  longer 
in  dispute,  and  in  a  country  where  there  is 
so  much  practical  ability,  it  cannot  be  im-* 

gossible  to  frame  and  adapt  a  system, 
taring  on  the  relation  of  debtor  and 
creditor,  which  might  be  administered  with- 
out producing  universal  disappointment* 
The  principles  on  which  the  law  is  to  be 
based,  however,  must  be  clearly  expounded 
and  steadily  kept  in  view.  The  mischief  oi 
modem  l^slation  on  this  subject  is  occa- 
sioned by  the  total  disregard  of  principle 
and  the  attempt  to  pateh  up  a  structure 
defective  in  its  foundation.  Hence,  in 
covering  one  blot  half  a  dozen  are  exposed, 
and  the  edifice  becomes  every  day  worse 
adapted  for  the  purposes  of  its  erection. 

The  Bill  now  before  us  furnishes  an- 
other instance,  in  addition  to  many  which 
have  preceded  it,  of  the  evil  to  which  we 
have  adverted,  added  to  which  it  seeks  to 
combine  objects  of  a  private  and  personal 
nature  with  others  in  which  the  public  are 
interested.  It  is  entitled  <*  An  Act  for  die 
regulation  of  the  Court  of  Bankruptcy, 
and  for  the  further  amendment  of  the  Laws 
relating  to  Bankrupts."  Two  out  of  every 
three  of  the  enacting  clauses  have  referenee 
to  the  abolition,  reduction,  appointment, 
duties,  aalaries^  fees,  compensation,  and 
retiring  annuities  of  officers,  whilst  the 
remaining  clauses  suggest  certain  idtera- 
tions  in  the  law  and  practice^  of  an  isftlatsd 
character,  which  do  not  appear  to  embody 
or  advance  any  particular  principle,  but 
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whidi  must  neyeribekssbe  regarded  as  in- 
TclviDg  serious  cbsnges,  the  effect  of  which 
can  odIj  be  understood  by  those  who  are 
practically  acquainted  with  the  operation  of 
the  existing  law.  We  proceed  in  the  first 
instance  to  describe  those  provisions  which 
are  essentiallj  of  a  public  nature. 

It  is  proposed  by  the  first  section,  that 
each  Commissioner  authorised  to  act  in  the 
prosecution  of  any  fiat,  shall  in  future  have 
the  same  power  as  the  Vice-Chancellor  in 
any  matter  in  Bankruptcy  now  within  the 
primary  jurisdiction  of  the  Vice-Chancellor, 
with  an  appeal,  however,  in  every  such  case, 
to  the  Vice-Chancellor.  The  second  section 
enacts,  that  the  fiat,  which  is  attended  with 
so  much  expense  and  delay,  should  be  dis- 
pensed with,  and  that  the  proceedings  shall 
originate  by  petition,  a  provision  which 
we  have  already  advocated,*  and  which 
would  be  an  unquestionable  improvement, 
if  the  expenses  oi  the  fiat  were  saved  to  the 
suitor.  The  7th  section,  however,  pro- 
vides,^— *'  That  every  petition  presented  to 
the  Court  of  Bankruptcy  shall  be  filed  in 
the  office  of  the  Chief  Registrar,  and  the 
same  fee  paid  thereon  as  has  heretofore 
been  paid  on  the  issuing  of  a  fiat  in  Bank- 
ruptcy." 

Now  we  have  always  understood  the  fiat 
was  complained  of  chiefly  because  it  was 
made  the  pretence  for  extorting  a  fee  of  ten 
guineas  fVom  the  suitor,  and  if  the  fee  is 
still  to  be  paid  upon  filing  the  petition,  we 
cannot  congratulate  the  public  on  having 
obtained  any  advantage  more  substantial 
than  the  abolition  of  a  useless  form. 

The  3rd  section  enacts— 

"  That  every  petition  against  or  by  any  trader 
•hall  be  presented  and  prosecuted  in  the  Court 
within  the  district  of  which  such  trader  shall 
have  resided  for  six  calendar  months  next  im- 
mediatc'Jv  preceding  the  time  of  filin(<  such  pe- 
tition :  Provided  idways,  that  the  Vice-Chan- 
eellor  shall  have  power,  whenever  he  may  deem 
it  expedient,  to  direct  any  petition  against  any 
trader  to  be  prosecuted  m  the  Court  of  Bank- 
ruptcy or  in  any  district  Court  of  Bankruptcy, 
with  or  without  reference  to  the  district  m 
which  the  trader  shall  have  resided  or  carried 
on  business :  Provided  also,  that  any  petition 
against  any  company  within  the  meaning  of 
'  the  statute  (7  &  8  Vict.  c.  Ill),  shall  be  prose- 
cuted in  the  Court  of  Bankruptcy,  or  m  any 
district  Court  of  Bankruptcy,  as  the  Vice- 
Chancellor  may  be  pleased  to  direct.'' 

,    The  district  in  which  a  trader  shall  have 

.  carried  on  business  for  six  months  before 

hia  bankruptcy  would  appear  to  us  to  be 

'  8m  ObtimtioiM,  Af e,  p.  530. 


the  proper  district  for  proaecafiDg  the 
petition,  and  not  that  in  which  absi^t 
may  have  resided ;  and  if  the  ckose  vere 
thus  altered,  it  would  prevent  the  expeaie 
snl  delay  occasioned  by  an  applicatioa  to 
the  Vice-chancellor  to  direct  the  petitioato 
be  prosecuted  where  the  creditors  of  the 
bankrupt  reside»  rather  than  in  a  distxid 
where  the  bankrupt  may  not  have  sanj^ 
creditor. 

By  the  lAih  section  another  attempt  his 
been  made  to  abolish  the  Subdivision  Conits, 
and  vest  in  asinde  Commissioner  the  power 
heretofore  vested  in  those  courts.  On  a 
former  occasion  (atUe,  vol.  33,  p.  434,)  ve 
ventured  to  doubt  whether  this  prc^onl 
ought  not  to  be  regarded  as  a  retro^ 
movement,  rather  than  an  amendment,  in- 
asmuch as  the  proceedings  which  occasioD- 
ally  come  before  the  Subdivision  Courts  ire 
those  in  which  the  public  have  the  least 
ground  for  dissatisfaction. 

ThQ  15  th  section  leaves  a  matter  of  ood- 
siderable  importance — the  rig^t  of  appeal 
upon  the  suspension  or  refusal  of  a  certifi- 
cate—at least,  in  uncertainty.  It  is  as 
follows : — 

*'  That  every  decision  or  order  of  any  Cem- 
missioner  as  to  the  aUowance,  refasal,  or  m- 
pension  of  any  bankrupt's  certificate  shall  Mr 
determine  the  question  of  such  certificate,  m* 
less  an  appeal  to  the  Vice-Chancellor  be  lodged 
within  21  days  from  the  date  of  such  deoiM 
or  order ;  and  that  such  certificate,  wi^en  sigoec 
by  the  Commissioner,  shall  require  no  cooir- 
mation." 

The  confirmation  of  the  oertificate  wbei 
no  appeal  has  been  lodged,  is  a  formal  pro- 
ceeding productive  of  no  benefit,  and  whi^ 
may  be  advantageously  dispensed  with.  Boi 
is  the  person  who  has  framed  this  sectiifi 
aware,  that  as  the  law  now  stands,  altboc^ 
there  is  an  appeal  to  the  Vice-Chancdle: 
sitting  in  Bankruptcy,  upon  the  "alloVj 
ance "  of  a  certificate,  there  is  no  appeal 


upon  its 
intended 


'refusal  or  suspension T*  Isi' 
to  confer  upon  a  bankropt  the 
right  of  appeal  by  this  enactment?  If» 
change  of  this  nature  be  contemplated,  it 
surely  ought  to  be  effected  by  cipres 
words,  and  not  left  to  mere  doubtful  impt' 
cation.  There  seems  no  good  reason  b any 
event  why  the  bankrupt  and  his  creditors 
should  not  be  placed  upon  am  eoual  fbodtf 
as  re^ds  the  right  of  appeal  upon  tb 
question  of  cerrificate  ;  but  if  the  poMf  ^ 
imprisonment  were  conferred  on  the  Coo- 
missioners,  as  propoKd  by  the  34th  sediA 
of  the  bill  now  before  as,  H  would  hem» 
strous  to  leavt  the  impriaoiied  hmktop 
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Without  appeftl»  atid  give  that  power  to  any 
vindietive  creditor.  The  section  last  re- 
ferred to  introduces  a  principle  of  the 
tttmost  novelty  and  importance  into  the  ad- 
ministration of  the  Bankrupt  Laws,  and 
requires  more  deliberate  consideration  than 
it  is  likely  to  receire  at  the  hands  of  either 
branch  of  the  legislature  during  the  present 
session :  we  copy  it  without  abridgement : — 

**  And  whereas  by  virtue  of  an  act  passed  in 
the  reign  of  her  present  Majesty,  intituled  An 
Act  for  the  Amendment  of  the  Law  of  Bank- 
ruptcy, the  last  examination  of  any  bankrupt 
may  be  adjourned  sine  die,  and  at  the  sittinf^ 
appointed  for  the  allowance  of  the  certificate  of 
any  bankrupt,  the  Court,  having  ref^^ard  to  the 
conformity  of  the  bankrupt  to  the  laws  relating 
to  bankrupts,  and  to  the  conduct  of  the  bank- 
rupt as  a  trader  before  as  well  as  after  his  bank- 
ruptcy, is  to  judgfe  of  any  objection  against  al- 
lowing such  certificate,  and  either  find  the 
bankrupt  entitled  thereto  and  allow  the  same, 
or  refuse  or  suspend  the  allowance  thereof,  or 
annex  such  conditions  thereto  as  the  justice  of 
the  case  may  require :  And  whereas  the  powers 
vested  in  the  Court  as  aforesaid  are  not  suffi- 
cient for  the  prevention  of  frauds  or  misconduct 
by  bankrupts  as  traders,  and  it  is  expedient  to 
enlarj^e  the  powers  of  the  Court  for  that  pur- 
pose m  manner  herein-after  mentioned ;  Be  it 
enacted.  That  whenever  the  Court  shall  adjourn 
the  last  examination  of  any  bankrupt  sine  die, 
or  shall  rtsfuse  or  suspend  the  allowance  of  the 
certificate  of  any  bankrupt  for  the  nonconfor- 
mity of  the  bankrupt  to  the  laws  relating  to 
bankrupts,  or  for  the  wilful  misconduct  of  the 
bankrupt  as  a  trader  either  before  or  after  his 
bankruptcy,  it  shall  be  lawful  for  the,Court,  at 
its  discretion,  at  the  same  time  to  adjudge  that 
such  bankrupt  shall  be  imprisoned  for  the 
term  herein-after  in  that  behalf  mentioned ; 
that  is  to  say,  in  case  of  adjourning  the  last  ex- 
amination of  such  bankrupt  sine  die,  or  of  re- 
fusing the  allowance  of  the  certificate  of  such 
bankrupt,  for  any  term  not  exceeding  , 

or  in  case  of  suspending  the  allowance  of  the 
certificate  of  sued  bankrupt,  for  any  term  not 
exceeding  ;  and  whenever  any  such 

impriiionment  shall  be  adjudged  the  Court  shall, 
by  warrant  under  the  hand  and  seal  of  the 
Commissioner,  and  in  the  form  marked  (£.)  in 
the  Schedule  to  this  act  annexed,  commit  the 
bankrupt  to  such  prison  as  the  Court  shall 
think  fit,  there  to  remain  and  undergo  such 
sentence." 

Before  so  formidable  a  power  is  given  to 
a  single  Commissioner,  the  whole  subject  to 
which  it  relates  will  require  to  be  thoroughly 
sifted  and  discussed.  The  clause  in  its 
present  shape,  imposiiig  no  restriction  on 
the  Commissioner's  discretion,  and  afford- 
ing him  no  assistance  in  its  exercise,  is  so 
decidedly  objectibnabfey  that  we  entertain 
.  no  jipprtbeiftsioif  it  will  obtain  the  sanction 


of  either  branch  of  the  legislature.  It  may 
be  readily  conceded,  however,  that  the  pro- 
position, as  part  of  a  comprehensive  system, 
is  not  undeserving  of  more  consideration 
than  onr  space  will  at  present  permit  us  to 
bestow  on  it,  and  we  shsU  take  an  early 
opportunity  of  recurring  to  this  part  of  the 
subject.  The  remaining  clauses  of  the  bill 
provide  for  the  abolition  of  the  offices  of 
Secretary  of  Bankrupts,  Clerk  of  Enrol- 
ments, and  two  of  the  Town  Commissioners, 
as  soon  as  vacancies  happen.  It  is  proposed 
too,  that  the  present  Registrar  (Serjeant 
Lawes)  should  retire  and  be  succeeded  by 
the  senior  Registrar  in  attendance  on  the 
Commissioners'  Courts.  Some  regulations 
are  also  suggested  with  respect  to  the 
Official  Assignees,  as  well  as  provisions  for 
the  performance  of  the  duties  of  the  abo- 
lished offices.  In  these  details  so  small  a 
proportion  of  our  readers  can  be  supposed 
to  be  interested  that  we  pass  them  over 
without  further  observation,  and  conclude 
for  the  present  by  referring  to  a  proposition 
which  has  our  unqualified  approval,  and 
which  we  hope  to  find  embodied  in  any  act 
professing  to  amend  the  Bankrupt  Laws. 
It  is  contained  in  the  26th  section,  and  is 
as  follows  : — 

"  And  be  it  enacted.  That  from  and  after  the 
passing  of  this  act  no  fee  shall  be  taken  or 
charged  by  an)r  officer  of  the  Court  of  Bank- 
ruptcy or  district  Court  of  Bankruptcy  for  the 
swearing  of  any  affidavit  in  any  matter  in  bank- 
ruptcy, for  any  certificate  of  any  bankrupt's 
conformity,  for  the  allowance  of  any  bond  with 
sureties,  or  for  any  order  made  by  any  Com- 
missioner in  any  of  the  said  Courts." 


CONSTRUCTION  OF  THE  STAMP 
LAWS. 

The  distinctive  stamps  applicable  to  in- 
formal instruments,  framed  in  the  hurry  of 
business,  by  persons  wholly  unacquainted 
with  the  provisions  of  the  Stamp  Laws, 
frequently  impose  a  considerable  difficalty 
upon  those  who  are  called  upon  to  advise  as 
to  the  appropriate  denomination  of  stamp 
required  in  any  particular  case.  Some  light 
is  thrown  upon  this  question  by  the  judg- 
ment of  the  Court  of  Exchequer  in  a  case 
very  recently  reported.**  The  facts  were  as 
follow : — 

In  1839,  Barbara  Taylor  lent  A.  N. 
Steele  a  sum  of  money  which  there  was 
reason  to  believe  amounted  to  between  !50/. 
and  180/.,  and  in  1841,  Steele  handed  to 


^  TsylerTiSlisl,6«5; 
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Taylor  an  unstamped  docnment  in  the 
lowing  fonn :— ^ 

"BmrocAr,  16M  March^  1841. 
"£170. 

"  Received  from  Mrs.  Barbara  Taylor,  170/, 
for  value  received,  for  which  I  promise  to  pay 
her  at  the  rate  of  5/.  per  ceat.  from  the  above 
date. 

"A.  N.  Stbbm." 

In  an  action  brought  by  the  administra- 
tor of  Barbara  Taylor  against  A.  N.  Steele, 
for  money  lent,  the  above  document  was 
tendered  on  the  part  of  the  plaintiff,  and 
objected  to  by  the  defendant  as  inadmis- 
sible for  want  of  a  stamp.  The  point 
afterwards  came  before  the  Court  upon  an 
application  to  enter  a  verdict  for  the  de- 
fendant, if  the  instrument  was  improperly 
received  in  evidence. 

On  the  part  of  the  defendant  it  was  con- 
tended, that  the  document  was  either  a 
receipt,  a  promissory  note,  or  an  agreement 
of  the  value  of  20/.,  and  in  any  case  ought 
to  be  stamped.  It  was  suggested,  however, 
that  the  document  was  a  promissory  note, 
and  that  no  particular  form  oi  words  was 
necessary  to  constitute  that  instrument. 
Cheen  v.  Davies,^  Ellis  v.  Maaon^  Shrivell 
V.  Payne,^ 

The  Court,  however,  was  unanimously  of 
opinion  that  the  instrument  in  question  was 
neither  a  receipt,  a  promissory  note,  nor  an 
i^eement  of  the  value  of  20/.  It  was  an 
acknowledgment  requiring  no  stamp.  Baron 
I^rke's  judgment  gives  the  grounds  of  the 
decision  of  the  Court  in  a  clear  and  satis- 
factory manner.  He  said, — "This  docu- 
ment is  not  a  receipt,  because  it  was  not 
given  at  the  time  the  money  was  lent.  It 
is  not  a  promissory  note  because  it  contains 
no  promise  to  pay  the  principal,  but  only 
the  interest.  Besides,  a  promissory  note 
cannot  be  made  for  payment  of  an  indefinite 
sum.  I  agree  that  an  actual  promise  is  not 
necessary,  if  there  are  words  in  the  instru- 
ment from  which  a  promise  to  pay  can  be 
collected.  Then,  as  to  its  being  an  agree- 
ment, it  is  not  of  the  value  of  2i)L  Ac- 
cording to  the  more  recent  decisions,  it 
mnst  appear  on  the  face  of  the  instrument, 
mr  with  reference  to  the  subject-matter,  be 
capable  of  being  ascertained,  that  the  agree- 
ment was  of  the  value  of  20/.  at  the  time  it 
was  entered  into.  Applying  that  rule  to  the 
present  case,  it  is  impossible  to  say  that 
this  instrument  was  an  agreement  of  the 
Talne  of  20/.  at  the  time  it  was  signed,  for 

«  4  B.  &  C.  235.        *  7  Dowl.  P.  C.  699. 
♦  SDowl.  P.  C.441. 


the  instrmnent  might  n««er  hive  amoontid 
to  20/.  It  is  deaiiy  an  aeknowfedgmoitii 
writing  of  a  pre-existiHg  debt,  and  anapte- 
ment  to  pay  interest  <m  it,  firom  idiieh  m 
may  infer  a  promise  sufficient  to  take  the 
case  out  of  the  statute. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 


CBOWN   AND   OOVBKNMKNT  8KCUBITT. 
11  ViCT.,  C  12. 

An  Act  for  the  better  Security  of  the  Crown 
and  Government  of  the  United  Kingdoa 
[22  April,  1848.] 

1.  36  G.  3,  c.  7  J  57  G,  3,  e.  6.    After  peu- 
ing  of  this  act,  proviskm  of  36  6.  3,  e.  7,  ai 
57  G,  3,  c.  6,  repealed,  except  us  to  of  ma 
against  the  person  of  the  Sooereign.—^'ham 
by  an  act  of  the  parhament  of  Great  Bi^ 
passed  in  the  36  G.  3,  c  7,  intituled  **  An  .4ct 
for  the  Safety  and  Preservation  of  His  Majestr^ 
Person  and  Government  against  treasonabk 
and  seditions  Practices  and  Attempts,  itwv 
among  other  things  enacted,  that  k  any  per* 
son,  or  persons  whatsoever,  after  the  dajrof  tbe 
passing  of  that  act,  durin|r  the  natural  life  of 
his  said  Majesty,  and  untu  the  end  of  the  not 
session  of  parliament  after  the  demise  of  tk 
Crown,  should,  within  the  realm  or  without 
compass,  imagine,  invest,   devise,  or  intead 
deatn  or  destruction,  or  any  bodily  harm  tend* 
ing  to  death  or  destruction,  maim  orwomidiDiK; 
imprisonment  or  restraint  of  the  person  of  ioi 
said  Majesty,  his  heirs  or  successors,  or  to  dt- 
prive  or  .depose  him  or  them  from  the  st^ 
nonour,  or  kingly  name  of  the  Imperial  CrovB 
of  this  realm,  or  of  any  other  of  his  said  Ma- 
jesty's dominions  or  countries,  or  to  levy  war 
against  his  said  Majesty,  his  heirs  and  sucoei- 
sors,  within  this  realm,  in  order  by  force  or 
constraint  to  compd  him  or  them  tochan^  liii 
or  their  measures  or  counsels,  or  in  order  to 
put  any  force  or  constraint  upon,  or  to  intimi- 
date or  overawe  both  houses  or  either  boose  of 
parliament,  or  to  move  or  stir  any  foreigner  or 
stranger  with  force  to  invade  this  realm,  or  aaj 
other  of  his  said  Majesty's  dominions  or  coua- 
tries  under  the  obeisance  of  hie  said  Majaitfi 
his  heirs  and  successors,  and  such  compataqKi) 
imaginations,  inventions,  devices  or  intentioBi) 
or  any  of  them,  should  express,  otter,  or  de- 
clare, by  publishing  anv  printing  or  writiaCt  v 
by  any  overt  act  or  deed,  being  legally  convictd 
thereof,  upon  the  oaths  of  two  bwful  and  cra^ 
ble  witnesses  upon  trial,  or  otherwise  convided 
or  attainted  by  due  eonrse  of  law,  then  erej 
such  person  or  persons  so  aa  aforesaid  oflKmSaf 
should  be  deemed,  declared  and  adjudgtdtoU 
a  traitor  and  traitors,  and  should  suner  psiai 
of  death,  and  also  lose  and  forfeit  as  in  castf 
of  high  treason:  And  whereas  by  an  act  of 
parliament  passed  in  the  57  Geo.  3,  c  6»  ia- 
tituled  *'AnAct  to  make  perpetail  estaa 
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Parte  of  an  Act  of  the  36  G.  3,  for  the  Safisty 
and  PittMfvalion  of  Hit  Majesty's  Person  ^and 
Goremment  agnioBt  treasonable  and  seditious 
Practicea  and  Attemjpte,  and  for  the  Safety  and 
Preservation  of  the  Person  of  His  Royal  High- 
ness the  Prince  Rejirent  against  treasonable 
Practices  and  Attempts/'  aU  the  herein-before 
recited  provisions  or  the  said  act  of  the  36  G. 
3,  c.  7»  vhich  relates  to  the  heirs  and  succes- 
sors of  his  said  Majesty,  the  Sovereigns  of 
these  realms,  were  made  perpetual :  And  where- 
as doubts  are  entertained  whether  the  pro- 
visions so  made  perpetual  were  by  the  last-re- 
cited act  extended  to  Ireland :  And  whereas  it 
is  expedient  to  repeal  all  such  of  the  pro\i8ion8 
made  perpetual  by  the  last-recited  act  as  do  not 
relate  to  offences  against  the  person  of  the  So- 
vereign, aod  to  enact  other  provisions  instead 
thereof  applicable  to  all  parts  of  the  United 
Kingdom,  and  to  extend  to  Ireland  such  of  the 
provisions  of  the  said  acts  as  are  not  hereby 
repealed :    Be    it    therefore    enacted    by    the 
Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Loras  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  bv  the  authority  of 
the  same.  That  from  and  aner  the  passing  of 
this  act  the  provisions  of  the  said  act  36  G.  3, 
c.  7«  made  perpetual  by  the  act  of  the  57  G.  3, 
and  all  the  provisions  of  the  last-mentioned  act 
in  relation  thereto,  save  such  of  the  same  re- 
spectively as  relate  to  the  compassing,  imagin- 
ing, inventing,  de\T8ing  or  intending  death  or 
destruction,  or  any  bodily  harm  tending  to 
death  or  destruction^  maim  or  wounding,  im- 
prisonment or  restraint  of  the  person  of  the 
neirs  and  successors  of  his  said  Majesty  King 
George  the  Third,  and  the  expressing,  uttering, 
or  declaring  of  such  compassings,  imaginations, 
inventions,   devices  or  intentions,   or  any  of 
them,  shall  be  and  the  same  are  hereby  re- 
pealed 

2.  8o  much  of  36  6.  3,  c.  7,  made  perpetual 


United  KiDgdom*  or  any  other  her  Majesty's 
doaainions  ^r  countries  under  the  obeisance  of 
her  Majesty,  her  heirs  or  successors,  and  such 
compassings,  >tiiy^i«atinrp^  inventions,  devices^ 
or  intentions,  or  any  of  them,  shall  express* 
utter  or  declare,  bf  publishing  any  printing  or 
writing,  or  by  open  and  advised  speaking,  or  by 
any  overt  act  or  deed,  every  person  so  offend- 
ing shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the 
Ck>urt,  to  be  transported  beyond  the  seas  for  the 
term  of  his  or  her  natural  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  yearR,  with  or 
without  hard  labour,  as  the  Court  shall  direct. 
4.  Time  within  which  prosecution  shall  he 
commenced^  warrant  issued,  ^c— That  no  per- 
son shall  be  prosecuted  for  any  felony  by  virtae 
of  this  act  in  respect  of  such  compassings,  im- 
aginations, inventions,  devices,  or  intentions 
as  aforesaid,  in  so  far  as  the  same  are  expressed, 
uttered,  or  declared  by  open  and  advised  speak- 
ing only,  unless  information  of  such  compass- 
ings, imaginations,  inventions,  devices,  and  in- 
tentions, and  of  the  words  by  which  the  same 
were  expressed,  uttered,  or  declared,  shall  be 
given  upon  oath  to  one  m  more  justice  or  jus- 
tices of  the  peace,  or  to  any  sheriff  or  steward, 
or  sheriff-substitute  or  steward-substitute  in 
Scotland,  within  six  days  after  such  words  sliaU 
have  been  spoken,  and  unless  a  warrant  for  the 
apprehension  of  the  person  bv  whom  6ui;h 
words  shall  have  been  spoken  shall  be  issued 
within  10  days  next  after  such  information 
shall  have  been  given  as  aforesaid,  and  unless 
such  warrant  shall  be  issued  within  two  years 
next  after  the  passing  of  this  act ;  and  that  no 
person  shall  be  convicted  of  any  such  compass- 
ings, imaginations,  inventions,  devices,  or  in- 
tentions as  aforesaid,  in  so  far  as  the  same  are 
expressed,  uttered,  or  declared  by  open  or  ad- 
vised speaking  as  afox^said,  except  uoon  his 
own  confession  in  open  court,  or  unless  the 


by  57  G.  3.  c.  6,  as  is  not  repealed,  extended  to  \  words  so  spoken  shall  be  proved  by  two  credi< 
Ireland. — ^Thatsuchof  the  said  recited  provisions  .  ble  witnesses. 

made  perpetual  by  the  said  act  of  the  57  G.  3,  |     5.  In  imdietments  more  than  tme  overt  act 
c.  6,  as  are  not  hereby  repealed,  shall  extend  to  |  maybe  charged. — ^Thatit  shall  be  lawful,  in  any 


and  be  in  force  in  that  part  of  the  United  King- 
dom called  Ireland. 

3.  Offences  declared  felonies  by  this  act  to  be 
punishable  by  transportation  or  imprisonment. 
— That  if  any  person  whatsoever  after  the  pass- 
ing of  this  act  shall,  within  the  United  King- 
dom or  without,  compass,  imagine,  invent,  de- 
vise or  intend  to  deprive  or  depose  our  most 
gracious  Lady  the  Queen,  her  heirs  or  succes- 
sors, from  the  style,  honour  or  royal  name  of 
the  Imperial  Crown  of  the  United  Kingdom, 
or  of  any  other  of  her  Majesty's  dominions 
and  countries,  or  to  levy  war  against  her  Ma- 
jesty, her  heirs  or  successors,  within  any  part 
of  the  United  Kingdom,  in  order  by  force  or 
constraint  to  compel  her  or  them  to  change  her 
or  their  measures  or  counsels,  or  in  order  to 
put  any  force  or  constraint  upon,  or  in  order 
to  intimidate  or  overawe  both  houses  or  either 


inaictment  for  any  felony  under  this  act,  to 
charge  against  the  offender  any  number  of  the 
matters,  acts,  or  deeds  by  which  such  compass- 
ings, imaginations,  inventions,  devices,  or  in- 
tentions as  aforesaid,  or  any  of  them,  shall 
have  been  expressed,  uttered,  or  declared. 

6.  "Nothing  herein  to  affect  provisions  of  25 
Edw.  3,  c.  2. — ^rhat  nothing  herein  contained 
shall  lessen  the  force  of  or  in  any  manner  affect 
anything  enacted  by  the  statute  passed  ia  Uie 
25  Edw.  3,  c  2,  "A  Declaration  which  Offences 
shall  be  adjudged  Treason." 

7.  Indictments  for  felony  under  tJds  act 
valid,  though  the  facts  may  amount  to  treason. 
— ^That  if  the  facts  or  matters  alleged  in  an  in- 
dictment for  any  felony  imder  this  act  shldl 
aaoant  in  law  to  treason,  such  indictment  ^Ml 
not  by  ressoBfhersof  be deeoMd  Toidyenwae- 
otts,  or  defective ;  vod  if  the  facts  or  matters 


house  ^of  Parliament,  or  to  move  or  stir  any  I  proved  on  the  trial  of  any  person  indicted  for 
foreigner  or  stranger  with  forss  to  invade  the  any  felony  under  this  act,  absJl  jmount  in  law 
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to  treason,  such  perooD  tbidl  not  by  reason 
tiisreof  be  entitled  to  be  tcquitted  of  such 
ftlony;  bnt  no  person  tried  for  such  felony 
Bhall  be  sfterwards  prosecuted  for  treason  upon 
the  same  facts. 

8.  At  to  the  puMi$hment  qf  oceeMsariee  brfore 
and  after  the  f act. -^ThaX  in  the  case  of  every 
felony  punishable  under  this  act,  every  prin- 
cipal in  the  second  degree,  and  accessary  be- 
fore the  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree,  is  by 
this  act  punishable ;  and  every  accessary^  after 
the  fact  to  any  such  felony  shall  on  conviction 
be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years. 

9.  Felonies  wnder  this  act  in  SeoiUmd  not 
bailable,  except  as  provided  by  5  Sf6  W.4,  e. 
73. — Trial  to  take  place  in  terms  of  act  of 
Scottish  parliament  of  1701 :— That  no  per- 
son committed  for  trial  in  Scotland  for  any 
offence  under  this  act  shall  be  entitled  to 
insist  on  liberation  on  bail,  unless  with 
consent  of  the  public  prosecutor,  or  by  war- 
rant of  the  High  Court  or  Circuit  Court  of 
Justiciary,  in  such  and  the  like  manner  and  to 
the  same  effect  as  is  provided  by  an  act  passed 
in  the  session  of  parliament  holden  in  the  5  &  6 
Geo.  4,  intituled  "An  Act  to  provide  that  Per- 
sons accused  of  Forgery  in  Scotland  shall  not 
be  entitled  to  Bail,  unless  in  certain  Cases;" 
but  the  trial  of  any  person  so  committed,  and 
whether  liberated  on  bail  or  not,  shall  in  all 
cases  be  proceeded  with  and  brought  to  a  con- 
clusion under  the  like  certification  and  con- 
ditions as  if  intimation  to  fix  a  Diet  for  trial 
had  been  made  to  the  public  prosecutor  in 
terms  of  an  act  passed  in  the  Scottish 
parliament  in  the  year  1701,  intituled  "An 
Act  for  preventing  wrongous  Imprisonment, 
and  against  undue  Delays  in  Trials." 

10.  No  costs  allowed  in  prosecutions  nnder 
this  act. — That  it  shall  not  be  lawful  for  any 
Court  before  which  any  person  shall  be  prose- 
cuted or  tried  for  anv  felony  under  this  act  to 
order  payment  to  tne  prosecutor  or  the  wit- 
nesses of  any  costs  which  shall  be  incurred  in 
preferring  or  prosecuting  any  such  indictment. 


NOTICES  OF  NEW  BOOKS. 

On  the  Means  of  Facilitating  tke  Transfer 
of  Land.  In  Three  Lectures.  By  Jam  es 
Stewart,  of  Lincoln's  Inn,  Barrister. 
London:  Longman  &  Co.  1848.  Pp.121. 

We  feel  bound  to  call  the  attention  of 
our  readers  to  these  lectures,  and  to  state 
the  principal  points  contained  therein.  We 
were  the  first  to  announce  the  commission 
issued  "  for  inquiring  whether  the  Burdens 
oa  Land  can  be  diminished  by  the  establish- 
ase&t  of  an  effective  system  for  the  Regis- 
tHUimof  Deeds  and  the  Sin^Jieation  of 
-^he^Fwme 41^ Conveyance"^  The  Commis- 

*  See  vol.  33  pp.  316,  391. 


non  appeared  in  the  Gazette  of  19  VA., 
1847*  and  the  Commissioners  have  pro* 
ceeded  on  "  the  noiseless  tenor  of  lb«r 
way"  for  upwards  of  14  months.  Coa« 
posed,  as  it  is,  of  an  eminent  eqnity  iodgi^ 
of  three  learned  conveyancing  coimBcI,  ud 
two  solicitors  of  the  graitest  experieace,  m 
doubt  not  that  their  inquiries  hsTebeeo, 
and  will  be,  carefully  conducted,  snd  thit 
there  is  an  anxious  desire  to  arrive  at  as 
correct  a  conclusion  as  the  difficult  natuie 
of  the  case  will  allow. 

In  the  meantime  the  Law  Amendmest 
Society  has  given  much  attention  to  tk 
subject ;  several  of  its  members,  we  under- 
stand, have  been  examined  before  the  Conh 
missioners,  and  the  learned  Treasurer  of 
the  Society,  Mr.  James  Stewart,  has  dfr 
livered  Three  Lectures  on  the  Means  of  &- 
dlitatmg  the  Transfer  of  Land. 

The  first  treats  of  the  dangers  and  dii- 
culties  now  attending  the  practice  relatiog 
to  the  transfer  of  land.  In  the  second,  the 
examination  of  the  abstract  of  title  system 
is  considered,  and  a  plan  proposed  for 
superseding  it.  In  the  third,  the  learned 
author  discusses  other  measures  which 
should  accompany  a  register. 

In  the  first  lecture  Mr.  Stewart  dwdlsoo 
the  enormous  expense  and  the  uncerttinty 
of  the  investigation  of  titles  on  each  occa- 
sion of  transfer,  and  points  out  the  serenl 
sources  of  danger, — 1st,  from  accident,— 
2nd,  from  mistake, — and  3rd,  from  fraud. 

The  remedy  proposed  for  the  evils  are— 
1.  The  establishment — ^not  as  formerly  of 
a  Metropolitan,  but—of  a  District  RegiUdrtfi 
accompanied  by  a  Map.  2.  The  Inswrasee 
of  Titles. 

"  I  propose  "  says  Mr.  Stewart,  (page  4S,) 
"  the*  establishment  of  a  register  of  all  the 
lands  in  this  country,  which  is  to  be  dip 
vided  into  districts  for  this  purpose,  of  t 
smaller  or  greater  extent  as  may  be  thongb 
most  advisable.  My  own  idea  is,  that  theie 
districts  should  follow  pretty  much  the  boood- 
aries  of  the  districts  of  the  County  Courts,  aod 
that  the  officers  of  these  courts,  as  well  as  tk 
present  registrars  of  births,  should  to  some  ex- 
tent, be  available  for  carrying  on  the  func^as 
of  the  register.  I  would  establish  a  repsfs 
in  each  of  these  districts,  but  I  do  not  propo« 
that  it  should  be  compulsory  on  any  ovner  of 
property  to  register  his  land  until  soi&e  tnos- 
action  respecting  it  took  place.  I  would  ac- 
company the  establishment  of  the  register  bf 
the  taking  of  an  accurate  map  of  the  vbak 
lands  in  every  district,  which  should  be  idesth 
fied  in  all  its  particulars  by  numbers,  but  which, 
as  to  boundaries  or  ownership,  should  not  be 
evidence  until  acted  on,  and  when  acted  on. » 
only  evidence  against  the  person  who  ao  am 
on  It,  but  not  as  aguntt  any  one  die.  v» 
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ml^^o|ft;Wluch  I  do  .not  now  dweSl,^  would  take 
lime  to  complete,  but  I  do  not  propose  to  wait 
for  its  completion  before  establishing  the  re- 
gister, whicn  might  commence  immediately, 
with  the  existing  description  of  the  lands,  and 
iUch  identification  of  tne  parcels  as  could  be 
obtained,  which  misht  be  rendered  complete 
when  the  map  was  finished*  In  this  way,  and 
by  degrees,  the  lands  in  each  district  would 
graduSly  get  on  the  register ;  and  I  think  it 
would  be  only  reasonable  to  allow  persons  to 
place  their  lands,  after  such  public  notice,  on 
the  re^ster,  if  they  thought  proper,  although 
no  deahng  took  place.  I  propose  that  a  certain 
effect  should,  aner  such  public  notice,  attend 
the  undisputed  placing  and  continuance  on  the 
ngistsr  for  a  certain  number  of  years.  We 
have  seen  that  the  present  law  makes  40  years, 
and,  in  some  cases  even  20  years,  adverse  pos- 
session, a  title  against  all  the  world.  As  plac- 
ing a  title  on  the  register,  with  such  a  notice, 
wouM  be  a  more  public  act  than  any  deed  can 
now  be,  I  think  it  would  be  reasonable  to  attach 
to  it  a  more  stringent  operation ;  and  I  should 


'*  Now,  by  this  plan  of  a  register  which  I 
propose,  slowly  and  grMhaaUy,  w,  if  the  partiei 
please,  as  quickly  as  they  dhoose»  all  the  lands 
of  this  country  would  get  on  the  legistery 
winch  would  ever  afterwards  be  evidence  of  the 
title,  and  would,  in  no  distant  period  of  time^ 
give  the  owner  a  complete  title  against  all  the 
world."    Pp.  53,  68. 

We  shall  next  extract  the  learned  lec- 
turer's Tiews  with  respeet  to  to  the  praoti- 
cability  of  effecting  Inmranees  of  Title, 

'*  I  have  heard  it  slated»  by  experienced  pro- 
fessional men,  that  for  99  good  titles  there  is 
one  bad«  And  as  to  this*  I  find  a  very  imports 
ant  passage  in  Sur  Edward  Sugden's  book  on 
Vendors,  who  says  in  the  last  edition  '  that  the 
present  expenae  as  to  titles  is,  in  49  cases  out 
of  50,  superfluous ;  but  as  every  one  may  be  in 
danger,  all  are  guarded  against  it.  The  pre- 
caution has  very  much  increased  within  the 
last  20  yeurs,  but  not  from  any  increased  dan- 
ger.'^   Well»  then,  according  to  this  last  very 


say  that  a  person  having  registered  his  land  for  S^^  authority,  one  title  m  50  only  is  bad. 
20  years  should  hold  it  against  all  the  Vorld,  Now  if  this  be  so— and  I  believe  ther^  can  be 
giving  10  years  more  for  persons  labouring  «>  ^^^^  t^*  *  ^^9^  proportion  than  49  in 
^nder  disability  to  make  their  claim.    After  30  ""^  '~  — i--i«-.  ««*  ♦»*-.  «««.;«i-  ^f  ;„«,,.. 
years  remaining  on  the  register,  a  complete  title 
would  thus  be  acquired.    But  supposing  a  per- 
son had  some  claim  to  this  land,  1  would  afiow 
him  to  enter  this  also  by  way  of  caveat.    This 
l^erson  need  not  further  prosecute  his  claim 
imless  he  wished,  but  -no  dealings  with  that 
luid  so  claimed  should  take  place  until  that 
caveat  had  been  removed.    But  then  I  would 
protect  the  true  owner,  by  imposing  penalties 
m  proportion  to  the  value   of   the  land,   on 
any  vexatious  or  frivolous  claim." 


On  the  question  of  the  publicity  of  the 
entries  on  a  register,  which  has  always 
formed  a  very  material  objection  to  the 
project,  Mr.  Stewart  says : — 

"There  is  a  celebrated  declaration,  made  by 
the  most  eminent  bankers  and  merchants  of 
London,  to  be  foimd  in  the  Appendix  to  the 
Second  Report  of  the  Real  Propertv  Commis- 
sioners,  in  favour  of  the  utmost  puolicity,  and 
declaring  their  opinion  that  it  would  be  of  the 
greatest  benefit.  It  is  also  found  to  work  no 
hiconvenience  in  the  many  countries  where  a 
register  prevails,  open  to  the  mspection  of  any 
one  for  a  small  sum  of  money ;  and  in  England 
it  exists  as  to  personal  estate,  for  every  one,  for 
a  shilling,  may  inspect  any  will  that  he  pleases 
at  Doctors'  Commons.  Still,  if  this  be  thought 
an  insuperable  objection  to  a  register,  it  might 
be  guarded  against  by  having  the  land  vested 
in  a  legal  owner,  and  a  simple  reference  to  the 
mortgage  or  settlement  containing  these  pro- 
^ions  which  it  was  thought  advisable  to  con- 
ceal.   But  this  is  matter  of  detail. 


^  ''There  is  a  useful  Report  as  to  a  General 
Map  printed  among  the  Papers  of  the  Society 
.from  the  Amendment  of  the  Law." 


50  are  good— does  not  the  principle  of  insur« 
anoe  apply?  This  principle,  which  is  coiv- 
stantly  receiving  extension,  and  with  great 
benefit,  is  founded  on  the  fact,  that  in  a 
certain  number  of  lives  a  certain  number 
of  deaths  only  wiU  take  place  within  a  given 
or  that  in  a  certain  nomber  of  houses 
only  a  certain  number  will  be  destrojred 
by  fire ;  or  that  in  a  certain  number  of  ships 
only  a  certain  number  will  be  lost;  and  on 
these  calculations  some  of  the  most  profitable^ 
easily  conducted,  and  wealthv  companies  and 
businesses  in  the  world  have  oeen  established. 
Now,  let  us  see  whether  it  be  not  possible  to 
extend  the  principle  to  the  insurance. of  titles. 
Each  of  these  dififerent  kinds  of  insurance  had 
its  battle  to  fight  at  the  commencement,  and  do 
not  let  us  reject  this  extension  of  the  principle 
without  careful  inouiry.  I  wish  in  tne  whole 
of  the  procedure  tnat  I  propose,  as  much  as 
possible  to  abide  by  the  present  practice  of 
conveyancing,  and  to  act  according  to  existing 
rules.  I  will  assume,  then,  that  one  of  our 
large  insurance  oflSices,  in  whose  means  and 
stability  the  public  would  have  perfect  confi- 
dence (and  no  other  could  do  it  at  all),  m/i 
willing  to  undertake  assurances  of  this  nature. 
Let  us  see  what  would  be  done.  One  source 
of  the  profits  of  these  companies,  as  we  all 
know,  is  lending  out  their  money  on  mortgaf^. 
They  have,  therefore,  a  machinery  for  examm- 
inf(  titles ;  that  is,  they  take  care  to  employ  an 
able  and  experienced  solicitor  and  conveyancer. 
Now,  it  is  on  the  opinion  of  both  these  gentle- 
men that  the  company  lend  their  money -^the^ 
have  no  other  safeguard.  They  advance  their 
own  money  on  the  sole  faith  of  this  opitikMi; 
and  sometimes  very  large  sums  indeed^  on  «ae 
title,  100,000^,  200,000i.,  and  even  inal^ 
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tan  diftt  mnetaiay  knowledge,  40(VOUItf.  on 
tke  title  of  one  pcraeo*  Nov,  il  tknty  wovld 
knd  their  own  monev  on  Boch  a  security,  it 
if  meet  obrioiie  that  toey  could  li^uairantee  the 
Mjrment  of  another  person's  money  on  a  simi- 
lut  certificate  hy  the  professional  adviser  that 
the  title  was  a  good  one.  If  they  lent  their 
money  on  a  title  that  ttoned  out  bad,  they 
would  assuredly  lose  it ;  and  if  it  was  another 
person's  money  they  coold  be  no  worse  off, 
and  might  poesibly  be  bettet.  All  those  titles, 
then,  that  are  good,  are  susceptible  of  being 
insured,  with  only  a  sufficient  protection, 
by  way  of  preminm  (to  be  paid  as  I  shall 
hereafter  explain),  against  some  one  tiitle  in  50, 
or,  as  I  think,  a  larger  proportion,  which  might, 
in  spite  of  every  care,  turn  out  bad  alike  niuler 
the  present  law  as  under  the  new  system*  So  far, 
^Du  will  see  that  we  have  adhered  to  the  eziat<- 
mg  practice ;  and  there  is  no  shock  done  to  any 
favour,  or,  if  yon  please,  prejudice  towards  exist- 
mg  habits.  But  see  what  an  advantage  is  gained. 
The  person  whose  title  has  thus  been  approved 
^oes  with  it  to  the  register.  The^tle  is  thus 
msored  for  what  the  land  will  fetch  in  the 
market.  No  further  examination  of  title  is 
necessary :  it  is  an  insmvd  title  down  to  the  1st 
January,  1848;  and  were  a  register  in  exist- 
ence,  it  is  a  registered  title  ever  afterwards.  If 
it  remains  a  sufficient  time  on  the  register,  it 
becomes  a  title  against  all  the  world,  and  the 
nsurance  is  at  an  end  ;  if,  on  the  other  hand, 
the  purchaser  has  got  the  unlucky  fiftieth  title, 
tile  black  sheep,  and  he  is  turned  out,  at  all 
events  he  gets  back  the  money  that  he  paid." 

-  It  is  obvious  on  this  statement  that  the 
evil  to  be  guarded  against  so  seldom  oceurs, 
that  insurances,  unless  the  premium  were 
of  comparatively  trifling  amount,  would  not 
be  resorted  to ;  but  then  Mr.  Stewart  pro- 
ceeds to  titles  of  a  more  questionable  kind 

"  We  have  so  far  supposed  that  the  title  was 
of  that  class  on  which  insurance  societies  lend 
their  money,— that  ia  to  say,  marketable  titles. 
Lst  us  suppose  that  the  title,  when  examined, 
turned  out  not  a  marketable  tide,  but  only  what 
is  called  a  ffood  holding  title.  Might  it  be  also 
insured  ?  Undoubtedly,  because  if  the  pur- 
chaser, although  he  had  not  what  is  technically 
called  a  marketable  title,  was  not  evicted,  the 
company  would  be  quite  safe,  although  here, 
perhaps,  a  higher  premium  might  be  required. 
Here,  then,  are  two  classes  of  titles,  under 
which  the  great  bulk  of  the  present  titles  may 
be  ranged, — ^marketable  titles  and  holding 
titles,  and  for  this  purpose  you  would  thus  get 
rid  of  the  absurd  distinction.  What  is  to  be 
done  with  a  third  class  title  more  or  less  de- 
fective ?  What  is  done  now  when  there  is  a 
willing  purchaser  ?  An  indemnity  is  given 
against  the  defect  according  to  the  nature  of  the 
defect.  A  bond  or  covenant,  or  charge  on 
other  land,  or  deposit  of  money.  Thus  the  de- 
Active  title  is  now  cured.  Cannot  a  company, 
•eting  in  discharge  of  its  proper  duty,  take  an 
indemnity  as  well  as  an  individual  i     I  have 


thus  provided  for  all  these  thrae  aioal  diaei 
of  titles.  And  what  is  to  be  done  with  poo- 
tively  bad  titles— can  they  be  insured  ?  \Vliy, 
no ;  no  more  than  the  life  of  amanin  a  gallop- 
ing consumption.  They  ought  not  to  be  tn» 
ferred,  and*  as  to  them,  the  holder  has  no  title, 
and  ought  not  to  be  protected.  But  all  tedui- 
cal  blots — all  that  class  of  objections  which  aie 
called  '  conveyancer's  crotchets,'  and  meet  q( 
those  objections  which  private  acts  of  parlia- 
ment are  obtained  to  cure,  could  be  insoicd 
against  with  perfect  safety :  there  would  be  an 
end  to  them  for  ever.  If  this  were  done,  do 
you  not  see  what  a  mass  of  technical  olijectioni 
which  now  effectually  prevents  the  traDsfer  of 
land,  would  be  got  rid  of  ?  An  insured  title 
down  to  a  certain  period,  and  a  registered  title 
ever  afterwards,  would  give  you  indeed  free 
Urade  in  land,  if  this  is  what  ]a  desired,  aod 
would,  at  all  events,  allow  the  real  owner  to  do 
what  he  wanted  with  it." 

Mr.  Stewart  thus  concludes  his  second 
lecture  by  referring  to  the  probable  cSeA 
of  his  plan  upon  the  interests  of  lawyers. 
He  says : — 

"  I  wish  it  to  be  understood,  that  in  propoi- 
ing  this  great  change,  I  do  not  hold  oat  aoj 
hope  of  dispensing  with  the  use  of  the  lawyer 
in  dealings  with  land.  When  the  mteR^of^ 
the  profession  clashes  with  that  of  the  puUie, 
it  is  the  duty  of  the  former  to  give  way;  btf 
here  I  believe  they  do  not  clash ;  and  it  ii » 
much  the  interest  ofMhe  profession  as  of  tbe 
public  to  promote  tbe  ready  transfer  of  leil 
property.  I  find  this  expressed  on  all  sides  bf 
members  of  the  profession,  and  more  espedil^ 
by  solicitors,  from  many  of  whom  I  bare  n- 
ceived  great  assistance.  I  find  in  time 
countries  in  which  registries  are  establisbcd 
on  the  principle  lor  which  I  contend,  tbat  tk 
professional  classes  who  assist  in  dealings  with 
land,  are  rich,  powerful,  and  respected.  Wit^ 
out  legal  assistance  I  do  not  believe  that  deal- 
ings in  land  can  be  safely  conducted.  I  bate 
no  intention,  because  I  think  I  have  no  po»er, 
of  dispensing  with  this  assistance.  Bnt  1  efl- 
ccive  that  the  charges  may  be  made  more  mo- 
derate in  each  particular  case,  and  better  de- 
fined and  regulated  according  to  the  amount  fc 
property.  And  believing,  as  I  do,  thatifjw 
establish  a  register  on  this  plan  there  www  kc 
twenty  dealings  where  there  is  now  one,  1» 
satisfied  that  the  last  person  who  wooW  ««■• 
plain  of  this  alteration  would  be  the  b»J«' 
It  is  not  his  real  interest,  be  asmired,  to«^ 
port  a  system  which  scares  die  great  Jn¥"iJ 
of  the  public  from  having  anything  to  do  •» 
the  purchase  of  land." 

Here  we  must  for  tbe  present  leate  the 
subject.  We  invite  the  remarks  of  our 
correspondents,  and  shall  take  an  eidj 
opportunity  of  discussing  the  propositioiifc 
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ANNUAL  CERTIFICATE  DUTY. 


REPEAL   OP   CERTIFICATE    DITTY. 

During  the  parliamentary  recess  at 
Easter,  there  is  bat  little  to  say  regarding 
the  abolition  of  the  Certificate  Tax. 

By  the  way,  the  lawyers  have  much 
reason  to  regret  the  change  in  the  Terms, 
which  has  deprived  them  of  a  few  days'  rest 
between  Christmas  and  the  long  Vacation. 

The  government,  since  the  first  applica- 
tion for  the  repeal  of  the  Certificate  Duty, 
having' given  up  the  intended  increase  of  the 
Income  Tax, — and  looking  at  the  present 
state  of  public  affairs,  and  the  deficiency  in 
the  revenue, — it  appears  to  be  the  very  ge- 
neral wish   of  the  profession  not  unduly ^^ ^^ 

to  press  the  matter  in  this  session ;  at  all  j  p^g^j  of  Government! 


This  measure  woold  fpve  inoreaaad  raapects. 
bility  to  the  medical  practitioner,  and  keep  out 
improper  parties  from  any  interference  therein. 
If  the  property  of  the  country  was  deemed,  as 
it  certainly  was,  a  fit  subject  for  snch  protec* 
tion,  surely  the  health  of  it,  is  at  least  of  equal, 
if  not  of  more  importance.  The  ignorance  or 
mistakes  of  the  legal  classes  are  capable  of 
being  rectified,  not  so  always  those  of  iJm 
medical  practitioner.  Supposing  then  that  the 
same  duties  were  imposed  on  medical  practi* 
tioners  in  as  nearly  the  same  degree  as  the  dif- 
ferent professions  will  admit  of,  we  sbould 
have  an  income  of  not  less  than  115,0002.  a 
year  thence  arising.  Of  this  income,  say  that 
100,000/.  should  be  set  apart  for  an  interest  of 
3^  per  cent,  on  a  loan  to  be  borrowed  upon  it, 
this  would  support  more  than  2,800,000.  If 
tbe  money  could  be  raised  for  less  interest,  then 
of  course  a  larger  amount  would  be  at  the  dis- 


events,  not  beyond  a  candid  recognition  of 
the  claim  to  relief,  when  a  revision  of  the 
Stamp  Act  or  Taxation  generally  takes  place, 
as  soon  it  must. 


PROPOSED  TAX  ON  THE  MEDICAL 
PROFESSION. 

The  state  of  the  public  revenue  at  the 
present  time,  and  the  discussion  of  the 
grounds  on  which  the  certificate  duty  ou 
attorneys  is  maintained,  have  given  rise  to 
various  speculations.  Amongst  others,  Mr. 
John  Ilderton  Bum,  has  submitted  a  project 
to  the  Chancellor  of  the  Exchequer  for 
raising  nearly  three  millions  by  a  loan  se- 
cured on  a  tax  to  be  levied  on  the  medical 
profession.  The  members  of  the  legal  pro- 
fession have,  we  believe,  paid  about  nine 
millions  in  hard  cash  since  the  personal 
taxes  were  imposed  on  them,  but  we  have 
no  wish  to  see  the  burthen  extended  to  any 
other  profession.  Mr.  Bum's  plan,  how- 
ever, will  serve  to  show  the  injustice  and 
inequality  of  the  present  impost,  and  so  far 
the  discussion  may  be  useful.  We  give  it 
it  in  his  own  words  : — 

The  duties  imposed  upon  practising  solici- 
tors and  attorneys,  and  other  legal  members  to 
whom  the  Acts  imposing  them  apply,  produce 
an  increasing  income  of  more  than  100,000/.  a 
year. 

This  imposition  arose,  and  was  founded  on 
the  principle  of  adding  to  the  respectability  of 
the  legal  profession,  and  keeping  out  unworthy 
persons  who  had  before  crept  into  it.  The 
care  thus  extended  over  property  and  civil 
rights — might  well  upon  the  same  ground  of 
propriety  and  expediency,  be  extended  to  the 
medical  profession  of  surgeons,  and  apoti^e- 
caries,  and  chemists,  and  on  the  hke  principle 
herein  of  better  securing  the  health  of  the  com- 
munity, as  tbe  other  had  reference  to  its  pro- 
per^. 


As  to  the  propriety  and  practicability  of  the 
measure  there  seems  to  be  no  cause  for  doubt, 
and  of  the  official  means  to  effect  it  the  same 
mode,  mutatis  mutandis,  that  has  been  taken 
with  regard  to  the  legal  practitioner,  appears 
to  be  tbe  best.  But  what  is  to  be  done  with 
the  surplus  of  15,000/.  a  year,  or  more  ?  This 
ought,  in  the  first  place,  to  supply  the  expenses 
of  all  official  appointments  and  outgoings. 

They  could  not  reach  5,000/,  a-year,  and, 
therefore,  leave  the  remainder,  not  less  than 
10,000/.  a  year,  to  be  annually  applied  in  the 
re- purchase  of  the  stock  createa  by  the  loan, 
so  as  in  effect,  within  less  than  forty  years,  to 
wholly  extinguish  the  burthen. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 


The  annual  meeting  of  the  19th  inst« 
was,  for  the  most  part,  limited  to  the  routine 
affairs  and  business  of  the  Association.  The 
elaborate  Report,  of  which]  time  only  per- 
mitted the  principal  parts  to  be  read,  will 
soon  be  printed,  and  we  shall  have  an  op- 
portunity of  laying  it  before  our  readers. 
Several  parts  of  it  were  in  effect  the  same 
as  we  have  already  published  during  the  past 
year  ;*  but  a  considerable  portion,  setting 
forth  the  labours  of  the  committee,  is  new 
and  highly  important,  particularly  in  regard 
to  the  proposed  improvements  in  the  prac- 
tice and  course  of  proceeding  in  the  oouite 
both  of  eqnity  and  common  law,  and  in  the 
future  measures  to  be  adopted  for  carrying 
the  objects  of  the  Association  into  effect. 

Various  topics  of  inquiry  have  also  been 
prepared  regarding  the  office  and  9tatu9  of 
attorneys,  which  will  shortly  be  circulated 
amongst  the  profession,  and  which  we  shall 
take  an  early  opportnnity  of  ooassideriiig. 


See  34  L.  0. 41 ;  and  pp.  211,  406, 
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A  prominent  point  in  these  iaqoiries  re- 
lates to  the  exclu9ion  from  the  Inns  of 
Court  of  attorneys  and  solicitors,  and  the 
impolicy,  as  well  as  the  injustice,  of  depriy- 
ing  them  of  offices  of  distinction  which 
they  formerly  possessed,  and  for  discharg- 
ing the  duties  of  which  they  are  pecuUarly 
qualified. 

It  will  he  our  hu^ess  to  enter  upon  the 
discussion  of  these  topics,  and  to  assist  in 
collecting  and  diffusing  a  knowledge  of  every 
suhject  bearing  on  the  interests  of  attorneys 
and  solicitors. 

It  was  announced  in  the  third  address  of 
the  committee,  issued  in  February  last,  (p. 
406,  ante,)  that  the  services  of  the  Honorary 
Secretary  would  cease  at  the  annual  meet- 
ing, on  account  of  his  various  duties  at  the 
Incorporated  Law  Society.  The  Committee 
are  authorised  to  elect  another  Secretary, 
and  in  order  to  procure  the  most  efficient 
person  for  the  office,  they  have  invited  ap- 
plications by  public  advertisement.  This 
IS  the  only  change  in  the  management  of 
the  Association.  All  the  members  of  the 
Metropolitan  Committee  have  been  re- 
elected, and  we  observe  that  they  are  all 
members  of  the  Incorporated  Society,  and 
several  of  them  are  members  of  the  Council. 

We  must  lose  no  occasion  of  repeating 
that  the  great  good  which  is  contemplated 
by  the  promoters  of  this  Association  depends 
Biainly  on  the  extent  of  the  support  which 
it  may  receive  from  the  country  members  of 
the  profession.  It  is  of  the  utmost  import- 
ance that  the  numbers  in  all  the  principal 
districts  should  be  extended  as  much  as 
possible. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


Ths  Lectures  which  we  some  time  af(o  an- 
QOOnced  on  the  moral,  social,  and  professional 
duties  of  attorneys  and  solicitors,  will  be  de- 
livered in  the  Hall  of  the  Society,  in  Trinity 
Term  next,  on  Monday,  29th  May,  Friday,  2na, 
Monday,  5th,  and  Friday,  9th  June,  at  Eight 
o'clock  precisely,  by  Samuel  Warren,  Esq.,  of 
the  Inner  Temple,  Barrister-at-Law,  F.R.S. 

In  these  Lectares,  it  is  intended  to  take  a  com- 
prehensive practical  view  of  the  moral,  social, 
and  professional  duties  of  Attorneys  and  So- 
lieitors. 

It  is  of  great  importance  to  society  to  secure 
adequate  moral  and  intellectual  qualification 
snd  efficiency  in  a  body  of  men  whose  services 
Vt  indispensable  to  all  classes,  from  the 
hJKheit  to  the  lowest^wbo  are  linked  with 
than  in  the  most  ddicatoy  critical,  and  intimate 
rektioiMtf  afibcting,  according  to  circumstances, 

SB  JUe,  charae*ef»  honour,  liberty,  or  property 
iMeh  mwnher  lef .  the  oommunity* 


It  is  feared  that  this  }gfmi  ^c^WnsitToi^be 
Profession  is  too  often  eoAered^  uAmaxpd, 
without  adequate  reflection  upon  .thetrUoi 
responsibilities  which  it  entails  oBitsnemben, 
ana  upon  their  fitness  to  sustain  them. 

These  topics  it  will  be  endearoored  to  en- 
force and  illustrate  by  appeals  to  profMskniil 
experience,  and  the  ordinary  course  of  the 
events  and  transactions  of  society. 

Members  of  the  Society  are  entitled  to  attend 
these  Lectures,  and  the  Subscribers  to  the 
Lectures  on  Equity,  Common  Law,  or  Convey- 
ancing  will  be  admitted  gratuitously,  upon  the 
production  of  a  ticket,  which  may  oe  obtained 
of  the  Secretary. 


EASTER  TERM  EXAMINATIOiN. 

Wb  observe  that  a  mistake  still  pmails 
amongst  the  collectors  of  intelligence  for  the 
newspapers,  with  regard  to  the  number  of  per- 
sons admitted  each  Term  on  the  Roll  of  At- 
torneys. The  number  for  the  present  Term  is 
stated  to  be  about  200,  but  the  real  number 
will  be  little  more  than  one-half. 

The  printed  list  comprises  199  names,  but  of 
these  52  were  examined  and  passed  last  Tens, 
and  9  in  previous  Terms.  The  total  number 
entitled  to  be  examined  is  140;  but  only  113 
left  their  testimonials  in  due  time,  and  of  tlus 
smaller  number  it  seems  probable  that  several, 
for  one  cause  or  other,  will  be  absent. 

MASTERS    EXTRAORDINARY  IN 
CHANCERY. 

From  March  2l5^  to  April  2Ut,  1848,  both  0- 
elusive,  with  dates  when  gazetted, 

BrooAce,  William  Henry,  Dudley.  Mareb 
24. 

Bryant,  Isaac,  Wimbourne  Minster.  April 
4. 

Guppy,  Alfred,  Honiton.    April  4. 

Husband,  Sydney  Otway,  Mold.  April  IS. 

Sandford,  FoUiott,  Shrewsbury.    April  U. 


DISSOLUTIONS  OF  PROFESSIONAL 

PARTNERSHIPS. 
From  March  2lst,  to  April  2 Iff,  1848,  bolhm' 
elusive,  with  dates  when  gazetted. 
Amory,  Samuel,  Isaac  SeweH,  and  Samuel 
Moores,  25,  Throgmorton  Street,  Solicitors, 
Attorneys  and  Conveyancers.    March  2S. 

Fox,  John,  and  John  Meek  Britten,  1,  Bis- 
inghall  Street,  City,  Attorneys  and  Solicitors. 
March  21. 

Leigh,    John  Shaw,  and   William   Ealos, 

Liverpool,  Attorneys  and  Solicitors.    April  21. 

Leigh,  John   Shaw,  and  George  Wbitlej, 

Liverpool,  Attorneys  and  Solicitors.    April  31. 

.     Matthews,  John,  and  Edward  Au^tas  93- 

I  der,  Gravesend,  Attorneys  and  Soliatoit-  April 
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Mortny  WiHnni,  and  James  Larder  Broxn- 
fidd,  Cheater,  Solicitors*    Aprfl  18. 

iUigers,  Thomas  Stephens,  and  Jonathan 
OreeD,  Kingston,  Attorneys  and  •  Solieitors. 
April  11. 

Smidi,  WilUam  Henry,  and  William  Withara, 
12,  Bedford  Row,  Solicitors.    March  28. 

White,  George,  George  Kewney,  and  Rohert 
Azlack  White,  Grantham,  Attorneys  and  So- 
licitors.   April  11. 

PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines'  and  Recoveries'  Act. 

Galloway,  James  Prescot,  in  and  for  the 
county  of  Lancaster.    March  28. 

Micklefield,  Anthony  Horrex  Rosser,  Stoke 
Ferry,  in  and  for  the  county  of  Norfolk.  March 
31. 

Newby,  William  Crawford,  Stockton-upon- 
Tees,  in  and  for  the  county  of  Dorhamr  and  ^.    .  ,     ^ 
North  Riding  of  the  county  of  York.    March  Sir  John  Gue^t 
28.  1  Captam  Somerset 


PARLIAMENTAKY  PROCEEDIiras  Rfi. 
LATINO  TO  THE  LAW. 


KOfial  fllKSnttS.— tf  nd  April,  184(^. 

Crown  and  Government  Security.      See  the 
Act,  p.  600,  ante.    And  Notes,  p.  549,  ante. 

Aousc  of  lories. 

Their  Lordships  will  meet  on  Thursday,  the 
4th  May. 
See  Lord  Brougham's  new  Bill,  p.  597,  ante, 

^aviit  0f  Cammani. 

The  House  will  meet  on  Monday^  the  Ist 
May. 

-^—  ^ 

RSPEAL   OF   CERTIFICATE   DUTY. 

Further  petitions  haveheen  presented  for  the 
repeal  of  the  tax  hy 

The  Earl  of  March       1      Captain  Harris 

and 
Mr.  Famham 


RECENT   PECI$ION8   IN  T  HE  8U  P  ERIOR   COURTS, 

REPORTED   BY   BARRISTERS   OF  THE   SEVERAL  COURTS. 


Earn  Cfixncellar. 

Tipping  V.  Coates.    April  IS,  1848. 

INSERTION    OF  NAME    IN   SUBPCENA   NOT 
RESEALBD. 

Serving  a  subpana  without  having  it  reseated 
after  another  name  has  been  inserted,  if  not 
a  contempt  of  Court,  is  a  great  abuse  of  its 
practice :  and  an  order  founded  on  pro^ 
ceedings  connected  with  the  service  qfsuch 
rubpana  will  be  discharged  with  costs. 

Mr.  Bolt,  with  whom  was  Mr.  Elmsley, 
stated  that  this  was  an  appeal  from  an  order 
made  by  Vice-Chancellor  Wigram.  A  com- 
mission having  been  issued  for  the  examination 
of  witnesses  at  Leominster,  Mr.  J.  Baker  was 
duly  served  with  a  summons  and  subpcsna 
duces  tecum  to  appear  and  answer  certain  in- 
terrogatories, and  to  produce  certain  docu- 
ments. It  being  discovered  during  the  exami- 
nation that  the  principal  document  in  respect 
of  which  the  evidence  of  this  witness  was  re- 
quired was  not  included  in  that  subpeena,  he 
was,  while  under  examination,  served  with  an- 
other. The  latter  subposna  originally  contained 
only  the  names  of  two  persons,  that  of  Mr. 
Baker  having  been  subsequently  interlined 
This  subpoena  had  not  been  resealed  according 
to  the  present  practice  of  the  Court.  The. 
document  was  not  produced,  and  the  witness, 
in  answer  to  an  interrogatory  respecting  it, 
had  replied  that,  although  the  Commissioner 
required  him,  he  refused  to  produce  it,  as  )ie 
Considered  it  a  private  and  confidential  paper. 
After  publication  had  passed,  a  motion  was 
iaade  by  some  of  the  defendants,  for  liberty  to 


file  interrogatories  for  the  examination  of  Baker^ 
and  his  Honour  had  thereupon  ordered  that  a 
new  commission  should  issue,  before  which 
the  witness  should  attend  with  the  document, 
to  be  examined  on  the  old  interrogatories  at 
his  own  expense,  and  that  he  should  pay  tha 
costs  of  such  commission  and  of  that  motion. 

The  learned  counsel  contended  on  two 
grounds  that  such  order  could  not  stand.  In 
the  first  place,  there  was  no  precedent  for  the 
service  of  such  subpmna  as  above-mentioned, 
and  in  the  next  that  the  Commissioner  was  not 
authorized  to  demand  the  document.  On  the 
latter  point  were  cited  Bradshaw  v.  Bradshaw, 

1  Russ.&  Myl.  358;  and  Parkhursty.Lowten, 

2  Swans.  194. 

The  Solicitor-Oeneral,  (Mr.  John  RomUly,) 
and  Mr.  Speed,  appeared  in  support  of  the 
order. 

The  Lord  Chancellor,  without  hearing  a 
reply,  remarked  that  the  witness  did  not  appear 
to  have  been  asked  to  answer  the  latter  part  of 
the  interrogatory  requiring  him  to  set  forth  the 
document  in  the  words  and  figures,  or  to  the 
purport  and  effect.  This  might  have  been 
through  neglect  on  the  part  of  the  Commie, 
sioner,  and  if  so,  the  witness  could  not  be  ill 
contempt  for  not  doing  all  the  interrogatory 
required.  Why  then  should  he  pay  the  costs 
of  a  re-examination  ?  He  could  not  be  punish- 
able  for  the  error  of  the  Commissioner,  who 
had  not  properly  pnt  questions  which  he  ww 
commissioned  to  ask.  As  to  the  production  of 
the  document,  the  order  clearly  oonld  rtotentmi' 
in  its  prssent  state.  It  directed  the  partr  to' 
produce  a  docnment  mendoned  in'  a  things 
<Med  ti  subpano,  but  whichaol  iMvingbeeiP 
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re-sealed  according  to  the  present  General 
Orders,  Mras  not  worth  the  parchment  upon 
which  it  was  written.  Although  the  service  of 
this  so-called  subpimui  and  the  proceedings 
under  it  might  not  have  been  intended  as  a 
contempt  of  the  Court,  there  certainly  had 
been  an  abuse  of  its  practice,  which  the  Court 
would  not  only  not  recognise,  but  which  it 
would  quash  together  with  all  proceedings 
connected  with  it.  As,  therefore,  it  could  not 
be  said  that  a  party  was  in  contempt  for  not 
producing  a  document  for  which  he  had  been 
served  with  no  subpcena,  and  at  which  the  in- 
terrogatory did  not  aim,  the  Vice- Chancellor's 
order  must  be  discharged,  with  costs  of  the 
motion  before  his  Honour. 


SdiaXii  Cottrt. 
MacHardy  v.  Hitchcock.    Jan.  20, 1848. 

DOCUMENTS. — TITLB. — ADMISSION. 

In  order  to  support  a  motion  for  the  produc- 
tion of  documents,   the  plaintiff  must  be 
able  to  produce  a  distinct  admission  of  his 
title  by  the  defendant  against  whom  he 
moves.    It  is  not  sufficient  to  show  that  he 
does  not  deny  the  title. 
This  was  a  motion  for  the  production  of 
papers  in  a  suit  by  a  party  who  claimed  to  be 
the  sole  next  of  kin  of  a  Mrs.  Mac  Ewer,  and 
as  such  entitled  to  a  certain  trust  fund,  which 
it  was  the  object  of  the  suit  to  administer. 

The  answer  on  which  the  motion  was  made 
stated,  that  the  defendant  did  not  believe  that 
the  plaintiff  was  the  sole  next  of  kin  of  Mrs. 
MacEwer,  but  who  was  or  were  the  next  of  kin 
of  Mrs.  MacEwer,  other  than  the  plaintiff,  he 
did  not  know ;  and  the  question  was,  whether 
this  passage  sufficiently  admitted  the  plaintiff's 
title  to  support  the  motion.  The  documents  in 
<|ue8tion  were  not  alleged  to  show  the  plaintiff's 
title,  but  related  to  matters  in  question  in  the 
cause. 

Mr.  Kindersley,  for  the  motion,  contended 
that  in  order  to  negative  the  plaintiff's  claim 
the  answer  must  deny  his  title,  and  it  was  not 
sufficient  for  the  defendant  to  say  that  he  knew 
nothing  about  it :  and  that  the  passage  above 
cited  was  an  implied  admission  of  the  title. 

Mr.  Beavan,  contrk,  cited  Dubless  v.  Flint, 
4  M.  &  C.  522;  Edwards  v.  Jones,  13  Sim. 
632  ;  Adams  v.  Fisher^  2  Keen.  754,  and  3  M. 
&  C.  526. 

Lord  Longdate  expressed  his  opinion  that 
the  plaintiff's  title  was  not  admitted  with  suffi- 
dent  clearness  upon  the  answer'  to  ffive  him  a 
light  to  the  production  of  the  documents 
moved  for.  ^  The  bill  stated  that  the  plaintiff 
claimed  to  be  entitled  as  sole  next  of  kin,  and 
Mt  forth  the  reason  of  his  claims.  The  answer, 
which  must  be  assumed  to  be  sufficient,  said, 
that  the  defendant  did  not  believe  the  plaintiff 
to  be  the  sole  next  of  kin,  and  addea  what 
wouJd  be  very  important,  if  it  was  a  necessary 
infenmce  from  that  passage  that  the  plaintiff 
vas  one  of  the  next  of  kin.  But  he  did  not 
think  that  such  an  inference  was  necessarily 
implied,  and  therefore  must  refuse  the  motion. 


Flint  V.  Warren.    Feb.  29, 1848. 

CONSTRUCTION  OF  WILI..— COWTIMIOII  OT 
REAL  KSTATB. — HSIB  AT  LAW. 

A  testatrix  devised  to  her  executors  and  that 
heirs  all  lawful  powers  and  atii&ori/tef  to 
wumags  and  conduct  her  freehold  ettata  k 
the  event  of  her  not  otherwise  giving  mi 
devising  the  same  in  any  other  manner  or  to 
any  other  person  or  persons,  so  as  that  tk 
sq/ne  and  every  part  thereof  might  at  tidr 
discretion  be  sold  and  converted  into  moug, 
and  the  net  money  to  form  part  ofherfV' 
sonal  estate :  Held,  that  the  proeeedi  o/ 
the  real  estate,  when  converted,  bdoT»gtd  to 
the  heir  at  law,  no  devise  of  the  same  bm^ 
contained  in  the  wUl, 

Mary  Braddon,  by  her  will,  dated  the  6tb 
of  March,  1834,  declared,  that  as  to  alllicr 
real  and  personal  estate  and  effects  whateter 
which  it  had  or  might  please  God  to  beitot 
upon  her,  she  disposed  thereof  as  thereinaftff 
mentioned,  that  is  to  say,  in  the  event  of  hff 
dying  intestate,  as  to  all  or  any  part  of  her  red 
estate,  she  declared  that  the  same  should  not 
by  descent  go  to  her  then  heiress  at  law,  Mny 
Decaufour,  but  that  the  persons  or  person  not 
in  succession  should  be  thereto  entitled  in  like 
manner  as  if  Mary  Decaufour  had  died  ia  ber 
lifetime,  but  she  hoped  no  such  intestacy  would 
arise ;  and  in  the  meantime  she  left  and  an 
the  directions  in  those  her  instructions  therrat- 
after  contained.  She  then  gave  several  legacki 
and  annuities  and  made  some  charitable  be- 
quests, nominating  Flint  and  Warren  to  bete 
executors,  and  she  gave  and  devised  to  tbes 
and  their  heirs  all  lawful  powers  and  antfaoiitici 
to  conduct  and  manage  her  freehold  messoa^, 
lands,  tenements,  and  hereditaments,  in  tk 
event  of  her  not  otherwise  {giving  and  dennnff 
the  same  in  any  other  manner  or  to  sny  other 
person  or  persons,  so  as  that  the  same  and 
every  part  thereof  might  at  their  discretion  1)1 
sold  and  converted  into  money,  and  the  ad 
•money  to  form  part  of  her  persoxial  estate ;  aad 
for  those  and  every  other  purpose  connected 
with  her  property,  whether  real  or  personil 
she  invested  them  and  the  survivor  of  tbeffl 
and  his  heirs,  executors,  and  admimetntor^ 
with  her  full  authority,  and  to  prevent  litigi- 
tion  and  strife,  she  directed  that  any  u&& 
posed  of  surplus  of  monies  should  be  paid  il 
she  should  by  any  future  writing  or  will  dinc% 
as  it  was  her  intention  to  do.  In  1645,  tUs 
will  came  before  the  Vise-Chancellor,  and  Ix 
decided  ^at  the  real  estate  was  converted  ait 
and  out  into  money,  and  subjected  with  tk 
personal  estate  to  the  payment  of  the  debts  asd 
legacies.  FUnt  v.  Warren,  14  Sim.  554.  T^ 
real  estate  having  accordingly  been  convertet 
a  question  now  arose  whether  the  heir  at  tat 
was  entitled  to  the  proceeds,  or  the  next  of  kii^ 
according  to  the  Statute  of  DistributioDS. 

Mr.  Lewis,  for  the  heir  at  law,  argued  W 
as  there  was  no  gift  of  the  proceeds,  wfacneo^ 
verted  it  was  to  be  taken  as  real  estate  ibo 
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CKm^  Bruce. 
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Mr.  BeiheUvtDA  Mr.  <AmdkM$,  eontriC  co»* 
tended,  that  although  such  waa  the  law,  yet 
hmt  the  teetatria  hfm^  dnected  the  rad  eatate 
to  be  sold,  but  ml  hanag  expressed  hour  the 
proceeds  ahould  be  mlied,  clearlj  intended  tl 
to  go  as  the  law  ptomid,  naiBeif*  to  the  next 
of  kin,  for  the  words  wen  veiy  striiigeAt: — 
"The  net  monef  to  foim p€rt  oi  hor  peraonal 
eatatCL"  lliat  is  to  say,  it  waa  not  to  fall  into 
her  general  personal  estate  aa  in  the  daea  of 
caaes  rched  upon  by  the  other  tide,  but  form  a 
peeuhar  part  oi  her  personal  eatate.  Qrten  ▼. 
Jaekmm,  5  Ruse.  35»  and  2  Rnsa.  k  Myl.  338 ; 
PkiUipM  y.  Ptm^,  1  MvL  &  Keen»649  ;  Jmn 
pUeit  T.  Parke,  2  Ruaa.  &  Myl.  231. 

The  Yiet-CkaaeeOor  aaid,  he  had  been  think- 
ing over  the  case»  and  it  appeared  to  faiiii  that 
there  were  no^  wcnrds  of  gin  to  take  the  proceeda 
of  the  sale  of  the  real  eatate  away  from  the  hMr« 
He  always  miderstood  it  to  be  a  settled  rule  of 
law  that  nothing  was  to  be  taken  from  the  heir, 
exca>t  by  way  of  gift»  and  he  could  not  in  the 
worasot  the  will  find  anything  in  the  way  of 
aa  indication  of  intention  to  nuke  such  an  ex- 
oqition,  8a?e  the  direction  of  the  testatrix  that 
the  money  should  be  part  of  her  personal  estate. 
It  I4>peared  to  him  tluU  he  was  not  at  liberty  to 


anid  for  aacii  eatate  and  inlcreai  as  he 
by  any  deed  or  inatiument  in  writing,  duly 
executed,  from  time  to  time  direct,  hmit,  ot 
appomt,  and  in  de&olt  of  appMntment,  to  the 
use  of  ^  said  WilUam  Widker,  hia  hieisa  and 
asaigna.  The  execution  of  these  deeda  waa  not 
attested  by  two  witneeaes,  and  no  enrolment  m 
Chancery  waa  made.  By  an  indenture  dated 
the  3l6t  oi  May,  1839,  the  executioii  of  whidt 
waa  not  attested  by  two  witnesses,  but  wfakk 
was  enrolled  in  the  Court  of  Chancery,  the  said 
William  Walker,  for  the  porposea  of  erecting^ 
preeerving,  and  maintaining  in  all  times  coming 
smtahleand  convenient  buildinga  in  Birkno- 
head,  for  the  public  worship  imd  serrice  oi 
Almighty  God,  and  the  reading  and  preachinit 
of  His  most  Holy  Word  according  to  the 
doctrine,  forma,  usages,  and  diaripline  of  the 
EsUbliahed  Church  of  Scotknd,  and  for  Aft 
instruction  and  tuition  of  the  young  in  Serip»- 
tural  knowledge  and  oaeful  learning,  in  pur- 
suance of  the  power  under  the  said  indenture 
of  release,  appointed  the  said  piece  of  land  and 
all  hia  interest  therein,  unto  and  to  the  use  of 
the  said  J.  Walker,  J.  PoUock,  T.  Boyd,  & 
Badeaoch,  P.  Ross,  William  Walker,  and  J. 
Barban,  as  joint  tenants,  their  heira  and 
assigns,  upon  certain  trusts  in  accordance 
with  the  purposes  mentioned  in  the  recitals 


ae^  that  aa  the  eatate  had  been  sold,  the  money  and  it  was  provided  that  it  should  not  be  in 
anaing  from  the  sale  did  not  belong  to  the  heir,  anywise  or  at  any  time  competent  for  the  said 
He  was  particularlv  struck  with  the  case  of,  trustees  and  elders,  or  any  ot  them,  either  wi^ 
Amphlett  v.  Parke,  decided  by  Lord  Brougham :  or  without  the  concurrence  of  the  communh- 
thoe,  as  he  collected  it,  although  the  parties  |  cants,  or  any  number  of  thnn,  to  alter,  die- 


were  diaaatisfied  with  the  judgment,  they  never 
^pealed,  and  on  the  construction  of  that  case 
he  was  bound  to  say  that  the  fond  not  having 
been  given  away,  belonged  to  the  heir  and  he 
fislt  that  if  he  held  otherwise,  he  should  be  doing 
violence  to  a  aettled  principle  of  law. 


f^Cce'C^ancrlTorr  Unigfit  Bruct. 

Attomey-General  v.  ^ordber.    Dec.  16  &  17,  j 
1847,  and  Jan  1 1,  1848. 

CHABITT. — MORTMAIN   ACT. 

Land  ujos  conveyed  hy  deeds  dated  tn   1838, 
to  such  uses  as  A.  should  appoint,  and  in 
default  of  appointment,  to  the  use  of  A.  in 
fee  simple,    My  a  deed  dated  in  1839,  A. 
appointed  the  land  to  certain  persons  for 
charitable  purposes.     T%ese  deeds  did  nol 
comply  with  the  requirements  of  the  statute 
9  Geo.  2,  c.  36.    In  1846,  all  parties  con- 
veyed  to  trustees  for  the  charitable  purposes, 
and  the  conveyance  was  executed  and  m- 
rolled  pursuant  to  the  statute:  Held,  that 
the  prior  deeds  should  have  been  so  executed 
and  enrolled, 
Bt  indenture  of  lease  and  release,  dated  re- 
spectively the  1st  and  2nd  days  of  December, 
1838,  a  niece  of  land  near  Conway  Street,  in  Bir- 
kenhead, in  Cheshire,  waa,  in  consideration  of 
aso;.,  paid  by  the  said  William  Walker  to  A.  A. 
I^obba,  conveyed  by  Dobbe  and  Duncan  and 
others,  (his  mortgagees,)  to  William  Walker  and 
Un  him,  to  the  uae  of  such  person  or  peraons 


annul,  vary,  or  make  void  any  of  the  proviaoea, 
stipulations,  or  declarations  thereinbefofe  eonr 
tained. 

By   a   deed   poll   endorsed   on   the 
menUoned  indenture,  executed  by  the 
parties,  and  dated  the  11th  of  January,  1840^ 
certain  explanatory  regulations  were  declared. 

The  church  was  completed  in  August,  184(\ 
when  John  Gardner,  then  a  duly  qualified 
licentiate  of  the  Established  Church  of  Soot- 
land,  waa  appointed  the  minister.  In  the  yean 
1843  and  1844,  Mr.  Gardner,  J.  Walker,  J. 
Barban,  and  Richard  Barban,  and  also  Walter 
Walker  and  other  members  of  the  congregation 
of  the  said  church  at  Birkenhead,  joined  the 
Free  Church,  and  used  the  church  at  Birken- 
head  for  the  purposes  of  such  Free  Church. 
In  conseouence  of  proceedings  taken  againal 
the  said  i.  Gardner  before  the  Presbytery  el 
Glasgow,  he  was  deprived  of  his  licence  and 
ofiBce  of  a  minister  of  the  Established  Church 
of  Scotland.  The  said  John  Pollock,  one  dl 
the  trustees,  became  bankrupt.  By  an  na- 
denture,  dated  the  23rd  day  of  December,  1844| 
and  made  for  the  purpose  of  curing  the  sup- 
posed defecta  of  the  deeds  of  1838  and  1839^ 
oy  reason  of  the  noncompliance  with  the  jmnh 
visions  of  the  Mortmain  Act,  Dobbs  and  hia 
assignees  (he  having  become  bankrupt)  granted 
and  conveyed  the  said  piece  of  land  and  build* 
inga  to  J.  Walker,  J.  Barban,  and  Waller 
Walker,  in  fee ;  and  tdtimately,  by  an  ii^ 
denture  dated  the  5th  of  Anguat,  184€,  amd 
made  between  the  said  William  Widker  of  th0 
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gi|ierier  ftinitr  J»»Camipe8of  Jfajfil 


qoe  fMft,  and  th«  and  T.  Boyd»  G.  Btdenocb, 
P.  Ro8B,  asd  WiUiam  Walker  of  the  other  part, 
altar  reciting  the  deeds  of  1838,  1839,  and 
1640,  before*inentiaiied,  and  that  the  250/. 
mentioned  m  the  deed  of  1838  was  part  of  a 
sun  sobschbed  for  eatabliahwff  a  church  and 
school  in  connection  with  the  Established 
Church  of  Scotland,  and  that  ouestions  had 
arisen  as  to  the  validitr  of  the  deeds  of  1839 
and  1840,  by  reason  of  which  the  trusts  of  the 
same  were  void,  and  that  John  Walker  and  J. 
Barban  refused  further  to  act  in  the  execu- 
tion of  the  trusts,  it  is  witnessed  that  William 
Walker,  in  pursuance  of  the  powers  contained 
in  the  deed  of  1838,  appointed  the  land  and 
buildings  to  the  use  of  the  said  Boyd,  Bade- 
noch.  Boss,  and  William  Walker,  as  joint 
tenants,  and  their  heirs  and  assigns  for  ever, 
but  upon  trust,  when  thereunto  required  by 
any  decree  of  the  Court  of  Chancery,  to  conrey 
and  assure  the  same  to  such  persons  as  the 
Court  should  direct  by  any  order  made  m  the  suit 
of  The  Attomey^Citneral  t.  Gardner,  (which 
was  the  original  suit,)  or  in  any  supplemental 
suit ;  but  nevertheless,  for  the  same  charitable 
trusts,  intents,  and  purposes,  &c.,  as  were  ex- 
pressed in  the  deed  of  1839,  or  as  near  thereto, 
«c.,  so  as  perpetually  to  maintain  and  establish 
the  said  church  and  Fchool-house  as  a  church 
or  place  of  Divine  worship  and  place  of  instruc- 
tion, according  to  the  provisions  as  in  the  deed 
of  1839  was  particularly  set  forth  concerning 
tile  same ;  and  until  any  conveyance  should  be 
made  under  a  decree,  upon  trust  to  stand  seised 
of  the  same  upon  the  trusts  declared  by  the 
deeds  of  1839  and  1840,  in  the  same  way  as  if 
the  deed  of  1839  had  been  duly  attested  and 
enrolled.  This  deed  of  1846  was  duly  exe- 
CQted,  attested  by  two  witnesses,  and  enrolled 
in  the  Court  of  Chancery.  The  original  bill 
and  information  was  filed  against  Mr.  Gardner, 
J.  Walker,  J.  Barbon,  and  others,  praying, 
among  other  things,  a  declaration  that  the  land 
and  buildings  were  in  equity  subject  to  the 
charitable  trusts,  intents  and  puiposes  de- 
clared by  the  deeds  of  May,  1839,  and  January, 
1840,  so  far  as  the  same  were  capable  of  being 
oarried  into  effect ;  that  they  ought  to  be  per- 
petually preserved  and  maintained  in  as  strict 
communion  and  connection  with  the  Church  of 
Scotland.  The  supplemental  information  was 
afterwards  filed,  alleging  that  the  informants 
and  plaintiffs  were  advised,  that  if  for  any 
cause  or  reason  the  appointment  of  1839  was 
not  valid  and  effectual  in  law  for  the  purposes 
therein  expressed,  then  that  all  the  estate  and 
interest  in  the  premises,  which  before  the  exe- 
cution thereof  was  vested  in  the  plaintiffs,  was 
duly  appointed  by  the  indenture  of  1846  to  the 
uses  and  for  the  purposes  therein  declared  or 
referred  to,  and  praving  that  the  informants 
and  plaintiffs  might  nave  the  same  benefit  of 
the  execution  and  enrolment  of  the  indenture 
of  1846,  in  respect  of  all  the  relief  prayed  by 
the  amended  information  and  bill,  as  they 
would  be  entitled  to  if  the  same  indenture  had 
been  dxilv  executed  and  enrolled  before  the 
fifing  of  tne  original  information  and  bill,  and 


tiiat,  if  necewai^,  tiie  deed  of  1846  vMiW 
established,  ana  the  traets  thereof  penofwd 
and  carried  into  e zeeution  under  the  aothoii^ 
of  the  Court. 

Mr.  RuiseU  and  Mr.  Romideli  Pahner,  for 
the  plaintifis,  cited  Doe  v.  Bingham,  4  B.6 
Aid.  671};  Dunn  v.  CaUsrqfl,  2  S.  &  S.  56; 
Humming  v.  Perrier,  Gilb.  95;  and  Tike  At- 
tomey-General  v.  Dag,  1  Ves.  sen.,  218. 

Mr.  MoU,  Mr.  Wigrawi,  Mr.  Baew,  Mr. 
Cowling,  Mr.  J.  V,  Prior,  and  Mr.  Sehgn,  for 
the  several  defendants. 

His  Honour,  after  disposing  of  an  objedkm 
as  to  want  of  parties,  proceraed, — "  It  eeoni 
proper  to  say  at  once  whether  I  consider  tbe 
disputed  question  of  the  validity,  the  legal  and 
equitable  validity,  of  the  conveyance  to  the 
plaintiff  William  Walker,  dated,  though  net 
executed,  in  1838,  as  material.  I  say  '  kgal 
and  equitable  validity,'  for  the  nature  of  the 
case  strikes  me  to  be  such  that  this  conveyinoai 
if  legally  valid,  ought  to  be  taken  as  e(|mtab^ 
valid,  and  if  legally  invalid,  as  equitably  invaikL 
I  certainly  consider  the  ouestion  very  nuteriaL 
The  object  of  the  suit  t  may,  omittiDg  inci- 
dental matter,  describe  as  being  to  assert  and 
establish  a  title  to  the  absolute  propetty  in  icil 
estate,  namely,  in  a  parcel  of  land  at  Birkoi- 
head,  in  Cheshire,  forming  the  site  of  certain 
buildings  erected  in  order  to  be  used  as  a 
Presbyterian  place  of  worship  and  as  a  Presbf- 
teriau  school,  which  buildings  are  in  fiact  used 
as  a  Presbyterian  place  of  worship  and  as  t 
PresbjTterian  school,  but  are  used  for  tho« 
purposes  upon  a  system  and  in  a  manner  coi- 
tended  by  the  Attomey-Greneral  and  the  plain- 
tiffs as  varying  from  the  intention  for  w\qA 
the  land  and  buildings  were  acquired  and 
erected,  and  to  be  improper.  Accordingly,  the 
asserted  title  to  the  land  is  so  asserted  on  the 
sole  ground  that  the  land  and  buildings  were 
effectually  subjected,  and  now  stand  subjected, 
to  the  trust  which  the  defendants  consider  asd 
describe  as  a  charitable  trust  in  favour  of  Pre»- 
byterian  education  and  Preabjrterian  woTBhip 
upon  certain  principles  set  forth  on  the  record 
and  the  suit  seeks  to  vindicate  and  enforce  that 
trust.  The  suit  then,  if  the  site  of  the  building 
is  bound  by  a  charitable  trust,  may  besuccesa- 
ful;  but  if  not,  must,  1  suppose,  fail,  since,  as 
I  apprehend  the  matter,  there  is  neither  claim 
upon  any  other  h3rpothesis.  Now  it  is  con- 
tended by  some  at  least  of  the  defendants, 
though  admitting  the  buildings  to  be  now  used 
by  them,  or  with  their  sanction  or  concurraice, 
as  a  Presbyterian  place  of  worship  and  a  PrabT- 
terian  school,  that  the  property  is  not  efiectoalrf 
devoted  to  any  such  object,  and  has  never  bos 
effectually  subjected  to  any  charitable  truit; 
the  reason  assigned  being,  as  I  understand  tbe 
fact,  a  failure  of  compliance  with  the  requi- 
sitions of  the  Stat.  9  Geo.  2,  called  the  Mort- 
main Act;  and,  as  I  understand  the  fact,  it  is 
true,  that  although  the  alleged  charity  oiisi- 
nated,  if  at  all,  Within  the  last  12  years,  ttie 
only  instrument  concerning  it,  or  the  site  or 
buildings  in  question,  wiu  regard  to  irhidi 
there  appears  to  have  been,  or  ought  I  think  to 
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hi  (IfioMKied  or  tkken  to  have  been*  Any  accii- 
fiite  or  eflbctnal  compKetnce  with  that  statute, 
le  tlie  deed  of  1846,  a  deed  eubeequent  to  the 
inatitation  of  the  original  suit,  but  made  the 
inbject  of  a  supplemental  information  and  bill ; 
amdit  is  asserted,  correctly  as  it  appears  to  me, 
by  the  opposing  defendants,  that  the  effective- 
ness of  the  deed  of  1846,  as  an  instrument  im- 
posing a  charitable  trust  on  the  site  and  build- 
mgs,  must  depend  entirely  on  the  title  of  the 
I^untiff  "^^illiam  Walker.  So  that  if  he  had 
not  then  a  title  to  the  site  and  buildings,  that 
deed  cannot  be  taken  to  have  imposed  a  chari- 
table trust  upon  them;  but  William  Walker's 
title  to  the  site  and  buildings  depending  on  the 
▼alidity  of  the  conveyance  of  1838,  if  that  con- 
veyance be  legally  and  equitably  valid,  which 
the  opposing  defendants  deny,  the  hmd  and 
buildings  may,  ^th  the  aid  of  the  deed  of  1846, 
be  treated,  I  think,  in  the  suit  as  effectually 
appropriated  to  the  charity  which  is  the  sub- 
ject of  the  suit.  Whether  a  charity  to  be  ad- 
ministered in  the  mode  that  the  relators  and 
plaintiffs  think  right,  or  in  another  mode,  is, 
of  course,  a  different  question.     The 


question  then  being  in  my  view,  the  legal 
validity  of  the  deed  of  1838,  as  I  have  said,  I 
must  own  that,  whether  willingly  or  un- 
willingly, I  have  found  myself  unable  to  treat 
the  case  made  against  it  as  unworthy  of  a 
lawful  technical  consideration.  My  province 
being,  not  to  make  the  law,  but  to  administer 
the  law  as  I  find  it,  I  have  been  obliged  to  view 
the  point  with  a  lawyer's  eye,  so  far  as  mv 
feiculties  enable  me ;  and  so  viewing  it,  though 
I  cannot  declare  myself  satisfied  of  the  validity 
of  the  instrument,  I  am  not  so  clearly  satisfied 
of  the  contrary  as  not  to  be  justified  in  giving 
to  the  relators  and  plaintiffs  an  opportunity,  if 
they  wish  it,  of  trving  that  ouestion  in  an 
action  under  the  oirection  of  this  Court. 
Unless  they  desire  to  do  so,  the  information 
and  bills  must,  I  apprehend,  be  dismissed,  but 
without  prejudice  to  any  future  suit.  I  say  an 
action  advisedly,  not  an  issue,  unless  both 
parties  ask  it,  and  not  a  case,  unless  both 
parties  ask  it. 

Jan,  llM.  Counsel  for  the  plaintiffs  declin- 
ing to  try  an  action,  the  informations  and  bills 
were  dismissed  as,  above  stated. 


(Before  the  Four  Judges.) 

Attwoody.  JoUffe  and  another,  Hilary  Vacation, 
Feb.  3, 1848. 

TmSBPASS — CONVICTION — FORCIBLE  ENTRY 
AND   DETAINER. 

In  order  to  justify  a  conviction  by  justices 
under  the  statutes  15  Rich,  2,  c.  2,  and  8 
Hen,  6,  c.  99  there  must  be  proof  brfore 
them,  as  well  of  an  unlawful  entry  on  the 
premises,  as  a  forcible  detainer. 

Where  a  conviction  stated  that  justices  had 
convicted  G.  A,  of  forcible  detainer  upon 
their  iwn  view,  and  that  afterwards  a  com- 
plaint  was  made  to  the  same  justices  that 


the  said  i3i,  A.  Jkwdbiy  entered  the  prmim, 
and  that  ntftiee  of  muk  eamplaiai  woe  given 
to  the  said  G.  A.,  efko  received  the  eatd 
Hotiee  bmt  eaid  notkmp,  and  then  weat 
o«  to  aUege  that  the  justiees  received  evi^ 
denee  on  oath  of  theaniawfid  entry. 

Held,  that  the  conviction  was  bad  for  omitting 
to  show  that  6.  A,  had  been  summoned  to 
answer  the  charge  of  the  unlawful  entry,  or 
that  he  had  had  any  opportunity  afforded 
him  of  dtfending  himseff  against  suck 
charge, 

Thib  was  an  action  of  trespass,  and  false 
imprisonment.  Plea:  Not  guilty,  by  statute* 
The  plaintiff  was  a  labourer,  and  the  defendants, 
justices  of  the  peace  for  the  countj^  of  Somerset. 
The  case  was  tried  before  Wightman,  J.,  at 
the  Summer  Assises,  (1844,)  for  the  county  of 
Somerset,  when  a  verdict  was  found  for  the 
plaintiff,  by  consent,  damages  10/.,  subject  to 
the  opinion  of  this  court,  on  a  case.  The  plains 
tiff  was  arrested  under  the  following  warrant : 
"To  the  keeper  of  her  Miyesty's  gaol  of 
SheptOD-Mallet,  &c.  Whereas  upon  com- 
;  plaint  made  unto  us  by  John  Holdwa^r,  over- 
I  seer  of  the  poor  of  the  parish  of  Hemminaton, 
in  the  said  county :  we  went  to  the  dwelling- 
house  belonging  to  the  overseers  of  the  sud 
parish  of  Hemmington,  aforesaid,  in  the  said 
county,  and  there  found  George  Attwood,  late 
of  Hemmington  aforesaid,  labourer,  forcibly, 
and  with  strong  hand  and  armed  power  holcU 
ing  the  said  house,  against  the  peace  of  onr 
said  Lady  the  Queen,  and  affunst  the  form  of 
the  statute  in  such  case  made  and  provided. 
Therefore  we  send  vou  by  the  bringers  thereof, 
the  body  of  the  saio  George  Attwood,  convicted 
of  the  said  forcible  holdmg  by  our  own  view, 
testimony,  and  record,  commanding  you  in  Her 
said  Majesty's  name,  to  receive  him  into  your 
said  gaol,  and  there  safely  to  keep  him  until  h6> 
shall  have  paid  the  sum  of  5/.  of  good  and  law- 
ful money  of  Great  Britain,  to  our  said  sove- 
reign Laay  the  Queen,  which  we  have  set  and 
imposed  upon  him  for  a  fine  and  ransom  for 
his  said  trespass,  &c.    Given,  See, 

Signed,         "  Thos.  R.  Joliffb,  (L.S.) 
"J.T.JOLIPPB,  (L.S.)" 

At  the  trial,  the  defendants  put  in  and  proved 
the  ^record  of  a  conviction  duly  signed  by 
them;  which,  after  stating  that  the  plaintiff 
had  been  permitted  to  occupy  a  parish  house^ 
in  the  said  parish  of  Hemmmgton,  and  had 
refused  to  (juit  and  give  up  possession  thereof; 
and  the  plamtiff  having  been  summoned,  and 
having  appeared  before  the  defendants,  they 
directed  tne  possession  of  the  house  to  be  given 
up  to  the  parish  officers  of  Hemmington.  And 
the  said  parish  officers  having  made  further 
complaint  before  the  defendants,  that  the  plain- 
tiff had  forcibly  entered  the  said  house,  the 
conviction  went  on  to  allege, "  wHch  comidaint . 
and  prayer  by  us  the  aforesaid  justices  being 
heard,  we,  the  said  T.  R.  Joliffe  and  J.  T.  JcMe, 
the  justices  aforesaid,  did  on  the  day  aod  year 
last  aforesaid,  ffive  notice  to  the  said  G.  Att-  -^ 
wood  of  the  said  complaint  and  prayer,  and  the  * 
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said  6.  Attvrood  on  the  tsme  day  and  year 
afismaid,  nceiTed  the  said  notice,  bat  said 
noting  then  or  at  any  other  time  in  bar  or 
pVBclanon  of  us  the  said  jnstices  enldidng 
agsinst  him  the  ptovinons  of  the  statute  in 
such  case  made  and  prorided."  The  convic- 
tion went  on  to  allege  that  certain  witnesses 
were  examined,  and  that  the  defendants  con- 
victed the  plaintiff  of  the  forcible  entry  and 
detainer. 

Several  objections  were  taken  to  the  convic- 
tion, but  the  one  on  which  the  argument  pro- 
ceeded was,  that  the  plaintiff  was  not  sum- 
moned to  answer  the  complaint  of  the  forcible 
entry  and  detainer.  It  was  slso  olnected  to 
the  warrant  of  commitment  that  it  did  not  dis- 
close any  offence  over  which  the  magistrates 
had  jurisdiction. 

If  the  Comrt  should  be  of  opinion  that  the 
said  conviction  and  warrant,  or  either  of  them, 
are  not  sufficient  to  justify  the  said  impriaoa- 
ment,  then  the  verdict  found  for  the  plaintiff  to 
stand;  but  if  the  Court  should  be  of  a  differ- 
ent opinion,  then  a  verdict  for  the  defendant, 
or  a  non-suit  to  be  entered,  as  the  Court  should 
direct. 

Kta^lake,  Sergeant,  with  whom  was  Mr. 
Ban,  for  the  plaintiff.  One  objection  to  the 
conviction  is,  that  it  does  state  that  the  plaintiff 
was  summoned  to  answer  the  complaint  of 
forcible  entry  and  detainer.  AH  that  appears 
is  that  notice  oi  the  complaint  was  given  to 
the  plaintiff,  that  he  received  it,  and  said  no- 
thing. The  allegation  is  consistent  with  the 
fact  that  the  plaintiff  only  received  a  verbal  in- 
timation that  the  defendants  would  at  some 
time  proceed  to  hear  the  evidence  as  to  the  vn- 
lawfid  entry.  The  warrant  of  commitment 
fails  to  show  the  jnrisdiction  of  the  justices, 
and  for  any  thing  that  appears,  the  plaintiff 
nmy  have  been  in  possession  of  his  own  house. 
Under  the  statutes  15  Rich.  2,  c.  2,  and  8  Hen. 
6,  c.  9,  there  must  be  a- forcible  detuner  after 
an  unlawful  entry,  in  order  to  give  the  magis- 
trates jurisdiction,  ifej?  v.  Oaklev,^  and  Bex 
V.  WiUon.^ 

Jurisdiction  must  appear  on  die  face  of  a 
warrant  of  commitment,  Eegina  v.  Chaney,^ 
and  Regina  v.  liiMij^,'^  and  where  the  commit- 
ment is  defective  in  that  respect,  such  defect 
cannot  be  supplied  by  reference  to  a  good  con- 
viction.    fVickes  V.  UlutUrbuckJ' 

Mr.  Crowder,  (with  whom  was  Mr.  Phinn,) 
for  the  defendants.  Jf  a  warrant  of  commit- 
ment be  sufficiently  explanatory  of  the  offence, 
then  it  may  be  supported  by  a  good  conviction. 
There  is  a  substantial  allegation  in  the  words 
of  the  statute  8  Hen.  6,  c.  9,  that  there 
was  a  forcible  holding  of  the  house  against 
the  peace,  and  against  the  statute.  In  Rogers 
Y.  jQnes,^  Dauiel  v.  Phillips,^  Rex  v.  Taylor,^ 
and  Stamp  v.  Sweetland,^  the  Court  has  refer- 

•  4  B.  &  Ad.  307.        ^  3  Ad.  &  EU.  817. 
«  6  Dowl.  281.  *  1  DowL  &  L.  721. 

•  2  Bing.  483.  f  3  B.  &  C.  409. 

«  1  Cr.  M.  &  R.  662.  »»  6DowL  &  R.  662* 
*  8  a  B.  R.  13. 


red  to  a  coavietiois  in  aid  «f  &c 
As  to  the  want  of  snmaKms,  iiis  conosisddni 
the  coavictima  ooght  either  to  shaw  thit  te 
plaintiff  was  somaaoaed.  or  had  olhermai  ai 
opportnaity  of  defending  himastf  A  gsod 
comphdat  is  alleged,  and  the  convidioD  Iha 
goes  on  to  state,  that  notice  waagsvea  to  U» 
plaintiff  of  the  comnlaint  aa  to  the  mihirfd 
entr^,  therefore  be  had  an  opportaaity  ofd^ 
fenoing  himself,  but  refbaed  to  anilfaimiilf 
of  it 

Lord  Denman,  C.  J.  I  thii^  this  objeetiai 
to  the  want  of  summons  must  prevail,  bat  1  da 
not  ezprsss  any  opinion  on  the  other  objcctioii 
that  have  been  taken.  The  obeervatioiu  muk 
by  Beti,  C.  J.,m  Wiekes  v.  CbUterbxeii'  i^A 
the  duties  of  magistrates,  aie  ezoeediagly  good» 
and  ought  to  be  well  coaaideced  by  sU  nagiip 
trates  when  they  ace  aboofe  to  eonsmit  a  penoa 
for  a  violation  of  the  law.     I  think  it  is  aot 

cessary  to  coaaider  whether  the  wanaat  bs 
good  or  bad,  becaose  I  am  clearly  of  opiaioa 
that  the  coaviction  cannot  be  supported  accord* 
ing  to  the  general  rules  of  law  repeatedly  U 
dcMira,  and  particularly  in  this  Court,  by  Loc4 
Kenyon,  in  J3ae  v.  Bmn  and  Chirek^^  aad 
whenevegr  the  point  has  been  conmdered  ia  lay 
court  of  justice,  it  has  always  been  held,  thit 
where  a  peraon  is  to  be  charged  with  anofacs 
and  sub|ected  to  an  impiiaonment,  the  ]»> 
ceeding  is  bad  ualeas  he  has  had  an  oppcirtap 
nity  of  being  heard.  Hm,  not  only  was  then 
no  summons,  but  the  plaintiff  had  no  opporta* 
nity  of  being  heard.  The  conviction,  tbmfon^ 
under  the  circumstances,  cannot  be  suppoitd^ 
and  the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Patte$tm.  It  appears  to  mt  no* 
necessary  to  decide  in  this  case  whether  tie 
warrant  of  commitment  is  sufficient  or  not,  bf 
reason  of  the  reference  to  it  in  the  statute,  b^ 
cause  the  conviction  is  substantially  bsd,  asd 
shows  a  material  defect  of  justice,  snd  tta 
warrant  of  commitment  alone  cannot  citkk 
the  de£endant  to  a  verdict.  The  fact  ststed  m 
the  face  of  the  conviction  is,  that  there  wai  a 
forcible  holding.  That  alone  does  not  consti- 
tute an  offence  under  the  statute;  this  «e 
decided  in  Rex  v.  WiUou,  but  it  is  also  nectf- 
sary  that  it  should  be  shown  that  there  was  a 
unlawful  entry.  The  magistrates  might  bass 
convicted  the  plaintiff  of  an  unlawful  entry  and 
of  a  forcible  aetainer  on  view,  for  both  might 
have  taken  place  in  their  presence ;  but  that  i5 
not  pretended  to  have  occurred  here.  Vie 
conviction  states  a  forcible  holding  on  their 
own  view ;  but  the  fact  of  the  unlawful  entrf, 
which  did  not  take  place  in  their  presence, 
required  to  be  proved  mlmmir.  If  so,  the  pe^ 
son  accused  ought  to  have  had  the  oppoitimitj 
of  examining  t&  witnesses  called  to  prore  dot 
fact.  This  plaintiff  had  no  such  c^poitanity. 
If  there  had  been  a  summon^  he  would  bacve 
known  that  a  complaint  had  been  made,  ssd 
he  would  have  had  an  opportunity  of  hep 
ing  the  witnesses.  There  was  not  even  s  aoiiee 
that  a  complaint  had  been  made,  and  that  be 


^  2  Bing.  483. 
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woidd  hare  had  an  opportiinity  of  \ma^  heard 
OD  aooie  fhtnre  day.  All  that  is  said  la,  that 
he  had  notice  of  the  complaint,  and  that  he 
held  hia  tongne.  There  is  nothing  to  show 
he  had  any  opportunity  of  doing  otherwise. 
At  some  time  or  other^  it  is  not  said  when,  two 
witnesses  are  said  to  have  been  examined  by 
the  magistrates  as  to  the  unlawful  entry,  but  it 
is  clear,  as  far  as  the  conviction  goes,  that  that 
was  in  the  absence  of  the  plaintiff.  There  is, 
therefore,  a  defect  of  justice  apparent  on  the 
face  of  the  conviction,  and  the  plaintiff  is  there- 
fore entitled  to  a  verdict. 

Mr.  Justice  Wightman.  I  am  of  the  same 
opinion.  It  is  unnecessary  to  inquire  into  the 
validity  of  the  warrant  of  commitment  when 
the  conviction  on  which  it  is  founded  is  clearly 
bad.  Before  the  plaintiff  could  be  convicted 
of  this  offence,  it  ou^t  to  have  been  proved, 
not  only  that  he  was  guilty  of  a  fm^ble  hold- 
ing, but  of  an  unlawfiS  entry.  The  magistrates 
do  find,  on  their  own  view,  that  there  was  an 
unlawful  holding,  but  they  must  be  satisfied 
by  evidence  that  tiie  plaintiff  was  there  unlaw- 
fully ;  that  is  not  so  stated  at  all.  They  may 
have  seen  it,  but  they  did  not  say  so.    It  only 


the  present  pUdntiff  upon  a  judge's  order  under 
the  1^&  2  Vict.  c.  110,  6.  3,  upon  the  ground 
that  he  was  about  to  leave  England  and  go  to 
Scotland.  By  the  18  th  section  of  the  2  &  3 
Vict.  c.  41,  it  is  enacted  that  the  warrant  of 
protection  shall  protect  the  debtor  from  arrest 
m  Great  Britain  and  Ireland  and  her  Majesty's 
other  dominions,  for  civil  debt  contracted 
previous  to  the  date  of  the  sequestration,  but 
such  warrant  shall  not  be  of  any  avail  against 
the  execution  of  a  warrant  of  arrest  or  impri- 
sonment tn.meditatumefugaet  &c. 

Montague  Smith  now  applied  for  a  rule  for 
the  discharge  of  the  defendant  from  the  cus- 
tody of  the  Sheriffs  of  London,  on  the  ground 
that  at  the  time  of  the  arrest  he  was  privileged 
by  the  foregoing  warrant  of  protection. 
l^fVightman^  J.  The  ground  for  the  defend- 
ant's arrest  is,  of  course,  that  he  was  about  to 
leave  England,  that  he  came  therefore  within 
the  meaning  of  the  word^^meditatione  fugae,'] 
Yes,  but  those  words  have  obviously  re- 
ference only  to  the  case  of  a  bankrupt  running 
away  from  his  creditors,  and  not  to  a  case  like 
this,  where  he  is  actudly  going  back  to  Scot- 
land, where  he  will  meet  them.   By  this  arrest. 


appears  that  the  plaintiff  had  notice,  but  not  he  is  actually  kept  away  from  his  creditors. 


^at  he  was  summoned  to  appear  at  any  fixed 
time  and  place,  when  witnesses  would  be  exa- 
mined to  prove  the  unlawful  entry.  On  every 
principle  of  justice,  therefore,  there  is  a  fated 
defect  apparent  on  the  face  of  the  conviction, 
and  the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 


cauem'tf  SSfitd^  ^rsctfce  Court. 

(Before  Mr.  Justice  Wightman.) 

M'Gregor  v.  Fiskin.     20th  April,  1848. 

ABBBST    UNDBB   THB  1  &  2  VICT.    C.    1 10, 


C. 

&  3 


8. 
VICT. 


3,  HOW  APFBCTBD   BY  THB 

C.  41. 

The  defendant,  who  was  a  Scotch  bankrupt, 
and  had  obtained  from  the  Lord>  Ordinary 
a  warrant  of  protection  under  the  2  fy  3 
Vict.  c.  41,  5.  17,  which  by  section  18  pro- 
tects him  from  arrest  in  any  part  of  the 
Queen's  dominions,  except  in  meditatione 
fugae,  was  arrested  in  London  by  virtue  of 
a  judge's  order  made  under  the  I  ^2  Vict, 
c.  1 10,  s,  3,  upon  an  affidavit  that  he  was 
about  to  leave  England  and  go  to  Scotland: 
Held,  on  application  for  his  discharge,  that 
the  words  in  meditatione  fugae  do  not  apply 
to  a  case  where  the  defendant  is  about  to 
return  to  Scotland,  but  to  cases  where  he 
intends  to  escape  from  his  creditors  by 
leaving  the  dominions. 

Thb  defendant  in  this  case  was  a  Scotch 
bamkrupt,  and  having  obtained  from  the  Lord 
Ordinary  a  warrant  of  protection  under  sections 
17  and  18  of  the  2  &  3  Vict.  c.  41,  ("An  Act 
lor  regukting  the  Sequestration  of  the  Estates 
d  Bankrupts  in  Sootlaad,")  be  canw  to 
LondMi»  where  be  was  anoled  at  the  suit  of 


The  words  ol  the  statute  privilege  him  in  all 
parts  of  Great  Briuin.  la  Jones  v.  Anstru- 
ther,  a  debtor  was  discharged  in  a  similar  way 
on  motion  under  this  act. 

Willes  showed  cause  in  the  first  instance. 
The  words  meditatione  fugae  have  a  general 
meaning,  and  apply  to  any  case  where  the 
debtor  is  about  to  leave  the  country  where  he 
is  staying  at  the  time  of  his  arrest.  If  this 
were  not  so,  he  might  go  over  to  Ireland  and 
then  start  away  for  America,  and  so  be  en- 
tirelv  out  of  the  reach  of  his  creditors,  or  he 
might  go  to  some  of  the  colonies,  and  so  de- 
feat the  rights  of  those  to  whom  he  is  indebt- 
ed. In  a  recent  case  at  Chambers,  Mr.  Baron 
Parke  refused  under  this  act  to  discharge  a 
debtor,  though  he  had  his  warrant  of  protec- 
tion. 
Montague  Smith,  in  reply,  was  stopped  by 
Wightman,  J.,  who  intimated  that  he  would 
see  Mr.  Baron  Parke,  and  learn  from  him  the 
facts  of  the  case  mentioned,  and  his  reasons 
for  his  decision.  On  his  return,  his  lordship 
said,  that  Mr.  Baron  Parke's  decision  was 
founded  upon  this,  that  it  was  sworn  that  the 
defendant  was  about  to  leave  England  and  go 
to  Toronto,  which  was  a  case  widely  different 
from  the  present  one,  in  which  the  defendant 
does  not  purpose  going  abroad,  but  in  fact  to 
return  back  to  the  very  jurisdiction  from 
which  he  received  his  protection.  He  thought 
that  the  words  in  meditatione  fugae  could  not 
have  been  intended  to  apply  to  a  case  of  a 
party  being  about  to  leave  England  for  Scot- 
land, but  to  some  intention  of  escaping  from 
the  dominions  of  Great  Britain.  He  therefore 
directed  the  rule  to  be  absolute,  the  defendant 
undertaking  to  bring  no  action. 
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Cottct  at  €ammm  ^UMi^ 

Newton  v.  Lord  Albert   Conyngham.    Easter 
Tferm,  1848. 

BXXCUTION     FOR     COSTS    ONLY, — ^WBIT    OF 

BRROie  0N1>SR  y  &  8  Vic.  c.  96,  s.  67. 

As  to  whether  the  stat.  7  4r  8  Vict^  cap,  96, 
sec.  57,  operates  to  protect  a  plaintiff  who 
had  been  nonsuited  from  being  taken  in 
execution  under  a  ca.  sa. /or  costs.  Quaere. 
In  such  a  case,  however,  the  Court  r^fiised  to 
treat  as  frivolous  a  writ  of  error  founded 
on  the  award  of  a  writ  of  ca.  sa.  in  the 
record  of  judgment,  and  to  allow  the  de- 
fendant to  issue  eencutUm  notwithstanding. 
This  was  an  action  against  the  defendant,  as 
tbe  member  of  a  railway  provisional  committee, 
and  the  plaintiff  having  been  non-suited  at  the 
trial,  the  usual  record  of  judgment  was  drawn 
up,  containing  an  award  of  a  writ  of  ea,  sa,  to 
recover  the  defendant's  costs  in  the  action. 
Upon  that  record,  the  plaintiff  brought  a  writ 
of  error,  alleging  as  a  ground  that  no  such 
writ  of  ca,  sa,  could  be  awarded,  as  the  case 
came  within  the  operation  of  the  7  &  8  Vict., 
cap.  96,  8.  57,  which  provided  "  that  no  person 
shall  be  taken  or  char^red  in  execution  upon 
any  judgment  obtained  m  any  of  her  Majesty's, 
superior  courts,  &c.,  in  any  action  for  the  re- 
covery of  any  debt  wherein  the  sum  recovered 
shall  not  exceed  the  sum  of  £20,  exclusive  of 
the  costs  recovered  by  such  judgment." 

Bramwell  now  moved,  on  behalf  of  the  de- 
fnidant,  for  a  rule  nisi  to  issue  execution,  not- 
withstanding the  writ  of  error,  on  the  ground 
that  the  latter  was  frivolous.  In  this  case, 
there  had  been  no  "sum  recovered,"  and 
therefore  it  was  clear  the  section  in  question 
did  not  apply.  To  hold  otherwise  would  be  a 
great  harosbip  on  the  defendant,  and  looking 
at  the  intent  and  spirit  of  the  act,  and  more 
particularly  at  the  words  as  well  of  the  67th 
section  as  the  two  sections  immediately  follow- 
ing, it  was  evident  that  no  real  ground  existed 
for  the  writ  of  error. 

Wilde,  C.  J.  My  impression  is,  that  some 
doubts  have  been  entertained  as  to  the  con- 
struction of  the  section  in  question,  and  certain 
judges  have  so  construed  it,  as  to  relieve 
plaintiffs  from  imprisonment  for  costs  only.  I 
cannot,  therefore,  say  that  this  is  not  a  fit 
<luestion  to  be  agitated  by  a  writ  of  error,  and 
in  the  absence  of  any  special  circumstances  to 
warrant  execution  pending  the  writ  of  error,  I 
think,  without  expressing  any  opinion  upon 
the  construction  of  the  statute,  we  cannot  treat 
this  as  a  frivolous  writ  of  error. 

CoHman,  J.,  CressweU,  J.,  and  WiUiams,  J., 
concurred.  Rule  refused. 

Williams  v.  Pigott.    April  19,  1848. 

RAILWAY  COMPANY.— LIABILITY  OF  PRO- 
.VISIONAL  AND  MANAGING  COMMITTBB- 
;MASf  TO   SOLICITOR  OF  COMPANY. 

Where  a  person  allows  his  name  to  he  placed 
.*  Up9m  Hio  promntmml  eommUtei,  smd  it  is 


tdso  inserted  in  the  Hst  of  the  \ 
committee,  of  which  he  ,i»  SMhefne^ 
aware,  and  to  which  he  does  not  d^, 
such  managing  committee  being  entksristi 
to  direct  the  affairs  ^f  the  company,  k 
unit  not,  without  interference  on  kit  pert 
in  the  affairs  of  such  eompony,  behdk 
to  the  attomejf  for  his  costs  inaa^  fn- 
ceedings  adopted  by  him  by  order  i/  mk 
managing  committee,  no  bill  hmmg  kn 
obtained,  or  deed  signed.  It  is,hiweBer, 
a  question  for  the  consideration  ofthejenf 
whether,  from  aU  the  dreumstaeca,  tie 
committee  are  authorised  to  pledge  the  de- 
fendanfs  credit. 

In  this  case  an  action  had  been  tried  before 
Mr.  Justice  Patteson  at  Gloucester.  It  ap- 
peared at  the  trial  that  the  plaintiff  wai  attor- 
ney to  the  **  Wolverhampton,  Bridgnorth,  and 
Ludlow  Railway  Company :"  that  at  the  first 
meeting  of  the  company,  on  the  6{h  of  No* 
vember,  1845,  the  defendant,  (Sir  Robert 
Pigott,)  being  present,  was  appointed  one  of 
the  committee;  to  this  he  made  no  objection; 
he,  however,  shortlv  afterwards  left  the  room; 
subsequently,  on  the  same  day,  the  defendant 
not  being  then  present,  the  committee  of 
management  was  appointed,  and  the  defendant 
being  named  as  one  of  such  committee.  There 
was  evidence  that  the  defendant  was  aware  he 
was  elected  upon  such  committee,  that  te 
never  repudiated  the  connexion,  and  also  that 
he  never  attended  any  of  tbe  meetings  snb«- 
quently.  That  at  the  meeting  on  thefitliof 
November,  a  prospectus,  which  had  been  Ix- 
fofe  then  issued,  was  adopted  by  the  companf, 
in  which  prospectus  it  was  declared,  that  nsu 
an  act  of  parhament  should  be  obtained,  tk 
direction  of  the  affairs  should  be  under  the 
control  of  the  committee  of  managemeDt 
There  was  no  doubt  this  was  a  bond  fit 
scheme,  but  failed  from  want  of  money:  ^ 
expenses  were,  however,  incurred  affeer  tiie  6& 
of  November,  1845,  and  much  progress  vat 
made  towards  carrying  oat  the  scheme.  It 
was  for  some  of  these  expenses  that  this  action 
was  brought.  The  plaintiff  attended  at  tbe 
meeting  of  the  6th  of  November,  and  it  vas 
not  disputed  that  he  was  one  of  the  soliciton 
to  the  company.  The  question  at  the  tziil 
turned  solely  upon  the  liability  of  the  defend- 
ant. The  learned  judge,  in  summing  up,  aid, 
the  question  was,  whether  the  defnidant  wif 
liable  to  the  plaintiff  for  work  done  in  tins 
bond  fide  scheme ;  that  merdj  being  one  of 
those  connected  in  the  appomtment  of  the 
managing  committee,  wovdd  not,  of  Uidl 
make  him  liable :  there  was  no  positive  td 
done  by  the  defendant ;  he  merely  md  not  intff- 
fere,  he  did  not  repudiate.  The  question  thenwai. 
did  he  authorise  others  to  pledge  his  credit? 
The  jury  returned  a  verdict  for  the  defendant 
Whateky,  on  behalf  of  the  phaaoM,  wanA 
for  a  new  trial,  on  the  ground  of  misdindtoo, 
and  that  the  verdict  was  agahMt  evidence.  It 
was  contended  at  the  ferial,  that  dthoagli  the 
defendant  never  did  attend  any  of  the  m«t- 
ings,  he  was,  neverthelesflu  liable.    [Parke,  B. 
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Not  Mi^  for'thto  partiet  did  not  stand  in  the 
relatioQ  of  paitaen.]  The  iury  found  that  the 
defendant  was  not  a  raemW  of  the  manag- 
ing committee ;  thie  was  eurely  afrunet  the 
evidence.  In  Wood  ▼.  Harding,  Wiide,  G.  J., 
held,  that  where  a  defendant  had  attended 
a  meeting  of  the  provisional  committee  at 
which  a  committee  of  management  was  ap- 
pointed, by  whom  orders  tor  the  insertion 
G^  advertisements  were  given  to  the  plain- 
tiff, such  defendant  was  liable  for  the  orders 
so  given  after  such  meeting.  In  order  to 
make  the  defendant  personidljr  liable,  it  was 
not  necessary  that  he  should  have  attended 
any  of  the  meetings ;  as  one  of  the  provisional 
committee,  he  appointed  the  managinff  com- 
mittee, and  thereby  made  himself  liable  for 
their  acts.  [Farke,  B.  It  is  a  question  of 
fact  as  to  the  conclusion  which  would  be 
drawn  by  any  reasonable  person.  ReyiuU  v. 
Lewis,  Wyld  v.  Hopkins,  15  M.  &  W.  517, 
and  10  Jur.  1097.]  He  submitted  that  the 
rule  was  correctly  laid  down  in  PUckford  v. 
Davis,  5  M.  &  W.  2.  There  Parke,  B.,  says : 
'  The  secretary  who  gives  the  order  to  the 
tradesman  is  primarily  liable;  the  directors 
ilso  who  give  the  order  to  the  secretary  may 
be  liable.  A  third  party  may  become  liable  if 
it  can  be  shown  that  he  has  authonsed  the  act 
3f  the  directors  in  making  the  contract."  The 
ijuestion  which  should  have  been  submitted  to 
Lhe  jurv  in  this  case  was,  whether  the  defend- 
mt  had  concurred  in  appointing  the  commit- 
tee, and  thereby  constituted  them  his  agents. 
'Parke,  B.  The  appointment  merely  meant 
hsLt  the  committee  snould  regulate  the  con- 
cern, and  not  that  they  were  to  pledge  the 
:redit  of  the  defendant.]  But  in  the  regula- 
ion  of  the  concern,  it  Became  necessary  that 
Ln  attorney  should  be  employed,  and  such 
mployment  necessarily  involved  an  outlay  to 
(rhich  the  defendant  was  liable.  \_Parke,  B. 
t  very  frequently  is  the  case  Uiat  the  attorney 
oakes  no  contract  with  any  one,  but  looks  for 
tayment  out  of  the  deposits.]  The  judgment 
f  Pollock,  C.  B.,  in  Bamett  v.  Lambert,  15 
1.  &  W.  4tS9,  was  also  cited. 

Pollock,  L.  C,  B.  I  say  nothing  about  the 
ase  of  Wood  v.  Harding,  under  the  special 
ircumstances  of  the  case,  it  may  be  correct, 
a  the  present  case,  I  think  it  was  clearly  a 
uestion  for  the  jury,  if  there  was  any  question 
t  all,  whether  the  defendant  intended  to  pledge 
is  credit. 

Parke,  B.  I  am  of  the  same  opinion.  Had 
xe  defendant  accepted  the  appointment  upon 
le  managing  committee,  he  would  only  have 
een  liable  for  what  he  did  as  one  ot  such 
>nimittee  :  we  cannot  draw  the  conclusion 
lat  one  is  agent  for  the  other.  WheUier, 
ader  all  the  circumstances  of  this  case,  the 
ofendant  was  bound  by  the  acts  of  the  ma- 
aging  committee  was  purely  a  question  of  fact 
»r  the  decision  of  the  jury,  and  I  think  it  was 
yrrectly  left  to  them. 
Kolfe,  B.,  and  Piatt,  B.,  eoneumd. 

Role  refuMd. 


BUUMffY.Hitvkings.   April  15, 1848. 


TRIAL      BY      RSCOBD— VARIANCI— AMSND- 
MBNT. 

In  debt  an  a  jndgmmU  tie  deelmiUiom  eor^ 
reetly  stated  the  principal  debt  recovered, 
but  varied  in  the  amount  of  damages  and 
costs:  the  sum  stated  in  the  declaration 
being  less  than  that  upon  the  record.  The 
Court  gave  judgment  for  the  defendant, 
refusing  to  amend  at  the  trial 

An  application  to  amend  under  such  circum^ 
stances  must  be  by  a  separate  motion. 

Petersdorff  ncioved  for  judgment  in  a  plea  of 
nul  tiel  record.  It  was  an  action  upon  a  judg- 
ment. The  declaration  stated  the  amount  r»> 
covered  as  19/.  9s,,  and  also  33/.  damages; 
together  52/.  9s.  The  record  produced  in  evi« 
dence  showed  a  judgment  for  19/.  99. ;  costiL 
4tOs.',  damages,  is,',  and  33/^  19^.  increaaed 
costs ;  together,  55/.  9«. 

Simon  submitted  that  there  was  a  variance 
between  the  record  produced  in  evidence  and 
the  declaration,  and  that  the  defendant  wbb 
therefore  entitled  to  judgment.  Davis  v.  Dunm, 
1  Dow.  P.O.  N.S.  317. 

Petersdorff,  In  setting  out  a  judgment,  the 
plaintiiF  is  not  bound  to  set  out  the  whole  <^ 
It.  The  statement  in  the  declaration  is  literally 
true ;  plaintiff  did,  as  appears  by  the  reconC 
recover  the  amount  stated ;  but  wen  it  is  ob- 
jected that  he  recovered  something  more  than 
he  has  declared  for.  IParke,  B.  The  queatton 
really  is,  whether  under  the  9  G.  4,  c.  15,  there 
is  any  right  to  amend.]  He  then  submitted  the 
Court  had  the  power  to  amend ;  the  9  6.  4, 
c,  15,  after  reciting  that  "great  expense  is 
often  incurred,  and  delay  or  failure  of  justice 
takes  place  at  trials  by  reason  of  variances  be- 
tween writings  produced  in  evidence  and  the 
recital  or  setting  forth  thereof  upon  the  record 
on  which  the  trial  is  had  in  matters  not  mate- 
rial to  the  merits  of  the  case,  and  such  record 
canndt  be  amended  at  the  trial,"  enacts,  that 
"  Every  court  of  record  holding  plea  in  civil 
actions,  any  judge  sitting  at  nisi  prius.  Sec,  if 
such  court  or  judge  shall  see  fit  so  to  do,  may 
cause  the  record  on  which  any  trial  may  be 
pending  before  such  judge  or  court  in  any  civil 
action,  &c.,  when  any  variance  shall  appear  be* 
tween  any  matter  in  writing,  or  in  print  pro- 
duced in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record,  wherever  the  trial 
is  pendmg,  to  he  forthwith  amended,"  &c.  The 
rule  laid  down  in  the  books  of  practice  is  this, 
"  When,  in  consequence  of  a  variance,  the  de- 
fendant is  entitled  to  judgment  of  failure  of  re- 
cord, the  Court  wiU  in  some  cases,  on  a  spedml 
application  for  that  purpose,  give  the  plaintiff 
leave  to  amend,  even  after  judj^ent."  RastaU 
V.  Stratton,  I  H.  BL  49;  Few  v.  Backhouse, 
8  Ad.  &  E.  789;  Cocks  v.  Bretoer,  11  M.  &  W, 
51.  {Parke  B.  If  the  plaintiff  is  desirous  of 
amending,  that  must  be  made  the  subject  of  a 
separate  motion.  It  was  so  held  in  JtfiMdteiiAedb 
V.  BmsknsU,  4  Dew.  139.] 
The  Gouzt  gw  judgMsrt  fcrthe  deJMrfint, 
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Conehmtm  of  Tkurtf-^h  Volume, 


CONCLUSION  OF  35th  VOLUME. 


In  closing  the  present  Volume^  we  have  to 
add  the  several  notices,  which,  (to  save  space) 
were  given  on  the  cover  of  the  Work,  so  far  as 
they  are  of  importance  to  be  preserved  for  fu- 
ture reference.  The  announcements,  which 
were  merely  temporary,  and  cannot  be  required 
hereafter,  are  not  repeated. 

NOTES   ON    CASES    REPORTED. 

Bill  of  Exchange— PromissoTy  Note.  The 
case  of  Padtoick  v.  Baldwin,  reported  on  the 
22nd  January,  p.  294,  ante,  is  stated  to  be  an 
action  upon  a  biU  of  exchange,  whereas  it  was 
an  action  upon  a  promissory  note  :  the  law  laid  > 
down  in  that  case,  though  good  for  a  promis-  \ 
sory  note,  would  not  be  correct  in  the  case  of 
a  biU  of  exchange,  which  is  governed  by  1  &  2 
Geo.  4,  c.  78. 

Devise  of  Thtst  Estates, — M.  W.,  one  of  our 
learned  correspondents  in  the  country,   ob- 
serves, that  in  the  note  respecting  the  power  of  i 
trustees  to  devise  trust  estates  (page  355  of  the  | 
present  volume,)  a  reference  might  have  been  i 
made  to  the  case  of  The  Midland  Counties  Raii-  \ 
wag  Company  v.  Westcomb,  1 1  Sim.  27,  where- 
in the  estate  of  a  vendor,  who  by  construction  • 
of  equity  had  become  a  trustee  for  the  pur-  { 
chaser,  was  saddled  with  extra  costs,  because ! 
he  permitted  the  legal  estate  to  descend  upon 
an  infant.     In  cases  where  it  is  expressly  pro-  , 
vided  that  a  trust  shall  be  executed  by  the  per- 1 
son  named,  or  his  heirs  or  assigns,  there  seems  ' 
to  be  a  degree  of  inconsistency  in  holding  that , 
the  trustee  may  transfer  his  duties  by  will,  but 
not  by  deed. 

,   Attorney  and  Agent. — In  the  Report  of  the 
second  case  of  Fennell  v.  Rohins,  at  p»  393, 
a$Ue,  the  head  note  was  omitted.    In  the  first 
case  a  remedy  in  the  form  of  money  had  and  I 
received  was  denied.    From  a  correspondence  i 
between  the  parties  it  appeared  that  the  Lon- 
don agents  luid,  without  authority,  appropri- 
ated to  the  payment  of  a  balance  due  to  them 
from  the  country  attorney  the  money  received 
in  the  execution,  and  that  a  demand  of  that 
money  had  been  made,  and  that  they  had  ex-  { 
pressed  their  surprise  at  being  called  on  to  re- ! 
fund  it.  Held,  that,  under  these  circumstances,  | 
and  as  the  money  had  not  come  into  their 
hands  in  t^e  ordinary  course  of  business,  they  | 
were  lii^le  to  be  called  upon  to  repay  it  under 
an  application  to  the  summary  jurisdiction  of 
the  court. 

Restraint  of  Trade.^^A.  Correspondent  at 
Leeds  impugns  the  decision  in  Goldsworthy  v. 
StnUt,  reported  p.  540,  ante,  observing,  "  that 
restrictions  against  commencing  business  with- 
in specified  distances,  must  be  confined  to 
reasonable  distances,  or  they  are  against  the 
general  policy  of  j&e  common  law,  and  void; 
and  contending  that  it  is  unreasonable  to  re- 
otrict  any  person  from  commencing  business 
within  fifty  miles  of  where  he  is  known,  giving 
a  diameter  of  one  hundred  miles,  and  a  drcum- 
ference  of  about  three  hundred  miles  I  This 
question  does  not  appear  to  have  been  vegaed 
in  Ooldsworthy  and  StnUt,  but  simply  what 


should  be  the  amount  of  dasisge  for  cooh 
mencing  business  within  the  prescribed  limti." 

[We  do  not  think  that  50  miles  is  8o  my 
unreasonable  a  restriction  as  to  render  the 
agreement  void.    £o.] 

Devise. — In  EardJey  v.  Owen,  p.  409  aate. 
The  naznes  of  £.  Latham  ana  S.  Ovea 
should  be  transposed :  the  former  for  the  Utter, 
where  the  latter  is  secondly  mentioaed. 

Railway  Liability. — ^The  question  tried  m 
the  well-luiown  case  of  ReyueU  v.  Lewit,  came 
again  before  the  Court  of  Exchequer,  on  tbe 
9th  Feb.,  at  the  Nisi  Prius  SittmgsatWe^ 
minster.  The  Chitf  Baron  said,  tli^  it  is  oov 
a  matter  of  settled  law  that  a  pmvisioDal  coin- 
mittee  was  not  a  partnership,  and  no  man 
could  be  made  liable  by  the  acts  of  the  other 
members  of  the  committee,  unless  it  could  be 
proved  that  he  had  given  them  authority  to 
pledge  his  credit. 

It  appeared  that  the  solicitors  of  the  compaay 
had  inaemnified  the  defendant,  and  the  Chi^ 
Baron  observed  that  the  indemnified  member 
of  the  committee  had  become  the  mere  puppet 
of  the  solicitors,  and  was  deceiving  all  paites 
who  might  enter  into  the  speculation  upon  the 
faith  of  his  known  honesty  and  uprightness  of 
character.  Both  were  deserving  of  censure,- 
for  it  was  a  most  improper  and  discreditable 
transaction.  It  would,  however,  be  for  the 
jury  to  say  what  the  defendant  had  done  to 
n;ake  himself  liable  for  the  plaintifi''8  daim. 
Upon  no  occasion  had  the  defendant  been  pn- 
sent  at  any  meeting,— no  orders  had  been  given 
by  him  or  in  his  presence.  To  whom  had  the 
plaintiff  given  credit?  Had  tiie  defendiat 
given  authority  for  his  credit  to  be  pledged? 
The  jury  returned  a  verdict  £ar  the  defendant 

LAW   OF   ATTORNEYS. 

Must  Commissioners  for  taking  t^fidant  hi 
practising  attorneys  ? — An  attorney,  who  has 
ceased  to  take  out  his  annual  certificate,  bat 
whose  name  has  not  been  struck  off  the  RoDs. 
and  who  was  duly  appointed  a  Master  Eitn- 
ordinary  in  Chancery,  and  a  CommissioDer  for 
taking  affidavits  in  all  the  Courts,  may  perhaps 
legally  exercise  these  respective  offices,  sot 
receiving  any  fees  or  reward  for  Uie  same, 
without  a  certificate;  but  it  is  veryquestionabfc 
whether  he  ought  to  do  so.  He  was  appointed 
on  account  of  his  professional  character,  and 
when  that  has  ceased,  the  intention  votiid 
seem  to  be  that  he  should  surrender  his  can- 
mission. 

X.  W.  Y.  inquires  whether  a  practisifl^  w&- 
citor  can  hold  the  office  of  sub-distribcrtor  of 
stamps  ?  There  seems  to  be  no  legal  or  odiff 
objection  to  this  occupation.  It  is  also  asked, 
whether  he  can  be  a  collector  of  assessed  taxes : 
This  appears  to  be  doubtful,  consistently  at 
least  wrth  propriety.  The  other  business  (tfat 
of  a  house  agent  and  auctioneer)  would  soreiy 
be  a  degradation. 

In  the  List  of  Sheriff's,  &c,  (at  p.  458,)  the 
Under-sheriff  for  Sussex  is  Mr.  Donald  Bar- 
clay,  (firm  Barclay  and  King,)  of  Mayfidd, 
and  not  Messrs.  Palmer,  who  are  the  Defstf 
Sheriffs  and  Town  Agents. 


NAMES   OF    CASES 

REPOKTED  AND  DIGESTED. 


PAOV. 

Adey  r.  Hill,  4  C.  B.  38        . .  17,  347,  348 

Alkn  y,  BuBsev,  4  D.  &  L.  430         . .         . .  468 

T.  FraociB,  4  D.  &  L.  607,  n 594 

-  v.  Greensill,  4  C.  B.  100  . .         16. 349 

: T.  Hay  w»rd,  7  Q.  B.  960  ..      376,467 

Andrews  r.  LocWwood,  15  Sim.  153  ••   I5f 

AiiOD,35L.O.  ..  ..         ..  «13 

S4L.  0.597  ..  ....     4« 

T.  Irish  Greet  Western  Railway,  35 

^•O.  ..  ..  ..         .,  538 

Appledore    Tithe    Commutation,    in    re,    8 

Q.  B.  139  ..•  ..         .•  420 

Armstrong  ▼.  Storer,  9  Bear.  277  ..  ..  268 
Arnold  r.  Arnold,  9  Bear.  206  ..         ..268 

V.  Garner,  2  Fbill.  231  ..         ..225 

Ash  ton  V.  Parker,  14  Sim.  632  ..         ..  299 

Atlee  ▼.  Gibson,  34  L.  0. 547  ..         ..565 

Attomey-Geneivl  r.  Bingham,  9  Beer.  159    271 

— '    '■   T.  Bristol,  Corporation  of, 

14  Sim.  648  ..  ..         ..  222 

■  ▼.  Gains,  35  L.  O.  ..  589 

■  V.  Gardner,  35  L.  O.  ..  609 
• ▼.  Gibhs,  2  thill.  327        ..  268 

T.  Glasgow  College,  2  Coll. 

665  ..  ..  ..         ..123 

T.  Hodgson,  15   Sisi.   146     122 

■  ▼.  Huntingdon,  Mayor,  &&, 

of,  35  L.O.  ..  ..         ..  192 

— ^— — ^  T.  Jackson,  5  Hare,  355  ..  150 
— — — V.Mansfield,    £arl   of,    14 

Sim.  601        ..  ..  ..         ..  222 

— — -^— —    V.  PWmoatby  Corporation  of, 

9  Beay.  67  '  ..  ..         ..  150 

■  of  Duchy   of  Cornwall   r. 
Lambe,  35  L.  O.  ..  ..         ..   503 

Attwood  ▼.  Joliffe,  35  L.  O.  ..         ..611 

Baker  r. Hunter,  16  M.  &  W. 672  ••  ..595 
Balcarres  v.  Hudson,  35  L.  O.  171  ••  565 
Barker  t.  Berry,  35  U  O.  . .  . .  463 
T.  The   North  Staffordshire    Railway 

Company,  35  L.  O.       .,  ..         ..  590 

Barnes,  exparte,  35  L.  0. 12  ..         ..  178 

Barrett  ▼.  Stockton  and  Darlington  Railway 

Company,  1  House  of  Lorde*  Ca.  18  ..  508 
Bartholomew  r.  Harria,  15  Sim.  78  ..  122 

Bartlett,  in  re,  2  Coll.  661  ..         ..151 

Barton,  exparte,  4  Car.  &  01.  371      . .         . .     71 

▼.  Gray,  35  L.  0. 148  ..  . .  349 

r.  Haynes,  35  L.  O.  ....  437 

Bedson,  in  re,  9  Beav.  5  ..         ..180 

and  Rushton,  in  re,  9  Bear.  187      ..  179 

Beenlen  v.  Hockin,  4  C.  B.  19  •  •         1 6, 349 

Belfast  and  County  Down  Railway  Company 

▼.  Strange,  35  L.  O.      ..  ..         ..298 

Bell,  exparte,  35  L.  0.98  ..         ..  542 

Bellamjr.BeUamy,  35  L.O.  ..        ..  116 


Bennett  r.  Cooper,  35  L.  O. ;  9  BeaT.262  152,  259 

Benson  ▼.  Morris, 35  L.O.                ..  ..63 

Berry  v.  Morse,  1  House  of  Lords*  Ca.  71  ..   507 

Biddnlph  v.  Lord  Camoys,  9  BeaT.  155  ..  269 

Bignold,  in  re,  9  Bear.  269                ••  ..  179 

Billing  ▼.  Hitchings,  35  L.  O.             ..  ..615 

Blackburn  ▼.  Staniland,  15  Sim.  64  ..  242 

Blagrave  v.  Blagrare,  34  L.  O.  180  ..300 

Blake  and  Young,  in  re,  9  Bear.  209  ..  270 

y.  Mulinger,  35  L. O.               ••  ..521 

Bland  y.  Dax,  8  Q.  B.  126                  ..  . .  467 

Bolton,  in  re,  9  Beay.  272                ..  .•179 

Bousfield  y.  Wilson,  16  M.  &  W.  185  ..  375 

Bouverie  y.  Bouverie,  2  PhiU.  349     ..  ••   125 

Bowen  y.  Owen,  35  L.  O.                     .  •  •  •  146 

Bowlby  V.  Bell,  3  C.  B.  284               ..  374,  418 

Bowles  y.  Weeks,  14  Sim.  591             ..  ..227 

Boyd   V.  Boyd,  35  L.  O.                  ••  ..  214 

Bracegirdle  t.  Peacock,  8  Q.  B.  174  ..444 

Bradley  t.  Gray,  4  D.  &  L.  458       ..  ..468 

Brandao  v.  Barnett,  3  C.  B.  5l9         •.  ..397 

Bhdgland,  in  re,  35  L.  O.  523            ..  . .  543 

Bristowe  ▼.  Needham,   2   Pbill.  190  ..198 

Britt  ▼.  Pasbley,  1  Exob.Rep.  64      ..  ..595 

Britten  ▼.  Britten,  9  Beav.  143           ••  ..  270 

Brodie,  in  re,  35  L.  O.  373,  414         ..  ..  542 

Brown  ▼.  Byers,  16  M.  &  W.  252      ..  . .  416 

Bruce,  in  re,  35  L.O.  103                 ..  ..541 

Burney  y.  Mftcdonald,  15Sim.6.         •.  ..  122 

Burton  y.  Gery,  35  L.  O.                    ..  ..148 

y.  Reeyell,  16  M.  &  VV.  307  . .  375 

Bushell  y.  Slack,  4  D.  &  L.  388          ••  ..467 

Busher  v.  Thompeon,  4  C.  B.  48        . .  16, 346 
Bute,  Marquia  of,  ▼.  Herman,  9  Beay.  320  ..   127 

Butlin  y.  Masters,  2  PhiU.  289            . .  ..300 

Butterwortb  y.  Hanrey,  9  Beay.  130  ..   129 

Callow  ▼.  Howie,  35  L.  0. 36,  65       .  .       180, 300 
Campbell  y.  London  and    Brighton   Railway 

Company,  5  Hare,  517  ;    4  Car.  &  OL475      76 
Carey,  in  re,  34  L.  O.  599  ..         ..  543 

Carpmael  y.  Powis,  9  Beay.  16  ..         ••   564 

Carter  v.  Flower,  4  D.  &  L.  529       ..  ..417 

Castendeick  v.  De  Buigb,  4  Car.  &  OL  386      74 

Chaddock  y.  VVilbraham,  35  L.  0 592 

Cbalie  y.  Gwynne,  9  Beay.  319  ..         ••   178 

Chambers  y.  Smith,  2  Coll.  742  .  -         ..  2i3 

Champion  v.  Champion,  15  Sim.  101  . .  299 

Chappell  ▼.  Purday,  2  PhiU.  227        ..         ..   198 

S4L.O.103       ..         ..565 

ChUd  y.  Clife,  35  L.  0. 366  ..         ..565 

Chilton  y.  London  and  Croydon  Raflway  Com- 
pany, 16  M.  «;  W.  212  ..         ..  ^8 
Cholmondeley  y.  Cholmondeley,  14  Sim.  590    127 
Christopberson  ▼.  Beard,  35  L.  O.      ..         ••  413 

Oark  T.  Freeman,  35  L.  0 486 

Clarke  y.  Bickera,  14  Sim.  639  ••         ••  226 
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AcYiOKs  (unnecessary)  Prevention  Bill,  5ii 

Several  for  same  demand,  d13 
Administration  of  Justice  Bills,  390 
Advocates,  education  of,  S9 
Alvanley,  Lord,  anecdote  of,  140 
American  Law  Reform,  87 
Annuity,  Judges'  order  charging,  338 
Appeals  in  Criminal  Cases,  77,  137 
from  County  Courts,  77 
in  Priry  Council,  104 
House  of  Lords,  507 
Arbitration,  Digest  of  Cases,  594 
Arrest  of  Members  of  Parliament,  tt 
Articled  Clerks*  Proposed  Association,  t36 
Attorneys'  Admissions.  7, 34,  61,  98,  258,  317,  588 
Annual  registration,  169 

number  of,  519 
audience  of,  when  Counsel  absent,  60 
Certificates,  renewal  of,  33,  258,  «90, 

568 
law  of,  42.  178.  431,  557,  563 
liability,  140, 354 
lien  on  papers,  23 
privilege  in  County  Court,  58,  341 

client's  commuoioations,  253 

Bankruptcv  Court  and  Commercial  failures,  21,  51, 
111 

Digi'st  of  Cases,  541 
and  Insolvency  Law  Amendment,  80, 
307,  454.  509,  529,  597 
Bar,  practice  at  the  Old  Bailey,  2 

and  Bencfa,  316 
Barristers  called,  190, 519 
examination,  158 
refusal  of  brief,  501 
Bill  of  Exchange,  lost,  recovering  on,  255 
Bills  in  Parliament  relating  to  the  Law,  181, 577 
Buron  v.  Denroan,  364,  389 
Burton's  Manual  of  the  Law  of  Scotland,  24 

Central  Criminal  Court  Sittings,  76 
Certificate  Duty  of  Attorneys,  385,  405,  424,  452, 
475,  497,  514,  535,  584,  603 
origin  of,  426 
objections  to,  425 
list  of  potions  for  repeal,  475,  552 
public  meeting,  497 
defence  of,  536 
Chancery  Cause  Lists,  17, 131,  272,  879, 567,  596 
Sittings,  129,  242,  271,  350,  544 
in  Lincoln's  Inn,  365 
Charitable  Trusts,  Roman  Catholic,  156 
Clergy  Offences  Bill,  578 
Common  Law,  Digest  of  Principles,  396, 415 

Sittings,    76,  104,  132,  228,  332, 

352,  468 
Cause  LisU,  243,  275,  570 
ConTeyancing  tnd  Stamp  Laws,  113 


CopYbold  Commissionen'  6th  Report,  161 
Costs,  Law  of.  197, 365,  565 

under  Small  Debts*  Act,  4 
Counsel,  absence  of,  60 
Counsel's  Clerks'  fees,  537 
County  Courts,  Costs  in,  4,  60, 86,  584 
at  Yeovil,  6 
administration  of  justice  in,  49, 

386 
prohibition,  341 
at  Westminster,  58 
salaries,  112,381 
imprisonment  of  debtors,  135,  213 
writ  of  trial,  140 
judgment  debt^, 2 13 
County  Rates  Bill,  358 
Courts,  business  of,  79 
Criminal  Appeals  Bill,  428 

Law  Administration  Amendment,  532 
Law,  Digest  of  Cases,  523  , 

Crown  paper,  19,  245,  568 

and  Government  Seouritv   Bill,  589,  558, 
549.600 
Ourtis's  Law  of  Copyright,  383 

Debtor  and  Creditor,  Amendment  of  Law  of.  105 

af>:reement8  between,  20 1 
Decisions  in  the  Superior  Courts,  reported  by  iW- 

risters,  si>e  Contents  and  Table  »f  Caset*  , 

Diirest  Analytical,  of  Caaes,  reported   in  all  the 

Courts,  see  Contents 
Doctor's  Commons  Bar,  403 

Easter  Vacation,  481 

Ecclesiastical    Courts,  constitution   of.  183.  229. 

335,  353,  403,  480 
Education,  legal,  report  on,  29,  158 
Election  Petitions. — Lawyers  in  Parliament.  t53. 
512  ' 

Enuil  of  Annuity,  557 
Epiphany  Quarter  Sessions  Bill,  182 
Equity  Principles,  222 

notes  on,  231,  253,  355,  453, 476 
Error,  sittings  in,  301 
Evidence,  Digest  of  Cases  on,  299,  487 

specimen  of  contradictory,  139 
Examination  questions,  56, 314 

information  relating  to,  141, 257, 259, 

290,341,558,586,606 
candidates  passed,  166,  586 
Examiners,  appointment  of,  289 

Fire  ocoaaioned  by  negligence,  169 
Fees  of  CourU  of  Law  and  Equity,  285,  456,  489* 
558 

And  see  Toms  an  Ju$tic§, 

Gam«  Certificate  Bill,  492 
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Gaarantee,  evidence  to  explain^  803 

Hall's  Inaugural  Lecture  oa  CommoA  Law,  43S 

Hampden,  Dr.,  353 

Hayward,  Mr.,  and  the   Benchers  of  the   Inner 

Temple,  249 
Health  of  Towns  Bill,  477,  534 
Hong  Kong  Chief  Justice,  316 
Hosack's  Conflict  of  the  Laws  of  England  and  Scot-iPoor  Removal  Bill,  401 


land,  187 

Income  Tax  continuance,  421 
Incorporated  Law  Society,  librarv  and  lectoree,  60, 
501,  606 

objects  and  pvoeeedings, 
426 
Indian  grant  of  land,  501 
Inns  of  Court,  new  regulations,  139,  341 
Insolvent  houses,  assets  of,  51 
Insurance,  forfeiture,  140 

company,  change  of  name,  155 
I.  O.  U.,  legal  effect  of,  553 

Jewish  Disabilities  Relief  Bill,  379 
Joint  Stock  Componies  Regulation  Act,  52 

Bill,  429 
Judges'  Chambers,  arrangement  of  business,  518 
Justices*  Protection  Bill,  449 

Kenyon,.  Lord,  7 

Landlord  and  Tenant,  Law  of,  87, 113,  234,  310 
Law  appointments  and  promotions,  62,  192,  2  ir. 

237,  409,  436,  501,  519,  527,  558 
Leaseholds,  restriction  on  assignment  of,  113 
Legal  Year  Book,  138 
Lien  of  attorney  on  papers,  23 

orders,  290 

books,  453 
Liverpool,  Law  Society,  Annual  Report  of,  32 
Lords'  Cause  List,  400 
Lunacy  CommiasioneTs'  Report,  256 

Macqueen's  Law  of  Hoaband  and  Wife,  109 
Manchester  Law  Association  Annual  Report,  288 
Memorial  Certificate 
Duty,  425 
Masters  Extraordinary  in  Chancery,  62,  114,  Idl, 

322,408,502,606 
Mastership  in  Chancery,  139. 169,  436,  480,  500 
Medical  profession,  proposed  tax  on,  605 
Metropolitan  and  Provincial  Law  Association,  211, 

287, 389,  406, 474,  585, 605 
Moorish  conveyance,  140,  386 
Morrises  Digest  of  Practice  Cases,  5 
Mortgage,  foreclosure  of,  231 

Nisi  Prius  Cause  Lists,  20»  43,  246,  301, 545,  573 
Notes  of  the  week,  pauim 

Oaths  in  Chancery  Bill,  456 
Obituary,  legal,  61, 191,  323,  502 

Palade  Court,  357 

Palatine  attorneys*  admission  at  Westminster,  557 

Parliament,  meeting  of,  60, 77 

Parliamentary  proceedings  relating  to  the  law,  see 

each  No,  during  the  Seuion 

returns,  see  OMtentg. 
Pnrtnershipa,   profetsional,   dissolved,   114,  191, 

321,408,502,606 
Passengers  by  Sea  Aet,  Ml 


Pattisson,  William,  memoir  of,  339 

Pearce*s  History  of  Inns  of  Coort,  280 

Perpetual  Commissioners,  191,  322, 408,  5(92,  607 

Petty  Bag  Office  Bill,  493 

Pleading,  Digest  of  Equity.  241 

Common  Law,  443 
Police  Act,' 26 
Poor  Law  Board,  President  of,  141 


Practice,  Digest  of  Equity,  268 

Common  Law,  465 
Private  Bills  in  Parliament,  report  on,  190  ^ 

Privileged  communications,  253 
Probate  of  Consistorial  Court,  558 
Profeasion,  present  state,  and  future  prospects  o^  1 
Promotions,  see  Law  Appointments 
Provincial  Law  Societies,  311 
Punishment  in  Algeria,  386 

Queen's  Prison  Regulation  Act,  555 
Question  Booka  for  Examination,  558 

Railways,  Law  of,  71 

committee  report,  494 

Bills,  108,  154,  358 

Act,  extending  time,  204 

costs,  agreed  amount,  365 
Records,  public  depository,  290 
References  and  compromises  by  compulsion,  5l5 
Registration  of  voters,  appeals,  347 

cases,  15 
Remaoeu  in  Exchequer  of  Pleaa,  290 
Rent  not  recoverable  where  nuisance  allowed  to 

exist,  234,  310 
Retainers  for  the  crown,  232,  277,  305 

practice  of,  554 
Reviewa,  see  GmtenU  and  Ntmet  ofAuthan 
Revivor  of  auit  for  costs,  476 
Riots  and  unlawful  assemblies,  469 

Sessions,  Petty  and  Special,  Bill,  403 

Sheriffs,  list  of,  458 

Shonband  writers,  proposed  regulation  of,  S59 

Small  debts,  see  Qmnty  CourU 

Solicitors,  education  of,  in  Scotland,  39 

Solicitor-general,  527 

Stamping,  lease  and  agreement,  405 

Stamp  Law,  construction  of,  599 

Stamps  on  transfer  of  mortgage,  537 

Statutes,  construction  of,  149,  3#3 

Stewart's  Lectures,  603 

Taxation,  sufficiency  of  notioe  of,  279 
what  bills  not  liable  to,  433 
Taxes  on  a,lministratiofi  of  justice,  133,  141,  169, 

259,  285,  382,  434.  456,  457,  481,  489.  668 
Taxing* Master  in  Chancery,  vacancy  in  th«  ofioe 

of,  5,  24,  60  - 
Tidd,  Mr.,  pupils  of,  357 
Towns*  1  mprovement  Clauses  Act,  54,  83 
Trustee's  power  to  devise,  355 

Under  sheriffs,  list  of,  458 

Undertsking  to  inquire  talo  safliciencj  of  seesiity, 

354 

Warren*!  Now  and  ThM,  306 
Wills,  law  of,  131 

execution  and  aUeamtion  of,  383,  30r 
Wolverhampton  Law  Association,  361 
Writer  to  tbe  sigaM,  edncittioa  of,  39 
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